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JUDGES 


Courts  Reported  During  the  Period  Covered  by  this  Volume. 


SUPBEME  0OT7BT— FlTst  Department. 

Oeneral  Term  JutHeea. 
CHARLES  H.  VAN  BRUNT,  PRBsiDiBe  JnsTioK. 

AssociATB  jnsTicn. 
JOHN  R.  BRADY.  CHARLES  DAIHELB. 

WILLARD  BARTLETT. 

Justkea  of  the  Unl  Digbriet. 

CHARLES  H.  VAN  BRUNT.      GEORGE  P.  ANDREWa 
JOHN  R  BRADY.  EDWARD  PATTERSON. 

GEORGE  C.  BARRETT.  MORGAN  J.  O'BRIEN. 

ABRAHAM  R  LAWRENCE.       GEORGE  L.  INGRAHAU.1 
MHiES  BEACH.* 

Second  Department. 

Qeneral  Term  Juaiieet. 
JOSEPH  F.  BARNARD,  PRBsioraa  Jvsnoa. 

AB80CIATK  JTBTICKB. 

JACKSON  O.  DYKMAN.  CALVIN  E.  PRATT. 

Jutlica  of  Ae  Second  Dufyrict. 

JOSEPH  T.  BARNARD.  EDGAR  M.  CULLEN. 

JACKSON  O.  DYKMAN.  CHARLES  F.  BROWN.« 

CALVIN  E.  PRATT.  WILLARD  BARTLETT. 

>One  of  the  jridge*  of  the  superior  court  of  the  dty  of  New  York  desi^ated  by  the 
goyemor  to  hold  drooit  court  and  special  terms  of  the  supreme  court  in  the  city  of  New 
York. 

'One  of  the  judges  of  the  court  of  common  pleaa,  designated  as  abov«. 

'Appointed  to  second  division  of  the  court  of  appeals. 
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!▼  JUOOXB  or   THB   COUBTS. 

SUPREME  OOUBT— Continued. 

Third  Department. 

Qeneral  Term  Jtutkea. 
WnilAM  L.  LEARNED,  Prksidiko  Justiob. 

AMOdATB  JUSTICES. 

JT7DS0K  8.  LANDON.  STEPHEN  L.  MAYHAM. 


Jiutiea  cf  At  Third  Dvtrid. 

WILLIAM  L.  LEARNED.  STEPHEN  L.  MAYHAM. 

ALTON  B.  PARKERi  SAMUEL  EDWARDS. 

EDQAR  L.  FURSMAN. 


/wttees  cf  iU  FawrOi  Dittrid. 

JOSEPH  POTTER.*  CHARLES  O.  TAPPAN. 

JUDSON  8.  LANDON.  FROTHINQHAM  FISH. 

JOHN  R  PUTNAM 


Fourth  Department. 

Oenend  Tim  JtuHca. 

GEOROE  A.  HARDIN,  FaauDisa  Jvmam. 

Ajsaocwm  JXTvrioBS. 
GELORA  E.  MARTIN.     '  MILTON  H.  MERWDT. 


Jtutieea  of  Ae  Fifth  DiOrvi. 

MILTON  H.  MERWm.  IRVINa  G.  VANN.« 

JOHN  0.  CHURCHILL.  GEORGE  N.  KENNEDY. 

GEORGE  A.  HARDIN.  PARDON  0.  WILUAMa 


JutHea  of  ike  Sixth  Diitriet, 

DAVID  L.  FOLLETT.i  CHARLES  E.  PARKER. 

CELORA  £.  MARTIN.  GERRTT  A.  FORBB& 

WALTER  L.  SMITH. 


'Appointed  to  lecond  dlTlsion  of  the  oooit  of  appeals. 
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JUDOXB  or  THX  00UBT8. 

SUPREME  C0X7BT — Ck>ntlxiued. 

Fifth  Department. 

Oeneral  Term  JvBliice$, 
CHARLES  C.  DWIGHT,  Prbsidiho  Joanoa. 

AUOCIATR  JirSTICXS. 

TRAKOIS  A.  MACX)MBER.         THOMAS  OORLBTT. 

Jiutieea  of  the  Seventh  District. 

CHABLE8  C.  DWIOHT.  GEORGE  B.  BRADLET.i 

FRANCIS  A.  MACOHBE&  WILLIAM  H.  ADAMa 

WILLIAM  RDM8ET.  JOHN  M.  DAVY. 

Jvaticea  qf  the  Eighth  DidricL 

CHARLES  DANIELa  THOMAS  CORLETT. 

ALBERT  HAIGHT.i  HENRY  A.  CHlLDa 

LORAK  L.  LEWI&  JOHN  8.  LAMBERT. 


COMMON  FLEAS  OF  NEW  YOBE  (HTY  AND  00X7NTY. 

RICHARD  L.  LARREMORE,  Chikt  Jin>ox. 
JOSEPH  F.  DALY.  HENRY  W.  ALLEN. 

MILES  BEACH.  HENRY  W.  BOOESTAVB& 

HENRY  BISCHOFF,  Ja. 


BUFEBIOB  OOUST  OF  THE  OITY  OF  NEW  TOBK. 

JOHN  SEDGWICK,  Chii:i>  Judgb. 
-  JOHK  J.  FREEDMAN.  RICHARD  O' GORMAN. 

CHARLES  H.  TRUAX.  GEORGE  L.  INGRAHAM. 

P.  HENRY  DUGRO. 


OITY  COTJBT  OF  NEW  YOBBL 

DAVID  MoADAM,  Chikt  Jubticb. 
SIMON  M.  EHRLICH.  ROBERT  A.  VAN  WYCK. 

HENRY  P.  McGOWN.  JAMES  M.  FITZSDIONS.' 

LEONARD  A.  GIEGERICH.* 

■Appointed  to  Moond  dlTUon  of  the  court  of  appeals. 

■Appoiated  Febnuuy  90, 1880,  for  unexpired  tenn  of  Judge  Pltshke,  deooMed. 

'Apvointei  March  28, 1890,  for  nnezpired  term  of  Judge  Nehrbas,  deoeoMd. 
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JUDGES  07  THE  OOUBTB. 


CITY  COUBT  OP  BKOOKLYN. 

N.  H.  CLEMENT,  Chibf  Judgb. 
AUOUSTUS  VAN  WYCK.  WILLIAM  J.  08BORNB. 


SUFEBIOB  COUBT  OP  BUPFALO. 

CHARLES  BECKWITH,  Chief  Judgb. 
ROBERT  G  TITUS.  EDWARD  W.  HATCH. 
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Abbey  v.  Ferris 697 

Abegg  y.  Schwab 681 

Abrabamson,  Arnson  t 614 

Acker's  Estate,  In  re. 785 

Acton.  Witty  ▼ 247 

Adams   Co.    v.    National   Shoe   & 

Leather  Bank 76 

Aeby  &  Co..  McCnIIoh  ▼. 861 

Agar  y.  Tibbetts 6»1 

Agar's  Will.  In  re 947 

AgricnltuTsi  Ins.  Co.,  Armstrong  t.  878 

Agricultnral  Ins.  Co.,  Bishop  t 850 

Aiken  ▼.  Westcott 481 

Albert  T.  Sweet 86 

Algie  ▼.  Lamed 965 

Allen,  Stokesy 846 

Allerton.  Rnssell  y 941 

Allison  y.  Loomis. 88 

AUison  Bros.  Co.  t.  Hart 092 

American  Bell  Tel.  Co.,  People  ▼..  944 
American  Loan  &  Trust  Co.,  Far- 

rington  y 438 

Andrewsy.  Brewster. 114 

Andrews  y.  Brewster 940 

Andrews  v.  Day  Batten  Co 910 

Andrews,  Blake  y. 868 

Andrews,  Star  Printing  Co.  y 731 

Angell  y.  Van  Schaick 668 

Appleton,  Newhall  y 806 

Armstrong  y.  Agricnltnral  Ins.  Co..  873 

Armstrong  y.  Grant 888 

Armstrong.  In  re 945 

Amot  T.  Bingham 68 

Amoty.  Wright 16 

Arnson  y.  Abrahamson 614 

Arthur  y.  City  of  Cohoes 160 

Atwater  y.  Village  of  Canandaigua  567 

August  y.  Fourth  Nat.  Bank 270 

Anld.  Banta  y 956 

Ayeiy  y.  Mattice 166 

Ayery  y.  New  York  Cent.  &  H.  R 

B.Ca 404 

Ayery,  Handeyille  y 949 

Babcock  t.  anr  of  New  York 868 

Babcock  y.  SchnylkiU  &  L.  Y.  By. 

Co. 845 

BabcocVs  Estate.  In  re 554 

Bacon  y.  Fourth  Nat.  Bank 485 

Bahmth  y.  Bahruth 943 

Baldwin,  Clasony 609 

Baley  y.  Henderson 845 


Bange,  Terry  y. 811 

Banning  V.  Kittell 940 

BanU  y.  Auld 956 

Barnes  y.  Denslow 53 

Barnes,  Blake  y 933 

Barnes.  Bamsey  y. 968 

Bamett,  Schachne  y 717 

Bamum,  De  Cordova  y 237 

Barnum,  Smith  t. 708 

Barrett,  People  v 321 

Bartlett  v.  Butorius 2 

Bascom,  Shattuckv 984 

Bassett  v.  Wood 79 

Batten,  Pease  y 621 

Baumgarten  v.  Edesbeimer 957 

Beardsley,  Fltts  v. ,  two  cases 948 

Belcher  Mosaic  Qlass  Co.,  Hand  v. .  738 

Belknap,  Peck  y 930 

Belly.  Gittere 400 

Bencke  Lithographic  Co.,    Bilor- 

deauzy 607 

Bennetty.  Doney 703 

Bennett  y.  Enapp 766 

Bennett,  Sexton  y 894 

Bennett,  In  re 915 

Benson  y.  Gerlach 943 

Bere  y.  Carroll 509 

Bernd,  Gallup  y. 958 

Bernhard,  Fairell  v 966 

Bemharth,  Haebler  y 726 

Berrien's  Will,  In  re 944 

Bertholf  y.  Carr. 940 

Bickford  y.  Menier 776 

Bilordeaux   y.    H.    Bencke   Litho- 
graphic Co 607 

Bingham,  Amot  y. 68 

Bingham,  Smith  v 97 

Bishop  y.  AgricuUur<d  Ins.  Co 860 

Blackhurst,  Rector,  etc.,  of  the  Prot- 
estant Episcopal  Church  of   St. 

Stephen  y 968 

Blackington  v.  Stern 803 

Blaechinska  y.  Howard  Mission  & 

Home  for  Little  Wanderers 679 

Blake  y.  Andrews 363 

Blake  y.  Barnes 938 

Blanchard,  Roehm  y. 896 

Blitz  y.  Toovey 439 

Block  y.  Harlem  Bridge,  H.  ftF. 

Ry.Co 164 

Blossom,  Matson  t. 226 

Blume,  Dattelbaum  y 946 
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Board  of  Education,  Weideman  t...  958 

Board  of  Sup'rs,  Wood  v 699 

Boaaberg  T.  Cronan 664 

Bohlen  v.  Metropolitan  EI.  Bv.  Co..  424 
Bohm  T.  Y.  Loewer'8  Oambrinus 

Brewery  Co 614 

Bolton'a  EBtate,  In  re MO 

BondT.  Brewtter 916 

Bonnett'rWm,  In  re 469 

Boorv.  Mftshell 981 

Borat,  Peters  V 789 

Bowe,  Whitman  T 65 

Bowen,  Coddinston  ▼. 949 

Bowery  Bank  of  New  York  t.  Wid- 

mayer 629 

Boyle  y.  Toumani 14 

Boyle's  Estate,  In  re 478 

Brady  y.  aty  of  New  York 898 

Brandy.  Godwin 748 

Brandy  v.  Sherman 9B1 

Brandy,  Haryin  y. S9S 

Brennan  y.  Brighton  Beach  Racing 

Afls'n aW) 

Brewery.  Ford 949 

Brewster  y.  Wooiter 812 

Brewster,  Andrews  y 114 

Brewster,  Andrews  ▼ 940 

Brewster,  Bond  t 616 

Brewster,  McKay  y 955 

Brewster,  McKay  y.,  two  cases 957 

BriggsT.  Groves 765 

Brighton  Beach  Racing  Ass'n,  Bren- 

nan  y 820 

Broadway  R.  Co.  of  Brooklyn,  Peo- 
ple y 6 

Broadway  &  8.  A.  R.  Co..  Robin- 
son y 968 

Brockman  y.  BueU 895 

Bronner,  Lenihan  y 969 

Brooklyn  Bank  y.  Lamon 849 

Brooklyn  City  R.  Co.,  Moroney  y. .  646 

Brooklyn  El.  R.  Co.,  Wilson  y 277 

Brown  y.  Chesterman 187 

Brown  y.  Danforth 19 

Brown  y.  Farmers'  Loan  &  Tmst 

Co. 887 

Brown  y.  Key 969 

Brown,  Diyery 708 

Brown.  Wygant  y 872 

BueU,  Brockman  7. 895 

Buffalo  Loan,  Trust  &  Safe-Deposit 
Co.  y.  Knights  Templar  AMasonic 

Mnt.  Aid  Ass'n 846 

Buffalo  Loan,  Trust  &  Safe-Deposit 

Oo    In  PA  d49 

Burchell  y.  CiQr  of 'New  Yort '. '.  *. '.  *.  196 

Butler,  Vilas  y 82 

Butler's  Estate.  In  re 641 

Campbell  y.  Gallagher 432 

Campbell  y.  Perry 830 

Campbell,  City  of  Rochester  y 949 

Carhart,  Quimbyy 807 

Carleton,  Graham  ▼. 892 

Carpenter  y.  Carpenter. 588 
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Carpenter  y.  Mosher 897 

Carr,  Bertholf  y..  940 

Carrigan  y.  Washburn 641 

Carroll  y.  Conley 865 

Carroll,  Berg  y 609 

Case  y.  Tarble 703 

Case,  Cattaraugus  Cntlery  Co.  t.  . . .  862 

Cashman  v.  Reynolds 614 

Cashman  y.  Reynolds 940 

Castle,  Hart  y 622 

Cattabeny,  Pilwisky  y 686 

Cattaraugus  Cutlery  Co.  y.  Case. ...  862 

Cavanagh  y.  Oceanic  S.  8.  Co 198 

C.  C.  White  Co..  Knntz  y 941 

Chadwick  y.  Warren 947 

Chamberlain  y.  Town  of  Wheatland  961 

Chard  ▼.  Hamilton. 676 

Chase  y.  Nichols 878 

Chatfleld  y.  Reynolds 880 

Chemical  Nat.  Bank  y.  Col  well 285 

Chemical  Nat.  Bank  v.  Colwell 288 

Chester  y.  Jnmel 948 

Chesterman,  Brown  y. 187 

Childs  y.  Latham 619 

Chisholm,  Hoyey  y 671 

Choate,  In  re. 821 

City  of  Buffalo,  Hoffield  y 948 

City  of  Cohoes,  Arthur  y. 160 

City  of  Kingston,  Finger  y 176 

City  of  New  York,  Babcock  y 868 

City  of  New  York,  Brady  y 898 

City  of  New  York,  Burchell  y 196 

City  of  New  York,  Cutagno  y 729 

City  of  New  York,  Holland  y 499 

City  of  New  York,  Irwin  y 264 

City  of  New  York,  O'Connor  y.. . . .  492 

atyof  New  York,  Held  y 697 
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CI^  of  Rochester  y.  Campbell 949 
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Claggett,  Irving  Y 186 
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(XTlli) 
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CavftDT.  City  of  Brooklyn 6  N.  T.  Bupp.  758 

Jndfrment  atllTm«d.    S  N.  E.  Bep.  Ttl. 

Ofasoncey,  In  re •  N.  T.  Snpp.  188 

Judgment  rvraned.    tt  N.  E.  Bap.  MS. 
Clare  v.  Lockard 3  N.  T.  Sopp.  648 

Jndgmoit nmnwl.    MM. B.Bap.Mt. 

Clark  T.  Fey 4  N.  T.  Supp.   18 

Judgment  afflnned.    M  N.  B.  Bq>,  TOt. 
Qark,  In  re S  N.  T.  Supp.  1» 

Motion  denied,    a  M.  X.  Bap.  IISI. 

Clark,  In  re,  t.  Water  Commiisionen  of  Amiterdam 4  N.  Y.  Sapp.  250 

Order  afflnnad.    3t  N.  X.  Bap.  Utf. 

Cochran  T.  Weichera 8  N.  T.  Bupp.  804 

Order  affirmed.    S  N.  X.  Bap.  MK. 

Colin  T.  Haason 8  N.  T.  Snpp.  897 

Judgment  affinnad.    t(  N.  K.  Bap.  Cn. 

ColwellT.  Garfield  Nat  Bank 5  N.  Y.  Sopp.  968 

Jadsmoit  rareraad.    SS  N.  E.  Bap,  TM. 

OonsalnsT.  McConibe , 8  N.  Y.  Supp.   80 

Judgment  afflrmad.    t(  N,  X.  Bap,  IIW. 

Oookey.  Lalanca  &  Oroajean  ManufgOo, 7  N,  Y.  Supp.  060 

Judgment  alBnnad.    tt  N.  ■,  Bap,  IIM, 

ComExch.  Bank  V,  Blye 7  N.  Y.  Snpp.  484 

OrdarivTwaad.    tS  N.  K.  Bap.  SOk 

Costello  ▼.  Second  Ave.  R  Co 8  N.  Y.  Supp.  048 

Jadgmaataflnnad.    a  H.  X.  Bap.  IMt. 

Crosby  T.  Delaware  AH.  Canal  Co , S  N.  Y.  Supp.  040 

Jodgmant  raraiaad  aad  saw  trial  ordered.    U  N.  E.  Bap.  7SS. 

CmikshankT.  Oorden , 1  N.  Y.  Snpp.  448 

Jadgaaat  aflinnad.    9  N.  X.  Bap.  417. 

Cnllen,  In  re 8  N.  Y.  Snpp.  825 

Ordaraffirmad.    tt If . X. Bap. UM. 

DalxellT.  Lone  Island  R.  Co 8  N.  Y.  Supp.  167 

Appeal  dlnnltsad.    »  N.  B.  Bep.  tf7. 

Daaaberv.  City  of  Brooklyn 4  K.  Y.  Supp.  818 

Judgment  affirmed,    n  N.  B.  Bq>.  Ttf. 

Daris  v.  Rome,  W,  &  O.  R,  Co 8  K,  Y.  Snpp.  048 

Appeals  diamiaaed.    »  N.  E.  Bep.  U4S. 

Dean  ▼.  Metropolitan  El.  Ry.  Co 8  N.  Y.  Supp.  048 

Judgment  leTeraed  aad  new  trial  granted,    tt  V.  X.  Bap.  U64. 

De  Carricarte  t.  Blanco 1  K.  Y.  Supp.  744 

Judgment  modified  aad  afflimed.    M  M.  X.  Bap.  Xi. 

De  Carricarte  t.  De  Lastres 1  K.  Y.  Supp.  744 

Jadgmeat  modllled  aad  affirmed.    M  N.  X.  B«p.  SSS, 

Delaware  &  H.  Canal  Co,  ▼.  Atkins 1  N.  Y.  Supp.    80 

Judgment  affirmed.    M  N.  B.  Bap.  Sl», 

Donegan  t.  Erhardt 8  K.  Y.  Bupp,  880 

Otdn'  lararaed,    U  M,  X.  Bap.  UQ. 

Donnelly  T.  City  of  Brooklyn 7  N.  Y.  Supp.    40 

Judgment  affirmed.    M  N.  B.  Bep.  17. 

Dorchester  ▼.  Dorchester 8  N.  Y.  Supp.  288 

Ordariaiaiiad.  and  eaaa  remanded  to  ganawl  tarm.   tt  M.  X.  Bap.  lOtt, 

FeitaerT.  Lewis. 1  N.  Y.  Supp.     1 

Judgment  wtaraad.  dilHidaat'a  azeaptlotta  ■oatalaad,  and  saw  trial  or- 
dwed.    ttN,X.Bap.aS. 

Feuat.  Inre 8  N.  Y.  Supp.  480 

Order  afflmed.    MN.  X.  Bep.  471. 

Fifth  Nat.  Bank  of  Providence  ▼.  NaTassa  Phosphate  Co 6  N.  Y.  Supp.     1 

Judgment  rareraed  and  nav  trial  granted,    tt  N.  E.  Bep.  7*7. 

Filbert  ▼.  Delaware&H.  Canal  Co 8  N.  Y.  Supp.  888 

Judgment  rereraed  and  new  trial  granted,    tt  N.  X.  Bap.  IISL 
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Finneyv.  Oallaudet 8  N.  T.  Snpp.  707 

Judgment  afflrmed.    tS  M.  E.  Bep.  ttU. 

Fitch  V.  City  of  New  York 2  K.  Y.  Snpp.  TM 

Ordarafflnud.    V  H.  B.  Bap.  lUt. 

Fithlan,  In  re 6  K.  Y.  Supp.  400 

Motion  granted.    S<  N.  E.  Bep.  IIM. 

Florance'g  Will.  In  re 7  N.  Y.  Supp.  678 

Appeal  dlamlaeed.    S8  N.  X.  Bep.  lUL 

Foarth  Nat.  Bank  v.  Burger 6  N.  Y.  Snpp.  180 

Motion  denied.    »  N.  B.  Bep.  lUO. 

Genet  v.  President,  etc.,  Delaware  &  H.  Canal  Co ^  «  w  v  hUSS*  ^ 

Order  afflimed.    »  N.  B.  Bep.  U«.  (  0  N.  X.  Hupp.  850 

Olllen  ▼.  Tucker  &  Carter  Cordage  Co 6  N.  Y.  Snpp.  040 

Judgment  affirmed.    It  M.  B,  Bap.  Utt. 

Olenn  V.  Burrows 7  N.  Y.  Sopp.  180 

Order  affirmed.    2S  N.  B.  Bep.  IISI. 

Goodv.  Tucker  &  Carter  Cordage  Co 6  N.  Y.  Bupp.  204 

Judgment  affirmed,  wltli  leaye  to  anaww  on  pajrment  ot  ooeta.    M  M.  B. 
Bep.  U. 

Goodyear  y.  Adams 6  N.  Y.  8upp.87S 

Jadgmant  affirmed,   a  N.  B.  Bap.  lUt, 

Hall's  Estate.  In  re 9  N.  Y.  Snpp.  288 

Motion  denied.    tS  N.  X.  Bap.  UM. 

Hall's  Wm.  In  re 8  N.Y.  Supp.  288 

Judgment  affirmed.    M  N.  B.  Bap.  4U. 

Harriganv.  City  of  Brooklyn. 6  N.  Y.  Snpp.  878 

Jndgment  affirmed,    SS  N.  B,  Bap.  T4L 

Harrington  t.  City  of  Buffalo , 2  N.  Y.  Supp.  883 

Judgment  rerened  and  new  trial  ofdared.   S4  M.  B.  Bep.  186. 

Hays  V.  Nonrse 7  N.  Y.  Snpp.  860 

Motion  granted.    »  N.  B.  Bap.  1141. 

Henderson  y.  Knickerbocker 6  N.  Y.  Snpp.  000 

Judgment  afflimad.   tS  N.  B.  Bap.  U4>. 

Hendricks  ▼.  Isaac 6  N.Y.  Snpp.  100 

MoUon  gnmted.    tl  M.  X.  Bep.  IMS. 

Hesdra's  WUl,  In  re «  N.  Y.  Snpp.   82 

Judgment  affirmed.    SI  N.  E.  Bep.  HS. 

Hilly.  Board  of  Snp'rs. 8  N.  Y.  Supp.  710 

Order  affirmed,  and  Jndgment  aiwolata  awarded  tor  dabndaat.    IS  N.  B, 
Bep.  an. 

Hodgklns  y.  Head 6  N.Y.  Supp.  488 

Order  affirmed.    IS  N.  B.  Bap.  HS. 

Hollingswortb  t.  Moulton 6  N.  Y.  S(  to.  882 

Judgment  affirmed.    8S  N.  B.  Bap.  U4S. 

HoIIistery.  Central  Nat.  Bank 4  N.  Y.  Supp.  787 

Judgment  affirmed.    SS  N.  B.  Bep.  818. 

Holmes  y.  Jones. 8  N.  Y.  Snpp.  100   ' 

Judgment  rerened  and  new  trial  granted.   14  H.  B.  Bep.  Tin. 

Hotisy.  New  York  Cent.  &  H.  R.R.  Co 0  N.  Y.  6app.006 

MoUon  granted.    SS  M.  B.  Bap.  1144. 

Howe  y.  Morehouse 7  N.  Y.  Supp.  088 

Motion  denied.    IS  N.  X.  Bap.  114S. 

Hubbard  y.  Nearpaas 6  N.  Y.  Sapp.  828 

Appeal  dlamlawid.    »  N.  X.  Bap.  1144. 

Humphreys  y.  New  York,  L.  B.  &  W.  R  Co 8  N.  Y.  Snpp.  01^ 

Judgment  aflbmad.   SS  M.  X.  Bap.  SSS. 

Hylandy.  Yonkers  R.  Co 4  N.  Y.  Snpp.  806 

Jadgmant  affirmed.    S8  M.  X.  Bap.  1148. 

Jansen  y.  Otto  Stietz  New  York  Glass  Letter  Co 1  N.  Y.  Snpp.  000 

Judgment  affirmed.    SS  N.  E.  Bap,  lUO. 
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Kane  ▼.  Caty  Of  Troy 1  N.  T.  Sopp.  586 

/■dgment  afflnud.    SI  H.  X.  Bap.  IIM. 

KUroT  V.  Delaware  &H.  Canal  Co 1  K.  T.  Supp.  779 

jadgmeat  afflrmed.    M  N.  B.  Bap.  IM. 

King  ▼.  Walbridse 1  N.  Y.  Snpp.   11 

Jadsmiat  afflnawL    S3  H.  X.  Bap.  lUO. 

Laott.  OeUnan 1  N.  T.  Snpp.  888 

jadKmoit  larwaad  aad  bmt  trial  snatad.   Si  M.  ■•  Bap.  4SS. 

lAney.  In  re Jt  K.  Y.  Snpp.  448 

Jndgmant alBniad.   ttM. X. Bap. UM. 

Lwkln  T.  O'Neill 1  N.  Y.  Supp.  832 

JadgMeat lamaafl aad naw tilal graatad.  Sin. ■, Bap. ML 

Lawton  ▼.  Steele. 6  IT.  Y.  Supp.  968 

Order  afllnnad.  aad  jadgmaat  abaolata  or  dwad  lor  dOnrtant.    SIN.  B. 
Bap.S7>. 

Ledyard  t.  Bnll °. 8  N.  Y.  Snpp.  87 

/adamaatafflimad.   SI  H.  B.  Bap.  4M. 


.Bap. 

Leaser  V.  WUliams S  K.  Y.  Snpp.   97 

Ordarafflimad.    SI  N.  B.  Bap.  IMS. 

Lewis  y.  Wilaoa J  N.  Y.  Bnpp.  806 

jndgmaDt  aflbmad.    St  N.  B.  Bap.  SFI. 

UbtMT  T.  Tufts 1  K.  Y.  Snpp.  868 

Jndgmaiit  alBrmad.    M  K.  E.  Rap.  IS. 

Lipman  y.  Kiagara  Fire  Ini.  Co. 1  N.  Y.  Snpp.  884 

Jadgmantiaranad  aad  naw  trial  sraatad.   SI  N.  B.  Bap.  MS. 

Lfyinnton,  la  re 4  N.  Y.  Snpp.  06 

OnHr  tweiaad.  aad  prnfaafllBga  nmlttad  to  apaeiol  tana  cf  lapiania 
aoarttornhaarlng:   34 M. KBap. IN. 

Lyaoh  y.  First  Nat  Bank  of  Jersey  City t  N.  Y.  Snpp.  628 

Jadnaaat  afflrmad,  aad  ladgmaat  abacdnta  ofd»ad  oa  tlia  aUpalatioa. 
aiH.B.Bap.Uir. 

Kaseey.  aty  of  Troy 1  N.  Y.  Snpp.  24 

Jadsmaat' afflrmad.   SI  H.  B.  Bap.  IMS. 

Manderille  y.  Newton 8  N.  Y.  Supp.  966 

Jvdgmaat  afflrmad.    31 H.  B.  Bap.  MS. 

If  arietta  Bank  y.  Bnihwlck  Chemkal  Works. 6  N.  Y.  Supp.  818 

Ordarafflimad.    M  N.  B.  Bap.  IMS. 

Xartln  y.  Gilbert 8  N.  Y.  Snpp.  968 

Ordar  layaad.   SI  N.  B.  Bap.  SIS. 

Maxim  y.  Town  of  Champion 4  N.  Y.  Supp.  615 

Jndemaat  afflrmad.    M  H.  X.  Bap.  XMC. 

McBride  y.  McBride 8  N.  Y.  Snpp.  448 

Appaal  dlaailaaed.    »  N.  X.  Bap.  IMS. 

Vellhargy  y.  Chambers 4  N.  Y.  Snpp.  698 

Jndgmaat  rareraad.    M  H.  B.  Bap.  ML 

VcKay  t.  Lasher. 8  N.  Y.  Snpp.  862 

Jadgmaat  afflnnad.   M  K.  B.  Bap.  TIL 

McEinney  y.  Long  Island  R.  Co.. 6  N.  Y.  Sapp.  168 

Jndsmaat  afflnnad.    »N.B.Bep.UU, 

KcKinney,  In  re. 2  N.  Y.  Sapp.  119 

Jadgmant  afflrmad.    MN.B.Bap.lMll 

Vaeker  y.  Dayton 8  N.  Y.  Snpp.  960 

Jadsniant  afflrmad.   M  N.  B.  Bap.  lllS. 

Mfller  y.  Rinehart 1  N.  Y.  Snpp.  182 

Jndgmoit  afflimad.   M  H.  B.  Bap,  SIf . 

Koorey.  Francis 8  N.  Y.  Supp.  162 

JadaxMBtraranad  aad  naw  trial  craatad.   M  H.  B.  Bap.  IIST. 
Mnnro  y.  Smith 8  N.  Y.  Snpp.  818 

Appaal  diamlaaad.    »  H.  X.  Bap.  IIM. 

MntnalUfe  Ini.  Ca  y.  Sblpman 8  N.  Y.  Supp.  684 

Ordarnranad.    MM.X.Bav.U7. 
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Mutaal  Life  Ing.  Co.  v.  Woods 4  N.  T.  Bupp.  1» 

Jodgment  afflrmed.    14  N.  E.  Bep.  603. 

New  York  Inititation  for  Instruction  of  the  Deaf  and  Domb, 

In  re 7  N.  T.  Snpp.  860 

Order  afflrmed.    M  M.  S.  Bep.  t78. 

New  Yorl£  Lumber  &  Wood- Working  Co.  ▼.  Schneider. IN.  T.  Snpp.  441 

jDd{rment  affirmed.    M  N.  E.  Rep.  4. 

New  York  Rubber  Co.  ▼.  Rothery 6  N,  T.  Supp.  054 

Orders  revereed,  and  motloB  tor  reeettlament  gnkikted.    St  N.  E.  Bap.  518. 

Niagara  Falls  &  W.  Ry.  Co.,  In  re 4  K.  T.  Snpp.  901^ 

Order  afflrmed     S«  N.  S.  Bap.  461. 

Nightingale  v.  Eiseman S  N.  T.  Supp.  77^ 

Jndgmest  affirmed.    14  N.  E.  Bep.  4T6. 

Oszkoscil  V.  Eagle  Pencil  Co 6  N.  T.  Supp.  SOI 

Jndgment  afflrmed.    St  N.  B.  Bap.  U4B. 

Ouderkirk  v.  Central  Nat.  Bank 4  N.  T.  Supp.  784 

Judgment  afflimad.    SS  N.  E.  Bep.  'STt. 

Patcbeny.  Patchan 1  N.  Y.  Snpp.  MS 

Judgnient  rerersed  and  new  trial  granted.    14  N.  E.  Bep.  tSt. 

People  ▼.  American  Bell  TeL  Co 7  N.  Y.  Supp.  948 

Motion  granted,    a  N.  B.  Bep.  1148. 

People  T.  Bell 8  N.  Y.  Supp.  854 

Order  affirmed.    St  N.  E.  Bap.  (ft. 

People  ▼.  Board  Snp'rs  of  Rensselaer  County 6  N.  Y.  Sapp.  tOO 

Judgment  affirmed.    IS  N.  B.  Bap.  1148. 

People  V.  Carter '. 8  K.  Y.  Supp.  WT 

jrbdgment  affirmed.    IS  N.  E.  Bep.  SM,  «ST. 

People  ▼.  Coleman 0  K.  Y.  Supp.  S85 

Older  raversad.    IS  N.  E.  Bep.  48t. 

PeoplBT.  Dnrston 7  N.  Y.  Supp.  145. 818 

Order  affirmed,    S4N.  ILBep.*. 

People  V.  French 0  N.  Y.  Supp.  S18 

Order  affirmed.    IS  N.  B.  Bap.  lOSL 

People  V.  French 7  N.  Y.  Supp.  460 

Order  reretaed.    a  N.  B.  Bap.  IMS. 

People  ▼.  Hazen 6  N.  Y.  Snpp.  887 

Jndgment  rereraed.    14  N.  B.  B«p.  484. 

People  T.  Parr. 8  K«  Y.  Supp.  868 

Order  affirmed.    M  N.  B.  Bap.  481. 

.  People  V.  President,  etc.,  Delaware  &  H.  Canal  Co 7  N.  Y.  Supp.  880 

Motion  granted.    »  N.  E.  Bap.  U4S. 

People  ▼.  Price 8  N.  Y.  Supp.  414 

Judgment  affirmed,    n  H.  E,  Bap.  114*. 

People  V.  Supervisors  of  Westchester 6  N.  Y.  Supp.  158 

Order  afflrmed.    IS  N.  E.  Bap.  48B. 

People  ▼.  Wilson 7  N.  Y.  Supp.  «87 

Order  and  Jndgment  affirmed,    tt  N.  E.  Bap.  1084. 

Phelan  v.  Brady 1  N.  Y.  Supp.  688 

Jodgment  afflimed.    IS  N.  B.  Bep.  UOS. 

Hckett  ▼.  Gollner. 7  N.  Y.  Snpp.  196 

Motion  granted.    »  N.  B.  Bep.  U4S. 

Pittsburgh  Carbon  Co.  t.  McHillin 6  N.  Y.  Supp.  488 

Judgment  afflrmed.    a  N.  B.  Bep,  680. 

Procbownick  T.  Boyd 1  N.  Y.  Supp.  859 

Judgment  afflrmed.    a  N.  E.  Bap.  1148. 

Badman  t.  Haberstro ..1  K.  Y.  Snpp.  661 

Judgment  afflrmed.    a  N.  B.  Bep.  1160. 

Rant  ▼.  Attrill 6  K.  Y.  Supp.  9S3 

Order  afflrmed.    a  N.  E.  Bap.  1144. 
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BamMDT.  Wbeeler. 4  N,  Y.  Supp.  800 

Order  afflrmed.  and  Judgment  abtolnte  ordered  lor  MUidanU.    M  N.  K. 
Bsp.  704. 

HichardgT.  La  Tourette «  N.  T.  Supp.  987 

Judgment  revsreed.    n  N.  B.  Bep.  Stl, 

Boey.  Strong. 6  N.  T.  Supp.  948 

Judgment  raremd  and  new  trial  granted.    S  N.  B.  Bep.  74t. 

Bm,  In  re 6  N.  T.  Supp.  464 

Order  aiBrmed.    U  N.  B.  Bep.  VMS. 

Bonny.  New  Tork  Life  Ins.  ATrnstCo. 1  N.  T.  Supp.  271 

Jadgment  afflrmed.    2S  N.  E.  Bep.  IIM. 

Boutledge  v.  Wortbington  Co 8  N.  T.  Supp.  819 

Jndginent  revereed  ananew  trial  ordered.    t(  N,  B.  Bep.  Ull. 

Byan  v.  Manhattan  Rv.  Co 1  N.  T.  Supp.  899 

Judgment  revereed  and  new  trial  granted.    M  N.  B.  Bap.  lUL 

SchoIIev.  City  of  New  York 8  N.  Y.  Sopp.  785 

Jndgment  afflrmed.    It  M.  B.  Bep.  114t. 

Shorer  T.  Times  Print.  &  Pub.  Co 6  N.  Y.  Sopp.   88 

Order  affirmed.    U  N.  B.  Bep.  K». 

Smith  V.  Buhler 4  N.  Y.  Supp.  683 

Judgment  affirmed.    M  N.  B.  Bep.  11. 

Smith  T.  White 7  N.  Y.  Supp.  878 

Uotdon  denied,    a  N.  E.  Bep.  1144. 

Soltan  V.  Gerdau IKY.  Supp.  168 

Judgment  affirmed,    n  N.  E.  Bep.  8(4. 

South  Beach  Ry.  Co.  ▼.  Byrnes 6  N.  Y.  Supp.  172 

Order  affirmed,    a  N.  E.  Bep.  48S. 

Speir  V.  Town  of  New  Utrecht 2  N.  Y.  Supp.  426 

Judgment  modified  to  order  a  new  trial.    S4  N.  B.  B^.  <M. 

Sternberger  v.  Bernheimer 4  N.  Y.  Supp.  646 

Jadgment  affirmed.    S4  N.  B.  Bep.  SU. 

StrooghT.  Boatd  of  Sup'rs 8  N.  Y.  Supp.  110 

Jndgment  modified  and  affirmed.    Ht  M.  X.  Bep.  ttl; 

Strough  ▼.  Wilder 8  N.  Y.  Supp.  667 

Judgment  afflrmed.    IS  N.  B.  Bep.  1067. 

Snilivan  v.  New  York  &R  Cement  Co 1  N.  Y.  Supp.  408 

Judgment  afflrmed.    IS  N.  E.  Bep.  830. 

Supervisors  of  Erie  County  v.  Jones 1  N.  Y.  Supp.  657 

Judgment  affirmed.    IS  N.  B.  B«p.  T4t. 

Talcott  ▼.  Harder. 8  N.  Y.  Supp.  954 

Judgment  afflrmed.    18  N.  B.  Bep.  IMS. 

Tallman  v.  Metropolitan  £1.  Ry.  Co. 2  N.  Y.  Supp.  180 

Judgment  revereed  and  new  trial  ordered.    tS  M,  E.  Bep.  11S4. 

Taylor  v.  Brooklyn  £1.  R  Co 7  N.  Y.  Supp.  625 

Order«fflrmed.    »  N.  B.  Bep.  IIOS. 

Terry  v.  Munger 2  N.  Y.  Supp.  848 

Judgment  affirmed.    S4  N.  B.  Bep.  ITS, 

Thomas  t.  Musical  Mut.  Protective  Union 2  N.  Y.  Supp.  195 

Judgment  revereed.    M  N.  B.  Bep.  14. 

Thurber  T.  Stimmel. 1  N.  Y.  Supp.  162 

Judgment  affirmed.    14  N.  X.  Bep.  4. 

Yosbnrgh  ▼.  Diefendorf 1  N.  Y.  Supp.   68 

Order  affirmed,  and  Jndgment  absolute  ordered  tor  the  defandant.    a  N. 
E.  Bep.  801. 

WardT.  Cowdrey 6  N.  Y.  Supp.  282 

Judgment  afflrmed.    IS  N.  B.  Bep.  U4S. 

WeilT.  Dry-Dock,  E.  B.  &  B.  R.  Co 6  N.  Y.  Supp.  888 

Jndgnmnt  revereed  and  new  trial  ordered.    M  H.  B.  Bep.  487. 
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Werner  V.  Tuch 6  N.  Y.  Supp.  310 

Order offlrmed.    UN.!. B«p. BK. 

WeetT.  VanTuyl 1  N.  T.  Snpp.  718 

Judgment  sfflrmMl.    IS  H.  ■.  Bcp.  4M. 

WbeelerT.  Bmmelnth 7  IT.  Y.  Bopp.  807 

OrdsriawMd.    MN.a.B«p.Z«. 

Wbeelock,  In  re 8  N.  Y.  Snpp.  890 

Order  afflrmtd.    M  N.  X.  B«p.  ISO. 

'Whitman  ▼.  Haines 4  K.  Y.  Bupp.    48' 

Orders  afflrmed.    »H.B.B«p.Utt. 

Wood'i  Estate,  In  re 7  K.  Y.  Snpp.  888^ 

Order  affirmed,    as  N.  B.  B«p.  lUL 

Wronght  Iron  Bridge  Co.  ▼.  Town  of  Attica 8  N.  Y.  Supp.  859^ 

Judgment  affirmed,   a  N.  X.  B«p.  MS. 

Wyman  ▼.  Phoeniz  Hut  Life  Ins.  Co 6  N.  Y.  Snpp.  88» 

Order  affirmed,  and  judgment  abeointe  tor  plalnWIT  readwed.   It  N.  B. 
Bep.W7. 

Yates  T.  Outhrie. 7  N.  Y.  Snpp.  177 

Order  renreed,  and  molloa  to  set  addajvdgment  granted.    SN.  B.Bep. 

741. 

Yates  County  Nat  Bankv.  Carpenter. 1  N.  Y.  Sapp.  788 

Order  rerareed.    a  N.  X.  Bep.  UOS. 

Zlnk  T.  McManna. 8  N.Y.  Supp.  487 

Judgment  affirmed,  aad  tadgment  abiolste  dlrteted  tor  plalatUL  M  N. 
B.  Bep.  4Sr. 


See  End  of  Index  for  Tables  of  New  Tork  Supplement 
Cases  in  Other  Beports. 
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Stow  v.  Staot. 
(Supreme  Court,  Oeneral  Term,  Fint  Departmmt.    Febrnuy  14, 18M.) 

ATTA.OHMKJT— (JkOTJSDB — RkMOVAI.  OF  FbOPBBTT. 

An  attachment  on  the  ground  that  defendant  was  about  to  remove  property  from 
tbe  state  with  Intent  to  defraud  his  creditors  cannot  be  sustained  wben  tbe  only 
fact  for  the  consideration  of  the  court  as  to  the  alleged  removal  is  that  a  third  per- 
son had  paid  over  money  to  defendant  after  a  former  attachment  had  been  issued, 
and  it  does  not  appear  that  the  money  had  been  sufficiently  covered  by  the  first 
process,  which  was  continued  until  the  second  warrant  was  granted. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  L.  Stow  against  Martin  V.  B.  Stacy.  Defendant  ap- 
peals from  an  order  denying  his  motion  to  vacate  an  attactiment  against  hia 
property. 

Argued  before  Van  Brxtnt,  P.  J.,  and  Brady  and  Bartlett,  JJ. 

ff.  B.  BUuskweU,  for  appellant.    H.  8.  Crain,  for  respondent. 

Bbadt,  J.  The  application  made  in  the  court  below  was  to  discharge  an 
attachment  granted  in  this  case  on  the  17th  of  February,  1888,  on  the  afiB- 
davits  of  tbe  plaintiff  and  one  John  F.  Cherry.  The  defendant,  through  his  at- 
torney, appeared  for  the  purpose  of  making  the  motion  only.  It  appears  that 
a  previous  attachment  had  been  issued  on  the  5th  of  December,  1887,  which 
was  granted  upon  the  ground  that  the  defendant  was  about  to  remove  property 
from  the  state  with  intent  to  defraud  his  creditors,  and  that  thereafter,  on  tbe 
application  of  the  defendant,  the  court  vacated  that  warrant,  upon  the  ground 
that  the  papers  were  entirely  insufficient  to  sustain  it.  The  order  of  vacation 
was  entered  on  the  17th  February,  1888,  and  subsequently,  but  on  the  same 
day,  the  warrant  now  sought  to  be  set  aside  was  issued.  It  appears  from  the 
affidavit  of  George  Cherry  that  on  the  9th  of  December,  1888,  when  the  sher- 
iS  and  himself  succeeded  in  procuring  personal  service  of  the  warrant  of  at- 
tachment on  Dickenson,  who  it  is  claimed  bad  in  his  possession  moneys  {be- 
longing to  the  defendant,  Dickenson  notified  tho  deputy-sheriff  who  was  in 
attendance  on  that  occasion  that  he  had  sent  to  the  defendant  the  money  so 
held  by  him,  and  belonging  to  the  former,  under  instructions  from  him.  The 
second  attachment  was  predicate  of  the  alleged  fact,  although  the  affidavit  was 
made  on  the  14tb  of  February,  1888,  that  Dickenson,  residing  in  the  city  of 
New  York,  bad  in  his  possession  moneys  belonging  to  the  defendant,  which 
the  defendant  was  about  to  remove  from  the  state  with  intent  to  defraud  his 
creditors,  as  deponent  was  informed  and  believed,  and  that  Dictcenson,  hav- 
ing tbe  money  iu  his  possession,  had,  after  the  first  warrant  had  been  issued. 
v.9N.Y.8.no.l — 1 


Digitized  by 


Google 


2  NEW   YOBK   SUPPLEMENT,  VOl.  9.  [Sup.Ct- 

sent  the  same  to  the  defendant  in  puranance  of  InBtructions  received  from 
him.  It  wUl  be  perceived  that  the  statements  upon  which  the  warrant  was 
granted  are  in  conllict,  inasmuch  as  it  distinctly  appears  that  the  moneys 
held  by  Dickenson  had  already  been  sent  to  the  defendant  when  the  second 
attachment  had  been  issued.  There  is  no  evidence  that  the  statement  made 
by  Dickenson  as  to  his  having  sent  the  money  was  untrue.  The  money  hav- 
ing been  sent  prior  to  the  9th  of  December,  1887,  there  was  no  money  in  fact 
in  the  hands  of  Dickenson  at  the  time  the  second  warrant  was  issued;  but  the 
fact  of  his  having  sent  it  is  sought  to  be  used  as  evidence  of  the  intention  of 
the  defendant  to  remove  his  property  for  fraudulent  purposes. 

When  the  motion  was  denied  by  the  learned  justice  in  the  court  below.  It 
was  upon  the  alleged  attempt  by  Dickenson  to  evade  the  service  of  the  war* 
rant  upon  him,  and  the  fact  tliat  the  defendant  had  appeared  only  for  the 
purpose  of  the  motion,  and  that  Dickenson  stated  he  had,  in  diBol)edience  of 
the  first  warrant,  sent  moneys  to  the  defendant;  and  the  learned  justice  said 
that  these  facts  furnished  some  ground  for  the  inference  that  the  defendant 
was  about  to  remove  his  property  with  intent  to  defraud  his  creditors,  and, 
upon  reargument  of  the  motion,  reiterated  these  views.  It  does  not  appear 
in  the  record  tliat  Dickenson  stated  that  he  had,  in  disobedience  of  the  first 
warrant,  sent  the  moneys  to  the  defendant.  Until  the  service  upon  him  of 
the  warrant,  on  the  9th  of  December,  1887,  Dickenson  was  under  no  legal 
obligation  whatever  to  retain  the  money  in  bis  possession,  and  the  defendant 
was  entitled  to  it.  The  only  fact  presented  for  the  consideration  of  the  court 
as  to  the  alleged  fraudulent  removal  of  the  property  was  that  Dickenson  had 
paid  over  money  to  the  defendant,  on  the  plaintiff's  assumption  that  it  had 
been  sufficiently  covered  by  the  process  fir^t  issued,  and  which  was  continued 
until  the  second  warrant  was  granted.  The  principles  stated  in  Morris  v. 
Talcott,  96  N.  Y.  107,  show  that  this  circumstance,  standing  alone,  was  wholly 
insufficient  to  warrant  the  attachment.  A  party  relying  upon  the  establish- 
ment of  a  cause  of  action  or  right  to  a  remedy  against  another,  based  upon 
the  alleged  commission  of  a  fraud,  must  show  affirmatively  the  facts  and  cir- 
cumstances necessarily  tending  to  establish  the  probability  of  guilt  in  order  to 
maintain  his  claim.  Where  the  evidence  is  capable  of  an  interpretation  which 
makes  it  equally  as  consistent  with  the  innocence  of  an  accused  party  as  of 
his  guilt,  the  meaning  must  be  ascribed  to  it  which  accords  witli  his  innocence 
rather  than  that  which  imputes  to  him  a  criminal  intent.  It  seems  to  be 
clear  that  the  "Dickenson  incident,"  so-called,  furnishes  no  such  proof  as  is 
contemplated  by  the  case  cited.  The  case  at  bar  is  altogether  too  weak  to 
sustain  such  a  summary  and  sweeping  process  as  an  attachment.  The  order 
should  be  reversed,  and  the  motion  to  vacate  the  attachment  granted,  with 
•10  costs  and  disbursements.    All  concur. 


BARTLBTT  e.  SUTOBIUS. 

(Supreme  Court,  General  Term,  SHrtt  Depa/rtmetU.    Jaautury  10, 1890.) 

Arrest  in  Crvn.  Casks— Vaoatioit  of  Ordbb. 

Where  defendant  has  been  arrested  for  conversion  of  money  received  by  him  "in 
a  fiduciary  capacity, "  tbe  order  of  arrest  will  be  vacated  unless  the  oomplaiiit  al- 
leges that  the  money  sued  for  was  received  by  defendant  in  a  fiduciaiy  capacity. 

Appeal  from  special  term,  New  York  county. 

Action  by  Stephen  L.  Bartlett  against  Edward  Sntorius,  for  the  proceeds 
of  certain  sales  alleged  to  have  been  made  by  defendant  as  plaintiff's  ag»nt. 
An  order  of  arrest  was  granted  on  the  ground  that  defendant  converted  money 
received  "in  a  fiduciary  capacity,"  as  agent  of  plaintiff.  The  complaint  al- 
leged that  plaintiff  shipped  goods  to  defendant,  his  agent,  to  sell,  and  that  de> 
fendant  collected  the  proceeds,  and  failed  to  account  therefor,  but  converted 
such  proceeds  to  his  own  use.    The  complaint  did  not  allege  that  defendant 
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Rcelred  the  money  In  a  fiduciary  capacity,  nor  did  it  allege  any  farther  facts 
in  rdation  thereto  than  those  stated.  A  motion  to  vacate  the  order  of  arrest 
was  denied,  and  defendant  appeals.     For  former  report,  see  6  N.  Y.  Supp.  406. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett,  J. 

Atuten  Q.  Fox,  for  appellant.    Daniel  D.  Sherman,  for  respondent. 

Per  Cukiah.    The  order  appealed  from  should  be  reversed,  and  the  order 
^  arrest  vacated,  without  costs. 


Gbafton  o.  Mom. 

(Supreme  Court,  General  Term,  First  Department.    Febmaty  14, 1890.) 

BiaxMKim— Resbbvatiok  is  Debd— iNnmonoK. 

Under  a  deed  reserrio^  a  right  of  way  over  an  alley  18  feet  wide,  In  the  rear  of 
the  premises  granted,  the  grantor  does  not  retain  aright  to  the  entire  width  of  the 
alley,  so  as  to  restrain  the  grantee  from  occupying  a  portion  of  it  with  a  building, 
where  it  does  not  appear  that  his  means  of  access  will  be  thereby  impeded.  Affirm- 
ing 1  N.  T.  Snpp.  4. 

Appeal  from  special  term,  TSew  York  county. 

Action  by  Joseph  Grafton  against  William  Moir,  to  enjoin  defendant  from 
bnilding  over  and  narrowing  a  carriage  or  alley  way,  aboat  18  feet  wide. 
running  northerly  from  Thirty -First  street  along  the  rear  of  the  four  lots  on  the 
north-easterly  comer  of  Thirty-First  street  and  Fifth  avenue.  This  carriage 
or  alley  way  was  laid  out  in  1852  by  Thomas  F.  Davis,  the  common  grantor 
0t  plaintiff  and  defendant,  and  in  the  deed  to  the  ancestor  of  the  immediate 
grantors  of  the  defendant  the  reservation  is  as  follows:  "Beserving,  never- 
Uieiess.  to  the  owners  and  occupants  of  the  three  houses  and  three  stables  on 
the  easterly  side  of  Fifth  avenue,  next  north  of  the  premises  above  conveyed, 
the  right  of  way  through  and  over  the  carriage  or  alley  way  in  the  rear  of 
the  said  above-granted  premises,  to  the  three  stables  next  north  of  the  one 
standing  on  the  rear  of  the  alxtve-granted  premises,  as  long  as  suid  three 
stables  shall  be  occupied  as  private  stables."  A  motion  to  continue  the  pre- 
liminary injunction  was  denied,  (see  1  N.  Y.  Supp.  4.)  and  judgment  ren- 
dered for  defendant  at  the  trial  at  special  term.     Plaintiff  appeals. 

Bvarts,  Choate  <t  Beaman,  (Treadwell  Cleveland  and  William  V.  Rotoe, 
of  counsel,)  for  appellant.  OUn,  Rives  <t  Montgomery,  (Stephen  H.  Olin,  of 
ooansel.J  for  respondent. 

Barrett,  J.  We  think  the  conclusions  arrived  at  by  the  special  term 
were  correct.  The  opinions  delivered  in  this  case  by  the  presiding*  justice  (1 
X.  Y.  Snpp.  4)  upon  the  motion  for  an  injunction  pendents  lite,  and  by  Mr.  - 
Justice  Inoraham'  upon  the  trial  of  the  issues,  fully  cover  all  the  points  dis- 
cussed before  us;  and  we  concur  in  their  reasoning,  as  well  as  in  the  general 
conclusion  that  the  rights  reserved  have  not  been  invaded.  Much  of  the 
plaintiff's  argument  is  based  upon  the  tenor  of  the  grant  (of  the  easement) 
to  him  and  to  his  predecessors.  The  defendant,  however,  is  bound  only  by 
the  reservation  in  the  deeds  under  which  he  has  taken  title.  That  reserva- 
tion is  limited  to  a  right  of  way  through  and  over  the  alley  in  question.  So 
long,  therefore,  as  a  convenient  and  sufficient  right  of  way  is  afforded  him, 
the  plaintiff  cannot  complain;  and  that  he  has  such  right  of  way  hHS  been 
found  upon  sufficient  evidence.  There  was  no  reservation  of  any  use  of  the 
alley-way  save  such  as  was  needful  for  proper  ingress  and  egress.  What  the 
plaintiff  claims  is  the  right  to  use  every  foot  of  the  alley-way,  whether  actu- 
ally needful  for  s  convenient  right  of  way  or  not;  also  the  right  to  all  the  ^ir 
and  light  obtainable  from  an  entirely  open  and  uncovered  space.    These 

I  See  note  at  end  of  opinion. 
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rights,  however,  were  not  reserved;  certainly  not  in  express  terms.  Nor 
were  they  reserved  by  implication  arising  from  the  surrounding  circumstances. 
As  there  was  no  express  reservation  of  light  and  air,  or  of  an  open  space  over- 
head, it  would  require  an  extraordinary  state  of  facts — of  which,  indeed,  it  i» 
difiScult  to  conceive — to  justify  the  inference  that  a  mere  naked  reservation  of 
a  ri(tlitof  passage  limited  the  grantee's  use  of  bis  land  to  such  purposes  as 
would  not  be  likely  to  affect  the  thorough  ventilation  of  his  neighbor's  stable 
or  the  comfort  of  bis  neighbor's  horses.  The  judgment  should  be  affirmed^ 
with  costs. 

NOTB  BT  THE  EDITOB. 
The  opinion  filed  at  speotal  term  in  January,  1889,  ia  as  followa : 

"iKOBAKiM,  J.  The  oovenant  in  the  deed  to  the  defendant's  grantor,  and  by  which 
the  extent  of  the  easement  to  which  the  defendant's  property  ia  sabjeot  must  be  deter- 
mined, reserves  to  the  owners  and  oocapaata  of  the  three  honaes  and  the  three  stable» 
on  the  easterly  side  of  I^if th  avenna,  next  north  of  the  premises  conveyed,  the  right  ot 
way  throagh  and  from  the  carriaf^e  or  alley  way,  in  the  rear  of  the  premises  oonv^ed, 
to  the  three  stables  next  north  of  the  one  Btandlng  on  the  rear  of  the  granted  premises, 
aa  long  as  the  said  three  stables  shall  be  occnpied  as  private  stables.  On  the  appUoa- 
tion  to  continue  the  temporary  injunction  in  this  action,  this  oovenant  was  conatmeA 
by  the  presiding  justice,  who  said :  '  Dpon  an  examination  of  the  phraseology  of  th» 
reservation  above  referred  to,  it  is  apparent  that  the  only  easement  intended  to  be- 
granted  was  the  right  of  passase  to  and  from  the  stable  in  the  rear  of  the  grantecl 
premiaea.  No  interest  whatever  in  the  soil  of  the  alley-way  was  intended  to  be  granted, 
out  simply,  as  has  already  been  said,  the  right  of  access  to  and  egress  from  these' 
stables  over  this  carriage  or  alley  way.  Applying  the  mles  of  construction  already  re- 
ferred to,  to  this  language,  all  that  was  granted  was  that  which  was  neoeasary  to  make' 
such  access  and  esress  eSeotnaL  As  long  as  such  acoess  and  egress  were  not  inter- 
fered with,  no  rignts  of  the  plaintiff  are  infringed  by  the  defendant'  And  further  on 
in  the  opinion  the  court  said:  'Neither  tias  the  plaintiff  the  right  to  claim  that  the 
whole  of  the  carriage-way  shall  be  left  open  for  the  purpose  of  his  use.  All  that  he  ha» 
the  right  to  claim  fi  that  so  much  of  the  carriage  or  alley  way  shall  be  left  as  will  not 
interfere  -with  his  access  to  or  egress  from  the  stable,  to  which  it  is  an  appurtenance.' 
1 N.  T.  Supp.  4.  Applying  the  covenant  as  thus  construed  to  the  facts  proved  on  the 
trial,  it  ia  clear,  I  think,  that  the  defendant  has  not  interfered  with  or  appropriated  any 
right  of  the  plaintiff.  There  is  no  provision  that,  by  the  most  liberal  construction, 
could  simply  Imply  a  right  to  appropriate  the  defendaoit's  property  for  tlie  purpose  of 
supplying  air  or  light  to  the  defendant's  stable.  The  right  reserved  is  a  right  of  way 
through  and  over  the  carriage  or  alley  way,  and  the  only  purpose  for  which  the  plain- 
tiff was  entitled  to  use  the  alley-way  was  for  the  right  of  way.  The  oon-veyance  k>  the 
defendant's  grantor  was  absolute  and  unqualified,  except  so  far  as  the  oovenant  in  ques- 
tion reserved  to  the  plaintifTs  grantor  the  right  to  use  this  carriage  or  alley  way  as  a 
right  of  way  to  his  stable;  after  he  got  to  his  stable,  hia  right  to  use  the  alley- way 
oeaees.  In  other  words,  the  right  granted  was  the  right  of  passage  to  and  from  the 
street,  and,  as  long  as  the  plaintiff  enjoys  that  right  of  passage,  no  right  of  his  was  in- 
terfered with.  The  covenant  gives  him  no  right  to  use  the  alley-way  over  the  defend- 
ant's property  to  wash  his  carriages  in,  or  for  the  purpose  of  passage  of  furniture  vans 
of  unusual  height  and  size,  or  of  loads  ot  hay  of  unusual  height  or  size  to  and  from  the 
street.  It  hppears  that  the  owners  of  each  of  the  stables  have  always  been  in  the  habit 
of  using  a  portion  of  the  alley-way  in  front  of  their  stables,  for  the  purpose  of  provid- 
ing a  means  Of  access  to  the  stable  cellars  and  the  atalrway.  That  the  defendant  haa 
provided  a  means  of  access  to  the  cellar  of  the  building  erected  on  his  property,  with 
a  railing  around  it  to  prevent  people  from  falling  in,  does  not  appear  to  oe  such  an  en- 
croachment upon  the  alley-way  as  'will  interfere  with  the  plaintiirs  right  reserved  to 
UiD.    I  think,  therefore,  tnat  the  defendant  is  entitled  to  judgment,  with  costs. " 


FisHEB  »t  oi.  e.  FisHBB  et  ai. 

(Suprenu  Court,  Oeneral  Term,  Second  Department    February  10, 1800.) 

Cbed — Capacitt  of  Grastor — Insanitt. 

A  woman,  85  years  old,  voluntarily  conveyed  her  Interest  in  land,  which  was  her 
entire  property,  to  the  children  of  her  deceased  brother.  The  deed  was  procured 
by  one  of  the  grantees,  who  attended  to  all  her  business  affairs,  and  was  given  solely 
to  lessen  the  expense  of  a  partition  suit.  The  grantor  soon  afterwards  became 
*  totally  imbecile,  and  the  evidence  as  to  her  sanity  at  the  date  of  the  deed  was  con- 
flicting.   Meld,  that  a  judgment  setting  aside  the  deed  would  not  be  disturbed. 

Apiieal  from  special  term,  Westchester  county. 
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An  action  for  the  partition  of  real  property,  brought  by  Cleveland  D. 
Fisher.  Louisa  P.  Waller,  and  Antiie  S.  Waller  against  Mary  C.  D.  Fisher, 
Catharine  C.  Ferris,  and  Charles  Ferris,  her  husband,  ioapleaded  with  others. 
Plaintiff's  based  their  right  to  bring  the  action  upon  a  voluntary  conveyance 
to  them  by  their  aunt  Eliza  Fisher.  The  deed  was  procured  by  the  plaintiff 
Cleveland  T>.  Fisher,  who  attended  to  aU  the  business  affairs  of  the  grantor. 
The  court  found  the  deed  fraudulent  and  void,  and  from  the  judgment  an- 
nulling it,  plaintiffs  appeal. 

Argued  before  Barnabd,  P.  J.,  and  Pratt,  J. 

L.  V.  &  W.  P.  Piatt,  for  appellants.  Wilson  Broum,  Jr.,  (Isaac  N.  Mills, 
of  counsel,)  for  respondents. 

Baknabd,  p.  J.  Myndert  Fisher,  a  resident  of  Westchester  county,  died 
in  May.  1885,  leaving  a  widow  and  several  children.  He  owned  at  tlie  time 
of  his  death  an  equal  undivided  one-third  in  certain  lands  which  are  described 
in  the  complaint,  and  he  died  intestate.  The  other  two-thirds  were  owned  by 
bis  two  sisters,  Caroline  Fisher  and  Eliza  Fisher,  wlio  both  survive  him,  and 
were  then  very  old, — being  each  about  80  years  of  age.  In  1874,  Eliza  Fisher 
made  her  will,  giving  all  her  property  to  her  brother  Myndert.  After  his 
death,  and  in  July,  1885,  she  executed  a  codicil,  giving  her  property  to  Myn- 
dert's  children.  On  the  11th  of  April,  1888,  Eliza  Fisher  made  a  deed  of  her 
interest  in  the  lands  to  the  children  of  Myndert  Fisher,  her  brother.  The 
plaintiffs,  being  a  portion  of  these  children,  bring  an  action  of  partition,  based 
npon  the  rights  conveyed  by  this  deed  to  them.  Eliza  Fisher  is  still  living, 
but  is  not  a  party  to  the  action.  The  defendant  Catharine  Ferris  sets  up  that 
the  deed  from  Eliza  Fisher  to  Myndert's  children  was  void  for  fraud  and  un- 
due influence  used  in  procuring  it.  She  also  sets  up  further,  as  a  defense  to 
the  action  itself,  that  Eliza  Fisher  conveyed  to  her  certain  of  the  property  in 
December,  1888,  in  trust  for  the  support  of  grantor,  and  after  her  death  one 
portion  of  the  remainder  was  to  go  to  grantee,  one-third  to  heirs  of  Myndert 
Fisher,  and  one-third  to  heirs  of  Frances  Harris,  a  deceased  sister  of  grantor. 
This  deed  is  absolute  on  its  face,  and  the  trusts  were  not  evidenced  by  any 
writing  at  the  execution  of  the  deed.  The  judgment  annuls  the  first  deed, 
and  the  appeal  is  brought  from  this  decree.  The  deed  was  given,  not  as  an 
absolute  deed  as  between  the  parties,  but  solely  that  a  title  might  be  created, 
80  as  to  bring  a  partition  action  with  less  expense.  The  grantor  has  become 
totally  imbecile,  and  the  deed  ought  not  now  to  stand.  The  evidence  as  to 
ber  sanity  is  conflicting  at  the  date  of  the  deed,  and  before  and  after.  She  was 
always  peculiar,  and,  from  her  age  and  infirmity,  liable  to  be  imposed  upon 
by  tliose  in  whom  she  had  confidence.  Her  condition,  and  her  relation  to  the 
person  who  procured  the  deed,  Mr.  Cleveland  Fisher,  were  such  that  the  ut- 
most rigor  of  the  inference  of  undue  influence  is  demanded.  The  proof  in 
support  of  the  deed  fails  to  meet  the  necessity  imposed  by  the  case  in  similar 
transactions.  The  grantor  stripped  herself  of  all  her  property,  and  strong  ev- 
idence is  required  to  show  that  she  fully  understood  it.  It  was  well  enough 
to  make  a  title  to  save  expense,  but  in  such  a  case  she  should  have  been  pro- 
tected by  the  power  to  control  the  proceeds  during  life,  and  by  will  to  operate 
after  her  life  should  end.  This  appeal  does  not  bring  up  the  finding  on  the 
deed  to  Mrs.  Ferris.  Her  deed  was  taken  some  seven  or  eight  months  after 
the  deed  to  the  Fisher  children.  The  disease  of  the  grantor  was  progressive, 
and  there  is  no  proof  to  show  her  to  be  more  capable  in  December,  1888,  than 
she  was  in  April  preceding,  except  the  letters  of  the  grantee;  and  they  are 
subject  to  the  objection  that  they  were  written  at  about  the  time  her  deed  was 
taken.  If  their  finding  in  favor  of  this  deed  is  to  have  any  effect  hereafter, 
when  this  deed  may  be  the  subject  of  contest,  there  should  be  no  obstacle  by 
force  of  this  finding,  which,  however,  was  not  affectuated  in  the  decree.  As  it 
may  be  ill  in  effect,  it  should  be  stricken  out  of  the  roll.  Judgment  affirmed, 
with  coata. 
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Fboplb  «.  Broadway  B.  Co.  of  Brookltv. 
(Supreme  Court,  Oeneral  Term,  Third  Department.    February  4^  1800.) 

1.  HORSB  AKD  StBEBT  KuLBOAS— CHABTEB— CoRBTRnCTIOK  OF  ROAS. 

Laws  N.  Y.  1860,  c.  461,  authorizing  the  Broadway  Railroad  Company  of  Brook- 
lyn to  construct  thi-ee  branches  from  its  main  line  through  certain  streets,  prorides, 
by  section  3,  that  "said  railroad  company  shall  complete  the  tracks  upon  the  said 
several  streets  and  avenues  or  roads  named  in  the  first  section  of  this  act  on  or  be- 
fore the  1st  day  of  October,  1861,  or  as  soon  thereafter  as  the  said  streets  and  ave- 
nues within  said  city  shall  have  been  opened,  graded,  and  paved,  and  upon  any 
plank  road  or  roads,  whenever  the  consent  of  the  plank-road  companies  shall  have 
been  obtained. "  Held,  that  the  company  had,  at  its  option,  the  privilege  to  con- 
struct its  road  through  any  of  the  streets  on  either  route  which  were  open,  graded, 
and  paved  when  the  act  was  passed,  and  continue  the  construction  as  further  parts 
of  the  route  should  be  opened,  graded,  and  paved,  but  it  was  not  its  duty  to  do  so, 
and  it  could  safely  await  the  opening  of  the  entire  route  of  any  branch  before  its 
duty  to  complete  any  part  of  the  branch  would  mature. 

S.  Same— FoBTBiTUBB. 

Failure  to  build  one  branch  within  the  time  limited  will  not  work  a  forfeiture  as  to 
the  other  branches. 

8.  Fbanchise — Grant— CoHSTKUCTioN. 

The  principle  that,  as  between  the  state  and  its  grantee  of  a  franchise,  the  grant 
must  be  construed  most  strongly  against  the  grantee,  ia  not  to  be  invoked  in  sup- 
port of  the  forfeiture  of  a  franchise. 

4.  Quo  Warranto— To  AmroL  Chabtsb. 

▲n  action  in  the  nature  of  a  vuo  ioarranto  to  annul  the  charter  and  franchises  of 
a  railroad  company  is  within  ute  spirit,  if  not  the  letter,  of  Code  Civil  Proo.  TX.  Y. 
{  1T97  et  seq.,  relating  to  "  action  by  the  people  to  annul  a  corporation. " 

Appeal  from  special  term,  Schoharie  county. 

The  action  was  in  the  nature  of  a  quo  warranto,  brought  by  the  attorney 
general,  to  annul  the  charter  of  the  defendants,  or  to  vacate  and  annol  the 
additional  franchises  granted  to  it  by  chapter  461,  Laws  1860,  because  of 
the  non-user  of  said  franchises.  Judgment  of  forfeiture  of  the  franchises 
granted  by  the  act  of  1860  was  awarded,  and  the  defendant  perpetually  in- 
joined  from  their  exercise.    Defendant  appeals  therefrom. 

Argued  before  Learned,  F.  J.,  and  Fish  and  Landon,  JJ. 

George  W.  Wingate,  for  appellant.    Jesse  Johnson,  for  the  People. 

Landon,  J.  The  Broadway  Railroad  Company  of  Brooklyn  was  organized 
in  1858,  under  the  general  railroad  act  of  1850,  and  under  chapter  303,  Laws 
1858,  for  the  purpose  of  constructing  and  operating  a  street  railroad  from  the 
East  river,  at  the  foot  of  Broadway,  easterly  through  that  street  to  the  village 
of  East  New  York,  at  or  near  the  south-easterly  line  of  the  city  of  Brooklyn, 
a  distance  of  four  and  three-fourths  miles.  It  completed  that  line  of  railroad 
in  1859,  and  has  since  maintained  and  operated  it.  Ko  complaint  is  made 
that  it  has  failed  in  its  duty  or  obligations  to  the  public  respecting  the  franchises- 
conferred  by  its  original  charter,  and  the  judgment  under  review  reserves  to 
it  such  franchises  unimpaired.  The  questions  presented  for  review  arise  un- 
der chapter  461  of  the  Laws  of  1860,  entitled  "An  act  to  amend  'An  act 
to  authorize  the  laying  of  a  rail  track  in  Broadway  and  through  certain  other 
streets  in  the  city  of  Brooklyn  and  Kew  Lots,  in  the  county  of  Kings,'  passed 
April  seventeenth,  eigliteen  hundred  and  fifty-eight."  The  object  of  this  act 
was  to  authorize  the  defendant  to  construct  three  branches  from  its  main  line. 
These  branches  have  not  yet  been  completed,  and  the  judgment  appealed  from 
vacates  and  annuls  the  franchises  granted  by  the  act  to  the  defendant. 
Whether  the  judgment  should  be  affirmed  depends  upon  the  question  whether, 
npon  a  proper  construction  of  the  act,  the  defendant  is  in  default  because  of 
non-compliance  with  its  provisions,  or  whether  it  has  a  valid  excuse  for  a  non- 
compliance with  some  of  its  provisions,  and  the  time  tor  compliance  with 
others  has  not  expired. 

It  will  be  convenient  to  insert  the  material  sections  of  the  act,  indicating  by 
numerals  the  three  separate  branches,  and  by  italics  the  streets  which,  at  the 
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time  of  the  passage  of  the  act,  were  not  opened,  graded,  and  paved,  and  hj 
capitals  the  street^  which  yet  remain,  either  wholly  or  in  part,  unopened,  un- 
graded, and  unpaved.  "Section  1.  It  shall  be  lawful  for  the  Broadway  Hail- 
road  Company  of  Brooklyn,  organized  by  virtue  of  the  act  hereby  amended,  (1) 
to  lay  down  a  single  line  of  railroad  track,  commencing  at  their  present  track, 
at  South  Sixth  street,  through  Eighth  street,  to  and  across  Broadway,  to  Ross 
street,  and  double  lines  of  railroad  tracks  through  said  Ross  street  and  Bedford 
avenue  to  Fulton  avenue,  and,  whenever  Nostrand  or  Booebs  avenue  shall 
have  been  legally  opened,  graded,  and  paved,  to  extend  the  line  of  double 
tracks  through  Fulton  and  either  Noatrand  or  Rooebs  avenues,  to  the  vil- 
lage of  Flatbnsh;  (2)  also,  to  lay  a  single  line  of  railroad  track,  commencing 
at  their  present  track,  on  South  Sixth  street,  through  Eleventh  street  to  South 
Fifth  street,  through  South  Fifth  street  to  Montrose  avenue,  through  said 
avenue  to  Morrell  street,  through  Morrell  to  Johnson  street,  through  Johnson 
street  to  intersect  the  track  of  said  company  on  Broadway,  and  a  double  line  of 
tracks  from  Morrell  street,  through  Johnson,  to  its  intersection  with  the  Ct- 
PRESS  Hiixs  Plank-Road,  and  through  and  over  said  plank-road  to  Ctpbess 
avenue,  and,  whenever  Ctfkess  avenue  shall  have  been  legally  opened  and 
graded,  to  extend  a  double  or  single  track  on  said  avenue  to  Cypress  Hills 
Cemetery;  (3)  also,  whenever  White,  Booaet,  or  Thames  streets,  and  Cen- 
TBAX  or  Kniokebbookeb  avenue,  shall  have  been  legally  opened  and  graded, 
the  said  company  are  authorized  to  lay  a  double  or  single  line  of  railroad  track 
through  and  over  the  same  to  the  city  line,  from  the  intersection  of  either 
White  or  Bogabt  street  with  the  Ctpbess  Hills  Flank-Road  and  the  track 
hereinbefore  authorized  to  be  laid  on  said  plank-road,  with  the  privilege  to  lay 
tracks  for  the  necessary  turn-outs,  which  tracks,  when  laid,  shall  be  main- 
tained and  operated  by  said  company  in  conformity  to  the  several  provisions 
of  the  act  hereby  amended  relative  thereto."  "Sec.  3.  Said  railroad  company 
shall  complete  the  tracks  upon  the  said  several  streets  and  avenues  or  roads 
named  in  the  first  section  of  this  act  on  or  before  the  first  day  of  October, 
eighteen  hundred  and  sixty-one,  or  as  soon  thereafter  as  the  said  streets  and 
avenues  within  said  city  shall  have  been  opened,  graded,  and  paved,  and  up- 
on any  plank  road  or  roads,  whenever  the  consent  of  the  plank-road  compa- 
nies shall  have  been  obtained." 

Upon  the  first,  or  Flatbush,  branch,  the  defendant  has  never  attempted  to 
construct  any  railroad.  It  is  about  two  and  one-tenth  miles  long.  Bedford 
avenue  forms  about  one-half  of  this  branch.  The  trial  court  found  that  the 
defendant  might  have  constructed  that  portion  of  this  branch  between  its 
main  line  and  Fulton  street,  and  Bedford  avenue,  by  October  1,  1861,  the 
streets  for  that  distance  being  opened,  graded,  and  paved.  From  Fulton 
street  to  Flatbnsh,  the  streets  were  unopened,  and  that  portion  of  the  branch 
was  still  farming  lands.  By  chapter  905,  Laws  1867,  the  construction  of  any 
railroad  on  Bedford  avenue  was  absolutely  prohibited,  and  the  court  found 
that  thereby  it  became  and  now  is  impossible  for  the  defendant  to  build  the 
line  from  Broadway  to  Flatbush.  Before  the  act  of  1867  took  effect,  Xos- 
trand  avenue  was  unopened,  unpaved,  and  ungraded  for  a  distance  of  half  a 
mile,  and  Rogers  avenue  wholly  unopened.  These  avenues  are  nearly  parallel, 
and  the  defendant  had  the  option  to  take  either  of  them  from  Fulton  street  to 
Flatbush.  Upon  the  second,  or  Cypress  Hills  Cemetery,  branch,  the  defendant 
did,  before  October  1,  1861,  construct  so  much  of  the  road  as  extended  from 
Broadway  np  through  Eleventh,  South  Fifth,  and  Montrose  streets,  to  and 
through  Morrell  street,  and  thence  down  Johnson  to  Broadway;  these  streets 
being,  on  those  portions  occupied  by  the  tracks,  opened,  graded,  and  paved. 
This  formed  a  loop,  or  the  prongs  of  a  fork,  touching  the  main  line  at  differ- 
ent points,  the  handle  of  which  was  to  extend  whenever  the  Cypress  Hill 
Plank-Boad  and  Cypress  avenue  should  be  opened  to  the  Cypress  Hills  Ceme- 
tery.   The  prongs  of  the  fork,  and  their  connection  through  Morrell  street. 
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were  about  a  mile  long.  The  extension  from  Morrell  street  to  the  cemetery 
was  about  three  miles  long,  and  through  farming  lands.  The  court  found 
that  it  was  then  impossible  to  build  the  extension  because  Johnson  avenue, 
then  Cypress  HUI  Plank-Road,  was  not  then  opened,  graded,  or  paved  l)eyond 
Bushwick  avenue,  and  no  part  of  Cypress  avenue  was  opened,  graded,  or 
paved.  The  defendant  operated  the  loop  until  1876,  when  it  took  up  the 
tracks,  and  has  not  since  relaid  them.  The  court  found  that  it  took  up  the 
loop  because  it  did  not  pay  to  operate  it,  and  because  it  saw  no  prospect  of 
the  streets  forming  the  extension  to  the  cemetery  being  opened  so  as  to  permit  it 
to  lay  the  extension.  It  also  found  that  defendant  has  not  since  rebuilt  it  be- 
cause the  streets  forming  the  extension  still  remain  in  great  part  unopened, 
ungraded,  and  unpaved.  Respecting  the  third  branch,  none  of  the  streets 
composing  it  were  opened  when  the  act  of  1860  was  passed.  Some  of  them 
are  yet  wholly  unopened.  Central  avenue  forms  a  g^reater  part  of  it.  This 
avenue  is  now  opened,  graded,  and  paved  in  part.  The  court  found  that  in 
January,  1887,  the  defendant  commenced  In  good  faith  the  construction  of 
its  road  on  Central  avenue.  It  spent,  in  so  doing,  912,400,  and  had  laid  3,367 
feet  of  track  in  that  street,  when  it  was  stopped  by  adverse  litigation,  by 
which  it  has  since  been,  without  laches  upon  its  part,  prevented  continuing 
and  completing  said  route.  The  court  held  and  decided  that  it  was  the  du^ 
of  the  defendant  to  construct  the  railroad  by  October  1,  1861,  upon  each 
branch,  upon  such  of  the  streets  as  were  opened,  graded,  and  paved  when  the 
act  was  passed,  and  upon  the  remaining  streets  as  fast  as  they  should,  respect- 
ively, be  opened,  graded,  and  paved;  that,  because  it  was  in  default  in  these 
several  respects,  it  had  forfeited  all  the  privileges  and  franchises  conferred  by 
the  act  of  1860,  and  judgment  of  forfeiture  was  directed,  also  perpetually  en- 
joining the  defendant  from  the  nse  or  exercise  of  any  of  them. 

The  theory  upon  which  the  judgment  is  founded  is  that,  so  far  as  the  route 
through  the  several  branches  was  upon  streets  which  were  opened,  graded, 
and  paved  when  the  act  of  1860  took  effect,  the  act  was  a  grant  in  prcesenti, 
and  the  duty  was  enjoined  upon  the  defendant  to  complete  such  portions  by 
October  1, 1861;  and  that,  so  far  as  the  route  was  upon  streets  thereafter 
to  be  opened,  graded,  and  paved,  the  act  was  a  grant  infuturo,  and  comple- 
tion was  postpimed,  as  to  each  street,  nntil  it  should  be  opened,  graded,  and 
paved;  and  that  defendant  was  in  default,  as  to  any  street  so  opened,  graded, 
and  paved,  upon  which  the  railroad  was  not  complete  upon  the  completion  of 
the  pavement,  irrespective  of  the  fact  that  it  could  not  complete  the  whole 
IlnOi  It  will  be  seen  that  at  no  time  since  the  act  was  passed  has  any  one  of 
be  three  branches  been  completely  opened,  graded,  and  paved  throughout  its 
entire  length.     We  think  the  judgment  must  be  reversed. 

It  seems  to  us  that  the  act  of  1860  was  the  grant  in  prasentt  to  the  defend- 
ant of  all  the  privileges  and  franchises  mentioned  in  it.  The  defendant  ac- 
cepted it,  and  upon  that  acceptance  became  fully  vested,  in  prcesenti,  of  all  it 
conferred.  Time  was  not  annexed  to  the  vesting  of  the  grant,  nor  was  it  an- 
nexed to  possession  and  enjoyment  of  the  franchise  granted.  Immediate  pos- 
session and  enjoyment  of  the  entire  privileges  and  franchises  were  permitted, 
BO  far  as  the  state  could  confer  them.  But,  as  some  of  the  streets  had  not  yet 
been  legally  opened,  the  state  could  not,  as  against  private  owners  of  the  farm 
lands,  through  which  they  were  delineated  on  the  map,  confer  present  title  to 
them.  But,  had  the  defendant  bought  such  private  lands,  its  franchise  to  lay 
its  railroad  thereon  was  complete.  The  right  to  postpone  the  construction  of 
its  road  until  such  streets  should  be  opened,  graded,  and  paved  was  a  priv- 
ilege granted  to  the  defendant  in  addition  to  its  franchise,  and  not  a  burden 
annexed  to  it, — much  less  a  postponement  of  the  vesting  of  the  franchise  itself. 
The  defendant  was  not  forbidden  to  enter  upon  such  streets.  It  was  privileged 
not  to  enter.  The  important  question  is,  did  this  privilege  extend,  as  to  each 
branch,  the  time  of  its  completion  until  the  streets  of  the  whole  branch  should 
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1)6  opened,  graded,  and  paved?  We  think  it  did. '  The  trial  court  found  that 
<tbe  object  of  the  act  was  to  enable  the  defendant  to  construct  three  branches 
from  its  main  line  to  three  separate  points.  Nothing  is  said  in  the  act  of  1860 
respecting  the  time  in  wlilch  to  begin  the  construction  of  any  one  branch. 
Only  the  time  for  its  completion  Is  specified.  Manifestly,  the  completion  of 
the  branch,  not  of  its  separate  fragments,  is  provided  for.  The  third  section, 
above  quoted,  contains  the  privilege  of  postponement  of  completion.  It  is 
not  there  said  that  one  part  shall  be  completed  earlier  than  another.  It  is  not 
■declared  that  anything  less  than  the  whole  shall  be  completed  before  the  alter- 
native appointment  of  time.  It  is  urged  that  the  Intention  of  the  legislature 
must  be  regarded.  True.  But,  to  do  that,  we  must  go  back  to  the  stand- 
point of  1860.  It  it  probable  that  in  1860  it  was  not  foreseen  that  the  tide  of 
popnlation  would  avoid  for  so  many  years  the  streets  and  avenues  designated 
jw  the  route  of  these  branches.  It  probably  was  expected  that  it  would  move 
thitherward,  and  give  the  impulse  of  self-interest  to  the  speedy  completion  of 
these  branches.  But  it  was  not  known,  and  hence  it  is  probable  the  alterna- 
tive provision  of  time,  dependent  upon  the  opening,  grading,  and  paving  of 
the  streets,  was  inserted  with  the  just  purpose  of  not  insisting  upon  the  com- 
pletion of  these  branches  before  there  should  be  passengers  to  use  them.  It 
is  urged  that  the  construction,  in  1861,  of  the  loop  upon  the  paved  streets  of 
the  second  branch,  was  a  practical  admission  by  the  defendant  of  its  duty  to 
-complete  that  portion  that  year.  The  defendant  had  the  privilege  to  build 
the  loop  that  year,  and  doubtless  did  so  in  the  expectation  that  it  could  speedily 
•oonstrnct  the  remainder.  It  made  a  mistake  as  to  the  future,  but  it  lost  no 
privilege  by  its  error  in  hopefulness  or  prophecy.  If  each  branch  is  to  be 
separated  into  fragments,  and  each  fragment  be  separately  considered,  then  it 
■ought  to  follow  that  the  franchise  is  forfeited  by  non-user  only  of  such  frag- 
ments of  the  route  as  have  been  opened,  graded,  and  paved,  and  remains  in 
full  vigor  as  to  such  other  fragments  as  yet  remain  to  be  opened,  graded,  and 
paved.  It  seems  like  an  absurdity  to  suggest  that,  for  the  purposes  of  con- 
demnation, all  of  the  branches,  or  all  of  any  one  branch,  is  to  be  considered 
«8  an  indivisible  entirety,  the  default  in  the  least  portion  of  which  is  the  for- 
feiture of  all,  and  yet  to  hold  that  the  completion  of  the  entirety  within  the 
time  allowed  for  such  completion  is  not  a  timely  completion  of  the  parts  com- 
posing the  entirety.  As  the  act  of  1860  provides  that  "it  shall  be  lawful"  for 
the  defendant  to  lay  the  tracks,  and  also  extends  the  time  for  completion  un- 
til the  streets  are  opened,  graded,  and  paved,  it  seems  to  be  a  natural  con- 
struction that  "it  shall  be  lawful"  until  the  time  shall  have  expired.  For 
aught  that  appears  in  the  act  or  the  case,  the  parts  of  any  branch  are  value- 
less except  as  parts  of  a  completed  whole.  It  is  urged  that,  because  it  ap- 
pears from  the  act  that  some  streets  forming  portions  of  the  first  and  second 
branches  were  ready  for  enjoyment,  and  the  date  of  October  1,  1861,  is  first 
assigned  to  "complete  the  tracks  upon  the  said  several  streets  and  avenues  or 
roads  named  in  the  first  section  of  this  act,"  that  such  date  must  be  construed 
as  referring  to  the  railroad  upon  the  streets  already  opened,  graded,  and 
paved,  and  that  the  alternative  future  date  has  reference  only  to  the  streets 
not  then  opened,  graded,  and  paved.  But  It  is  seen  that  all  the  streets,  ave- 
nues, and  roads  are  grouped  together.  It  would  have  been  simple  and  easy 
to  have  distinguished  between  them,  if  any  distinction  was  intended.  A  con- 
struction which  should  require  the  defendant  to  build  parts  of  any  branch — 
valueless  as  parts— 30  years  before  the  valuable  whole  could  prudently  be 
completed,  would  be  harsh  in  the  extreme. 

The  construction  insisted  upon  by  the  people  is  narrow;  but  this  narrow- 
ness is  defended  upon  the  ground  that,  as  between  the  state  and  its  grantee 
of  a  franchise,  the  grant  must  be  construed  most  strongly  against  the  gran- 
tee. That  principle  is  applicable  when  Invoked  against  a  corporation  which 
claims  that  it  is  protected  or  exempted  by  its  charter  from  liabilities  and  du- 
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ties  common  to  others,  or  claims  privileges  oppressive  to  the  public.  But  it 
is  not  to  be  invoked  in  support  of  the  foi-feiture  of  a  franchise.  Such  a  for- 
feiture is  In  the  nature  of  a  penalty  for  wrong-doing.  The  judgment  of  for- 
feiture is  self-executing,  and  instantly  annihilates  or  confiscates  the  defend- 
ant's estate,  or  so  much  of  it  as  is  forfeited.  The  law  may  justly  hold  that 
whoever  asserts  a  franchise  to  commit  a  nuisance,  or  avoid  taxation,  or  to  be- 
exempt  from  competition,  or  from  common  liability,  or  the  performance  of 
common  obligations,  must  put  his  finger  upon  the  express  grant  of  privileges 
so  odious  and  onerous  to  others.  But  it  does  this  at  the  instance  of  those  who 
assert  rights  in  hostility  to  such  claims,  and  then  strictly  construes  the  char- 
ter which  is  the  pretended  warrant  for  them.  Charles  River  Bridge  v.  War- 
ren  Bridge.  11  Pet.  496;  Fertilizing  Co.  v.  Hyde  Park,97  U.  S.  659;  Plank- 
Road  Co.  V.  Douglass,  9  N.  Y.  444.  But,  when  the  state  has  fairly  and  ex- 
pressly granted  a  franchise,  the  courts  do  not,  in  actions  to  declare  it  forfeited, 
resort  to  narrow  or  forced  constructions  in  order  to  condemn  the  grantee,  and 
establish  the  forfeiture.  On  the  contrary,  they  exercise  great  caution,  and 
seldom  adjadge  a  forfeiture  unless  there  is  a  manifest  and  substantial  viola- 
tion of  the  grant.  High,  £xtr.  Rem.  §  649;  Thompson  v.  People,  23  Wend. 
587,  586:  People  v.  Bridge  Co.,  47  N.  Y.  686. 

The  termin  us  of  every  branch  is  still  inaccessible.  The  defendant's  privilege 
is  to  proceed  from  the  beginning  to  the  end  of  each  branch;  and  it  would  seem 
that,  if  it  shall  arrive  at  any  terminus  witliin  the  time  appointed  in  the  acta 
conferring  the  privilege,  it  will  be  there  when  due.  We  think  the  proper  con- 
struction of  the  act  of  1860  is  that  the  defendant  had  at  its  option  the  privi- 
lege to  construct  its  railroad  over  any  of  the  streets  on  either  route  which 
were  open,  graded,  and  paved  when  the  act  was  passed,  and  to  continue  the 
construction  as  further  parts  of  the  route  should  be  opened,  graded,  and  paved, 
but  that  it  was  not  its  duty  to-do  so,  and  that  it  could  safely  await  the  open- 
ing of  the  entire  route  of  any  branch  before  its  duty  to  complete  any  part  of 
that  branch  would  mature.  The  foregoing  views  apply  to  each  branch,  and 
require  a  reversal  of  the  judgment.  But  it  is  to  be  observed,  respecting  the 
first,  or  Flatbush,  branch,  that,  by  the  act  of  1867,  forbidding  the  construc- 
tion of  any  railroad  upon  the  Bedford -Avenue  portion  of  it,  if  any  cause  of 
forfeiture  then  existed,  the  legislature  took  its  own  measure  of  satifaction 
therefor.  The  legislative  recall  of  the  substantial  part  of  the  Flatbush  fran- 
chise either  revoked  the  whole,  or  confirmed  the  little  that  was  left,  and  in 
either  case  removed  all  grounds  for  judicial  forfeiture  for  past  defaults.  Tb» 
finding  that,  since  the  passage  of  the  act  of  1867,  it  has  been  legally  impossi- 
ble to  construct  this  branch,  precludes  the  liability  of  incurring  a  forfeiture 
for  non-construction,  since  no  l^al  duty  can  exist  to  perform  what  is  legally 
impossible. 

The  failure  as  to  any  one  branch  cannot  be  a  cause  of  forfeiture  as  to  other 
distinct  branches.  The  first,  or  Flatbush,  branch  is  practically  removed  from 
the  case  by  the  act  of  the  legislature.  The  second  branch,  in  considerable  part, 
still  lies  upon  unopened  or  unpaved  streets.  The  third  branch  is  in  a  similar 
condition;  and  the  defendant,  in  1887,  in  advance  of  any  immediate  prospect 
of  opening  of  all  its  parts,  lawfully  commenced  to  lay  its  tracks  upon  it,  and 
continued  to  do  so  until  stopped  by  injunctions  procured  at  the  instance  of  rival 
parties.  The  time  for  completion  not  having  been  reached,  the  defendant's 
franchises  continue. 

The  defendant  objects  that  the  court  has  not  jurisdiction  to  vacate  some  of 
the  franchises  granted  to  a  corporation,  but  must  vacate  and  annul  the  entire 
charter,  or  nothing.  We  have  preferred  to  consider  this  case  upon  the  merits. 
We  assume  jurisdiction  in  the  court  to  render  the  judgment  appealed  from, 
provided  its  construction  of  the  act  of  1860  is  vaUd.  If  a  corporation  had 
been  organized  to  exercise  the  franchises  granted  by  the  act  of  1860  to  the  de- 
fendant, and  had  been  for  28  years  in  default  in  their  use,  without  valid  ex- 
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cnae.  Jndgment,  In  ■  proper  action,  vacating  both  charter  and  franchises, 
woald  be  within  the  Jurisdiction  of  the  court.  The  fact  that  the  act  of  1860 
conferred  additional  franchises  upon  an  existing  corporation,  enjoying  other 
franchises,  cannot  give  any  better  title  to  abuse  or  disuse  the  additional  fran- 
chisee than  if  granted  to  a  corporation  created  solely  to  enjoy  them. 

It  may  be  that  this  case  does  not  fall  within  the  letter  of  section  1797,  and 
the  other  sections  of  the  Code  of  Civil  Procedure  relating  to  an  "action  by 
the  people  to  annul  a  corporation."  Bnt  we  tblnlc  the  case  is  within  the 
spirit  of  those  sections  and  of  the  common  law,  which  they  were  intended  to 
embody. 

We  have  not  thoagbt  it  necessary  to  consider  whether  the  several  acts  cited 
by  the  defendant,  granting  extensions  of  time  to  railroad  oorporHtions  to  com- 
plete their  roads,  and  chapter  788,  Laws  1873,  granting  it  additional  privi- 
leges, constitute  defenses  against  forfeiture.  If  they  do,  the  defendant  holds 
its  franchises  by  a  title  additional  to  the  one  we  consider  to  l>e  valid.  The 
judgment  is  reversed,  with  costs;  and,  since  there  Is  no  dispute  as  to  the  facts, 
judgment  is  directed  in  favor  of  the  defendant,  dismissing  the  complaint,  with 
costs.    All  concar. 


Davis  «.  Gallaoher  et  at. 
{Supreme  Court,  Oeneral  Term,  Fourth  Devortment.    ITebmary  11, 18S0.) 

1.  EXKODTORS  ABD  ASMndSTBATOBS— PSOOF  OV  CLAim. 

In  an  action  for  servioes  rendered  and  for  gooda  furnished  to  defendant's  intes- 
tate, the  fact  that  plaintiff  was  the  step-son  of  decedent,  and  a  member  of  his  fam- 
ily, does  not  require  him  to  prove  an  express  contract  by  decedent  to  pay,  bnt  it  is 
saJBclent  if  he  proves  facta  and  dronmstanoes  showing  that  decedent  expected  to 
pay,  and  plaintift  to  receive,  the  value  of  such  services  and  goods. 

2.  Sufs. 

Evidence  that  decedent  was  paid  for  the  education  and  maintenance  of  plaintiff 
during  plalnttirs  minority;  that  plaintitt  worlced  for  him  during  such  Ume,  and 
until  he  was  abont  28  years  old,  when  they  had  a  settlement;  and  that  decedent 
had  stated  after  the  settlement  that  he  owed  plaintiff  tor  his  work  and  for  matters 
existing  between  them,— shows  that  both  parties  intended  that  plaintift  should 
be  paidi^for  his  services  and  property. 

t,  SaMB— BVIDBNCB. 

The  fact  that  plaintiff  gave  decedent  a  note  for  money  received  of  the  decedent 

does  not  disprove  an  agreement  between  them  that  pMntiff  was  to  be  paid  for  his 

services  and  property,  where  deoedent  stated  tliat  he  did  not  want  a  Qote,  and 

plaintiff  insisted  on  giving  it  because  it  would  be  useful  when  they  came  to  settle. 

4.  Samb — Statbmbkts  or  Administbatobb. 

Statements  by  the  administrators,  made  at  the  time  they  were  engaged  in  try- 
ing to  settle  plaintlfl*s  claim,  are  competent  evidence  in  behaU  of  plaintiff. 

Bk  WrTXBSS— TbAMSAOTIONB  WrrH  DbOBDBRT— BXAJdllATIOK  ov  Adiokibtbatob. 

Testimony  of  plaintiff's  mother,  the  widow  and  administratrix  of  decedent,  as  to 
oonversaUons  between  herself  and  decedent,  was  not  prohibited  by  Code  Civil 
iSroo.  N.  T.  1 8^,  rendering  a  party  to  an  action  against  an  administrator  Incom- 
petent to  testify  as  to  a  personal  transaction  had  with  intestate,  unless  the  admin- 
istrator testifles  in  his  own  behalf ;  she  being  only  a  nominal  party  to  the  action,  and 
her  testimony  being  against  her  Interest. 

&  Samb. 

Where  a  transaction  between  plaintiff  and  decedent  was  shown  by  defendant's  ex- 
amination of  plaintiff,  it  is  competent  for  plaintiff  to  testify  In  his  own  behalf  in 
relation  thereto. 

7.  Costs— Aixowamcs—Refobt  or  Rbtbrbs. 

An  order  oonflrmlng  the  report  of  the  referee,  and  awarding  ocets,  will  not  be  dis- 
turbed on  appeal  from  the  judgment,  where  the  order  shows  that  it  was  based  on 
affidavits,  none  of  wbich  are  set  out  in  the  appeal  book. 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  Dan  H.  Davis  against  John  W.Gallagher  and  Kate  M.  Price,  as 
administrators,  etc.,  of  James  L.  Price,  deceased.  Judgment  was  entered  for 
plaintiff,  and  defendants  appeal. 

Argued  before  Hardin,  P.  J.,  and  Martin  andMERWiN,  JJ. 
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/.  W.  SJiea,  for  appellants.    C.  O.  Brovm,  for  respondent. 

Martin,  J.  One  of  the  questions  presented  on  this  appeal  is  whether  the 
evidence  was  sufficient  to  sustain  the  Judgment  awarded.  The  pUintiff  re- 
covered for  services  performed  by  himself  and  wife  for,  and  for  bay,  use  of 
horse,  and  pasturage  furnished  to,  the  defendant's  intestate.  That  the  serv- 
ices  were  rendered  and  the  property  furnished,  and  were  of  the  value  found, 
was  abundantly  established  by  the  evidence.  The  appellant,  however,  con- 
tends that,  as  the  plaintiff  was  the  step-son  of  the  detendant's  intestate,  and 
a  member  of  his  family  at  the  time,  he  was  not  entitled  to  recover,  as  there 
was  no  evidence  of  an  express  promise  by  the  decedent  to  pay  therefor.  We 
do  not  think  it  was  necessary  to  entitle  the  plaintiff  to  recover  that  he  should 
prove  an  express  and  definite  contract,  but  that,  in  the  absence  of  such  an 
agreement,  it  was  incumbent  npon  him  to  prove  such  facts  and  circumstances 
as  would  show  an  understanding  or  expectation  on  the  part  of  the  decedent 
to  pay,  and  of  the  plaintiff  to  receive,  the  value  of  such  services  and  prop- 
erty. The  authorities  are  to  that  effect  Wilcox  v.  Wilcox,  48  Barb.  829; 
Conger  v.  Van  Aemum,  48  Barb.  602,  607;  Dye  v.  Kerr,  15  Barb.  445:  Will- 
tarns  V.  Hutchinson,  8  N.  Y.  312,  317;  Lynn  v.  Smith,  85  Hun,  276;  Kobin- 
eon  V.  Raynor,  28  N.  Y.  496;  Markey  v.  Brewster,  10  Hun,  16,  affirmed  70 
K.  Y.  607;  Shakespeare  r.  Markham,  10  Hun,  822;  ereen  v.  Roberts,  47 
Barb.  521. 

The  evidence  tended  to  show  that  the  defendant's  testator  was  paid  for  the 
support,  education,  and  maintenance  of  the  plaintiff  during  his  minority  by 
the  use  or  interest  on  certain  moneys  belonging  to  him;  that  plaintiff  worked 
for  decedent  during  such  time,  and  until  he  was  about  23  years  of  age,  when 
a  settlement  between  them  was  had,  and  the  decedent  conveyed  to  the  plain- 
tiff certain  land  for  the  consideration,  as  stated  in  the  deed,  of  S1,000,  in  pay- 
ment of  the  money  had  by  the  decedent  which  belonged  to  and  was  due  the 
plaintiff,  and  amounted  to  about  $470,  and  for  his  services  up  to  that  time; 
that  in  1882,  and  subsequent  to  that  time,  the  decedent  at  various  times  made 
statements  which  were  to  the  effect  that  he  was  indebted  to  the  plaintiff  for 
his  work,  and  upon  matters  existing  between  them,  and  tended  to  show  that 
it  was  intended  by  botli  parties  that  he  should  be  paid  therefor.  Without  at- 
tempting to  state  the  evidence  in  further  detail,  we  think  it  was  sufficient  to 
justify  the  referee  in  concluding  that  there  was  an  understanding  or  expecta- 
tion by  both  parties  that  the  plaintiff  should  be  paid  the  value  of  the  services 
rendered  and  property  furnished,  and  therefore  that  his  finding  that  there  was 
an  implied  promise  to  pay  therefor  should  be  upheld. 

In  1889  the  plaintiff  gave  the  decedent  a  note  for  S160  for  money  received  by 
plaintiff  of  the  decedent.  This  note  was  held  by  the  defendants'  intestate  until 
1881,  when  it  was  destroyed.  When  the  note  was  given,  the  decedent  said 
he  did  not  want  it;  but  plaintiff  stated  that  he  wanted  him  to  have  it,  as  it 
might  be  of  use  when  they  came  to  settle.  The  appellant  insists  that  the  giv- 
ing of  this  note  was  prima  facie  evidence  of  a  settlement  of  all  claims  and 
demands  between  the  parties  up  to  that  time,  and  was  controlling  evidence 
that  there  was  no  agreement  between  them  that  plaintiff  was  to  have  pay  for 
his  services.  The  giving  of  a  promissory  note  is  prima  facie  evidence  of  an 
accounting  and  settlement  of  all  demands  between  the  parties,  and  that  the 
maker  was  indebted  to  the  payee  upon  such  settlement  to  the  amount  of  the 
note.  This  presumption  is,  however,  only  prima  facte,  axiA  is  hable  to  be  ex- 
plained or  repelled  by  proof  of  the  consideration  of  the  note,  and  of  the  occa- 
sion for  and  circumstances  attending  the  giving  of  the  same.  Lake  v.  Tysen, 
6  N.  Y.  461;  Butcher  v.  PorUr.  63  Barb.  20;  Sherman  v.  Mclntyre,  7  Hun, 
593.  We  think  the  appellant's  claim  that  the  giving  of  such  note  was  control- 
ling evidence  that  there  was  no  agreement  or  understanding  that  plaintiff 
should  be  paid  for  his  services  cannot  be  sustained.    The  evidence  that  the 
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note  was  given  for  money  bad  by  tbe  plaintiff  of  the  decedent;  that  the  de- 
cedent stated  that  he  did  not  want  a  note,  but  plaintiff  insisted  upon  giving 
it,  because  it  would  be  useful  when  they  came  to  settle, — we  think  completely 
repelled  the  presumption  of  settlement,  or  that  the  plaintiff  was  indebted  to 
the  decedent  to  the  amount  of  the  note. 

It  is  claimed  that  the  referee  erred  in  permitting  Mrs.  Price,  the  plaintiff's 
mother  and  the  widow  of  the  decedent,  to  testify  to  conversations  between 
herself  and  the  defendant's  intestate,  on  the  ground  that  such  evidence  was 
prohibited  by  the  provisions  of  section  829  of  the  Code  of  Civil  Procedure. 
We  do  not  think  the  exception  to  this  evidence  well  taken.  This  ruling  is, 
we  think,  sustained  by  the  doctrine  of  the  case  of  Carpenter  v.  Soitle,  88  X. 
Y.  251.  Although  Mrs.  Price  was  a  nominal  party  to  the  action,  still  she 
was  not  called  to  testify  in  her  own  behalf  or  interest.  Her  testimony  whs 
against  her  interest.  "The  fact  that  the  witness  Is  a  party  on  the  record  is 
no  longer  controlling."     Whitehead  v.  Smith,  81  N.  Y.  152. 

It  is  also  claimed  that  the  provisions  of  section  829  were  violated  by  permit- 
ting tbe  plaintiff  to  testify  to  the  arrangement  made  by  him  with  the  decedent 
about  certain  logs.  Tbe  appellant  made  the  plaintiff  his  witness,  and  proved 
by  him  that  he  had  bad  logs  of  the  decedent,  and  that  he  used  a  horse  belong- 
ing to  the  decedent  in  drawing  them  to  the  mill.  After  this  evidence  was 
given,  in  explanation  thereof  and  for  the  purpose  of  giving  the  whole  trans- 
action relating  to  the  subject,  the  plaintiff  was  asked  to  state  under  what  ar- 
rangement with  Mr.  Price  he  drew  such  logs.  This  evidence  was  admitted 
nnder  tbe  defendant's  objection  and  exception.  The  defendant  proved  by  the 
plaintiff  that  he  had  had  logs  of  the  decedent  for  the  purpose  of  charging  him 
with  their  value.  A  transaction  between  the  plaintiff  and  the  decedent  was 
thus  shown  by  the  defendant's  examination.  When  this  was  done,  the  whole 
transaction  was  open,  and  the  plaintiff  was  entitled  to  testify  in  his  own  be- 
half in  relation  thereto.  Section  829  was  not  intended  to  abrogate  the  rule«f 
evidence  that  where  a  party  calls  a  witness,  and  examines  him  as  to  a  particu- 
lar part  of  a  transaction  or  communication,  the  other  party  may  call  out  the 
whole  of  the  transaction  or  communication  bearing  upon  or  tending  to  qualify 
the  particular  part  to  which  the  examination  of  the  other  was  directed.  Mer- 
ritt  V.  Campbell.  79  N.  Y.  625;  Nay  v.  Curlej/,  118  N.  Y.  575,  21  N.  E. 
Bep.  698.  We  think  this  evidence  was  admissible,  and  properly  received  by 
the  referee. 

On  the  trial  the  referee  permitted  the  plaintiff  to  prove  what  was  said  and 
done  by  tbe  plaintiff  and  defendants  when  all  were  present  and  endeavoring 
to  settle  plaintiff's  claim,  with  the  aid  of  two  neighbors  who  were  chosen  by 
the  parties  to  assist  them  in  adjusting  the  matters  in  difference  between  them'. 
This  evidence  was  admit'.ed,  under  the  defendant's  exception.  The  sole  pur- 
pose of  the  evidence  was  to  show  tbe  admissions  of  the  defendants.  When 
tbe  plaintiff,  the  administratrix,  and  administrator  were  all  present,  the  de- 
fendants were  expressly  requested  to  state  their  objections  or  dissent  to  any 
claim  or  matter  that  should  be  made  or  stated  by  the  plaintiff.  Tbe  admis- 
sions of  an  administrator  are  competent,  if  made  while  engaged  in  the  per- 
formance of  some  act  relating  to  the  estate.  The  act  should  be  such  as  called 
for  and  made  the  declaration  pertinent,  and  the  declaration  should  accompany 
such  act  so  as  to  constitute  a  part  of  the  res  gesta.  Church  v.  Howard,  79  N. 
Y.  419.  In  Whiton  v.  Snyder,  88  N.  Y.  299, 307,  where  an  administrator  in 
a  proceeding  before  a  surrogate  testified  that  he  had  certain  personal  property 
in  bis  possession,  and  his  testimony  was  afterwards  offered  in  evidence  in  an 
action  to  recover  such  property,  it  was  held  that  it  was  admissible;  that,  as  he 
was  resisting  a  claim  to  take  away  the  property  of  the  estate  represented  by 
him,  his  admissions  were  competent,  and  a  part  of  the  res  gestce.  The  prin- 
ciple of  the  cases  cited  would  seem  to  justify  the  ruling  complained  of.  Here 
the  aduiinistiatur  and  administratiix  were  engaged  in  trying  to  adjust  and 
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settle  a  claim  made  by  the  plaintiff  against  the  estate,  which  was  an  act  relat- 
ing to  the  estate  represented  by  them,  and  the  admissions  were  pertinent  to  and 
a  part  of  such  act.  We  think,  under  the  doctrine  of  the  cases  cited,  it  should 
be  held  that  the  evidence  of  what  occurred  at  that  time  was  admissible. 

The  appellant  in  bis  brief  states  that  no  costs  should  have  been  allowed  by 
the  order  of  confirmation  granted  herein.  The  order  shows  that  it  was  baaed 
on  afiSdavits,  none  of  which  are  set  out  in  the  appeal  book.  Under  these  cir- 
cumstances, it  is  clearly  our  duty  to  affirm  the  order.  We  have  examined  the 
other  exceptions  in  the  case,  but  have  found  none  disclosing  error,  or  that  re- 
quire special  consideration.  We  think  the  evidence  was  suflScient  to  sustain 
the  findings  of  the  referee,  and  that  no  errors  were  committed  in  the  rejection 
or  admission  of  evidence  which  would  justify  a  reversal  of  tbe  judgment. 
Judgment  and  order  affiimed,  with  costs.    All  concur. 


BOTLB  V.  YOUUANS. 

Uiupreme  Court,  General  Term,  FourOi,  Department.    February  U,  1880.) 

Sbt-Ofv  xns  Countkb-Claih— Debts  Absuxbd. 

A  vendee  who  assumes  a  mortgage  on  the  premises  Is  not  entitled,  when  sued  on 
his  covenant,  to  counter-claim  for  debts  due  him  by  the  mortgagor. 

Appeal  from  special  term,  Delaware  county. 

Action  by  James  Boyle  against  William  Yoamans.    Judgment  for  plalntiiT. 
Defendant  appeals. 
Argued  before  Haudim,  P.  J.,  and  Martik  and  Mbrwin,  JJ. 
William  Toumant,  for  appellant.    Calvtn  H.  Bell,  for  respondent. 

Martik,  J.  Tbe  defendant  whs  the  purchaser  of  the  premises  descril>ed 
in  the  complaint.  As  a  part  of  the  consideration  for  such  purchase,  he  agreed 
"to  pay  and  satisfy  a  mortgage  now  held  by  the  heirs  of  James  Stoddart,  on 
which  there  is  now  due  about  seventeen  hundred  dollars."  The  court  found 
that  the  mortgage  referred  to  was  held  and  owned  by  the  executor  of  James 
Stoddart.  The  executor  duly  assigned  and  transferred  the  mortgage  and  bond 
accompanying  the  same  to  tbe  plaintiff.  This  action  was  based  on  the  foregoing 
covenant  of  the  defendant  to  pay  such  mortgage.  The  defendant  sought  to 
offset  or  counter-claim  certain  debts  which  the  mortgugor,  John  Stoddart,  owed 
the  defendant,  and  also  to  reduce  tbe  amount  due  on  such  bond  and  mortgage 
by  reason  of  an  assignment  by  John  Stoddart  of  his  interest  in  said  bond  and 
mortgage  to  defendant.  John  Stoddart  was  a  legatee  under  the  will  of  James 
Stoddart,  deceased,  and  entitled  to  one-ninth  of  bis  residuary  estate.  The  de- 
fendant's counter-claims  were  disallowed,  as  was  his  claim  to  reduce  tbe 
amount  due  on  such  bond  and  mortgage  by  reason  of  the  assignment  by  John 
Stoddart.  There  whs  no  error  in  this.  Tbe  bond  and  mortgage  were  never 
owned  by  John  Stoddart.  He  was  the  mortgagor.  He  had  no  interest  in 
such  bond  and  mortgage.  They  belonged  to  tlie  executor  of  the  estate  of 
James  Stoddart,  deceased.  Therefore,  the  debts  due  the  defendant  from  John 
Stoddart  could  not  be  offset  or  counter-claimed,  either  against  tbe  bond  and 
mortgage,  or  against  the  defendant's  covenant  to  pay  such  debt.  If  the  de- 
fendant's claims  had  been  against  the  mortgagee,  or  owner  of  the  mortgage, 
and  had  existed  when  the  assignment  to  the  plaintiff  was  made,  they  might 
have  constituted  a  counter-claim  in  this  action,  as  the  plaintiff's  title  to  the 
covenant  of  defendant  was  a  derivative  one.  But  such  was  not  this  case. 
As  John  Stoddart  had  no  title  to  such  liond  and  mortgage,  he  could  convey 
none  by  bis  assignment.  The  assignment  by  the  executor  to  the  plaintiff  car- 
ried with  it  the  additional  security  of  the  defendant's  covenant  to  pay.  and 
the  plaintiff  could  therefore  maintain  an  action  thereon.  Barlow  v.  Myere, 
64  N.  Y.  41,  44.    We  think  the  case  was  properly  decided,  and  that  the  judg- 
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ment  should  be  affirmed  for  the  reasons  which  are  ao  ably  and  fully  stated  in 
the  opinion  of  Pabkbb,  J.,  delivered  at  special  term.  Judgment  affirmed, 
with  costs.    All  concur. 


Labkik  v.  Tabeb. 

(Si^nwiM  Court,  Oeneral  Term,  Fourth  Department.    Febmary  11, 1890.) 

Apfbai.— Rmthw— Wkioht  or  Btiobho. 

Findings  of  fact  by  a  refsrae  will  be  npbeld  on  appeal,  where  they  are  fairly  sua. 
tained  by  the  evidence. 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  Thomas  J.  Larkin  against  William  G.  Taber.    Defendant  ap> 
peals  from  a  judgment  for  plaintiff  entered  on  the  report  of  a  referee. 
Argued  before  Habdin,  P.  J.,  and  Mabtin  and  Mebwin,  JJ. 
J.  A.  BUton,  for  appellant    Frank  M.  Leary,  for  respondent. 

Mabtin,  J.  This  action  was  to  dissolve  a  copartnership  alleged  to  have 
existed  between  the  parties,  and  for  an  accounting  iu  relation  to  the  copart- 
nership business  of  the  firm.  The  plaintiff  also  asked  for  the  appointment  of 
a  receiver  to  take  possession  of  the  property  and  interests  of  such  Arm,  to  sell 
the  same,  pay  the  debts,  and  divide  the  remainder  between  the  parties  accord- 
ing to  their  interests  therein.  The  appellant  now  claims,  as  he  did  upon  the 
trial,  that  the  copartnership  between  the  parties  was  dissolved  before  the  com- 
mencement of  this  action;  that  he  had  purchased  all  the  plaintiff's  interest  in 
the  assets,  and  assumed  all  the  debts  and  liabilities  of  said  tirm,  and  therefore 
that  this  action  could  not  be  maintained.  This  was  denied  by  the  plaintiff, 
and  presented  substantially  the  only  issue  between  the  parties.  An  exami- 
nation of  the  appeal-book  discloses  that  the  evidence  upon  that  question  was 
conflicting.  The  referee  found  for  the  plaintiff.  We  think  the  findings  of 
the  referee  upon  that  question  were  fairly  sustained  by  the  evidence,  and 
should  be  upheld.  We  have  found  no  exception  in  the  case  which  would  jus- 
tify a  reversal  of  the  judgment  If,  therefore,  we  assume  that  the  practice  of 
the  appellant  has  been  regular,  and  the  questions  which  be  seeks  to  review  are 
properly  t>ef  ore  this  court,  still  it  follows  that  the  Judgment  should  be  affirmed. 
Judgment  affirmed,  with  costs.    All  concur. 


Abnot  et  <U.  «.  Wbiobt. 
(Supreme  Court,  General  Term,  JPourtft  Department.    Febmary  11, 1890.) 

BxaOUnOX — 8nrPI.EHBKTAKT  FBOOCZDIlfGS — AlTIDXVIT. 

An  affidavit  that  the  debtor  is  a  resident  of,  "or"  has  an  otBoe  for  the  regular 
transaction  of  business  in  person  in,  the  county  to  which  the  execution  was  issued, 
is  in  tbealteroatiTe,  and  alleges  neither  the  one  nor  the  other  fact  necessary  to  ob- 
tain an  order  for  examination  in  supplementsrr  proceedings. 

Appeal  from  special  term,  Chemung  county. 

In  an  action  by  Matthias  H.  Arnot  and  others  against  Samuel  P.  Wright, 
after  judgment  for  plaintiff,  and  the  issue  of  an  execution,  an  order  was  ob- 
tained for  the  examination  of  defendant.  From  the  order  denying  his  motion 
to  set  aside  the  order  for  his  examination,  defendant  appeals. 

Argued  before  Habdin,  P.  J.,  and  Mabtin  and  Merwin,  JJ. 

James  Bacon,  for  appellant.    Frederick  Collin,  for  respondent. 

Mabtin,  J.  The  only  question  we  need  consider  on  this  appeal  is  the  suffi- 
ciency of  the  affidavit  upon  which  the  order  to  examine  the  judgment  debtor 
was  granted.  The  Code  of  Civil  Procedure  provides  that,  after  the  return 
unsatisfied  of  an  execution  against  property.  Issued  either  to  the  sheriff  of  the 
county  where  (1)  the  judgment  debtor  has  a  place  for  the  regular  transaction 
of  business  in  person,  or  (2)  where  he  resides,  if  a  resident  of  the  state,  or. 
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(3)  if  not  a  resident,  the  county  where  the  judgment  roll  is  flied.  upon  proof 
of  the  facts  by  affidavit,  the  judgment  creditor  is  entitled  to  an  order  requiring- 
the  debtor  to  be  examined.  (Dode  Civil  Proc.  §§  2435,  2458.  The  affidavit  in, 
this  case  was  to  the  effect  that  an  execution  against  the  property  of  the  judg- 
ment debtor  was  issued  out  of  a  court  of  record,  "and  delivereil  to  the  sheriff 
of  Chemung  county,  where  the  said  judgment  debtor  then  resided,  and  yet 
resides,  or  has  at  the  time  of  tbecommencementof  these  proceedings  an  office- 
f or  the  regular  transaction  of  business  in  person."  The  claimed  defect  ia 
this  affidavit  is  that  it  neither  shows  that  the  execution  was  issued  to  the- 
sheriff  of  a  county  where  the  debtor  had  a  place  for  the  regular  transaction  of 
business  in  person,  nor  that  it  was  issued  to  the  sheriff  of  the  county  where 
the  debtor  resided.  The  statement  in  the  affidavit  was  in  the  alternative,  and 
hence  alleged  neither  one  fact  nor  theother.  Such  an  allegation  in  an  indict- 
ment would  be  bad  for  uncertainty.  1  Archb.  Crim.  Pr.  &P1.283.  It  would 
also  be  insufficient  in  a  pleading  in  a  civil  action,  for  the  same  reason,  tloak. 
Van  Sant.  PI.  271.  The  Code  of  1848,  §  249.  provided  that,  "upon  an  aiB- 
davit  that  any  person  has  property  of  the  judgment  debtor,  or  is  indebted  to- 
him,  the  judge  may,  by  an  order,  require  such  person  to  appear  at  a  specified 
time  and  place,  and  be  examined  concerning  the  same."  In  Lee  v.  Heir- 
berger,  1  Code  K.  38,  an  application  was  made  under  this  section  to  examine 
a  third  person  upon  an  affidavit  that  the  person  sought  to  be  examined  "has- 
property  of  the  judgment  debtor,  or  is  indebted  to  him;"  and  the  court  held 
that  the  application  could  not  be  granted;  that  the  affidavit  was  not  sufficient;. 
that  it  should  have  l)een  positive,  either  that  the  person  had  property  of  the 
Judgment  debtor,  or  that  he  was  indebted  to  the  judgment  debtor,  or  that  he- 
had  property  and  was  indebted  to  the  judgment  debtor,  but  that  it  could  not 
be  put  in  the  alternative.  In  Collins  v.  Seebe,  7  N.  Y.  Supp.  442,  substan- 
tially the  same  question  arose;  and  the  general  term  of  the  first  department 
held  that  an  affidavit  that  a  third  person  "has  property  of  the  judgment  debtor 
exceeding  ten  dollars  in  value,  or  is  indebted  to  the  judgment  debtor  in  a  sum- 
exceeding  ten  dollars, "  is  in  the  alternative,  and  alleges  neither  the  one  nor 
the  other  fact  necessary  to  obtain  an  order  for  examination  in  supplementary 
proceedings.  In  Rid.  Snpp.  Proc.  29,  it  is  said:  "It  will  not  do  to  allege  res- 
idence, or  place  of  business  and  non-residence  in  the  alternative,  as,  for  in- 
stance, that  the  debtor  resided  in  the  county  when  the  execution  was  issued,, 
or  was  a  non-resident  of  the  state.  But  residence  and  place  of  business,  or 
non-residence  and  place  of  business,  may  be  jointly  alleged."  We  are  of  th& 
opinion,  both  upon  reason  and  authority,  that  an  affidavit  for  an  order  to  ex- 
amine a  judgment  debtor  should  contain  a  clear  statement  that  the  judgment, 
debtor  is  a  resident  of  the  county  to  which  the  execution  was  issued,  if  such- 
be  the  ground  upon  which  the  application  is  made.  If  he  has  a  place  for  the- 
transaction  of  business  in  person  in  the  county,  and  the  application  is  upon 
that  ground,  that  fact  should  be  positively  alleged.  If  he  both  reside  and 
have  such  place  of  business  in  the  county  to  which  the  execution  was  issued, 
that  fact  may  be  properly  alleged  in  the  conjunctive;  but  that  a  disjunctive 
Statement  that  the  judgment  debtor  is  a  resident  of,  or  has  a  place  for  the  trans- 
action of  business  in,  the  county,  is  not  proper.  We  think  the  affidavit  upon 
which  the  order  to  examine  the  appellant  was  granted  was  insufficient,  and 
that  the  special  term  erred  in  denying  the  appellant's  motion  to  set  such  order 
aside.  Order  reversed,  with  $10  costs  and  disbursements,  and  motion  granted, 
with  $10  costs.    AU  concur. 


Martin  «.  Equitablb  Ago.  Ass'k  of  Binghahtoh. 

(Suvreme  Court,  General  Term,  Fourth  Department.    February,  1890.) 

Mutual  Benbftt  Insurahcb— Actjons  at  Law. 

There  can  be  no  recovery  in  an  action  at  law  on  an  accident  insurance  certificate 
providing  for  the  payment  of  the  amount  to  be  collected  by  an  assessment  ot  all  the' 
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members  at  the  time  of  the  accident,  not  exceeding  Jl.OOO,  where  there  is  neither 
ail^^tion  nor  proof  of  the  amount  which  would  have  been  realized  on  an  assess- 
ment, or  that  an  assessment  would  have  yielded  any  amount. 

Appeal  from  circuit  court,  Broome  county. 

Action  by  Fannie  Martin  against  the  Equitable  Accident  Association  of 
Binghamton,  N.  Y.,  on  a  certificate  of  membership  issued  by  the  defendant, 
trhich  was  in  llie  nature  of  a  policy  of  insurance  against  accident.  It  was 
issued  to  John  H.  Martin,  and  provided  that,  in  case  of  his  death,  the  defend- 
ant should  pay  the  plaintiff  the  principal  sum,  not  exceeding  1(1,000,  realized 
apon  an  assessment  made  in  accordance  with  the  provisions  of  section  1  of 
article  4  of  the  defendant's  by-laws,  which  provides  that  the  defendant  shall 
pay  the  person  named  in  the  appiication  "the  amount  collected  from  all  the 
members  of  the  association  at  the  time  of  accident,  upon  an  Hssessment  of  one 
dollar  upon  each  half-rate  member,  and,  in  addition,  in  case  of  a  full-rate  cer- 
tificate, two  dollars,  and  of  a  half-rate  certificate,  one  dollar,  upon  each  full- 
rate  member."  On  the  trial,  no  proof  was  given  showing,  or  tending  to 
show,  what  amount  would  have  been  realized  if  the  defendant  had  made  the 
assessment  provided  for  by  its  certificate.  Indeed,  there  was  neither  allega- 
tion nor  proof  that  any  sum  whatever  would  have  been  realized  from  an  as- 
sessment by  the  defendant  according  to  the  provisions  of  its  policy.  At  the 
close  of  the  evidence  the  defendant  moved  for  a  nonsuit  on  the  ground  that 
the  plaintiff  could  not  maintain  this  form  of  action  on  tlie  policy,  and  also  on 
the  ground  that  the  plaintiff  bad  not  "made  out  a  cause  of  action."  This 
motion  was  denied,  and  the  defendant  accepted.  The  case  was  then  sub- 
mitted to  the  jury,  and  it  rendered  a  verdict  for  the  plaintiff  for  $1,044.66.  A 
motion  was  thereupon  made  by  the  defendant,  on  the  minutes  of  the  trial 
judge,  to  set  aside  the  verdict,  and  for  a  new  trial  upon  the  exceptions,  and 
because  the  verdict  was  contrary  to  the  evidence,  and  contrary  to  law.  This 
motion  was  also  denied.  The  defendant  appeals  from  the  judgment  entered 
on  such  verdict,  and  also  from  the  oixier  denying  the  defendant's  motion  for 
a  new  trial. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

David  Murray,  for  appellant.  Mead,  Stranahan  &  Spencer,  for  respondent. 

Martin,  J.  The  only  question  we  deem  it  necessary  to  consider  is  whether 
the  recovery  in  this  action  can  be  upheld  when  there  was  neither  allegation 
nor  proof  that  the  plaintiff  sustained  any  damage  because  of  the  defendant's 
failure  to  (>erform  its  contract.  The  defendant's  contract  was  that  it  would 
pay  the  amount  realized  from  an  assessment  of  its  members,  not  exceeding 
$1,000.  Thus  the  measure  of  the  defendant's  liability  was  the  sum  which 
would  have  been  realized  from  such  an  assessment,  if  made,  unless  it  ex- 
ceeded such  limitation.  With  no  allegation  or  proof  of  the  amount  which 
would  have  been  realized  upon  such  an  assassment,  or  that  any  amount  would 
have  been  realized,  it  is  difficult  to  see  how  the  verdict  in  (his  case  can  be  sus- 
tained. While  it  has  been  held  in  a  number  of  cases  that  an  action  at  law  can 
be  maintained  upon  such  a  contract,  still  the  same  cases  are  to  the  effect  that 
in  such  an  action,  before  the  plaintiff  can  recover,  he  must  prove  facts  su£S- 
cient  to  enable  the  jurv  to  compute  the  amount  due  thereon.  O'Brien  v.  So- 
etetp,  4  N.  Y.  Supp.  275,  affirmed  22  N.  E.  Rep.  954,  46  Hun,  426;  Freeman 
V.  Society,  42  Hun,  253;  Fulmer  v.  Association,  12  N.  Y.  St.  Rep.  347;  Han- 
kinson  v.  Page,  12  Civ.  Proc.  R.  279;  Feck  v.  Association,  5  N.  Y.  tSupp. 
215;  Fitzgerald  v.  Association,  Id.  837;  Darrow  v.  Society,  22  N.  E.  Rep. 
1093.  As  there  was  no  such  proof  in  this  case,  we  think  the  verdict  was  not 
sustained  by  the  evidence,  and  that  the  court  erred  in  denying  the  defendant's 
motion  for  a  new  trial.  Judgment  and  order  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Merwin,  J.,  concurs. 
v.9N.Y.8.no.l — 2 
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Hardin,  P.  J.,  {concurrinff.)  It  is  suggested  that  the  ground  upon  which 
the  opinion  of  Martin,  J.,  proceeds  for  a  reversal  was  not  sufliciently  taken 
at  the  trial.  There  was  no  allegation  in  the  complaint  of  the  amount  which 
would  have  been  realized  upon  an  assessment,  or  that  an  assessment  would 
have  yielded  any  amount.  There  was  no  proof  given  upon  that  subject  bj 
the  plaintiff.  In  the  fifth  answer  of  the  defendant,  it  was  stated  "that  the 
plaintift  has  no  right  to  have  or  maintain  this  action."  At  the  close  of  the 
evidence,  in  stating  the  grounds  for  a  motion  for  a  nonsuit,  the  defendant 
took  the  position,  viz.,  "that  in  this  action,  from  the  proofs  presented,  there 
can  be  no  recovery;"  also,  the  further  position  that  "the  plaintiff  cannot 
maintain  this  form  of  action  upon  the  policy. "  In  response  to  the  last  ground, 
the  court  inquired,  "Is  there  any  such  question  raised  by  your  pleadings?" 
and  the  counsel  for  the  defendant  replied  afiBrniatively,  and  referred  to  the 
fifth  answer.  The  court  made  an  observation  to  the  effect  that  he  was  of  the 
opinion  that  the  answer  was  inadequate,  and  thereupon  ruled  and  decided, 
viz.:  "I  will  not  nonsuit  on  that  ground."  Thereafter  counsel  for  the  de- 
fendant stated,  viz.:  "I  wish  to  make  a  general  motion  on  the  ground  that 
the  plaintiff  has  not  made  out  a  cause  of  action."  The  motion  was  denied, 
and  the  defendant  excepted.  In  delivering  the  charge  to  the  jury,  the  court 
observed:  "The  amount  of  your  verdict,  if  for  the  plaintiff,  will  be  $1,044.- 
66."  Doubtless  an  exception  would  have  been  taken  to  that  bmnch  of  the 
charge  if  the  court  bad  not,  when  the  motion  for  a  nopsuit  was  under  con- 
sideration, made  the  rulings  which  have  been  quoted.  Upon  the  record  as 
made  up,  it  seems  the  attention  of  tiie  court  was  called  to  the  question,  and 
apparently  was  understood  by  the  court,  and  its  rulings  made  in  the  face  of 
the  objection  taken  in  the  double  language  used  by  the  appellant, — First,  "that 
the  plaintiff  cannot  maintain  this  form  of  action  ontheptolicy;"  and,  secondly, 
"that  the  plaintiff  has  not  made  out  a  cause  of  action." 

In  Freeman  v.  Society,  42  Hun,  253,  proof  was  given  that  an  assessment 
upon  the  members  liable  to  contribute  to  the  death  fund  "would  have  pro- 
duced a  fund  sufficient  to  pay  the  plaintiff's  claim."  No  such  proof  was 
given  in  this  case.  The  stipulation  in  the  policy  in  this  case  was  to  pay  to 
the  plaintiff  "the  principal  sum,  not  exceeding  $1,000,  realized  upon  an  as- 
sessment in  accordance  with  the  provisions  of  section  1,  art.  6,  of  its  by-laws, 
as  printed  on  the  back  of  the  certificate."  In  section  1,  art.  6.  the  provision 
was  that  the  association  shall  pay  "the  amount  collected  from  all  of  the  mem- 
bers of  the  association  at  the  time  of  accident  upon  an  assessment  of  one  dol- 
lar upon  each  half-rate  member,  and,  in  addition,  in  case  of  full-rate  ceitifi- 
cate,  two  dollars,  and  of  a  half-rate  certificate,  one  dollar,  upon  each  full- 
rate  member  however,  not  to  exceed  the  amount  named  in  the  deceased  mem- 
ber's certificate,  which  payment  shall  also  be  subject  to  diminution  to  the 
extent  of  the  weekly  indemnities  paid  to  such  member  within  six  months  pre- 
ceding such  death."  In  O'Brien  v.  Society,  46  Hun,  431,  in  the  opinion, 
Landon,  J.,  says,  viz.:  "In  the  present  case  the  aj^reement  is  that  *all  of  the 
amount  realized  from  one  assessment,  nut  exceeding  $2,000,'  is  payable.  To 
recover  in  an  action  at  law,  it  must  be  necessaiy  to  show  what  is  the  amount 
realized  from  one  assessment.  It  may  be  more  or  less  than  $2,000.  In  the 
absence  of  evidence,  there  can  be  no  presumption  that  it  will  equal  $2,000: 
for  that  sum  is  specified  as  the  greatest  sum  payable,  thus  clearly  implying 
that  it  may  be  less."  A  recovery  in  Peck  against  this  defendant  was  upheld, 
(5  N.  Y.  eiupp.  215.)  but  in  that  case  it  was  found  by  the  trial  court  that,  if 
an  assessment  liad  been  levied  as  provided  by  such  policy,  it  would  have  pro- 
duced at  least  $5,000,  and  the  plaintiff  is  entitled  to  that  sum,  with  interest 
and  costs.  There  was  no  proof  given  in  the  case  now  before  us  that  an  as- 
sessment would  have  yielded  $1,044.66,  or  any  other  sura.  If  it  could  be  suc- 
cessfully maintained,  as  has  been  suggested,  that  the  plaintiff  was  entitled  to 
recover  at  least  nominal  damages,  that  would  not  furnish  an  answer  to  the 
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rulings  made,  nor  justify  a  refusal  of  the  trial  judge  to  graiit  the  motion  for 
a  new  trial,  made  upon  the  minutes,  on  the  ground  that  the  verdict  was 
against  evidence,  as  the  verdict  was  for  91,044.66.  The  foregoing  views  lead 
me  to  concur  in  the  opinion  of  Mabtin,  J.,  favoring  a  reversal. 


Jekkins  v.  Lefaiver  et  dl. 
(Supreme  C<»trt,  Oeneral  Term,  Fourth  Department.    February  11, 1890.) 

E^UITT — RsrOBHATIOK  OF  COSTRACTS — CosrLIOTISO  EVIDENCE. 

A  contract  may  be  reformed  in  a  case  of  mutual  mistake,  though  the  evidence 
as  to  the  existence  of  the  mistake  is  conflicting. 

Appeal  from  special  term,  Oswego  county. 

An  action  by  Isaac  6.  Jenkins,  as  receiver  of  the  firm  of  Bond  &  Jenkins, 
against  Stephen  Lefaiver  and  Ozro  M.  Bond,  from  that  portion  of  a  judgrment 
which  reformed  two  contracts  between  him  and  his  co-defendant.  Defendant 
Bond  appeals. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

W.  A.  Powsher,  for  appellant.     W.  H.  Kenyon,  for  respondent. 

Martin,  J.  An  important  question  in  this  case  is  whether  the  evidence 
was  sufllcient  to  justify  the  referee  in  directing  judgment  for  the  reformation 
of  the  written  contracts  made  between  the  appellant  and  respondent,  Novem- 
ber 7  and  November  10,  1885.  That  written  instruments  may  be  reformed 
in  cases  of  mutual  mistake,  in  cases  of  fraud,  and  where  there  Is  a  mistake 
on  one  side  and  fraud  on  the  other,  seems  to  be  well  settled.  In  a  recent 
case  this  court  examined  the  authorities  bearing  upon  the  question,  and  we 
then  held:  "(1)  That  in  cases  of  mistake  or  of  fraud,  or  wtiere  there  is  a  mis- 
take by  one  party  and  fraud  by  the  other,  a  court  of  equity  is  authorized  to, 
and  upon  proper  proof  should,  reform  the  written  coutract  between  the  par- 
ties: (2)  that,  in  case  of  mistake,  the  mistake  must  be  a  mutual  one, — one  in 
which  both  parties  are  involved, — so  that  the  contract,  as  written,  fails  to 
carry  oat  the  intention  or  understanding  of  either;  (3)  that,  to  justify  a  ref- 
ormation of  a  written  contract  on  the  ground  of  mutual  mistake,  the  evidence 
should  be  clear  and  convincing,  and  such  as  to  leave  no  reasonable  doubt  as 
to  the  existence  of  the  mistake  alleged."  Devereuse  v.  Sun  Fire  Office,  4  N. 
Y.  Supp.  655.  In  that  case  it  was  tdso  held  that  the  fact  that  there  was  a 
conflict  in  the  evidence  was  not  a  l>ar  to  the  relief  sought.  Having  so  re- 
cently examined  this  question,  we  do  not  deem  it  necessary  at  this  time  to 
further  examine  or  discuss  the  authorities  bearing  upon  it.  An  examination 
of  the  appeal-book  in  this  case  has  led  us  to  the  conclusion  that  the  evidence 
was  sufficient,  within  the  rules  stated,  to  uphold  the  finding  of  the  referee 
that  the  written  contracts  between  the  appellant  and  respondent  were  not  la 
conformity  with  the  agreement  and  understanding  of  the  parties,  and  that 
the  omission  to  fully  set  forth  in  such  contracts  the  full  agreement  and  un- 
derstanding arose  from  a  mutual  mistake  of  the  parties,  and  to  justify  him  in 
holding  that  the  respondent  was  entitled  to  the  relief  sought,  and  in  directing 
a  judgment  for  the  reformation  of  such  contracts  in  the  particulars  stated  in 
the  findings  and  judgment  herein.  We  have  also  examined  the  other  excep- 
tions in  the  case  to  which  our  attention  has  been  called  by  the  appellant,  but 
have  failed  to  find  any  that  would  seem  to  justify  a  reversal  of  the  judgment. 
Judgment  afilrmed,  with  costs.    All  concur. 


Brown  v.  Danforth  et  al. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department.    Febmary  U,  1890.) 
Dns — Dbutebt — SunricnNcr  or  Evidencb. 

Evidence  that  the  grantor  executed  and  aolmowledged  a  deed,  and  delivered 
It  to  an  employe  of  the  grantee,  who  placed  It  in  the  grantee's  safe  until  bis 
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return,  he  being  then  absent,  and  afterwards  delivered  it  to  the  gn^ntee,  who 
thereupon  assumed  the  management,  and  obtained  and  continued  In  possession  of 
the  property  until  the  death  of  the  grantor,  shows  a  deliver)  of  the  deed  by  tba 
grantor,  and  acceptance  by  the  grantee. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Eliza  W.  Brown  against  Louisa  Danforth,  Esther  Sanborn,  Da- 
vid Wilber,  and  Sylvester  Diefendorf .  Plaintiff  appeals  from  a  judgment  in 
favor  of  defendants  Sanborn  and  Danforth  dismissing  the  complaint. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

Edick  dk  Smith,  for  appellant.  James  W.  Tucker,  for  Wilber  and  Diefen- 
dorf.   R.  M.  Toumnend,  for  respondents. 

Martin,  J.  The  controversy  in  this  action  arises  over  certain  funds  In 
the  hands  of  the  defendants  Wilber  and  Diefendorf.  These  funds  are  the 
avails  of  property  which  formerly  belonged  to  Elijah  Brown.  The  plaintiff 
claims  title  under  what  has  been  called  a  "trust-deed,"  made  by  Brown  in 
his  life-time  to  the  defendant  Wilber.  The  defendants  other  than  Wilber  and 
Diefendorf  claim  such  funds  as  legatees  under  the  will  of  Brown.  The  trust- 
deed  was  made,  executed,  and  acknowledged  December  4,  1876.  The  will 
was  executed  August  26,  1879. 

It  seems  to  be  admitted  by  all  that  if  the  trust-deed  was  valid  the  plaintiff 
was  entitled  to  the  funds  in  question.  The  only  ground  upon  which  the  deed 
Is  claimed  to  be  invalid  is  that  it  was  never  delivered,  and  consequently  did 
not  become  operative  as  a  transfer  of  the  property  to  Wilber.  The  referee 
before  whom  this  action  was  tried  found  that  the  deed  was  never  delivered  or 
accepted,  and  hence  never  became  a  valid  instrument  between  the  parties. 
Upon  that  ground,  be  directed  a  judgment  against  the  plaintiff  dismissing  the 
complaint,  with  costs.  Therefore,  the  only  question  relating  to  the  merits 
of  this  controveray,  which  we  are  called  upon  to  determine,  is  whether,  un- 
der the  evidence  in  this  case,  the  findings  of  the  referee,  that  such  trust-deed 
was  never  delivered,  should  be  upheld.  The  undisputed  evidence  in  the  case 
is  to  the  effect  that  this  deed  was  executed  and  acknowledged  by  the  grantor, 
and  bj  him  delivered  to  the  defendant  Diefendorf,  who  was  in  the  employ  of 
the  defendant  Wilber,  who  was  then  absent;  that  Diefendorf  placed  it  in 
Wilber's  safe  until  his  return,  and  then  delivered  it  to  Wilber,  who  has  had  it 
in  his  possession  from  that  time  until  about  the  time  of  the  commencement  of 
this  action.  The  evidence  also  tended  to  show  that  Wilber  thereupon  as- 
sumed the  management,  and  obtained  and  continued  in  possession,  of  the 
property  conveyed  from  the  time  when  the  deed  was  delivered  to  him  until 
the  death  of  the  grantor.  While  it  Is  claimed  that  the  act  of  Brown  in  subse- 
quently making  other  provisions  for  the  disposition  of  his  property  by  will, 
and  the  acts  of  Wilber  and  Diefendorf  in  acting  as  executors  of  such  will,  are 
inconsistent  with  such  evidence,  still  we  think  the  evidence  showed  quite 
conclusively  that  this  deed  was  delivered  by  the  grantor,  and  accepted  by  the 
grantee.  We  are  of  the  opinion  that  the  learned  referee  was  not  justified  in 
finding  that  there  was  no  delivery  of  such  deed,  or  in  dismissing  the  com- 
plaint on  that  ground,  and  that  the  judgment  should  be  reversed.  Judgment 
reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event.    All  concur. 


Knight  t».  Willson. 

[Suvreme  Court,  Oeneral  Term,  Fourth  Department.    February  11, 1890.) 

Justices  of  thb  Peace — Jcdgment — Requisites  of  Ret0kn. 

It  is  not  essentia  to  the  validity  of  a  justice's  judgment  that  the  return  should 
aiUrmatively  show  that  the  justice  waited  an  hour  after  the  time  mentioned  in  the 
summons  before  proceeding  with  the  cause  in  the  absence  of  defendant,  as  re- 
quired by  Code  CivU  Proc.  N.  Y.  i  2893. 
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Action  by  Merritt  Knight  against  Fowler  Willson,  Jr.,  originally  bronglit 
in  a  justice's  court,  wtierein  plaintiff  recovered  a  judgment,  wliich  was  reversed 
on  appeal  to  the  county  court.    Plaintiff  appeals. 

Argued  before  Habdin,  F.  J.,  and  Martin  and  MERwm,  JJ. 

M.  N.  Willson,  for  appellant.     Willson  A  Poioers,  for  respondent. 

Mabtcn,  J.  This  is  an  appeal  from  a  judgment  of  the  Oneida  county  conrt 
reversing  a  judgment  rendered  by  a  justice  of  the  peace.  The  judgment  was 
reversed  on  the  sole  ground  that  the  justice  erred  in  not  waiting  one  hour 
after  the  time  specified  in  the  summons  for  its  return,  as  required  by  section 
289S  of  the  Code  of  Civil  Procedure.  The  justice's  return,  upon  which  the 
appeal  was  heard,  states:  "At  the  time  and  place  mentioned  in  the  summons 
for  the  return  thereof,  I  called  the  names  of  the  parties.  The  plaintiff  ap- 
peared. The  defendant  did  not  appear.  The  plaintiff  complains  orally  that 
the  defendant  is  indebted,"  etc.  There  was  no  further  statement  in  the  re- 
turn bearing  upon  the  question  of  whether  the  justice  waited  an  hour,  as  re- 
quired by  the  statute.  The  learned  county  judge  was  of  the  opinion  that  the 
retnrn  should  have  shown  affirmatively  that  the  justice  wait^  the  required 
time,  and  that,  in  the  absence  of  any  statement  in  the  return  showing  that 
fact,  it  was  to  be  presumed  that  the  justice  did  not  comply  with  the  statute, 
and  on  tliat  ground  the  judgment  was  reversed.  "It  has  also  been  the  uni- 
form practice  of  the  courts,  in  reviewing  the  proceedings  had  before  justices 
of  the  i>eace,  to  regard  them  with  marked  indulgence  and  liberality,  in  the 
furtherance  of  the  ends  of  justice,  and,  if  possible,  sustain  them  by  every 
reasonable  and  warrantable  intendment."  Sohoonmaker  v.  Bpencer,  54  N. 
Y.  370:  Beecher  v.  Kendail.  14  Hun,  329.  In  Stafford  v.  Williams,  4  Denio, 
182,  it  was  held  that  on  a  eertiorart  to  review  a  justice's  judgment,  where  the 
defendant  did  not  appear  before  the  justice,  it  will  be  intended  that  he  waited 
an  hour  after  the  time  mentioned  in  the  summons  before  proceeding  with  the 
cause,  unices  the  contrary  expressly  appear.  In  delivering  the  opinion  in 
tiiat  case  Bbonson,  C.  J.,  said:  "The  legal  presumption  is  in  favor  of  the 
proper  discharge  of  official  duty,  and  we  must  intend  that  the  proceedings 
were  regular  until  the  contrary  plainly  appears."  We  think  the  doctrine  of 
the  cases  cited  is  decisive  of  the  question  involved  in  this  case.  There  ii 
nothing  in  the  return  to  show  that  the  justice  did  not  wait  the  required  time, 
and  we  cannot  think  that  the  respondent  was  bound  to  show  affirmatively 
that  this  provision  of  the  statute  was  complied  with,  but  are  of  the  opinion 
that  the  burden  of  showing  error  in  that  respect  was  upon  the  appellant,  who 
should  have  obtained  an  amended  return,  showing  plainly  that  the  justice 
failed  to  wait  an  hour,  if  such  was  the  fact.  Judgment  of  the  county  court 
reversed,  with  costs,  and  judgment  of  the  justice's  court  affirmed.  All  con* 
ear. 


Tompkins  «.  Bioe  et  al. 
(Supreme  Cowt,  Oeneral  Term,  Fov/rtfi  Department    February  11, 1890.) 

EmBAXn  AKD  WlTB — RlSHTS  OF  SUBVIVOB. 

A  married  woman  died  intestate,  leaving  no  descendants,  and  her  personal  estate 
came  into  the  possession  of  her  husband,  who  assigned  a  mortgage,  forming  part 
thereof,  to  plamUfl ;  sufficient  of  the  estate  being  reserved  by  him  to  pay  all  debts. 
Held,  that  the  transfer  was  valid  as  between  the  parties,  and  that  the  husband 
conld  not  afterwards  claim  the  avails  of  the  mortgage  simply  because  he  had  not 
been  appointed  administrator  at  the  time  of  the  transfer. 

Appeal  from  special  term,  Schuyler  county. 

Action  by  Joseph  J.  Tompkins,  as  administrator  of  Adelia  Tompkins,  de- 
ceased, against  Martha  A.Rice  and  others.  Judgment  was  entered  for  plain- 
Uft,  and  defendant  Martha  A.  Bice  appeals. 

Argued  before  Hardin,  P.  J .,  and  Martin  and  Mer^\in,  JJ. 
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Xirman  /.  Baskin,  for  appellant.    John  J.  Van  Allen,  for  respondent. 

Maktin,  J.  This  action  was  brought  to  foreclose  a  mortgage.  The  title 
to  the  bond  and  mortgage,  and  the  debt  secured  thereby,  was  claimed  by  the 
plaintiff,  and  also  by  the  defendant  Martha  A.  Bice.  Such  proceedings  were 
thereupon  had  that  the  defendants  who  were  liable  to  pay  the  mortgage  debt 
were  permitted  to  deposit  the  amount  unpaid  thereon  with  the  court,  and  the 
mortgage  was  duly  satisfied  and  discharged.  The  appellant  was  then  made 
a  party  to  the  action,  and  the  action  was  transformed  into  an  action  to  deter- 
mine the  rights  of  the  appellant  and  respondent  to  the  fund  in  the  hands  of 
the  court.  The  respondent  claimed  the  fund  as  the  administrator  of  Adelia 
Tompkins,  deceased.  The  appellant  claimed  that  she  was  entitled  to  it  under 
and  by  virtue  of  a  transfer  of  said  bond  and  mortgage  to  her  by  the  respond- 
ent after  the  death  of  his  Intestate,  and  before  letters  of  administration  were 
granted.  The  respondent,  by  his  amended  complaint,  alleged  that  he  was  en- 
titled to  said  fund  as  the  administrator  of  Adelia  Tompkins,  who  was  the 
owner  thereof  at  the  time  of  her  decease.  The  appellant,  by  answer,  in  sub- 
stance alleged  that  Adelia  Tompkins  died  intestate,  leaving  no  descendants; 
that  her  personal  estate  on  her  death  vested  in  the  respondent,  who  was  her 
husband;  that  he  took  possession  thereof  before  his  appointment  as  adminis- 
trator, and  became  possessed  and  was  the  owner  of  such  personal  estate,  sub> 
ject  only  to  the  payment  of  the  debts  of  the  intestate;  that  afterwards,  and 
while  the  respondent  was  in  possession  and  exercising  exclusive  ownership  of 
such  personal  estate,  he,  with  full  knowledge  of  his  legal  rights  as  surviving 
husband  of  the  decedent  and  owner  of  the  bond  and  mortgage  in  suit,  trans- 
ferred, set  over,  and  delivered  said  bond  and  mortgage  to  the  appellant  for 
her  own  use  and  benefit,  releasing  to  her  full  ownership  and  control  forever; 
that  he  reserved  sufficient  other  funds  of  said  estate  to  pay  all  the  debts, 
thereby  Intending  to  vest  and  vesting  in  the  appellant  full  ownership  of  said 
bond  and  mortgage,  free  and  clear  from  all  estate  debts  or  claims  whatsoever; 
and  that  she  was  the  absolute  owner  of  said  bond  and  mortgage,  and  of  the 
avails  and  proceeds  thereof.  With  the  issue  thus  joined  pending  between  the 
parties,  the  action  was  placed  upon  the  special  term  calendar  for  trial.  When 
reached,  the  respondent  moved  for  judgment,  on  the  ground  that  there  was 
no  defense  set  up  in  the  defendants'  answer.  It  was  then  conceded  that  thern 
had  been  no  settlement  of  the  decedent's  estate  in  the  surrogate's  court,  and 
that  there  had  been  no  advertisement  for  claims  to  be  presented.  The  court 
thereupon  held  that  the  question  of  the  title  to  this  fund  could  not  be  litigat- 
ed in  this  action,  and  that  the  plaintiff  as  administrator  was  entitled  upon  the 
answer  to  the  possession  of  the  fund  in  question,  to  be  accounted  for  as  assets 
of  that  estate,  and  ordered  judgment  on  the  pleadings.  No  evidence  was  in- 
troduced by  either  party.  The  court  subsequently  made  and  signed  adecifion 
in  writing,  wherein  he  found  as  a  fact  that  such  bond  and  mortgage,  being  a 
part  of  the  assets  of  the  estate  of  Adelia  Tompkins,  to  which  said  administra- 
tor, the  respondent,  was  entitled,  as  such,  the  same  belonged  to  him  in  his 
representative  capacity,  and  held  as  a  matter  of  law  that  the  appellant  had  no 
right,  title,  or  interest  in  said  fund,  or  any  part  thereof,  as  against  the  plain- 
tiff in  this  action,  as  administrator  of  Adelia  Tompkins,  deceased,  the  same 
being  a  part  of  the  assets  belonging  to  said  estate,  and  awarded  judgment 
against  the  appellant  accordingly,  with  costs.  To  such  rulings  and  findings 
the  appellant  duly  excepted.  In  pursuance  of  this  decision  the  respondent 
entered  judgment  herein,  whereby  it  was,  among  other  things,  adjudged  and 
decreed  "that  the  said  defendant  Martha  A.  Rice  has  no  right,  title,  or  inter- 
est in  or  to  the  same,  (the  fund  in  question,) and  has  no  right,  title,  or  inter- 
est in  or  to  the  mortgage  this  suit  was  originally  brought  to  foreclose,  but 
that  the  same  belongs  to  the  plaintiff,  as  such  administrator,  and  is  a  portion 
Of  the  assets  of  Adelia  Tompkins,  deceased,  exclusively." 
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In  determining  the  validity  of  the  jadgment  in  this  case,  we  must  assume 
the  facts  as  admitted  and  alleged  by  the  appellant.  Hence  it  must  be  admit- 
ted for  the  purposes  of  this  appeal,  that  the  plaintiff  was  the  husband  of  his 
intestate:  that  she  made  no  disposition  of  her  personal  estate;  that  she  left  no 
descendants;  that  her  personal  estate  came  to  the  possession  of  the  plaintiff, 
who  exercised  exclusive  ownership  over  the  same;  tliat  with  full  knowledge 
of  bis  rights  he  transferred  the  bond  and  mortgage  in  question  to  the  appel- 
lant fur  her  own  use  and  benefit;  that  siifScient  of  the  estate  of  his  intestate 
was  reserved  by  him  to  pay  all  her  debts.  In  Hansom  v.  Nichols,  22  N.  Y. 
110,  it  was  held  that,  where  a  married  woman  died  intestate,  the  title  to  her 
separate  personal  estate  vested  in  her  surviving  husband,  and  could  not  be  af- 
fected by  the  granting  of  administration  upon  her  estate  to  any  other  person, 
and  that  the  statutes  of  1848  and  1849,  in  respect  to  the  rights  of  married 
women,  did  not  change  the  rule  at  common  law  in  that  respect.  In  that  case 
it  was  said:  "It  seems  very  dear  that  Lyman  !Nicbols,  after  the  death  of  his 
wife,  *  *  *  was  entitled  to  the  possession  of  the  note,  and  all  the  prop- 
erty in  it  passed  to  him,  and  that  consequently  he  had  the  right  to  receive  pay- 
ment upon  and  discharge  the  same;"  and  the  court  quoted  with  approval  what 
was  said  in  Vallance  v.  Bausch,  17  How.  Pr.  243:  "It  is  presumed  that  a 
voluntary  payment  to  him,  and  discharge  by  him  of  a  note  or  bond  belonging 
to  the  wife's  estate,  without  or  before  administration,  would  be  perfectly 
good."  In  Ryder  v.  Hulse,  24  N.  Y.  372,  it  was  held  that  at  common  law  a 
husband  is  entitled  to  the  personal  property  and  choses  in  action  of  his  wife, 
and  they  are  vested  in  him  at  her  death,  whether  reduced  to  possession  or  not, 
in  virtoe  of  his  marital  right,  and  not  of  his  right  to  administration.  In 
Barnes  v.  Undenoood,  47  N.  Y.  351,  it  was  held  that  at  common  law  the  hus- 
band bad  the  right  of  administration,  and  through  administration  he  acquired 
the  title  to  the  personal  property  of  his  deceased  wife  not  reduced  to  posses- 
sion during  coverture,  subject  only  to  the  payment  of  her  debts;  that  those 
rights  were  preserved  by  the  Revised  Statutes,  (2  Rev.  St.  p.  75,  ^  29:  page 
98.  §  79.)  and  have  not  been  affected  by  the  statutes  of  1848  and  1849  in  re- 
lation to  married  women ;  that  those  statutes  gave  the  wife  control  of  her 
separate  estate  with  power  of  testamentary  disposition  during  her  life,  but,  if 
she  died  intestate,  the  rights  of  her  husband  as  her  successor  were  not  af- 
fected; tiiat  the  amendment  of  section  79  of  the  statute  of  distribution  in 
1867  did  not  affect  the  right  of  the  husband  to  administration  and  enjoyment 
of  bis  deceased  wife's  personal  estate,  where  she  died  leaving  no  descendants. 
In  Olmsted  v.  Keyes,  85  N.  Y.  601,  Judge  Eabl.  in  delivering  the  opinion  of 
the  court  in  that  case,  said:  "All  the  choses  of  the  wife,  not  reduced  to  pos- 
session during  the  joint  lives,  by  the  common  law  pass  to  the  husband  upon 
her  death, — all,  without  any  exception. — and  there  is  no  authority  to  the  con- 
trary, and  this  is  true  whether  such  choses  are  then  payable,  or  are  mere  re- 
versionary or  contingent  interests  payable  at  a  future  day,  or  mere  possibili- 
ties. He  may  then  release  them,  or  take  payment  of  them  without  adminis- 
tration, if  he  can  get  payment.  *  *  *  \t  administration  is  needed  to  re- 
duce the  choses  to  possession,  he  is  entitled  to  it,  and  if  there  are  no  debts  the 
administration  is  solely  for  his  l>eneflt.  If,  after  his  wife's  death,  the  hus- 
band does  not  release,  assign,  or  reduce  to  possession  her  choses  in  action  dur- 
ii^;  his  life-time,  then  after  bis  death  his  personal  rppresentatives  are  entitled 
to  administration  upon  them  for  the  benefit  of  his  estate  as  part  of  his  assets." 
In  RoUns  v.  McClure,  100  N,  Y.  328,  3  N.  E.  Rep.  663,  the  defendant's  wife 
died  leaving  no  descendants,  but  leaving  a  will  by  which  she  gave  to  her  hus- 
band one-half  of  her  residuary  estate,  the  other  half  to  her  brother  and  sister. 
The  husband  was  appointed  executor,  and  qualified.  The  brotherdied  before 
the  testatrix.  The  residuary  estate  consisted  solely  of  personal  property. .  In 
an  action  for  the  construction  of  the  will  it  was  held  that  the  husband,  by 
virtue  of  his  marital  rights,  was  entitled  to  that  portion  of  the  estate  he- 
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quenthed  to  the  brother,  which  bequest  lapsed  by  reason  of  his  death  before 
that  of  the  testatrix,  and  that  letters  of  administration  were  not  necessary  to 
protect  the  husband's  rights.  It  was  also  held  that  the  rule  of  the  common 
law  recognized  by  the  Revised  Statutes,  (2  Rev.  St.  p.  75,  §§  29,  30;  Id.  p.  98, 
§  79,)  which  authorizes  a  husband  to  hold  the  property  of  his  deceased  wife, 
not  only  by  virtue  of  administration,  but  also  by  virtue  of  his  marital  rights, 
so  far  as  it  applies  to  the  case  of  a  wife  dying  intestate  without  leaving  de- 
scendants, has  not  been  changed  by  the  various  acts  in  relation  to  married 
women,  (chapter  200,  Laws  1848;  chapter  375,  Laws  1849;  chapter  90,  Laws 
1860;  chapter  172.  Laws  1862;  chapter  782,  Laws  1867.)  In  the  case  last 
cited,  the  case  of  Barnes  t.  Underwood,  supra,  was  considered,  and  the  court 
held  that,  so  far  as  the  Barnes  Case  whs  to  be  regarded  as  deciding  that  a  hus- 
band became  entitled  to  the  estate  of  his  deceased  wife  solely  by  virtue  of  his 
rights  to  administer  her  estate,  it  was  contrary  to  the  doctrine  of  the  other 
authorities  upon  the  question,  and  that  that  case  should  not  be  regarded  a»  over- 
ruling such  authorities,  bat  that  the  former  authorities  should  be  regarded  as 
the  settled  law  of  this  state  until  expressly  overruled.  Thus  the  Barnes  Case 
must  be  regarded  as  overruled,  so  far  as  it  is  in  conflict  with  the  doctrine  that 
a  husband  may  hold  the  personal  property  of  his  wife  by  virtue  of  his  marital 
rights,  without  administration,  when  she  dies  intestate  without  leaving  de- 
scendants. See,  also.  Fry  v.  Smith,  10  Abb.  N.  C.  224;  Westervelt  v.  Gregg, 
12  N.  Y.  202. 

Applying  the  principle  of  these  authorities  to  the  facts  in  this  case,  and  we 
are  unable  to  discover  any  ground  upon  which  thLs  judgment  can  be  upheld. 
It  is  quite  manifest  that  the  plaintiff,  as  the  husband  of  his  deceased  wife, 
became  vested  with  the  title  to  the  personal  property  of  which  she  died  the 
owner,  including  the  bond  and  mortgage  in  question,  under  and  by  virtue  of 
his  marital  rights,  and  that  administration  was  not  necessary  to  vest  such 
title  in  him.  He,  being  the  owner  of  this  bond  and  mortgHge,  and  also  having 
sufficient  other  property  with  which  to  pay  the  debts  of  his  intestate,  trans- 
ferred the  bond  and  mortgage  to  the  appellant,  and  delivered  them  to  her. 
That  he  had  the  power  and  authority  to  make  this  transfer  seems  to  be  well 
established  by  the  authorities  cited.  Having  made  such  transfer,  he  cannot 
now  claim  the  avails  of  such  bond  and  mortgage  simply  because  he  had  not 
been  appointed  administrator  at  that  time.  There  is  nothing  in  the  case  to 
show  that  the  rights  of  any  person  other  than  the  appellant  and  respondent 
are  involved;  hence  it  is  unnecessary  to  consider  the  question  whether  such 
transfer  was  valid  as  to  the  creditors  (if  any)  of  Mrs.  Tompkins.  The  ques- 
tion here  is  l>etween  the  appellant  and  respondent  as  to  their  rights  under  the 
allegations  of  the  defendant's  answer.  We  think  the  learned  judge  at  special 
term  erred  in  holding  that  the  plaintiff  was  entitled  to  the  possession  of  the 
fund  in  question,  and  that  the  appellant  had  no  right,  title,  or  interest  in  such 
fund,  or  any  part  thereof,  as  against  the  plaintiff,  and  in  directing  a  judg- 
ment accordingly,  with  costs.  It  follows  that  the  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Habdin,  p.  J.,  concurs.    Merwin,  J.,  concurs  in  result. 


LUDINGTON  t>.  GaSLOCK. 

(Supreme  Court,  Oeneral  Term,  Fourth  Department.    February  11, 1890.) 

1.  lulSSLOBD  AND  TEyANT — TerMISATION  OF  TeNASCT — NOTICE. 

Where  a  tenant  is  in  possession  tinder  an  indefinite  monthly  renting,  and  pavs 
his  rent  in  advance,  the  most  that  can  be  inferred,  aa  to  any  agreement  on  the  sub- 
ject of  notice  to  terminate,  is  that  a  reasonable  notice  should  be  given. 

2.  SAME^WAfVER. 

The  failure  by  the  landlord  to  object  to  the  sufficiency  of  the  notice  when  it  was 
given,  and  until  after  the  tenant  had  moved  oat  and  tendered  the  key,  is  a  waiver 
of  a  regular  notice. 
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Appeal  from  Onondaga  county  coart. 

Action  by  Julia  C.  Ludington  against  George  B.  Garlock  for  rent  of  a 
bouse  from  October  20  to  November  20,  1888.  The  notion  was  originally 
commenced  before  a  justice  of  the  peace,  who  rendered  judgment  for  det'eud- 
ant.  On  the  trial,  it  was  shown  on  the  part  of  the  plaintifiF  that  the  defend- 
ant was  in  possession  prior  to  April,  1888;  that  on  or  about  the  20th  March, 
1888.  the  agent  of  the  plaintiff  saw  defendant,  and  told  him  that  the  plaintiff 
intended  to  charge  more  rent  after  May  1st,  and  that,  as  his  month  would  be 
np  on  the  20th  April,  he  would,  after  that  day,  if  he  wished  to  stay,  be  re- 
quired to  pay  $18  per  month;  that  defendant  paid  the  agent  818  on  or  about 
April  10. 1888,  C18  on  or  about  May  20, 1888,  same  about  June  20, 1888,  same 
about  Jnly  20th,  same  August  20th,  and  September  20th;  that  on  October 
I9th  or  2()th  the  defendant's  boy  came  to  the  office  of  the  agent,  laid  the  key 
to  the  premises  down  before  him,  and  said  "the  defendant  had  moved  out, 
and  surrendered  premises,  and  here  is  tlie  key;"  that  the  agent  told  the  boy 
he  should  not  accept  the  key,  and  should  hold  defendant  for  rent  for  another 
month;  that  this  was  the  first  notice  the  agent  had  received  from  defendant 
in  reference  to  his  leaving,  except  that,  about  a  week  or  10  days  before,  the 
agent  bad  been  np  to  the  block,  and  the  defendant's  father-in-law  told  him 
they  bad  found  another  bouse,  and  were  going  to  move.  The  defendant,  in 
his  own  behalf,  testified  that:  At  the  interview  on  the  20th  March,  he  went 
to  pay  the  rent,  and  the  agent  "told  me  the  rent  was  going  to  be  raised.  It 
was  Sl5  per  month,  and  be  said,  if  I  stayed  after  April  20tb,  it  would  be  $18 
per  month.  I  told  him  I  should  move  as  quick  as  I  could  get  a  house,  and  he 
said,  if  I  was  going  to  move,  I  should  move  then.  I  said  I  could  not  move 
then,  bat  would  as  soon  as  I  could  find  a  house.  That  is  all  that  was  then 
said;  that  is  all  the  arrangement  made."  That  on  the  19th  or  20th  October 
be  moved  out,  and  sent  the  key  to  the  plaintiff's  agent.  Mr.  Reed,  the  father* 
in-law  of  defendant,  testified  that  he  lived  with  defendant;  that  defendant  va- 
cated the  premises  on  the  19tb  October;  that,  by  defendant's  direction,  he 
notified  the  agent,  nearly  two  weeks  before  October  20th,  that  they  had  found 
a  house,  and  were  going  to  move  out  when  the  time  expired ;  that  when  the 
last  rent  was  paid,  in  September,  he  told  the  agent  that  the  house  needed  re- 
pairs, and  that,  unless  he  would  repair  it,  they  should  move  out;  that  the 
agent  said  he  would  come  right  up  to  the  house;  that  he  did  not  come  until 
about  two  weeks  afterwards,  and  then  be  told  him  they  had  another  house. 
It  seems  to  have  been  conceded  by  both  parties  on  the  trial  that  it  was  an  in- 
definite, monthly  renting  of  premises.  The  county  court  reversed  the  judg- 
ment, and  defendant  appeals. 

Argued  before  Habdin,  P.  J.,  and  Mabtin  and  Merwix,  J  J. 

Oeorge  B.  Warner,  for  appellant.    F.  B.  Oill,  for  respondent. 

Mebwim,  J.  The  rent  for  the  occupancy  up  to  the  time  the  defendant  left 
was  paid.  The  claim  of  the  plaintiff  is  that  the  tenancy  continued  for  an- 
other month  by  reason  of  the  failure  of  defendant  to  give  a  month's  notice  of 
bis  intention  to  terminate  the  holding,  in  analogy  to  a  tenancy  from  monlh 
to  month.  In  Anderson  v.  Prindle,  23  Wend.  619,  it  is  said  that  when  the 
tenancy  is  from  week  to  week,  or  from  month  to  month,  a  week's  or  montli's 
notice  to  quit  must  be  given.  In  that  case  the  party  entered  into  possession 
under  an  agreement  to  accept  a  lease  for  20  months,  which  he  afterwards  re- 
fused to  do.  He,  however,  paid,  and  the  landlord  accepted,  monthly  rent. 
This  was  held  to  create  a  tenancy  from  month  to  month,  and  to  entitle  the 
tenant  to  a  month's  notice  to  quit,  as  preliminary  to  a  proceeding  to  dispos- 
sess before  the  expiration  of  the  20  months.  The  same  principle  was  applied 
in  People  v.  Darling,  47  N.  Y.  666.  in  a  case  where  the  tenant  was  in  pos- 
session under  a  parol  agreement  void  by  the  statute  of  frauds,  and  he  bad  oc- 
cupied for  a  year,  paying  rent  monthly.    In  Oeiger  v.  Braun,  6  Daly,  506, 
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there  was  a  verbal  agreement  for  13  months,  and  the  defendant,  after  occupy- 
ing  two  months,  and  paying  rent  therefor,  vacated  the  premises.  The  action 
was  for  rent  for  the  two  succeeding  months;  and  it  was  held  that  the  agree- 
ment, being  for  more  than  a  year,  was  void  under  the  statute,  but  that,  until 
the  termination  of  the  13  months,  tlie  defendant  was  a  tenant  from  month  to 
month,  and  could  not  quit  without  a  month's  notice  to  the  landlord.  In  Wil- 
ton V.  Taylor,  8  Daly,  256,  it  is  said  that  when  the  tenancy  is  for  a  month 
only  no  notice  is  required  to  terminate  the  tenancy,  but  when  it  is  from  montli 
to  month  a  month's  notice  must  be  given,  terminating  at  the  end  of  some 
month  o'f  the  tenancy.  In  Reeder  v.  Sayre,  70  X.  Y.  180,  it  was  held  tliat, 
when  one  enters  upon  and  occupies  lands  with  the  consent  of  the  owner  under 
a  parol  lease  for  more  than  one  year,  and  so  void  under  the  statute,  the  occu- 
pation inures  as  a  tenancy  from  year  to  year,  and  the  tenant  is  entitled  to  a 
formal  notice  to  quit.  The  same  rule  was  held  in  Pugsley  v.  Aikin,  11  K. 
Y.  498,  where  the  lease  was  "for  the  term  of  one  year,  and  an  indefinite 
period  thereafter,"  at  an  annual  rent. 

Thus  far  I  have  referred  to  cases  relied  on  by  the  plaintiff.  Several  are 
cited  by  the  defendant.  In  Park  v.  Castle,  19  How.  Fr.  29,  it  was  held  that  a 
tenant  from  year  to  year  could,  at  the  expiration  of  any  year,  be  dispossessed 
nnder  the  summary  proceeding  act,  without  any  notice  to  quit;  following  the 
case  of  Nichols  v.  Williams,  8  Ck>w.  13.  In  People  v.  Sohackno,  48  Barb. 
551,  there  was  a  parol  agreement  for  the  renting  of  premises  for  one  month 
from  August  1,  1866,  and  for  each  successive  month  thereafter  until  the 
landlord  should  want  the  premises  for  his  own  use,  whereupon  the  tenancy 
should  expire.  It  was  lield  that,  under  such  an  agreement,  a  notice  of  80 
days  was  not  necessary  to  terminate  the  tenancy.  In  People  v.  &oelet,  64 
Barb.  476,  the  evidence  was  that  the  renting  was  by  the  month,  and  to  be 
from  month  to  month.  This  was  construed  to  mean  that,  to  be  continued,  it 
must  be  renewed  monthly,  and  that  a  month's  notice  was  not  required  to 
terminate  the  contract.  The  rent  was  paid  in  advance.  In  Gibbons  v.  Dap- 
ton,  4  Hun,  453,  it  is  said  tliat,  in  tenancy  from  month  to  month,  neither 
party  is  bound  to  give  the  other  any  notice  in  order  to  terminate  the  tenancy. 
In  that  case,  however,  the  agreement  was  that  the  hiring  should  be  for  one 
mouth  only,  as  stated  in  each  receipt  of  monthly  rent  paid  in  advance.  In 
Adams  v.  City  o/ Cohoes,  6  N.  Y.  Supp.  617,  the  defendant  had  for  many 
years  occupied  premises  of  plaintiff  at  an  annual  rent  of  9700,  payable  semi- 
annually. In  March,  1875,  the  rent  was  raised  to  $1,200  a  year,  but  no  lease 
executed.  The  defendant  continued  to  occupy,  paying  the  increased  rent 
semi-annually,  until  August,  1885,  when  it  vacated  the  premises,  and  ten- 
dered plaintiff  the  key.  The  rent  was  paid  by  the  defendant  up  to  May  1, 
1886.  The  action  was  for  the  6  months'  rent  from  May  1, 1886.  It  was  held 
that  a  tenancy  from  year  to  year  was  created  by  law,  as  the  result  of  the  hold- 
ing over  by  the  defendant,  and  that  the  legal  effect  of  this  was  the  creation 
of  a  new  term,  which  expired  at  the  close  of  each  current  year,  at  which  pe- 
riod the  tenant  was  at  liberty  to  vacate,  and  surrender  the  premises,  and  the 
landlord  could  institute  proceedings  to  dispossess  the  tenant,  and  neitherparty 
was  required  to  serve  on  the  other  a  notice  of  an  intention  to  terminate  the 
tenancy. 

In  the  present  case,  very  evidently,  it  was  understood  that  the  rent  should 
be  paid  in  advance.  So  that,  when  the  defendant  paid  the  month's  rent,  there 
became  a  fixed  and  definite  tenancy  for  a  month.  Tliere  was  no  agreement 
by  the  defendant  to  take  the  premises  for  any  longer  period.  If,  however,  he 
held  over,  or  paid  for  another  month,  the  tenancy  was  for  that  time  renewed, 
and,  as  renewed,  expired  at  the  end  of  the  month,  unless  some  further  action 
was  taken.  This  view  would  be  in  harmony  with  the  construction  given  in 
the  Adams  Case  and  People  v.  Qoelet,  above  cited;  and  no  notice  would  be 
necessary.     Uuffell  v.  Armitstead,  7  Car.  &  P.  58.    In  this  case,  however. 
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it  was  conceded  at  the  trial  that  there  was  an  indefinite  monthly  renting. 
This,  standing  alone,  woald,  under  aoiue  of  the  authorities  cited  by  plRintifl, 
require  a  month's  notice  of  intention  to  terminate.  Talcing  the  concession 
as  made,  it  would  not  prevent  the  operation  of  any  agreement,  express  or  im- 
plied, on  the  subject  of  notice.  The  intention  of  the  parties  on  the  subject  is 
to  be  considered.  According  to  the  evidence  of  the  defendant,  it  was  under- 
stood that  be  was  to  move  out  as  soon  as  he  could  And  another  house.  Noth- 
ing was  said  about  his  giving  any  notice.  It  was  hardly  within  the  contem- 
plation of  the  parties  that  he  should  be  required  to  give  a  month's  notice. 
The  payment  of  the  rent  in  advance  substantially  protected  the  plaintiff.  The 
most  that  can  be  inferred  as  to  any  agreement  on  the  subject  of  notice  is  that 
a  reasonable  notice  should  be  given. 

It  appeared  from  the  evidence  on  the  part  of  plaintiff  that  a  notice  of  a 
week  or  10  days  was  given,  and  the  evidence  on  the  part  of  defendant  showed 
a  notice  of  about  two  weelcs.  Whether,  under  the  circumstances,  the  notice 
in  fact  given  was  reasonable,  was  for  the  trial  court  to  say;  and  its  finding 
for  the  defendant  was  in  effect  a  finding  that  it  was  reasonable.  This  finding 
should  not  t>e  disturbed.  It  is  not  claimed  the  notice  should  have  been  in 
writing. 

Again,  no  objection  appears  to  have  been  made  to  the  suflBciency  of  the  no- 
tice when  it  was  given.  No  objection  was  made  until  after  defendant  had 
moved  out,  and  tendered  the  key.  Such  a  failure  to  express  any  dissent  was 
held  in  Shirley  v.  Newman,  1  £sp.  266,  to  be  a  waiver  of  a  regular  notice. 
This  seems  to  be  reasonable.  I  am  of  the  opinion  that  the  plaintiff,  at  most, 
was  only  entitled  to  a  reasonable  notice;  and,  as  he  had  that,  as  the  justice 
must  be  deemed  to  have  found,  he  was  not  entitled  to  recover.  The  judgment 
of  the  justice  should  therefore  be  alBrmed.  Judgment  of  the  county  court 
reveised,  and  that  of  the  justice's  court  affirmed,  with  costs.    All  concur. 


People  v.  Flack. 

(Common  Flea*  of  New  Yorit  CUy  and  County,  Oeneral  Term.    January  13, 1890.) 

MonoH  TO  Dismiss  Appeaxt-Fensenot  ov  Neootiatioxs  fob  Settlement. 

The  filine  of  notice  of  a  motion  to  dismiss  an  appeal  for  failure  to  serve  printed 
papers,  enas,  so  far  as  the  appeal  is  concerned,  any  negotiations  for  a  satuement 
that  may  be  pending;  and  the  pendens  of  such  negotiations  cannot  be  given  as 
an  excuse  for  such  failure  on  hearing  of  the  motion. 

Appeal  from  special  term. 
Motion  to  dismiss  appeal. 
Argued  before  Dalt  and  Bisohofp,  JJ. 

Wilder,  Wilder  d  Lyrich,  for  appellant.  Wakeman  <t  Campbell,  for  re- 
spondent. 

Per  Curiau.  The  affidavit  of  relator's  attorney  in  opposition  to  the  mo- 
tion to  dismiss  excuses  the  failure  to  serve  printed  papers  on  the  ground  of 
negotiations  for  settlement  still  pending.  But  the  notice  to  dismiss  was 
served  on  the  3d  Inst.,  and  the  relator  should  have  printed  his  papers,  or  come 
prepared  to  say  when  they  could  be  ready  for  the  argument.  He  does  not  do 
this,  but  merely  says  that  he  "does  not  wish  to  undergo  the  expense  of  the 
appeal,  if  the  matters  in  difference  can  he  settled  amiCHbly."  This  wholly 
indefinite  statement  cannot  be  received  as  an  answer  to  this  motion.  What- 
ever negotiations  for  settlement  were  pending,  the  service  of  notice  to  dismiss 
ended  them,  so  far  as  this  appeal  is  concerned.  Without  a  written  stipula- 
tion, we  cannot  hold  that  the  respondent  is  estopped  from  enforcing  his  rights 
under  the  rules. 
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MimPHT  et  al.  v.  Gold  &  Stock  Tbl.  Co. 
(Cttv  Court  (if  New  York,  Special  Term,    November  4, 1889.) 

CJoBTS— To  Abidk  Evbnt— Set-Off. 

Code  Civil  Proo.  N.  Y.  S  779,  provides  that  costs  of  a  motion  whloh  are  awarded 
to  abide  the  event  of  the  action,  or  which  have  not  been  collected,  when  final  judg- 
ment is  entered,  may  be  taxed,  as  part  of  the  costs  of  the  action,  or  offset  against 
the  costs  awarded  to  the  adverse  party.  Held,  that  the  unsuccessful  party  cannot 
offset  costs  awarded  to  him  "to  abide  the  event, "  as  they  were  only  collectible  in 
case  he  should  be  ultimately  successful. 

Action  bj  Stephen  Murphj  and  others  against  the  Gold  &  Stock  Telegraph 
Company.  Defendant  moves  to  offset  costs  allowed  to  abide  the  event.  Coide 
Civil  Proc.  N.  Y.  §  779,  provides,  inter  alia,  that  "where  the  order  directs 
that  the  costs  of  the  motion  abide  the  event  of  the  action,  or  where  costs  of  a 
motion,  awarded  by  an  order,  have  not  been  collected,  when  final  judgment 
is  entered,  they  may  be  taxed,  as  part  of  the  costs  of  the  action,  or  set  oft 
against  costs  awarded  to  the  adverse  party,  as  the  case  requires."  For  for> 
mer  report,  see  3  N.  T.  Supp.  804. 

F.  P.  Forster,  for  plaintifts.    DfUon  &  Stoayne,  for  defendant. 

MoAdah,  C.  J.  A  demarrer  interposed  to  the  answer  was  sustained  at 
special  term,  and  on  appeal  the  general  term  reversed  the  order,  with  costs  to 
the  defendant  "to  abide  the  event."  This  expression  was  construed  by  this 
court  in  Lotti  v.  Krakauer,  1  City  Ct.  R.  60;  and,  as  applied  to  this  case,  means 
that,  if  the  defendant  had  been  ultimately  successful  in  the  action,  the  costs 
80  awarded  would  have  been  collectible  by  it;  otherwise  not.  Section  779  of 
the  Code  does  not  change  the  result.  It  applies  to  two  classes  of  cases, ^ne 
where  motion  costs  have  been  awarded  to  abide  the  event;  the  other  where 
motion  costs  have  been  awarded  absolutely.  Under  these  provisions,  the 
party  ultimately  successful  may,  when  final  judgment  is  entered,  tax  therein 
any  motion  costs  awarded  to  him,  either  absolutely,  or  to  abide  the  event.  If, 
on  the  other  hand,  the  defeated  party  has  any  motion  costs  awarded  to  him 
absolutely,  he  may,  instead  of  collecting  them,  set  them  off  against  the  coats 
of  the  successful  party.  But  the  Code  provision  in  regard  to  set-off  does  not 
apply  to  motion  costs  awarded  to  the  party  (ultimately  unsuccessfuU  to  abide 
the  event;  that  is  to  say,  the  provision  in  question  did  not  intend  that  costs 
belonging  to  the  successful  party  absolutely  should  be  reduced  by  costs  "to 
abide  the  event, "  awarded  to  the  defeated  party,  because  these  costs  have 
never  received  any  enforceable  existence  for  any  purpose.  The  set-off  allowed 
is  to  be  exercised  only  "as  the  case  requires,"  and  not  at  the  mere  option  of 
parties,  when  the  case  does  not  require  it.  It  was  not  int<;nded  to  change  the 
legal  effects  of  costs  intentionally  made  "conditional,"  by  transforming  them 
into  costs  absolute  for  the  special  purpose  of  set-off.  If  the  defendant  had 
eventually  succeeded  in  the  action,  it  might  have  taxed  these  costs  on  entry 
of  final  judgment,  but,  as  it  was  defeated,  the  power  of  collecting  or  using 
them  as  a  seUoff  is  gone.  I  have  indicated  on  the  bills  presented  the  result 
of  these  views.  It  follows  that  the  motion  to  direct  the  clerk  to  set-oft  said 
costs  must  be  denied. 


Ppeiffeb  e.  Ffeiffeb. 
{Suverior  Court  of  Buffalo,  TrUil  Term.    September,  1889.) 

DiVOBCB — AdULTBRT — EVIDBNCB. 

In  an  action  for  divorce  on  the  ground  of  adultery  with  one  P.,  a  witness  testified 
that,  before  defendant's  marriage,  P.  called  on  her  several  times,  and  they  went 
away  together;  that  defendant  returned  before  10  P.  m.,  and  said  she  had  been 
riding  with  P.,  and  had  drank  wine,  etc.,  at  a  certain  saloon,  which  was  a  respecta- 
ble place.  Another  witness  testified  that,  after  the  marriage,  she  saw  a  man  call 
St  defendant's  apartments  twice,  when  plaintiff  was  not  there,  and  remain  about  an 
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honr  each  time.  Witness  did  not  know  of  sny  other  person's  being  there  at  the 
time,  and  could  not  identify  the  man  as  P.,  though  she  said  that  she  had  learned 
that  that  was  his  name.  Another  witness  testified  that  she  was  present  on  another 
occasion  when  P.  called  on  defendant.  Defendant  left  her  husband,  and  wrote  him 
a  letter,  in  which  she  said  that  she  was  nnhappy;  that  she  had  never  loved  him; 
that  she  conld  keep  up  the  deception  no  longer;  and  that  he  was  beginning  to  no- 
tice her  coldness.  Defendant  then  went  to  the  house  of  P.'s  sister,  with  whom 
F.  boarded,  but  nothing  was  shown  reflecting  on  the  sister's  character.  An  offer 
by  defendant  or  F.  to  put  themselyes  In  a  position  to  furnish  proof  on  which  plain- 
tUt  could  base  an  action  for  divorce,  was  rejected.  A  witness  testified  that  he  met 
defendant  in  another  city,  when  she  told  blm  that  she  left  her  home  with  a  rail- 
road man.  P.  was  in  the  employ  of  a  railroad  company,  but  it  was  shown  that  he 
could  not  have  gone  with  defendant  when  she  left  Meld,  that  the  evidence  was 
not  sufficient  to  sustain  a  verdict  for  plaintiff. 

Action  by  William  L.  Pfeiffer  against  Adelia  S.  Pfeiffer  for  divorce  on  the 
ground  of  adultery.  Two  issues  submitted  to  the  jury  were  answered  in  the 
afiBrmative,  and  defendant  moves  to  set  aside  the  verdict  as  contrary  to  the 
evidence,  and  for  a  new  trial. 

Arthur  W.  Hickmann,  for  plaintiff.     Emory  P.  Close,  for  defendant. 

Hatch,  J.  This  action  is  brought  by  plaintiff  to  obtain  an  absolute  di- 
vorce from  defendant.  Issnes  were  framed,  and  a  trial  by  jury  had.  The 
evidence  disclosed  the  fact  that  the  parties  were  married  in  1881,  and  imme- 
diately went  to  reside  at  the  comer  of  Elm  and  Virginia  streets,  in  Buffalo. 
The  co-respondent  named  in  the  complaint  was  one  Plato,  and  under  the  issues 
framed  two  questions  were  finally  submitted  to  the  jury  for  their  decision, 
both  of  which  were  answered  in  the  afilrmative.  It  now  becomes  necessary 
to  examine  the  evidence,  in  order  to  determine  whether  it  is  sufiScient  to  war- 
rant the  afflrmative  findings.  The  rule  of  law  applicable  to  this  case  is  not 
difiicnlt  of  discovery,  it  having  been  quite  recently  stated  by  Judge  Andrews 
in  Allen  v.  AUen,  101  N.  T.  658,  5  N.  E.  Rep.  341,  as  follows:  "We  under- 
stand the  rule  to  be  that  in  a  civil  action  the  fact  of  adultery  may  be  proved 
by  such  facts  and  circumstances  as  under  the  rules  of  law  are  legal  evidence, 
admissible  in  a  court  of  justice,  which  clearly  satisfy  the  mind  of  the  tribunal 
which  is  required  to  pass  upon  the  question  of  the  commission  uf  the  act.  In 
weighing  the  evidence,  and  considering  the  facts  and  circumstances,  great 
care  is  necessary,  on  the  one  hand,  not  to  be  misled,  by  circumstances  reason- 
ably capable  of  two  interpretations,  into  giving  them  an  evil,  rather  than  an 
innocent,  one;  nor,  on  the  other,  by  refusing  to  give  them  their  plain  and 
natural  significance,  on  the  theory  that  a  different  standard  of  judgment  ap- 
plies to  such  cases  from  that  which  in  ordinary  transactions  guides  the  con> 
elusions  of  intelligent  and  conscientious  men. "  It  is  seen  at  a  glance  that 
the  rule  is  clear,  but,  like  all  similar  rules,  the  great  difficulty  lies  in  applying 
it  to  the  particular  facts.  By  agreement  of  the  parties,  and  under  the  decision 
and  charge  of  the  court,  the  jury  were  required  to  answer  the  two  following 
questions:  "First.  During  the  months  of  July  and  August,  1883,  did  the  de- 
fendant commit  adultery  and  have  carnal  intercourse  with  a  man  named  Pluto, 
on  Elm  street,  in  the  city  of  Buffalo,  or  elsewhere?"  "Fourth.  Did  the  de- 
fendant, at  any  time  since  the  marriage  with  plaintiff,  commit  adultery  or 
have  carnal  connection  with  the  said  Plato?"  The  first  of  these  questions  was 
specific,  in  that  it  was  confined  to  the  particular  months;  the  second,  general 
as  to  time  and  place;  while  both  are  confined  to  the  commission  of  the  offense 
with  a  particular  individual,  and  no  attempt  was  made  upon  the  trial  to  em- 
brace any  other  than  the  individual  named. 

The  evidence  offered  by  plaintiff  to  establish  his  allegations  consisted  of 
both  oral  and  written,  and  in  all  substantial  particulars  is  as  follows:  Plain- 
tiff first  gave  evidence  tending  to  establish  an  intimacy  between  defendant 
and  Plato  prior  to  the  marriage,  and  called  Mrs.  Carrie  Ginther,  a  servant 
who  worked  with  defendant  in  the  house  of  Mr.  Chester,  in  Buffalo,  in  1880, 
a  year  prior  to  the  marriage.    She  testified  that  upon  four  or  five  different  oc> 
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casions  Plato  called  to  see  defendant,  and  they  went  away  together;  that  the 
bouse  was  closed  at  10  o'clock  p.  h.;  that  defendant  was  then  in,  and  that  she 
did  not  know  at  what  hour  she  returned;  that  she  afterwards  conversed  with 
her  as  to  where  she  went,  and  was  informed  by  defendant  that  she  and  Plato 
bad  been  out  riding,  and  bad  drank  some;  that  she  drank  wine,  beer,  and  pop, 
and  tried  to  see  how  much  she  could  drink;  that  she  had  been  at  Schenkle- 
berger's.  a  saloon.  This  is  all  the  testimony  tending  to  establish  a  prior  in- 
timacy. The  saloon  spoken  of  was  a  respectable  place,  and  frequented  by  re- 
spectable people.  Standing  alone,  this  intimacy  does  not  lead  the  mind  to  a 
clear  conclusion  of  guilt.  Indeed,  the  whole  transaction  is  quite  as  consistent 
with  innocence  as  guilt.  At  the  most,  we  could  only  say,  with  reasonable 
certainty,  that  the  acts  were  imprudent,  but  it  utterly  fails  to  satisfy  the  miud 
of  criminality. 

We  now  come  to  the  testimony  upon  which  it  is  claimed  that  the  jury  were 
authoiized  to  find  the  criminal  act,  when  taken  in  connection  with  the  cir- 
cumstances narrated  and  others  to  be  named.  This  rests  for  support  upon 
the  testimony  of  one  witness,  Mrs.  Chiida  Meissner,  who  testiQed  that  she 
lived  in  the  same  house  with  the  defendant,  at  the  corner  of  Elm  and  Vir- 
ginia streets,  after  the  marriage;  that  the  defendant  kept  no  servant,  but 
lived  there  with  her  husband;  that  about  h  month  prior  to  defendant's  leav- 
ing her  husband,  which  occurred  in  August,  1883,  she  saw  a  man  go  to  the 
apartments  of  defendant  in  the  afternoon,  and  remain  aboal  an  hour;  that 
plaintiff  was  not  then  there,  and  that  she  did  not  know  of  any  other  person 
being  there;  that  about  a  month  after  she  saw  the  same  man  call  again,  un- 
der the  same  circumstances,  and  remain  about  the  same  length  of  time.  This 
witness  did  not  know  the  man's  name,  and  had  never  seen  him  before,  but 
she  stated,  upon  her  direct  examination,  that  she  learned  bis  name  was  Plato. 
Her  cross-examination  was  as  follows:  "Quettton.  Who  told  you  what  this 
man's  name  was?  Ansioer.  I  don't  know;  most  everybody  spoke  of  that. 
Q.  After  that  time?  A.  Yes,  sir.  Q.  About  how  long  afterwards  was  it 
you  heard  about  Plato?  A.  The  next  day.  Q.  Did  you  see  a  publication  in 
the  newspaper  that  mentioned  Mr.  Plato's  name?  ^.  Yes,  sir.  Q.  You  read 
al)out  it?  A,  Yes,  sir.  Q,  After  that  you  came  to  the  conclusion  in  some 
way  that  the  man  you  saw  was  Plato  ?  A.  Yes,  sir.  Q.  That  is  all  you  know 
about  it?  il.  That  Is  all."  She  was  also  unable  to  desciibe  the  man,  and  his 
identity  was  thus  left  to  depend  upon  a  supposition  that  he  was  probably 
identical  with  Plato.  The  testimony  is  claimed  by  plaintiff  to  be  aided  as  to 
identity  by  the  testimony  of  Mrs.  Judd,  called  by  plaintiff.  Her  statement  is 
that  she  was  present  at  defendant's  house  the  day  before  she  left  her  husband, 
and  on  that  day  Plato  called,  and  left  a  message  for  defendant  from  his  sister, 
and  she  added:  "It  may  have  been  the  same  day  Mrs.  Meissner  referred  to." 
Uiving  full  force  and  effect  to  all  this  testimony,  it  still  leaves  the  mind  in 
doubt  as  to  whether  the  person  seen  by  Mrs.  Meissner  to  go  to  the  house  was 
the  man  Plato.  Certainly  it  falls  short  of  clearly  satisfying  the  mind  upon 
that  point.  But,  if  we  say  it  was  Plato  who  called  upon  these  two  occasions, 
we  are  still  left  in  doubt  as  to  what  occurred.  If  one  of  the  occasions  was 
when  Mrs.  Judd  was  there,  then,  upon  plaintiff's  own  showing,  it  is  clear 
that  no  criminal  act  transpired,  as  she  states  the  purpose  of  the  visit,  and  what 
took  place.  Three  circumstances,  in  connection  with  some  to  be  hereafter 
noted,  are  urged  iu  support  of  criminal  acts  at  this  time  between  the  parties — • 
First,  the  intimacy  prior  to  the  marriage;  second,  the  absence  of  the  husliand 
at  the  time  of  the  call;  and,  third,  that  defendant  was  alone.  We  have  al- 
ready adverted  to  the  first.  As  to  the  second,  it  is  not  an  extraordinary  oc- 
currence that  a  former  acquaintance  calls  upon  a  married  lady  in  the  absence 
of  her  husband.  It  all  depends  upon  the  situation  of  the  parties  and  sur^ 
roundings,  the  opportunities  presented,  and  the  desire,  or  indication  of  de- 
sire, to  commit  the  criminal  act.    It  may  point  to  a  criminal  act,  and  it  may 
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be  the  most  innoceot.  Here  there  is  not  the  slightest  proof  of  surrounding 
circHiustances  to  lead  the  mind  in  either  direction.  It  is  not  absolutely  cer- 
tain that  she  was  alone  at  any  time  when  Plato  called,  assuming  he  did  call; 
as  the  most  that  Mrs.  Meissner  said  was  that  she  did  not  know  of  any  one  be- 
ing present.  But  it  fails  short  of  clear  proof,  while  it  is  certainly  proved 
that  upon  one  occasion  Mrs.  Judd  was  present,  which  completely  refutes  any 
idea  of  a  criminal  act  at  that  time.  * 

None  of  the  badges  which  usually  accompany  intimacy  are  here  found  pres- 
ent. It  does  not  appear  that  after  marriage  the  parties  had  ever  met,  no 
criminal  attachment  is  shown,  no  endearments  have  tteen  witnessed,  or  in- 
timacy in  any  particular  established;  so  that,  giving  this  transaction  its  due 
weight,  it  cannot  be  said  from  it  that  the  criminal  act  is  clearly  established, 
or  that  tlie  inference  arising  therefrom,  giving  to  them  their  plain  and  natural 
significance,  leads  to  a  clear  conclusion  of  a  criminal  guilt.  On  the  contrary, 
the  whole  transaction,  talsen  together,  is  as  susceptible  of  an  innocent  as  a 
guilty  construction,  and,  when  such  Is  the  case,  courts  are  bound  to  adopt  the 
former.     Allen  v.  Allen,  supra;  Pollock  v.  Pollock,  71  N.  T.  137. 

Another  item  of  evidence  relied  upon  to  uphold  the  verdict  is  a  letter  writ- 
ten by  defendant  to  plaintiff  at  the  time  she  left  her  home.  While  this  let- 
ter is  reprehensible  to  the  last  degree,  and  shows  an  utter  disregard  upon  the 
defendant's  part  of  the  marital  obligation,  and  a  faithful  fulfillment  upon  the 
plaintiff's  part,  yet  I  fail  to  And  in  it  evidence  of  criminal  guilt.  Plato's  name 
is  not  mentioned.  The  portion  of  it  relied  upon  is  as  follows:  "Will,  I  have 
left  you  for  good.  Do  nothing  rash.  Justtake  things  easy,  and  you  will  for- 
get me  in  a  little  while;  at  least  I  hope  so,  for  I  am  unworthy  of  your  love. 
I  have  never  loved  you  as  I  should  do.  I  tried  to  do  so,  and  make  you 
happy,  but  I  could  not,  and  am  only  making  you  miserable,  as  well  as  my- 
self; for  I  am  very  unhappy.  It  is  much  better  that  we  should  part,  for  I 
cannot  keep  up  this  deception  any  longer,  as  you  are  beginning  to  notice  my 
coldness  towards  you.  *  •  •  I  am  not  happy  with  you,  although  you  have 
done  all  you  could  to  make  me  so."  While  it  is  quite  evident  that  the  plain- 
tiff had  been  grossly  wronged  by  the  defendant,  and  while  a  letter  of  this 
character,  coupled  with  a  willful  absence,  raises  a  desire  in  the  mind  to  sever 
the  marriage  relation,  so  grossly  neglected,  abused,  and  disregarded  by  de- 
fendant, yet  the  court's  action  must  be  based  upon  other  considerations,  in 
which  sentiment  finds  no  place.  I  have  carefully  analyzed  this  letter,  and 
am  unable  to  find  in  it  evidence  of  criminal  guilt.  It  says  that  she  is  unhappy; 
that  siie  has  never  loved  her  husband,  although  she  has  tried  to  do  so,  and 
make  him  happy;  that  this  deception  she  can  keep  up  no  longer;  that  be  is 
beginning  to  notice  it,  and  consequently  she  leaves.  I  find  nothing  more 
here  than  that  she  has  practiced  deception  upon  him  in  pretending  to  love  him 
when  she  did  not  Ceitainly  there  is  no  strain  of  language  to  give  it  such  in- 
terpretation. It  is  in  harmony  with  the  whole  language  used,  while  to  give 
it  a  guilty  construction  we  must  interpolate  something  not  expressed,  and  do 
violence  to  its  whole  tenor. 

Another  item  of  Interest  is  given  by  Mr.  Schelling,  the  attorney  for  the 
plaintiff  at  that  time,  who  details  finding  defendant  at  the  house  of  Mr.  Oul- 
linan  after  the  fligtit.  He  states  that  he  conversed  with  defendant,  and 
charged  her  with  improper  intimacy  with  Plato,  which  she  denied.  Mrs. 
Callinan  was  the  sister  of  Plato,  but  there  is  nothing  shown  reflecting  upon  her 
character  or  respectability.  She  lived  in  the  house  with  her  husband,  grand- 
mother, and  children ;  and,  some  days  before,  plaintiff  had  arranged  to  go  to 
lier  bouse  when  she  left  her  husband.  It  is  trqe  she  was  Plato's  sister,  and 
Plato  boarded  there;  but  there  is  no  evidence  to  show  that  anything  improper 
took  place  there,  or  that  Mrs.  Cnllinan  would  consent  to  anything  improper, 
or  that  there  was  anything  out  of  place  in  the  whole  matter,  beyond  the  fact 
of  her  leaving  home  and  going  there.    Schelling  says  that  he  made  an  ap- 
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pointraent  for  defendant  and  Plato  to  come  to  his  office  next  day,  which  they 
did,  and  that  he  then  cliarged  both  of  them  with  criminal  intimacy,  and  that 
both  denied  it;  and  that  Plato  said,    "You  will  have  to  prove  that,"   and 
then  wpot  out  of  the  office  to  see  his  lawyer,  and  afterwards  came  back. 
Plato  was  in  the  employ  of  a  railroad,  and  there  was  some  talk  that  plaintiff 
would  sue  him  for  ejiticing  away  bis  wife,  and  interfere  with  liis  employment; 
and  thereupon  defendant  or  Plato  made  the  proposition  that  they  would  put 
themselves  in  a  position  where  proof  might  be  obtained  upon  which  to  found 
an  action  for  an  absolute  divorce.    This  was  communicated  to  plaintiff,  and 
was  by  him  rejected.    The  moral  degradation  of  the  parties  to  this  proposi- 
tion is  sufficiently  evident,  and,  if  it  were  the  law  that  a  willingness  to  com- 
mit the  criminal  act  and  an  offer  to  do  it  were  equivalent  to  the  act  itself,  we 
should  have  no  difficulty.    But  nothing  was  done  under  it,  and,  at  the  moat, 
it  only  shows  that,  under  certain  contingencies,  they  were  willing  to  put 
themselves  in  an  equivocal  position,  but  their  denials  were  interposed  to  the 
fact  of  its  ever  having  been  done.    The  only  other  item  of  evidence  offered 
by  plaintiff  was  given  by  Mr.  Hornung,  who  met  the  defendant  in  Kew  Or- 
leans, in  1883,  where  she  bad  gone,  and  still  resides.    He  there  met  her  in  a 
concert  saloon,  where  she  was  employed  as  a  waitress.    She  made  herself 
known  to  Hornung,  and  stated  to  him  that  she  had  left  Buffalo,  and  gone  to 
Chicago  with  a  railroad  man,  and  had  from  the  last-named  place  gone  to  New 
Orleans.    There  is  here  no  admission  of  criminal  guilt  on  her  part.    Per- 
haps the  evidence  would  warrant  the  inference  of  criminal  guilt,  if  it  estab- 
lished the  fact  that  Plato  went  with  defendant  to  Chicago  when  she  left  Buf- 
falo, as  the  only  issue  was  her  criminal  relations  with  him.    If  we  are  to 
adopt  this,  we  must  say  that  the  characterization  of  employment  designates 
Plato  with  reasonable  certainty,  as  be  was  in  the  employ  of  the  railroad. 
Railroad  men  are  quite  plentiful,  and,  when  this  declaration  is  taken  in  con- 
nection with  the  testimony,  it  is  far  removed  from  anything  like  certainty. 
Mrs.  CuUinan  was  sworn  by  the  defendant,  and  testitied  that  when  defendant 
left  her  house  for  ChicagO'  she  accompanied  her  to  the  depot,  and  was  the 
only  person  who  went  with  her;  that  she  left  Buffalo  alone,  unaccompanied 
by  any  one;  that  Plato  was  at  her  bouse  that  night  and  the  next  evening. 
This  could  not  be  true,  and  Plato  have  accompanied  her.    She  further  testified 
that  the  arrangement  by  which  defendant  came  to  her  house  was  made  with 
her  two  or  three  days  before  she  left  her  husband.    This  is,  in  substance,  all 
of  the  evidence  submitted  to  the  jury,  with  the  exception  of  a  subsequent  visit, 
proven  to  have  been  made  by  defendant  to  Mrs.  Judd,  and  Plato's  calling 
while  she  was  there;  but  it  also  appeared  in  the  same  connection  that  Plato 
was  in  the  habit  of  calling  at  Mrs.  Judd's,  and  had  been  for  a  long  time  previ- 
ous, and  that,  wlien  defendant  left,  Plato  was  not  informed,  as  he  then  called, 
and  was  surprised  to  find  her  gone.    Taking  this  testimony  in  detail,  and  also 
as  a  whole,  the  most  that  can  be  said  of  it  is  that  much  of  it  is  suspicious,  and 
from  some  of  it  it  is  possible  to  construe  criminal  guilt,  not  as  a  necessary  in- 
ference, but  as  a  possible  one.    But  it  does  no  violence  to  ordinary  human 
reasoning  to  also  give  it  an  innocent  interpretation :  and  with  the  plain  rule  of 
construction  confronting  us,  that  an  innocent  rather  than  an  evil  interpreta^ 
tion  should  be  placed  upon  the  acts,  when  they  are  capable  of  it,  my  mind 
is  led  to  the  conclusion  that  the  facts  proved  do  not  clearly  establish  criminal 
guilt,  or  authorize  it  as  a  fair  and  clear  inference  from  the  testimony.    The 
verdict  of  the  jury  will  therefore  be  set  aside,  and  a  new  trial  ordered. 
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Allison  v.  Loouis  et  al. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department.    Feb.  11, 1890.) 

XORTOAOB8 — BeDEKPTIOH — EZTSKSIOK  OF  TiMI. 

Plaintiff  and  defendant  agreed  to  form  a  corporation,  the  former  to  take  and  pay 
for  all  the  stock  except  one  share  to  be  held  by  defendant,  and  another  for  the  pur- 
pose of  incorporation,  and  to  make  certain  advances  to  be  repaid  oat  of  the  profits. 
I)efendant  was  to  be  president  and  treasurer,  and  have  the  general  management, 
for  which  he  was  to  receive  a  percentage  of  the  profits.  He  also  agreed  to  bear 
one-half  the  loss,  and  to  convey  certain  real  estate  to  plaintiff  as  security  therefor. 
After  the  corporation  had  been  formed,  and  plaintiff  bad  made  the  stipulated  ad- 
Tanoes,  a  second  agreement  was  made  by  the  parties,  which  provided  that  defend- 
ant sboald  resign  as  treasurer  in  favor  of  plaintiff,  who  was  to  make  such  additional 
•dvanres,  up  to  a  stated  amount,  as  should  be  necessary  to  enable  the  company  to 
pay  its  debts  and  complete  its  plant;  and  that,  if  at  the  end  of  five  years  the  profits 
were  insoffloient  to  pay  him  his  advances,  plaintiff  was  to  have  full  possession  of 
the  real  estate  conveyed  to  him  by  defendant,  and  the  right  of  the  latter  to  a  reoon- 
veyanoe  should  cease,  unless  before  that  time  defendant  should  tender  one-half  the 
losses,  and  interest.  Beld,  that  the  second  agreemenVnnder  whioh  the  parties 
acted,  though  unsigned,  was  valid,  and  supported  by  a  sufficient  consideration;  that 
the  intention  thereof  was  to  give  defendant  five  years  to  perform  his  contract,  and 
aave  his  property;  and  that  the  fact  that  the  business  was  by  mutual  assent  aban- 
doned before  the  end  of  the  five  years  did  not  shorten  the  time  within  whioh  defend- 
ant might  exercise  his  right  of  redemption. 

Appeal  from  special  term,  Onondaga  county. 

Ai^on  by  William  C.  Allison  against  Harvey  N".  Loomis,  and  Florence  Y. 
Loomis,  and  others.  On  tbe  22d  November,  1886,  the  plHintiS  and  the  de> 
fendant  Harvey  N.  Loomla  entered  into  an  agreement  in  writing,  under  seal. 
1^  which  they  agreed  to  organize  a  corporation,  under  the  laws  of  the  state  of 
New  Jersey,  for  the  purpose  of  quarrying,  crushing,  and  dealing  in  stone  at 
Linwood  in  the  township  of  Ridgefleld,  Bergen  county,  K.  J.,  tbe  corporation 
to  be  organized  for  the  period  of  five  years,  and  the  capital  stock  to  be  87,500, 
divided  into  300  shares,  of  825  each.  Allison  agreed  to  take  and  pay  for  all 
tbe  stock;  but,  for  the  purpose  of  incorporation,  one  share  was  to  be  held  by 
Loomis,  and  one  by  another  party.  Allison  agreed  to  lease  to  the  company, 
for  its  purposes,  certain  premises  owned  by  him,  upon  which  was  a  stone 
qnarry,  for  two  years,  at  81,200  a  year,  with  contract  that,  at  or  before  the 
end  of  the  two  years,  he  would  sell  and  convey  to  the  company,  and  the  com- 
pany would  purchase,  tbe  land,  for  810,000  and  interest,  less  such  sums  as 
might  be  paid  for  rent;  the  terms  of  this  purchase  to  be  one-half  cash,  and 
the  balance  in  two  years.  Allison  also  agreed  to  loan  to  the  company  such  money 
as  it  should  require  in  the  business,  over  and  above  its  capital,  to  the  amount 
of  812.500.  Loomis  was  to  be  the  president  and  treasurer,  and  to  have  the 
general  management;  for  which  he  was  to  receive  20  per  cent,  of  the  net 
profits,  and  no  other  compensation.  Dividends  were  to  be  made  quarterly, 
beginning  Jane  1, 1887,  if  earned.  Allison  also  agreed  to  advance  to  Loomis 
81i300  in  13  weekly  installments,  to  be  repaid  with  interest,  out  of  his  20  per 
eent.  of  the  profits;  and  Loomis  agreed  "that,  in  case  the  enterprise  proves 
anprofltable,  (unless  a  change  is  made  in  the  management  by  Allison,)  so  that 
Allison  sustains  a  loss  on  his  advances,  or  any  part  thereof,  or  on  his  stock, 
or  any  part  thereof,  Loomis  will  bear  half  said  loss;  and,  for  the  purpose  of 
securing  Allison  his  loan  of  81|300,  and  one-half  of  said  loss,  said  I/ramis  will 
give  him  a  deed  of  conveyance  of  bis  five  pieces  of  real  estate  in  Manlius  and 
Syracuse,  New  York.  Loomis  to  have  the  use  of  said  real  estate  free  of  charge 
during  the  time  said  Allison  holds  the  same  as  security,  as  herein  provided." 
When  Allison  was  repaid  the  81,300,  and  his  advances  to  the  company,  and 
interest,  including  bto  87,500  investment  in  stock,  he  agreed  to  transfer  to 
Loomis  180  shares  of  the  stock,  and  reconvey  to  him  the  real  estate  in  Manlius 
and  Syracuse.  The  corporation  was  formed,  and  stock  taken  and  paid  for  by 
Allison  as  agreed;  and  Loomis  conveyed  to  Allison  the  five  pieces  of  real  es- 
v.9N.y.B.no.2 — 3 
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tate  in  Manllus  and  Syracuse.  The  corporation  adopted  the  agreement  be- 
tween Allison  and  Loomis;  and  Lootnis  became  its  president,  treasurer,  and 
manager.  It  took  possession  of  the  premises  of  the  plaintiff  described  in  the 
contract,  and,  under  the  managumeDt  of  Loomis,  proce<>ded  to  the  construc- 
tion of  its  plant.  Allison  advanced  to  Loomis  the  Kl,300,  and  also  advanced 
to  the  corporation  the  •12,500  mentioned  in  the  contract.  Loomis  continued 
to  be  manager  until  aliout  June  1,  1887.  In  the  latter  part  of  May,  he  re- 
ported to  Allison  that  he  had  expended  on  the  enterprise  the  entire  amount 
advanced  by  Allison,  and  had  incurred  in  addition  an  indebtedness  of  about 
86,000,  then  due  and  unpaid,  and  that,  in  order  to  complete  the  plant,  and  pay 
the  debts,  about  $8,000  more  was  needed.  Thereupon  negotiations  were  bad 
between  the  parties  for  further  advances  to  be  made  by  Allison  in  the  enter- 
prise; and  he,  on  or  aboat  .Tune  4. 1887.  advanced  the  further  snm  of  012,000. 
This  was  mnde  pursuant  to  an  unsigned  written  agreement  made  between 
the  parties  about  June  1,  1887,  under  which,  as  the  referee  flnds.  "the  parties 
acted  from  that  date,  as  well  as  under  the  contract  of  November  22,  1886." 
In  this  agreement  it  was,  among  other  things,  provided  that  Loomis  should 
resign  as  treasurer,  but  continue  as  manager;  that  Allison  should  be  elected 
treasurer,  and  manage  the  flnances,  for  wliich  he  was  to  receive  20  per  cent, 
of  the  net  profits,  and  this  to  continue  until  all  his  advances  were  paid;  that 
Allison  should  advance  as  much  more  as  was  necessary  to  pay  the  debts  and 
complete  the  plant,  up  to  about  $8,000,  and,  in  case  the  enterprise  was  profit- 
able, make  further  advances  for  the  running  of  the  business, — making  in  all, 
excluding  the  payment  for  stock,  the  sum  of  $32,500;  that  dividends  should 
be  made  quarterly,  beginning  December  1,  1887,  if  earned,  and,  after  Allison 
was  paid  his  advances  and  interest,  including  what  be  paid  for  the  stock,  he 
should  transfer  to  Loomis  120  shares  oT  the  stock,  and  reconvey  the  real  estate. 
The  clause  of  the  agreement  as  to  this  real  estate  was  as  follows :  "  Said  Loomis 
agrees  that,  in  case  the  enterprise  undertaken  by  said  company  proves  unprof- 
itable, so  that  Allison  sustains  a  loss  on  the  advances  heretofore  made  by  him 
to  the  company,  or  on  his  stock,  or  any  part  thereof,  said  Loomis  will  bear 
half  said  loss.  And,  for  the  purpose  of  securing  Allison  said  loan  of  thirteen 
hundred  dollars  to  said  Loomis,  and  one-half  his  loss  on  advances  heretofore 
and  hereafter  made  to  said  company,  and  on  his  stock,  said  Loomis  has  given 
him  a  deed  of  conveyance  of  his  five  pieces  of  real  estate  in  Manlius  and  Syra- 
cuse, New  York;  Loomis  to  have  the  use  of  said  real  estate  free  of  charge 
during  the  time  said  Allison  holds  the  same  as  security,  as  herein  provided; 
provided,  that  if,  at  the  end  of  five  years  from  the  date  hereof,  the  proBts  have 
been  insufficient  to  pay  said  Allison's  advances,  with  interest,  then  said  Alli- 
son shall  be  entitled  tu  full  possession  of  said  lands  and  real  estate,  and  the 
right  of  said  Loomis  to  a  reconveyance  thereof  shall  cease,  unless  said  Loorais 
shall  beiore  that  time  tender  said  Allison  one-half  of  said  loss,  and  interest 
thereon,  and  demand  such  reconveyance."  Under  this  arrangement,  the  bus- 
iness was  continued  to  November,  1887,  when  Loomis  reported  to  Allison 
that  it  was  unprofitable,  and  could  not  be  made  successful;  and  thereupon,  as 
the  referee  flnds,  "  the  enterprise  was  abandoned,  and  the  corporation  itself 
bad  entirely  discontinued  operations,  and  has  performed  no  functions,  either 
in  the  furtherance  of  said  enterprise  or  otherwise,  and  all  with  the  knowledge 
and  consent  of  both  parties  to  this  action."  In  January,  1888,  a  creditor  of 
the  corporation  commenced  an  action  against  it  in  New  Jersey,  and  recovered 
judgment;  and  on  or  about  the  22d  March,  1888,  all  the  property  of  the  cor- 
poration was  levied  upon  and  sold  under  execution  upon  this  judgment,  and 
was  bid  in  by  one  Button.  The  referee  finds  that  this  creditor's  action  was 
brought  at  the  instigation  of  the  plaintiff,  and  that  the  property  was  bid  in  by 
Dutton  by  the  authority  of  plaintiff,  who  continues  to  have  an  interest  in  it. 
The  present  action  was  commenced  in  April,  1888.  to  ascertain  the  amount 
due  the  plaintiff  from  said  Loomis  for  security  of  which  the  conveyances  were 
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miide  from  Loomis  to  plaintiff,  and  foreclose,  as  a  mortgage,  those  convey- 
anoes,  sell  the  property,  and  apply  the  proceeds  on  the  debt.  In  ascertaining 
the  amount  of  the  debt,  the  referee  charged  the  plaintifC  with  the  value  of  the 
property  sold  on  the  judgment,  being  the  sum  of  $8,000,  and  tlie  balance  due 
the  plaintiff  was  found  at  815,179.50,  for  payment  of  which  the  property  was 
directed  to  be  sold,  except  one  piece,  wliich  had  been  theretofore  disposed  of 
by  agreement  of  parties.  From  the  judgment  of  foreclosure  entered  upon  the 
report  of  the  referee,  the  defendants  Loomis  and  his  wife  appeal. 

Argued  before  Hardix,  F.  J.,  and  Mabtim  and  Mkrwin,  .IJ. 

Louig  MartheUl,  for  appellants.    A.  L.  Betriona,  for  respondent. 

Merwim,  J.  The  main  question  on  this  appeal  relates  to  the  validity  and 
effect  of  that  portion  of  the  agreement  of  June,  1887,  which  specifies  tlie  ob- 
ject and  terms  upon  which  the  real  estate  in  question  was  conveyed  by  Loomis 
to  the  plaintiff.  That  agreement,  as  well  as  the  original  one  of  November, 
1886,  provides  for  the  payment  by  Loomis  to  Allison  of  the  61.300  loan,  and 
of  one-half  of  any  loss  that  Allison  shall  sustain  on  his  advances  or  stock,  in 
case  the  enterprise  proves  unprofitable.  The  property  in  question  is  conveyed 
by  Loomis  to  Allison  for  the  purpose  of  securing  the  loan,  and  such  half  of 
the  loss.  Notwithstanding  the  conveyance,  Loomis  is  to  have  the  use  of  the 
property  free  of  charge,  during  tlie  time  that  Allison  holds  it  as  security.  So 
far,  both  contracts  are  alike.  Then  comes,  in  the  latter  contract,  a  new  pro- 
vision, under  which  Loomis  claims  he  has  the  right  to  redeem  at  any  time 
within  five  years  from  its  date.  If  tliat  be  so,  and  the  contract  is  valid,  then 
this  action  cannot  be  now  maintained.  The  claim  of  the  plaintiff,  in  sub- 
stance, is  that  the  contract  itself  is  not  valid,  and  that  the  provision  for  securi- 
ty to  the  plaintiff  was  intended  to  be  absolute  and  enforceable  at  the  final  de- 
termination of  the  enterprise,  and  that  the  fact  that,  in  the  full  of  1887,  the 
enterprise  was  by  mutual  assent  abandoned,  made  the  security  then  complete, 
and  due.  We  must,  I  think,  assume  that,  as  far  as  the  question  at  issue  here 
is  concerned,  the  contract,  though  unsigned,  was  valid.  Homer  v.  Insurance 
Co.,  67  N.  Y.  481.  It  was  supported  by  a  sufiSdent  consideration.  Under 
it,  there  was  a  new  relation  between  the  parties.  Loomis  resigned  as  treas- 
urer, and  the  plaintiff  was  elected  in  his  place,  and  became  manager  of  the 
finances  of  the  company,  with  the  right  to  receive  as  compensation  a  portion 
of  the  profits.  The  partial  control  so  given  up  by  the  defendant  and  received 
by  the  plaintiff  was  a  sufficient  consideration  for  the  extension  of  time,  if  there 
was  one.  The  parties  acted  under  the  agreemenc.  as  changed,  from  that  time 
forward.    The  new  agreement  was  proved  and  put  in  evidence  by  the  plaintiff. 

Was  there  an  extension  of  time?  The  first  contract  left  the  time  of  pay- 
ment indefinite,  except  as  it  might  be  fixed  by  the  time  at  which  the  loss,  if 
any,  should  be  ascertained.  The  condition  was,  "in  case  the  enterprise  proves 
unprofitable. "  This  event  might  occur  before  the  expiration  of  the  five  years, 
as  the  funds  were  limited.  Very  likely  the  expectation  was  that  the  enter- 
prise would  continue  for  tlie  term  of  the  corporation.  It  was  not  a  certainty, 
as  the  result  showed.  In  the  new  contract,  the  proviso  was  that  if,  at  the 
end  of  five  years,  the  profits  were  insufllcient  to  pay  Allison,  tlien  the  right 
of  Loomis  to  a  reconveyance  should  cease,  unless  before  that  time  he  should 
pay  his  share  of  the  loss.  This  gave  Loomis  five  years  in  which  to  ascertain 
what  the  loss,  if  any,  was.  This,  in  substance,  said:  "The  deed  shall  be  ab- 
solute, unle^,  within  five  years,  Loomis  should  pay."  Clearly,  the  intention 
was  to  give  Loomis  five  years  in  which  to  perform  his  contract,  and  save  his 
property.  The  expression  is:  "Unless  said  Loomis  shall  before  that  time 
tender, "  etc.  This  contemplated  the  contingency  that  the  loss  might  be  as- 
certained befoi-e  the  end  of  the  five  years.  It  did  not  provide  that  the  loss 
should  be  paid  as  soon  as  ascertained.  The  circumstance,  therefore,  that  the 
business  was,  by  mutual  consent,  abandoned  before  the  end  of  the  five  years. 
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would  not  make  the  mortgage  immediately  due.  It  would  indicate  that  both 
parties  concluded  to  consider  the  enterprise  a  failure.  It  would  not  shorten 
the  time  within  wliich  Loomis  must  pay  his  sliare  of  the  loss,  and  exercise  his 
right  of  redemption.  The  case  of  Harding  v.  Manufacturing  Co.,  34  Conn. 
458,  does  not  aid  the  plaintiff.  There  the  security  sought  to  be  reached  was 
furnished  by  the  company  itself.  Here,  assuming  the  corporation  was  aban- 
doned,  it  does  not  follow  that  the  provisions  of  an  agreement  between  the 
individuals  interested  in  the  corporation,  in  regard  to  the  adjustment  of  their 
rights  as  between  themselves,  were  also  abandoned.  It  must,  I  think,  be  beld 
that  Loomis  had  five  years  within  which  to  redeem,  and  that  no  waiver  of 
this  right  was  shown.  It  follows  that  the  judgment  must  be  reversed.  Judg- 
ment reversed  upon  the  exceptions,  and  new  txial  ordered  before  another  ref- 
eree; costs  to  abide  the  event.    All  concur. 


Rfofford  et  al,  r.  Fbarsali,  et  dl. 
(Supreme  Court,  General  Term,  Fb>vt  Department.    March  U,  ISM.) 
Wills — Constbuotioh — ^Dbvisebb  and  LBOXTEita. 

At  a  time  when  he  had  three  brothers  UvinK,  one  sister,  and  a  nieoe,  the  daughter 
of  a  deceased  brother,  testator  executed  a  will  whereby  he  directed  his  residuary  es- 
tate "to  be  divided  into  as  many  equal  parts  as  I  shallnave  brothers,  or  their  lawful 
issue,  me  surviving.  But,  for  the  purpose  of  determining  the  number  of  snch 
equal  parts,  the  issue  of  a  deceased  brother,  whether  one  or  more,  shall  stand  in  the 
place  of  his,  her,  or  their  father.as  one  person  only.  I  make  the  following  dispo- 
sition of  the  said  equal  parts. "  One  of  said  equal  parts  was  then  given  to  one  of 
the  living  brothers,  and  a  trust  in  another  equal  part  was  created  for  each  of  the 
other  two;  no  disposition  being  made  of  a  fourth  equal  part.  The  wiU  then  pro- 
vided tiuit,  "  in  case  any  of  my  property  remains  undisposed  of  under  the  foregoing 
provisions  of  this,  my  will,  by  reason  of  the  death  of  my  said  brothers  without  issue 
Before  my  death,  I  give,  devise,  and  bequeath  such  property  as  may  remain  undis- 
posed of  as  aforesaid  to  my  sister. "  Held,  tliat  it  was  testator's  mtention  to  di- 
vide his  entire  residuary  estate  primarily  between  his  three  brothers  living  when 
he  made  the  will,  and  their  Issue,  to  the  exclusion  of  his  sister  and  niece. 

Appeal  from  special  term.  New  York  county. 

Action  by  Joseph  L.  Spofford  and  others  against  Pauline  S.  Fearsall  and 
others.  There  was  a  judgment  for  plaintiffs  and  defendant  Pauline  S.  Pear- 
aall  appeals. 

Argued  before  Van  Bbitmt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Thomas  &.  STiearman,  for  appellant.  William  Pierrepont  Williams, 
Thomas  T.  Sherman,  and  WUliam  V.  Rotoe,  for  respondents. 

Brady,  J  This  action  was  brought  to  obtain  a  judicial  construction  of 
the  will  of  Eugene  W.  Spofford,  who  died  on  the  23d  August,  1887.  It  bears 
date  the  16th  June,  1887.  At  the  time  of  its  execution  he  had  three  brothers 
living,  with  whom  he  resided,  a  sister,  and  a  niece,  who  was  the  daughter  of 
his  deceased  brother  Gardiner  S.  Spofford.  Gardiner  died  on  the  23d  of  Jan- 
uary, 1887,  intestate,  and  several  months,  therefore,  prior  to  the  death  of  the 
testator.  The  contention  arises  upon  the  third  and  fourth  clauses  of  the  will, 
which  are  as  follows:  "Third.  All  the  rest,  residue,  and  remainder  of  the 
estate,  both  real  and  personal,  which  shall  belong  to  me  at  the  time  of  my 
death,  or  as  to  which  I  shall  have  the  power  of  appointment  or  disposal  by 
last  will  and  testament,  (after  payment  of  the  aforesaid  sum  of  fifty  thousand 
dollars,  in  case,  by  the  terms  of  the  foregoing  clause  of  this  wfll,  the  same 
shall  become  payable,)  I  direct  to  be  divided  into  as  many  equal  parts  as  I 
shall  have  brothers,  or  their  lawful  issue,  me  surviving.  But,  for  the  pur- 
pose of  determining  the  number  of  such  equal  parts,  the  issue  of  a  deceased 
brother,  whether  one  or  more,  shall  stand  in  the  place  of  his,  her,  or  their  fa- 
ther, as  one  person  only.  I  make  the  following  disposition  of  the  said  equal 
parts:    (1)  In  case  my  brother  Joseph  L.  survives  me,  I  give  one  of  said 
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equal  puts  to  bim  absolutely,  or,  in  case  of  his  death  before  me,  leaving  law- 
ful Issae,  then  I  give  such  part  to  such  issue  in  equal  shares  and  proportions. 
(2)  In  case  my  brother  Paul  N.  dies  before  me,  leaving  lawful  issue,  I  give 
one  of  said  equal  parts  to  such  issue,  in  equal  shares  and  proportions.  But, 
in  case  my  said  brother  Paul  N.  survives  me,  I  give  this  said  equal  part  of 
my  estate  to  my  trustees  hereinafter  named,  in  trust,  nevertheless,  to  invest 
and  keep  invested  the  same,  and  to  receive  the  income  thereof,  and  to  pay 
and  apply  the  said  income  to  the  use,  maintenance,  and  support  of  my  said 
brother  Paul  IT.  during  his  natural  life,  and  at  and  after  the  death  of  said 
Paul  N.  after  my  death,  he  leaving  lawful  issue  him  surviving,  then  I  give, 
and  said  trustees  are  to  pay  over,  said  part  to  such  issue  in  equal  shares  and 
proportions.  If  said  F^ul  N.  dies,  after  my  death,  without  lawful  issue,  I 
give,  and  said  trustees  are  to  pay  over,  the  said  equal  part  of  my  estate  to  my 
brother  or  brothers  then  surviving,  or  his  or  their  lawful  issue,  if  any,  (they 
or  either  of  them  having  died  before  said  Paul  X.,)  in  equal  shares  and  pro- 
portions, such  issue  to  take  per  stirpes,  and  not  p«r  eapita,  subject,  never- 
theless, to  the  following  proviso:  that  if  my  brother  Edward  Clarence  shall  be 
then  living  the  share  be  would  take  under  this  (second)  subdivision  of  this 
(third)  clause  of  my  will  shall  not  be  paid  over  to  him,  but  shall  be  retained 
by  said  trustees  in  trust,  and  the  income  thereof  paid  and  applied  to  his  use 
and  maintenance  and  support  during  his  natural  life,  and  at  his  death  to  be 
paid  to  his  lawful  issue,  if  any,  bim  surviving,  in  equal  shares,  and  if  there 
be  none,  then  to  my  brother  Joseph  L.,  if  living,  or  his  lawful  issue,  if  any, 
he  being  dead,  in  equal  shares.  (3)  In  case  my  brother  Edward  Clarence  dies 
before  me,  leaving  lawful  issue,  I  give  one  of  said  equal  parts  to  said  issue  in 
equal  shares  and  proportions.  But,  in  case  my  said  brother  Edward  Clarence 
survives  me,  I  give  this  said  equal  part  of  my  estate  to  my  trustees  hereinafter 
named,  in  trust,  nevertheless,  to  invest  and  keep  invested  the  same,  and  to 
receive  the  income  thereof,  and  to  pay  and  apply  the  said  Income  to  the  use, 
maintenance,  and  support  of  my  said  brother  Edward  Clarence  daring  his  nat- 
ural life.  And  at  and  after  the  death  of  the  said  Edward  Clarence  after  my 
death,  he  leaving  lawful  issue  him  surviving,  then  I  give,  and  said  trustees  are 
to  pay  over,  said  part  in  equal  shares  and  proportions  to  such  issue.  If  said  Ed- 
ward Clarence  dies,  after  my  death,  without  lawful  issue,  I  give,  and  said 
trustees  are  to  pay  over,  the  said  equal  part  of  my  estate  to  my  brother  or 
brothers  then  surviving,  or  his  or  their  lawful  issue,  if  any,  (they  or  either 
of  tbem  having  died  before  said  Edward  Clarence,)  in  equal  shares  and  pro- 
portions, such  issue  to  take  per  stirpes,  and  not  per  capita,  subject,  never- 
theless, to  the  following  proviso:  that  if  my  brother  Paul  N.  shall  be  then 
living,  the  share  he  would  take  under  this  (third)  subdivision  of  this  (third) 
daase  of  my  will  shall  not  be  paid  over  to  him,  but  shall  be  retained  by  said 
trustees  in  trust,  and  the  income  thereof  paid  and  applied  to  his  use,  msinte- 
nance,  and  support  during  his  natural  life,  and  at  his  death  to  be  paid  to  his 
lawful  issue,  if  any,  him  surviving,  in  equal  shares,  and,  if  there  be  none, 
then  to  my  brotuer  Joseph  L.,  if  living,  or  his  lawful  issue,  if  any,  be  being 
dead,  in  equal  shares.  Fourth.  In  case  any  of  my  property  remains  undis- 
posed of,  under  the  foregoing  provisions  of  this  will,  by  reason  of  the  death 
of  my  said  brothers,  without  issue,  before  my  death,  I  give,  devise,  and  be- 
queath such  property  as  may  remain  undisposed  of,  as  aforesaid,  to  ray  sister, 
Pauline,  wife  of  Thomas  S.  Pearsall,  if  living,  and  to  her  issue  if  she  be  dead, 
such  issue  to  take  in  equal  shares  and  proportions." 

The  learned  Justice  presiding  at  the  special  term  thought  the  testator  in- 
tended to  give  his  entire  estate  in  equal  parts  to  his  brothers  living  at  the 
time  the  will  was  executed,  or  to  their  issue, — not  to  the  issue  of  the  brother 
deceased  at  all,  or  to  bis  sister,  except  in  a  remote  contingency.  This  view  is 
sustained  by  cogent  reasoning  predicate  of  the  terms  and  form,  frame  and 
Bobstanoe,  of  the  clauses,  and  it  is  substantially  conceded  that,  in  order  to  ac- 
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oomplish  a  different  result,  namely,  a  division  of  his  estate  into  four  equal  parts, 
it  is  necessary  to  interpolate  provisions  to  that  efiFect;  and,  wliatever  power 
the  courts  may  enjoy  of  effectuating  a  testator's  Intent  in  a  will  as  it  exists  by 
rejecting,  supplying,  or  transposing  words,  tliey  have  not  yet  attempted  to 
change  ttiat  intention,  and  carve  out  another  inlieritance,  by  adding  apt  words 
to  accomplish  that  object.  Here  it  is  not  necessary,  however,  to  resort  to  the 
power  suggested  for  the  interpretation  of  this  will,  for  the  reason  that  the 
testator's  intention  was,  it  clearly  appears,  to  divide  his  whole  estate,  pri- 
marily, between  his  brothers  living  and  their  issue.  The  particular  ref- 
erence to  these  brothers  and  to  his  sister  is  a  positive  indication  that  he  had 
no  others  in  view  when  the  will  was  executed,  and  meant  to  give  his  estate 
to  them,  and  to  them  only.  If  there  were  any  expression  in  the  clauses  men- 
tioned suggestive  of  an  intention  to  provide  for  the  issue  of  bis  brother  de- 
ceased, it  would  be  within  the  established  province  of  the  court  to  carry  that 
design  out  fully,  and  it  would  be  done  with  pleasure;  but  there  is  not.  His 
brother  was  dead  when  the  will  was  made,  and  bis  niece  was  living, — facts  of 
which  it  must  be  presumed  he  was  conscious, — and  yet  no  reference  is  made 
to  either;  a  silence  most  effective,  in  proof  of  an  intention  not  to  make  pro- 
vision for  the  niece.  The  language  of  the  first  paragraph  of  the  third  clause, 
indeed,  properly  Interpreted,  shows  that  such  silence  was  intentional.  lie 
directs  the  residue  of  his  estate  to  be  divided  into  as  many  equal  parts  as  he 
should  have  brothers,  or  their  lawful  issue,  him  surviving.  His  brother  Gard- 
iner was  then  dead,  and  could  not,  therefore,  survive  him.  He  did  not,  how- 
ever, leave  the  subject  in  that  general  way,  but  proceeded  to  illustrate  what 
be  meant  by  "brothers  or  their  lawful  issue,"  and  said,  "I  make  the  follow- 
ing disposition  of  the  said  equal  parts,"  and  did  it  by  naming  the  three  broth- 
ers then  living,  thus  generally  designating  the  existing  brothers  as  the  objects 
of  his  bounty,  and  then,  by  particular  mention  of  each  of  these  brothers,  de- 
fining and  declaring  how  the  share  of  each  should  be  held  and  enjoyed.  In- 
deed, the  whole  scheme  of  the  disposition  of  the  residue  of  his  estate  is  predi- 
cate of  the  lives  of  these  three  brothers, — made  so  by  specific  provision  and 
designation.  If  we  seek  for  kindred  cases,  with  kindred  results,  it  will  not 
be  in  vain.  In  Glanville  v.  Qlanville,  33  Beav.  304,  the  trust  was  for  four 
nephews  and  a  niece,  (naming  them,)  to  be  equally  divided  between  them. 
In  fact,  however,  there  was  an  additional  nephew  at  the  testator's  death.  The 
master  of  the  rolls,  Sir  John  Romilly,  although  desirous  to  admit  the  other 
nephew,  and  justly  so,  felt  obliged  to  exclude  him.  He  said:  "I  am  afraid 
it  is  not  in  the  power  of  the  court  to  extend  a  gift  where  a  definite  meaning 
can  be  given  to  the  words  as  they  stand."  And  again:  "I  have  been  very 
desirous  to  admit  the  fourth  nephew  to  participate  in  this  bequest.  *  *  * 
If  the  testator  had  merely  said,  '  in  trust  for  my  four  nephews  and  my  niece.' 
I  should  have  coma  to  a  different  conclusion;  and  it  certainly  seems  strange 
that  he  should  exclude  a  child  of  so  tender  an  age,  namely,  a  boy  who  in  1862 
was  only  ten  years  old."  In  re  Hidl's  Estate,  21  Beav.  314,  there  is  given 
us  a  stronger  illustration,  for  there  the  gift  in  trust  was  equally  to  be  divided 
"among  all  his  nephews  and  nieces  then  living,"  namely;  and  the  testator 
then  specified  them.  There  were  a  nephew  and  niece,  but  they  were  not  em- 
braced within  the  trust.  The  master  of  the  rolls,  after  consideration  of  the 
general  doctrine,  which  rejects  a  specified  number  when  it  is  apparent  that  it 
was  a  "mere  slip  in  expression,"  (Qaroey  v.  Hibbert,  19  Ves.  126,)  says:  "I 
think  that  the  testator  has  himself  specified  of  whom  the  class  is  to  consist, 
and  that  I  cannot  enlarge  it.  He  has  done  so  by  the  word  ■  namely,'  in  both 
cases  giving  a  distinct  meaning  to  the  class  he  meant  to  specify.  This  dis- 
tinguishes the  present  from  the  other  cases,  and  makes  it  a  legacy  only  to  the 
families  he  has  enumerated." 

It  is  not  deemed  necessary,  however,  to  pursue  this  subject  further;  for, 
wlien  we  have  ascertained  the  intention  of  the  testator,  we  have  the  guiding 
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star  which  leads  ns,  through  all  the  Intricacies  presented  by  the  able  counsel 
for  the  appellant,  to  a  place  of  security.  For  these  reasons,  and  adopting 
those  given  by  Justice  Barrett,  it  is  thought  that  the  judgment  appealed 
from  should  be  affirmed,  but  without  costs.    All  concur. 


Spader  et  al.  v.  Powers  et  aZ. 
ISwpreme  Court,  Oeneral  Term,  First  Department,    March  14, 1890.) 

WnUS — GOXBTBCCTIOK — RciiB  IN  ShBU.BT'B  ClAB. 

A  testator  devised  land  to  his  son  tor  life,  and  after  his  death,  "to  my  daughter, 
Margsret,  for  and  during  her  natural  life,  and  after  her  death  then  to  her  heirs  for- 
ever, or  in  the  event  of  her  beins  dead  at  the  time  of  the  death  of  my  son,  then  to  her 
heirs  directly  in  fee. "  Held  that,  testator  having  died  before  the  passage  of  the 
Bevised  Statutes  abolishing  the  rule  in  Hhelley's  Case,  the  entire  fee  passed  to  Mar- 
garet on  the  death  of  the  son  in  her  life-time. 

Appeal  from  cirouit  court,  New  York  county. 

Action  by  Margaret  O.  Spader  and  others  against  George  A.  Powers  and 
Otheis.     Thero  was  verdict  directed  for  defendants.    Plaintiffs  appeal. 

Argued  before  Van  Brunt,  F.  J.,  and  Brady  and  Daniels,  JJ. 

Walter  3f.  Roaebault,  for  appellants.  R.  H.  di  Cf.  lugraham,  {DanM  T. 
Walden,  of  counsel,)  for  respondents. 

Bkadt,  J.  This  action  was  brought  to  recover  possession  of  certain  real 
estate  iu  this  city  known  as  "138  Fulton  street,"  but  designated  in  ttie  will 
of  John  W.  Gilbert  as  "132  Fulton  street."  He  died  in  1828,  seised  in  fee- 
simple  absolute  of  the  premises  in  question.  He  left  a  will  dated  February 
18,  1S27,  which  was  proved  before  tlie  surrogate  of  this  county,  October  7, 
1828.  By  his  will  he  devised  the  premises  to  his  son,  Isaac  M.  Gilbert,  for 
life,  and  after  his  death  disposed  of  them  in  the  following  language:  "To  my 
daughter,  Margaret,  for  and  during  her  natural  life,  and  after  her  death  then 
to  her  heirs  forever;  or,  in  the  event  of  her  being  dead  at  the  time  of  the 
death  of  my  said  son,  Isaac  M.  Gilbert,  then  to  her  heirs  directly  in  fee. " 
ISaac  M.  Gilbert  died  after  his  father;  and  Margaret,  in  her  life-time,  conveyed 
the  property,  the  title  vesting  in  the  defendant  Powers.  She  died  in  1883, 
intestate,  leaving  the  plaintiffs  her  heirs  at  law.  This  action  was  brought 
by  them  upon  the  claim  that,  under  the  will  of  John  W.  Gilbert,  Margaret's 
ancestor,  she  took  but  a  life-estate,  and  her  heirs  the  fee.  The  defendants  in- 
sist that,  the  will  having  been  executed  and  the  testator  having  died  before 
the  passage  of  the  Revised  Statutes,  the  rule  in  Shelley's  Case  is  applicable; 
and  that  under  it  Margaret  took  a  fee  from  her  father,  and  consequently  her 
conveyance  transferred  an  indefeasible  title,  which  vested  in  the  defendHnts. 
The  learned  justice  at  circuit  took  the  latter  view,  and  directed  a  verdict  for 
the  defendant.  The  opinion  then  delivered,  which  sufficiently  disposes  of  the 
question,  is  as  follows:  "Barrett,  J.  The  will  in  question  took  e£[ect  prior 
to  the  B^vised  Statutes;  consequently  the  rule  in  Shelley's  Case  is  applica- 
ble to  the  devise.  The  testator  is  presumed  to  have  used  the  language  that 
be  did  in  the  sense  given  to  it  by  the  then  existing  and  settled  law.  Under 
the  rule  in  Shelley's  Case,  it  is  clear  that  upon  the  death  of  Isaac  M.  Gilbert 
the  entire  fee  passed  to  Margaret  Gilbert  The  devise  here  is  almost  precisely 
in  the  language  of  the  case.  In  Schoonmaker  v.  Sheely,  3  Denio,  485,  the 
devise  was  to  the  testator's  son,  B.,  during  his  natural  life,  and  after  his  de- 
cease to  bis  heirs,  and  their  heirs  and  assigns,  forever.  It  was  held  that  B., 
by  force  of  the  rule  in  Shelley's  Case,  took  an  estate  in  fee.  And  see  Brant 
v.  Belston,  2  Johns.  Gas.  384;  Campbell  v.  Ravxlon,  18  N.  Y.  420;  Moore  v. 
Littel,  41  N.  Y.  66.  Even  where  the  devise  was  contingent,  the  rule  oper- 
ated upon  the  happening  of  the  contingency.  Thereupon  the  estate  at  once 
vested,  and  the  life-term  merged  in  the  inheritance.    In  case  of  Margaret's 
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death  before  the  Testing  of  her  life-estate  In  possession,  her  heirs  were  to  take 
directly  from  the  testator.  In  that  event  the  words  ■  her  heirs '  are  words  oC 
purchase.  But  as  her  life-estate  vested  in  possession,  the  words  '  her  heirs  * 
are  clearly  words  of  limitation.  There  can  be  no  doubt  of  tlie  testator's  in* 
tention  that  the  rule  (upon  the  taking  effect  of  Margaret's  life)  should  work 
the  fee.  The  court,  therefore,  directs  the  jury  to  render  a  verdict  in  favor  of 
the  defendants." 

The  rule  in  Shdlep's  Case,  1  C!oke,  936,  held,  and  (per  Allen,  J.,  in 
Lytle  V.  Beveridge,  58  N.  Y.  601)  "  upon  very  subtle  and  artificial  reasoning, 
*  *  *  that  when  an  estate  of  freehold  is  limited  to  a  person,  and  in  the 
same  instrument  there  is  a  limitation,  either  mediate  or  immediate,  to  his 
heirs,  or  the  heirs  of  his  body,  the  word  ■  heirs '  is  to  l)e  taken  as  a  word  of  lim- 
itation; or,  in  other  words,  the  ancestor  takes  the  whole  estate.  If  the  de- 
vise be  to  the  heirs  of  his  body,  he  takes  a fee-taii ;  if  to  heirs  generally,  a  fee- 
simple."  And  the  domination  of  this  doctrine  as  the  controlling  one,  prior 
to  tlie  passage  of  the  Revised  Statutes,  is  established,  as  we  have  seen,  by  a 
variety  of  cases.  It  has  happily  been  swept  away,  and  with  it  the  prevalence 
of  the  subtle  and  artificial  reasoning  which  marked  its  birtli,  and  the  intense 
refinements  which  were  resorted  to  in  its  defense;  all  yielding  to  the  assaults 
made  upon  it,  and  to  its  abolition  in  1830,  (1  Be  v.  St.  724;  rev.  notes,  5  £ng. 
St.  at  Large,  302,)  with  a  view  to  give  full  effect,  unembarrassed  by  it,  to  the 
more  natural  and  reasonable  doctrine  that  the  intent  of  the  testator  is  the  guid- 
ing and  controlling  rule  of  interpretation  in  the  perpetuation  of  which  the  law 
disregards  the  technical  meaning  of  words  and  phrases,  wlien  necessary.  The 
same  specious  reasoning  out  of  which  it  sprung  is  ingeniously  employed  by 
the  counsel  for  the  appellant  to  overcome  its  application  here, — an  attempt 
promoted  and  distinguished  more  by  prejudice  against  the  rule  than  by  an- 
ticipation of  success  in  the  battle  against  it.  It  is  deemed  unnecessary  to 
follow  the  argument  of  the  learned  counsel,  however,  inasmuch  as  it  appears, 
notwithstanding  his  claim  to  the  contrary,  that  the  clause  of  the  testator's 
will  is  within  the  rule  considered,  and  with  reference  to  which  it  was  an- 
doubtedly  framed,  and  by  which  it  was  expected  and  intended  it  would  be 
governed.  For  these  reasons,  without  any  more  extended  discussion,  which, 
however  interesting,  could  lead  to  no  different  result,  the  judgment  should 
be  affirmed,  with  costs. 

Van  Bbunt,  F.  J.  and  Bakiels,  J.,  concur  in  result 


Hook  v.  Kenton  et  va. 
(Supreme  Court,  General  Term,  Fourth  Department.    Febmaiy  It,  1890.) 

1.  Husband  ahb  Wnra — Cowtbaots  Between. 

A  contract  between  a  husband  and  wife,  who  were  then  living-  In  a  house  owned 
by  the  wife,  that  the  wife  should  furnish  the  house,  and  the  husband  the  provisions 
for  the  table,  for  the  purpose  of  keeping  boarders,  and  that  they  should  share 
equally  in  the  proceeds,  is  valid,  and  a  recovery  may  be  had  for  board  and  lodging 
furnished  under  the  agreement. 

2.  EvrDEsoE— Experts. 

One  who  has  been  a  housekeeper  for  80  years,  and  who  performed  the  necessary 
services  in  furnishing  board  and  lodging,  the  value  of  which  is  in  suit,  is  compe- 
tent to  testify  as  to  the  value  of  the  board  and  lodging. 

Appeal  from  circuit  court,  Herkimer  county. 

Action  by  Mary  A.  Hock  against  Delos  M.  Kenyon  and  Nancy  M.  Eenyon. 
There  was  a  verdict  for  defendants.     Plaintiff  appeals. 
Argued  before  Habdin,  F.  J.,  and  Mabtin  and  Mekwin,  JJ. 
C.  D.  Thomas,  for  appellant.     Geo.  O.  Rasbaoh,  for  respondents. 
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ICabtin,  J.  Tbis  action  was  upon  a  promissory  note  made  by  the  defend- 
ants, wbo  were  busband  and  wife.  It  was  given  for  money  bad  by  the  de- 
fendant Deioa  M.  Eenyon.  The  defendants  set  up  as  a  counter-claim  in  this 
action  a  demand  against  the  plaintiff  for  board,  lodging,  and  use  of  room, 
vrhicb  were  supplied  and  furnished  to  the  plaintiff  by  the  defendants  jointly. 
Tbe  evidence  given  by  the  defendants  tended  to  show  that  the  defendant 
Jifwncy  M.  Kenyon  rented  or  owned  the  house  in  which  she  and  her  liusband 
resided;  that,  while  they  lived  in  a  rented  house,  Kancy  M.  Kenyon  paid  the 
rent  out  of  her  own  separate  property;  that  afterwards  they  occupied  a  house 
'Which  belonged  to  her,  and  was  a  part  of  her  separate  estate;  that  the  plain- 
tiff applied  to  them  for  board  and  use  of  room;  tliat  the  negotiations  for  such 
board  and  room  were  had  by  and  between  the  plaintiff  and  both  defendants, 
and  that  it  was  then  and  there  agreed  between  the  parties  that  the  defendants 
should  jointly  furnish  the  plaintiff  such  board  and  room,  and  receive  therefor 
a  reasonable  compensation;  that  it  was  further  stated  and  agreed  that  the  de- 
fendant Nancy  M.  Kenyon  should  furnish  the  use  of  the  house  and  room,  and 
the  defendant  Delos  M.  Kenyon  should  furnish  the  provisions  for  the  table, 
and  tbe  defendants  should  share  jointly  and  equally  in  the  proceeds.  Tbe 
jury  found  the  facts  as  claimed  by  the  defendants.  One  of  the  questions  pre- 
sented on  this  appeal  is  whether  the  plaintiff  was  indebted  to  the  defendants 
jointly  for  such  board  and  room,  so  that  plaintiff's  indebtedness  would  con- 
stitute a  proper  counter-claim  in  this  action.  The  plaintiff  contends  that  the 
agreement  between  the  defendants  to  jointly  furnish  her  with  board  and  room, 
and  to  share  equally  in  the  proceeds,  was  invalid  because  between  husband 
and  wife,  and  that  the  indebtedness  set  up  in  the  defendants'  answer  was  to 
the  husband  alone,  and  not  a  proper  counter-claim  to  tbe  note  on  which  this 
action  was  brought.  It  must  he  admitted  that  the  services  of  a  wife,  while 
in  the  discharge  of  her  domestic  duties,  still  belongs  to  the  husband.  Brooks 
T.  Schwerin,  54  N.  Y.  848.  It  has  also  been  held  that  where  boarders  are 
taken  by  the  busband,  and  his  wife  takes  charge  of  his  establishment,  and  thus 
aids  him  in  carrying  on  his  business,  in  the  al>sence  of  special  proof,  her  serv- 
ices and  earnings  belong  to  her  husband.  But  even  under  such  circumstances 
tbe  huslMmd  might  covenant  and  agree  that  bis  wife  should  receive  pay  for 
her  services  on  her  own  account.  Reynold*  v.  HoMnson,  64  K.  Y.  593.  "A 
married  woman  owes  no  duty  to  her  husband  *  *  *  to  carry  on  any  bus- 
iness In  his  house  or  elsewhere  for  the  purpose  of  earning  money  for  him." 
Coleman  v.  Burr,  93  N.  Y.  30.  "  When  she  labors  for  another,  her  service 
no  longer  belongs  to  her  husband,  and  whatever  she  earns  in  such  service  be- 
longs to  her  as  if  she  were  a,  feme  sole."  Brooks  v.  Schwerin,  supra.  See 
In  re  Kinmer,  14  N.  T.  St.  Rep.  618.  The  use  of  her  separate  property  Ijo- 
longs  to  the  wife.  Thus  it  is  seen  that  a  busband  and  wife  have  power  to 
agree  that  the  wife  shall  receive  pay  for  her  services  in  a  case  like  this.  In 
this  case  tbe  wife  was  also  the  lessee  or  owner  of  the  house  in  which  the  plain- 
tiff bad  a  room  and  was  boarded,  and  therefore  not  only  performed  services 
in  furnishing  board  to  tbe  plaintiff,  but  also  contributed  the  use  of  her  sepa- 
rate property.  That  under  such  circumstances  she  was  justly  and  equitably 
entitled  to  share  in  tbe  money  to  be  received  for  such  board  and  use  of  her 
bouse  there  can  be  little  doubt. 

But  it  is  said  that,  as  the  defendants  were  husband  and  wife,  they  were  in- 
capable of  making  a  contract  between  themselves  to  divide  the  amount  re- 
ceived for  such  board  and  use  of  room,  as  such  a  contract  made  thera  jmrt- 
ners,  and  was  invalid.  We  do  not  deem  it  necessary  to  a  determination  of 
this  case  that  we  decide  the  question  wlietber  tlie  relation  of  partners  may  ex- 
ist between  busband  and  wife.  We  think,  under  the  circumstances  disclosed, 
tbe  defendants  had  a  right,  and  could  legally  make  a  contract  by  which  the 
wife  should  receive  a  share  of  the  proceeds  of  such  board  and  use  of  room,  for 
the  use  of  her  bouse  and  for  her  services;  and  that  such  contract  having  been 
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made,  and  the  plaintiff  having  promised  to  pay  the  defendants  jointly  for 
such  board  and  use  of  room,  with  full  knowledge  of  the  agreement  between 
the  defendants,  she  cannot  now  insist  that  her  debt  was  to  the  husband  alone, 
and  thus  defeat  the  defendants'  counter-claim. 

On  the  trial  the  witness  Nancy  M.  Kenyon  was  asked  the  following  ques- 
tion: "How  much  was  the  board  and  occupation  of  the  room  worth  during; 
the  time  plaintiff  was  there?  Objected  to  as  incompetent,  immaterial  and  im< 
proper;  that  it  cannot  be  offset  under  the  answer.  Witness  not  shown  quali- 
fied  to  speak."  These  objections  were  overruled,  and  the  plaintiff  excepted. 
The  witness  answered:  "It  was  worth  four  dollars."  It  is  now  claimed  that 
this  was  error,  because  the  witness  was  not  shown  competent.  The  evidence 
discloses  that  the  witness  had  been  a  housekeeper  for  30  years;  that  she  per- 
formed the  services  necessary  in  furnishing  such  board;  and  that  she  herself 
rented  the  house  where  they  lived  when  the  plaintiff  commenced  boarding 
with  them,  and  afterwards  owned  the  house  in  which  she  boarded.  We  think 
the  witness  was  competent,  and  the  exception  was  not  well  taken.  '  Mercer  v. 
Vose,  67  N.  Y.  58.  We  have  examined  the  other  exceptions  in  the  case  with- 
out finding  any  that  would  justify  us  in  disturbing  the  judgment  herein,  or 
that  would  seem  to  require  special  discussion.  Judgment  and  orderaffirmed, 
with  costs.    All  concur. 


DoTT  V.  New  York  State  Mitt.  Ben.  Ass'n. 
(Supreme  Court,  General  Term,  Fowrth  Department.    February  11, 1890.) 

1.  tiiTB  Insuranok— Faub  RsFRBSBNTATioirs— Provthcx  o*  Just. 

An  action  on  a  policy  on  the  life  of  plaintift's  husband  involved  the  issue  whether 
the  insured  had  made  false  statements  and  concealed  facts  in  relation  to  his  health. 
Defendant's  witnesses  testified  that  before  the  application  was  made  the  applicant 
was  afflicted  with  various  ailments.  Defendant  also  proved  plaintiS's  oral  and 
written  admissions  that  her  husband  spit  blood;  that  his  he^th  bad  entirely  given 
out:  and  that  he  had  contracted  chronic  diarrhoaa,  which  was  followed  by  epilep- 
tic fits,  which  resulted  in  general  debility,  and  caused  his  death.  It  further  proved 
dedaratiODS  of  the  insured  that  he  had  bad  chronic  diarrhcea,  and  other  ailmenta. 
Plaintiff  denied  making  the  oral  admissions,  and  testified  that  she  did  not  know 
the  contents  of  the  papers  signed  by  her,  and  containing  the  written  admissions. 
She  also  testified  that  she  had  occupied  the  same  room  with  her  husband  for  up- 
wards of  IS  years,  and  to  the  time  of  bis  death,  and  never  knew  of  bis  having  the 
alleged  diseases;  that  his  health  was  good;  and  that  he  had  attended  to  his  busi- 
ness substantially  all  the  time,  except  when  he  had  some  slight  indisposition,  no- 
til  his  last  sickness.  Several  other  witnesses  testified  that  they  had  known  plain- 
tiS's husband,  and  had  been  with  him  more  or  less,  and  had  never  observed  indi- 
cations of  any  illaess  or  disease.  Held,  that  the  qnestion  was  properly  submitted 
to  the  jury,  and  that  a  verdict  for  plaintiff  would  not  be  disturbed. 

2.  Save — iNSTancTiONS. 

A  charge  that  if  the  applicant  had  had  any  of  the  diseases  alleged  in  the  answer, 
or  had  had  any  severe  illness  or  injury,  or  his  general  health  had  not  been  good,  or 
that  he  had  concealed  any  of  the  facts  mentioned  in  the  answer,  then  the  certificate 
was  void,  and  plaintiff  could  not  recover,  is  sufficient,  without  taking  up  each  par- 
ticular disease,  on  defendant's  request,  and  charging  in  regard  to  it,  both  as  to 
warranty  and  concealment. 
8.  Same — Uctuai,  Benefit  Assooiationb — Actions  at  Law. 

An  action  at  law  is  maintainable  on  a  certificate  of  life  Insurance  Issued  by  a  mu- 
tual benefit  association.    Following  O'Brien  v.  Society,  22  N.  B.  Rep.  054. 
i.  Same— PLBASina — Admissions. 

Where  the  complaint  alleges  that  plaintiff  demanded  of  defendant  the  amount 
due  her  under  the  certificate,  which  she  is  informed  and  believes  amounts  to 
tS,000,  the  failure  to  deny  such  alle^tion  must  be  taken  as  an  admission  that  that 
sum  is  due  on  the  certificate,  unless  it  is  invalid  for  reasons  stated  in  the  answer. 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  Clara  L.  Doty  against  the  New  York  State  Mutual  Benefit  As- 
■ociation.  Judgment  was  entered  in  favor  of  plaintiff  upon  the  verdict  of  a 
jury.    Defendant  appeals. 

Argued  before  Habdin,  P.  J.,  and  Martin  and  Mermtin.  J  J. 
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T.  jr.  Fuller,  for  appellant.    Isaae  D.  Oarfleld,  for  respondent. 

Martin,  J.  The  recoverj  in  thia  action  was  founded  on  a  certificate  of 
membership  issued  by  the  defendant  on  the  8th  day  of  September,  1884.  It 
was  in  the  nature  of  a  policy  of  insurance  upon  the  life  of  Chauncey  £.  Doty, 
and  payable  on  his  death  to  the  plaintiff,  who  was  his  wife.  None  of  the  al- 
l^ations  of  the  complaint  were  controverted  by  the  answer,  and  therefore 
were  taken  as  true.  The  only  issues  in  the  case  were  based  on  the  allega- 
tions in  the  answer  that  Chauncey  £.  Doty  made  false  statements  in  his  ap- 
plication for  such  certificate  of  Insurance,  and  that  he  concealed  facts  in  re- 
lation to  his  health  which  tended  to  deceive  the  defendant.  Among  others, 
the  following  questions  were  contained  In  the  application,  and  answered  by 
the  applicant  as  follows:  "Has  the  applicant  had  spitting  of  blood?  No. 
Has  the  applicant  had  cough?  No.  Has  the  applicant  had  hemorrhage  of 
any  kind?  No.  Has  the  applicant  had  bronchitis?  No.  Has  the  applicant 
ever  had  any  severe  injury  or  illness?  No.  Is  the  applicant  subject  to  ha- 
bitual  cough  or  expectoration,  difficulty  of  breathing,  or  palpitation  of  the 
heart?  No.  Is  the  applicant  now  in  good  health?  Yes.  And  has  general 
health  been  good?  Yes.  Has  applicant  ever  been  under  medical  or  surgical 
treatment  for  any  affections  not  specified  above?  No."  The  defendant  al- 
leged in  its  answer  that  the  applicant's  answers  to  the  foregoing  questions 
were  ontme,  in  that  prior  to  the  time  when  said  application  was  signed,  and 
socb  contract  of  insurance  made,  he  had  had  spitting  of  blood,  cough,  hemor- 
rhage, bioncbitis,  severe  illness  resulting  from  hemorrhage,  was  subject  to 
babitnal  cough,  expectoration,  and  difficulty  of  breathing,  was  not  in  good 
health,  his  general  health  had  not  been  good  for  a  long  time  prior  to  such  ap- 
plication, and  said  applicant  had  been  under  medical  treatment  for  affections 
not  specified  in  his  medical  examination,  to-wit,  for  chronic  diarrhcsa,  with 
which  he  had  been  afflicted  for  17  years.  It  was  also  alleged  therein  that  said 
assured  when  he  made  such  application  concealed  facts  tending  to  deceive  the 
defendant,  as  follows:  That  he  concealed  the  fact  that  he  had  beenaffiicted 
with  chronic  diarrhoea  for  about  17  years,  and  that  he  had  been  attacked  with 
hemorrhage  about  June,  1883,  and  was  laid  up  therefrom  3  or  4  months,  and 
was  treated  therefor  by  a  physician  other  than  those  named  in  his  medical  ex- 
amination; and  concealed  the  fact  that  his  health  had  iMen  so  seriously  im- 
paired that  he  had  been  unable  to  attend  to  his  business,  and  that  he  had  a 
hacking  cough  for  a  long  period,  and  that  by  reason  of  ill  health  he  had  been 
unable  to  work. 

On  the  trial  the  defendant  called  several  witnesses,  whose  testimony  tended 
to  show  that  before  such  application  was  made  the  applicant  had  had  "a  dry 
hacking  cough;"  was  "short-breathed;"  that  he  "looked  pale  and  weak,  and 
was  tremulous;"  that  in  1862,  while  in  the  military  service  of  the  United 
States,  he  was  in  a  hospital  for  two  or  three  weeks ;  and  that  he  had  some 
trouble  with  his  kidneys.  The  defendant  also  proved  the  plaintiff's  oral  or 
written  admissions  to  the  effect  that  in  May,  1884,  her  husband  spat  blood; 
that  in  November,  1884,  bis  health  had  "entirely  given  out;"  and  that  in 
February,  1885,  she  stated  that  during  his  service  in  the  army  he  contracted 
chronic  diarrhoea,  which  was  followed  by  epileptic  fits,  which  resulted  in  gen- 
eral debility,  and  caused  his  death.  The  defendant  was  also  permitted  to 
prove  the  declarations  of  the  plaintiff's  husband  that  he  had  had  chronic  diar- 
rhoea, epileptic  fits,  bilious  colic,  mercurial  poisoning,  and  pneumonia.  On 
the  other  hand,  the  plaintiff  testified  that  she  made  none  of  the  oral  admis- 
sions testified  to  by  the  witnesses  for  the  defendant;  that  she  did  not  know 
the  contents  of  the  papers  signed  by  her  containing  the  written  admissions 
introduced  by  the  defendant  which  was  made  in  February,  1885,  after  her 
husband's  death;  that  the  statement  in  November,  1884,  was  made  after  the 
certificate  in  question  was  issued,  and  during  the  last  sickness  of  her  hus- 
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band,  and  related  to  his  condition  at  that  time.  She  also  testified,  in  sub- 
stance, that  she  lived  with  her  husttand,  and  occapied  the  same  room  with 
him,  from  1868  until  the  time  of  his  death;  that  she  never  knew  of  his  bav. 
ing  chronic  diarrhoea,  of  hia  spitting  blood,  or  having  a  cough,  or  bleeding  at 
the  lungs;  that  his  health  was  good;  and  he  attended  to  his  business  substan- 
tially aU  the  time,  except  when  he  bad  some  slight  indisposition,  until  the  oc- 
casion of  his  last  sickness.  She  also  called  several  other  witnesses,  who  tes- 
tified that  they  bad  known  her  husband  in  his  life-time,  and  had  been  with 
bim  more  or  less,  and  that  they  had  never  observed  that  he  bad  a  cough,  was 
short-breathed,  or  that  he  had  indications  of  any  illness  or  disease.  This  ev- 
idence, if  believed,  tended  to  show  quite  conclusively  that  the  allegations  of 
the  defendant's  answer  were  wholly  untrue.  The  question  whether  the  plain- 
tiff's husband  had  had  any  of  the  alleged  diseases  or  ailments,  and  therefore 
whether  he  bad  made  any  of  the  false  statements,  or  concealed  any  of  the 
ihatters  alleged  in  the  answer,  was  submitted  to  the  jury,  with  the  instruction 
that,  if  any  of  the  statements  made  in  the  application  were  untrue,  that  fact 
"voided"  the  policy,  and  relieved  the  defendant  from  any  liability  by  reason 
of  its  issue,  tjpon  the  evidence,  and  under  such  instructions,  the  jury  found 
for  the  plaintiff.  We  are  asked  on  this  appeal  to  reverse  the  decision  of  the 
jury,  on  the  ground  that  the  verdict  was  not  sustained  by  the  evidence.  It 
seems  that  many,  if  not  all,  the  declarations  made  by  the  plaintiff's  husband 
were  inadmissible  for  the  purpose  of  proving  that  be  had  had  the  diseases 
which  in  his  application  he  denied.  They  may,  however,  have  been  admissi- 
ble to  show  that  he  bad  knowledge  of  the  existence  of  such  diseases  as  were 
otherwise  proved.  Swift  v.  Insurance  Co.,  63  N.  Y.  186;  Edington  v.  In- 
auranee  Co.,  67  N.  Y.  185;  Dilleber  v.  Insurance  Co.,  69  N.  Y.  256.  But, 
be  that  as  it  may,  still  there  was  a  conflict  in  the  evidence  upon  the  question 
whether  the  plaintiff's  husband  had  had  the  diseases  and  ailments  alleged  in 
the  answer,  and  the  court  would  not  have  been  justified  in  refusing  to  sub- 
mit that  question  to  the  jury.  Nor  do  we  think  the  verdict  so  manifestly 
against  the  weight  of  evidence  as  to  justify  us  in  setting  it  aside  for  that 
reason. 

The  appellant  also  contends  that  the  court  erred  in  refusing  to  dismiss  this 
action,  on  the  ground  that  it  could  not  be  maintained  in  its  present  form,  but 
that  the  plaintiff's  remedy  was  by  mandamus.  It  has  been  several  times  held 
by  this  court  that  an  action,  in  form  like  the  present,  could  he  maintained 
upon  such  a  certificate.  Freeman  v.  Society,  42  Hun,  252;  Fvlmer  v.  Aaso- 
eiation,  12  N.  Y.  St.  Rep.  347,  349;  Hankinson  v.  Page,  12  Civ.  Proc.  B. 
279,  288;  O'Brien  v.  SocUty,  4  K.  Y.  Supp.  275.  affirmed  22  N.  E.  Bep.  954; 
Peck  V.  Association,  5  N.  Y.  Supp.  215.  Moreover,  in  the  case  at  bar  the 
plaintiff  alleged  that  she  demanded  of  the  defendant  that  it  pay  her  the  amount 
to  which  she  was  entitled  by  said  certificate,  which  she  was  informed  and  be- 
lieved amounted  to  the  full  sum  of  93,000.  This  allegation,  not  having  been 
denied,  must  be  taken  as  true.  It  must,  we  think,  be  regarded  as  an  admis- 
sion by  the  pleadings  that  there  was  that  sum  due  on  such  certificate,  unless 
it  was  invalid  for  the  reasons  stated  in  the  defendant's  answer. 

The  appellant  asked  the  court  to  charge  as  foUows:  "If  the  jury  find  from 
the  evidence  that  Chauncey  £.  Doty  had  had  chronic  diarrhoea,  as  stated  by 
him  in  his  application  for  pension,  and  in  his  special  examination  liefore  Spe- 
cial Examiner  Patterson  in  June,  1884,  the  plaintiff  cannot  recover.  Ttie 
Court.  The  jury  are  men  of  common  sense.  While  a  surgeon  or  physician 
or  anybody  else  may  swear  to  a  given  state  of  facts,  if  those  facts,  so  sworn 
to,  do  not  commend  themselves  to  the  judgment  of  a  jury  of  intelligent  men, 
they  will  not  be  controlled  by  them. "  The  court  bad  previously  charged  as 
follows:  "By  the  terms  of  this  agreement  between  the  company  and  the  ap- 
plicant, his  application  to  become  a  member  of  this  company,  and  his  right  to 
this  certificate*  was  made  a  part  and  parcel  of  that  agreement;  and  between 
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the  parties  it  was  stipulated  that,  If  any  answer  to  any  question  which  was 
put  to  Cbanncey  Doty  in  that  application  was  untrue,  that  fact  voided  the 
policy,  and  relieved  the  company  from  any  liability  by  reason  of  its  issue.  The 
law  is  well  settled,  as  has  been  suggested  in  your  presence,  that  in  contracts 
of  this  nature,  where  the  statement  and  representation  form  and  in  character 
are  a  warranty  as  to  their  truth,  that  the  falsity  of  any  one  statement  thus 
made,  whether  the  statement  is  a  material  one  or  not,  or  wtiether  it  at  all  af- 
fects  the  liability  of  the  parties  beyond  the  fact  that  it  is  untrue,  vitiates 
the  policy  and  discharges  the  company  from  its  liability  on  it.  To  this  rule  I 
suggest  another  here,  which  you  will  bear  to  your  jury-room,  that  it  is  pro- 
vided that  if  there  was  a  concealment  of  any  material  fact  by  the  assured,  that 
he  OQgbt  to  have  disclosed  to  the  party  issuing  the  policy,  that  that  shall  viti- 
ate the  policy.  The  difference  is  that  under  a  warranty  it  is  not  important 
whether  the  untrue  statement  is  material.  In  the  concealment  the  fact  must 
be  material,  in  order  to  relieve  the  party.  *  *  *  If  you  find  the  state- 
ments by  Doty  to  the  assurers  in  the  application  were  untrue,  and  that  this 
certificate  was  issued  on  the  faith  of  those  statements,  upon  that  finding  you 
have  but  one  duty  to  perform.  That  duty  is  to  find  a  verdict  in  favor  of  the 
defendant,  thus  declaring  them  not  to  be  liable  upon  this  paper."  If  what 
was  said  by  the  court  should  be  regarded  as  a  refusal  to  charge  as  requested. 
BtQI  we  are  of  the  opinion  that  the  court,  having  charged  fully  upon  that 
question,  was  not  required  to  charge  the  proposition  as  requested  by  the  ap- 
pellant's counsel.  He  had  already,  in  effect,  charged  the  jury  that  if  they 
found  that  the  applicant  had  any  of  the  diseases  mentioned  in  the  defendant's 
answer,  or  that  he  had  had  any  severe  illness  or  injury,  was  not  then  in  good 
health,  or  his  general  health  had  not  been  good,  or  had  concealed  any  of  the 
facts  mentioned  therein,  that  the  certificate  was  void,  and  the  plaintiff  could 
not  recover.  We  think,  after  the  court  had  thus  fully  instructed  the  jury  upon 
aU  the  questions  involved  on  the  trial,  it  was  not  required,  upon  the  request 
of  the  defendant,  to  take  up  each  particular  disease  or  ailment,  and  charge  in 
regard  to  it,  both  as  to  warranty  and  concealment.  We  think  it  was  not  er- 
ror to  decline  to  charge  as  requested,  and  the  judgment  should  not  be  reversed 
upon  that  ground. 

The  appellant  also  requested  the  court  to  charge  "that  if  the  Jury  find  from 
the  evidence  that  the  applicant  concealed  the  fact  which  be  testified  to,  that 
he  bad  suffered  from  mercurial  poisoning,  as  stated  in  his  testimony,  such 
concealment  was  the  concealment  of  a  material  fact,  and  avoids  the  policy  or 
certificate."  To  this  request  the  court  replied:  " Gentlemen :  You  have  heard 
the  different  diseases  which  it  is  alleged  were  concealed.  It  has  been  read  to 
you  from  the  answer.  I  will  charge  you  aa  to  those  diseases  mentioned  in  the 
answer,  except  the  concealment  in  relation  to  the  mercurial  poisoning  is  not 
in  the  case."  This  was  excepted  to  by  the  defendant.  It  will  be  observed 
that  there  is  no  allegation  in  the  answer  alleging  the  concealment  of  mercurial 
poisoning.  Moreover,  it  is  extremely  doubtful,  to  say  the  least,  whether  there 
is  any  evidence  in  the  case  showing  that  the  applicant  had  suffered  from  meiv 
cnriid  poisoning.  There  is  none,  unless  bis  admissions  made  in  seeking  to 
obtain  a  pension  are  evidence  against  the  plaintiff  in  this  action.  Nor  do  we 
think  it  can  be  held  that  the  court  refused  to  charge  as  requested,  as  the  re- 
quest was  substantially  complied  with. 

The  appellant  also  claims  that  the  jury  were  improperly  influenced  by  the 
remarks  of  the  court  during  the  trial  of  this  action ;  that  such  remarks  were 
calculated  to,  and  undoubtedly  did,  bias  the  jury,  and  prejudice  them  against 
the  defendant.  An  examination  of  the  appeal  book  in  this  case  fails  to  dis- 
close the  facta  as  claimed  by  the  appellant.  We  have  been  unable  to  find  any 
unjustified  statement  made  by  the  court  which  would  tend  to  prejudice  the 
jury  i  n  the  case  against  the  defendant.  The  appellant  also  contends  that  there 
are  65  rulings  made  by  the  court,  on  the  admission  or  rejection  of  evidence. 
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which  were  erroneous.  It  is  impracticable  to  discass  each  of  those  rulings 
separately.  We  must  therefore  content  ourselves  by  stating  that  we  have  ex- 
amined each  of  the  rulings  in  the  case,  and  hare  found  none  that  disclose  er- 
ror, or  would  justify  a  reversal  of  the  judgment.  We  think  the  judgment 
should  be  affirmed.    Judgment  and  order  affirmed,  with  costs.    All  concar. 


J/LercrjlSTb'  Nat.  Bane  of  Bimohamton  v.  Pendleton  et  dl.   Sbacobd 

e.  Samb.    O'Hearn  o.  Feabsall  et  al. 

^Supreme  Court,  Oeneral  Term,  Fourth  Department.    February  11, 1890.) 

L  Pastnbb8hii^-Hoi.i>bb8  ov  Stock  Cbbtifioatsb. 

The  fact  that  a  savings  bank  was  not  legally  inoorporated,  though  organized  by 
the  election  of  a  president,  cashier,  and  board  of  directors,  does  not  render  holders 
of  what  appears  to  be  its  stock  liable,  as  partners,  to  the  depositors,  in  the  absence 
of  any  agreement  on  their  part  to  become  partners,  or  of  any  act  which  indicated 
that  they  were  acting  as  such,  or  that  they  had  any  knowledge  of  the  acts  of  others 
in  relation  thereto. 

Si  FlAlDIMO— AVKBMBNT  OV  Ck>NCLUSIONS. 

An  allegation  "that  by  reason  of  the  foregoing  facts  the  plaintiit  alleges,  upon  In- 
formation and  belief,  that  the  above-named  defendants  were  at  the  time  herein- 
after named  copartners,  doing  and  carrving  on  the  business  of  banking  under  the 
name  and  style  of  the  'Home  Savings  Bank,'"  is  an  allegation  of  a  conclusion,  and 
not  an  allegation  of  independent  facts. 

Appeal  from  special  term,  Broome  county. 

Two  actions,  respectively,  brought  by  the  Merchants'  National  Bank  of 
Binghamton.  N.  Y.,  and  John  Seacord,  against  Charles  £.  Pendleton  and 
others,  and  a  third  action  brought  by  Annie  O'Hearn  against  Elizabeth  Pear^ 
sail  and  others,  wherein  it  was  sought  to  hold  defendants  liable  as  partners  in 
the  Home  Savings  Bank.  Defendants  appeal  from  a  judgment  overruling 
their  demurrers  to  the  complaints. 

Argued  before  Hardin,  P.  J.,  and  Mabtin  and  Mebwin,  J  J. 

Frederick  Collin,  for  appellants.    /aoo6  Schwartz,  for  respondents. 

Martin,  J.  This  was  an  appeal  from  an  interlocutory  judgment  overrul- 
ing a  demurrer  to  the  plaintiSs'  complaint.  The  ground  of  the  demurrer  was 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  complaints  in  these  actions  in  substance  alleged  that  on  Septem- 
ber 15,  1873,  there  was  a  bank  instituted  at  South  Waverly,  Pa.,  which  was 
conducted  under  the  name  of  the  "Home  Savings  Bank;"  that  it  was  organ- 
ized by  the  election  of  a  president,  cashier,  and  board  of  directors;  that  the 
president  was  dead;  that  there  was  no  treasurer;  that  the  bank  continued  to 
-do  business  during  the  times  hereinafter  stated;  that  in  the  course  of  its  busi- 
ness the  bank,  through  its  authorized  agents,  received  money  on  deposit,  issued 
certiQcates  for  money  so  deposited,  and  held  money  subject  to  the  check  of 
the  depositors;  that  said  bank  was  never  legally  incorporated  under  the  laws 
of  any  state,  or  of  the  United  States;  that  certificates  of  stock  were  issued  to 
and  held  by  each  of  the  defendants  before  and  at  the  time  of  the  deposit  of 
plaintiffs'  money  in  said  bank,  and  each  of  the  defendants  was  a  stockholder 
in  said  bank;  that  the  full  amount  of  the  stock  held  by  each  defendant  had 
been  paid  up  before  the  deposit  of  plaintiffs'  money,  and  that  said  defendants 
shared  in  the  profits  of  said  bank  from  the  receipt  of  dividends  paid  from  time 
to  time  upon  their  respective  shares  of  stock ;  that  at  various  times  between 
July  17,  1886,  and  July  14,  1887,  the  plaintiffs  deposited  certain  moneys  in 
said  bank ;  that  plaintiffs  demanded  payment  of  the  sums  so  deposited  before 
the  commencement  of  this  action ;  that  no  part  had  been  paid;  and  the  plain- 
tiffs demanded  judgment  against  the  defendants  for  the  sums  so  deposited  by 
them.  The  complaint  in  the  action  of  the  Merchants'  National  Bank  also 
contained  the  following  allegation:  "That  by  reason  of  the  aforesaid  facts  the 
plaintiff  alleges,  upon  information  and  belief,  tliat  the  above-named  defend- 
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anta  were  at  the  times  hereinafter  named  copartners,  doing  and  carrying  on 
the  business  of  banking,  under  the  name  and  style  of  the '  Home  Savings 
Bank,'  aa  aforesaid." 

We  do  not  think  this  allegation  in  any  way  adds  to  or  strengthens  the  com< 
plaint.  It  will  be  observed  that  it  is  not  an  allegation  that  the  defendants 
were  copartners,  and  carrying  on  business  under  tlie  name  of  the  Home  Sav- 
ings Bank,  but  an  allegation  that  by  reason  of  the  aforesaid  facts  the  plaintiff 
alleges,  etc.  Thus  we  see  that  it  is  an  allegation  of  a  conclusion,  based  upon 
the  facts  already  alleged,  and  not  the  allegation  of  an  independent  fact.  The 
amended  complaint  in  the  O'Zfeam  Case  contains  the  following  allegation: 
"The  said  bank  was  never  legally  incorporated,  nor  was  any  attempt  made  to 
incorporate  the  same  nnder  the  laws  of  any  state  or  of  the  United  States." 

Sul)stantially  the  only  question  presented  upon  this  appeal  is  whether  the 
defendants  became  jointly  or  individually  liable  to  the  plaintiffs  for  the  money 
deposited  in  such  bank,  by  reason  of  the  fact  that  they  held  what  were  appar- 
ently oertiflcates  of  stock  in  a  corporation  designated  as  "Home  Savings  Bank," 
wiien  in  fact  such  bank  had  not  been  incorporated  under  the  laws  of  any  state 
or  of  the  United  States,  altliough  organized  by  the  election  of  a  president, 
cashier,  and  board  of  directors,  and  when  the  defendants  had  not,  by  word  or 
act,  taken  any  part  in  such  proceedings,  or  in  any  business  transacted  by  such 
bank,  as  partners,  agents,  directors,  or  otherwise,  and  had  no  knowledge 
tliereot.  The  contention  of  the  plaintiffs  is  that  the  bare  fact  that  such  bank 
was  not  I^ally  incorporated  rendered  all  the  alleged  stockholders  liable  as 
partners  to  the  persons  depositing  money  therein.  It  is  stated  in  the  opinion 
of  the  learned  trial  judge  that  "the  defendants  were  the  owners  of  the  busi- 
ness transacted  in  that  institution  under  the  name  of  the  Home  Savings  Bank, 
and  the  business  was  carried  on  with  the  defendants'  consent,  by  their  duly- 
authorized  agents  and  managers,  consisting  of  a  casliier  and  a  board  of  di- 
rectors. •  *  *  The  plaintiffs  were  depositors  in  said  institution,  and  the 
defendants  bad  the  use  and  profits  of  the  plaintiffs'  fund  so  deposited.  *  *  * 
They  have  been  holding  themselves  out  continuously  since  September  15, 1873, 
as  a  banking  institution,  with  a  cashier  and  board  of  directors.  In  July,  1^87, 
the  institution  failed,  and  became  wholly  insolvent.  *  *  *  The  plaintiffs 
deposited  tbeir  funds  with  the  defendants  in  some  capacity,  and  they  expected 
such  fund  to  be  returned  to  them.  Tliey  received  and  agreed  to  refund  the 
fund  when  called  for.  They  failed  to  do  so,  and  the  relation  of  debtor  and 
creditor  then  existed." 

If  the  foregoing  facts  are  alleged  in  the  complaint,  or  may  by  reasonable 
and  fair  intendment  be  implied  from  the  allegations  therein,  then  it  is  quite 
clear  that  the  Judgment  appealed  from  was  proper,  and  should  be  upheld. 
MUliken  v.  TeUgraph  Co..  110  N.  Y.  408,  18  N.  £.  Rep.  251,  and  cases  cited 
in  opinion.  But  an  examination  of  the  complaint,  as  set  forth  in  the  appeal 
book,  fails  to  show  that  it  contains  any  such  allegations, 'nor  do  we  tliink 
that  by  any  reasonable  and  fair  intendment  those  facts  can  be  implied  from 
the  allegations  contained  therein.  We  find  no  allegation  in  the  complaint 
that  the  defendants  have  performed  any  act  in  relation  to  such  bank,  or  that 
tbey  had  been  in  any  way  connected  with,  or  had  any  knowledge  in  regard 
to,  the  management  of  its  business,  or  in  any  way  authorized  or  consented  to 
any  of  the  acts  performed  by  others,  except  that  they  held  what  purported  to 
be  certificates  of  stock,  and  received  dividends  thereon.  Nor  is  there  any  al- 
legation in  the  complaint  that  any  articles  of  association  or  of  incorporation 
or  partnership  existed  between  or  were  signed  by  any  of  the  defendants,  or 
that  there  was  any  agreement  between  them  under  which  such  business  was 
carried  on.  In  2  Mor.  Friv.  Corp.  (2d  Ed.)  §  748,  it  is  said:  "If  an  associa- 
tion assnmes  to  enter  into  a  contract  in  a  corporate  capacity,  and  the  party 
dealing  with  the  association  contracts  with  it  as  if  it  were  a  corporation,  the 
individual  members  of  such  association  cannot  t>e  charged  as  parties  to  the 
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contract,  either  severallj  or  jointly,  or  as  partners.  This  is  equally  true 
whether  the  association  was  in  fact  a  corporation  or  not,  and  whether  the 
contract  with  the  association  in  its  corporate  capacity  was  aathorized  by  the 
legislature,  or  prohibited  by  law  and  illegal.  *  *  *  If  an  association 
undertakes  to  enter  into  a  contract  as  a  corporation,  it  is  clear  that  the  mem- 
bers of  the  association  do  not  agree  to  be  parties  to  the  contract  severally  or 
jointly.  They  do  not  agree  to  be  bound  as  partners,  either  to  each  other  or 
to  the  party  contracting  with  the  association.  It  is  equally  clear  that  the  party 
contracting  with  the  association  does  not  intend  to  contract  with  its  members 
individually.  To  treat  the  individual  members  of  the  association  as  parties  to 
the  contract,  under  these  circumstances,  would  therefore  involve  not  only  the 
nullification  of  the  contract  which  was  actually  contemplated  by  the  parties, 
bat  the  creation  of  a  different  contract,  which  neither  of  the  parties  intended 
to  make."  In  Fay  v.  Noble,  7  Gush.  188,  it  was  held:  The  subscril>ers  for 
and  holders  of  stock  in  a  manufacturing  corporation,  which  has  been  defect- 
ively organized,  and  transacted  business  under  such  defective  organization, 
do  not  thereby  become  partners,  general  or  special ,  in  such  business.  In  Bank 
V.  Stone,  88  Mich.  779,  it  was  held  that,  where  a  body  professing  to  be  a  cor- 
poration has  been  dealt  with  expressly  as  such,  those  who  have  dealt  with  it 
cannot  question  its  corporate  existence,  for  the  purpose  of  charging  its  mem- 
bers individually  as  if  they  were  partners.  In  Bank  v.  Walker,  66  N.  Y. 
424,  it  was  held:  To  establish  a  liability  against  a  party  as  a  partner  for  the 
acts  of  others,  it  must  be  made  to  appear  that  a  copartnership  was  formed  by 
express  agreement,  or  that  there  was  an  authorization  in  advance,  and  a  con- 
sent to  be  bound  by  such  acts  as  a  partner,  or  a  ratification  of  the  acts  after 
performance,  with  fall  knowledge  of  all  the  circumstances,  or  some  act  by 
which  an  equitable  estoppel  has  been  created.  In  Fviler  v.  Rotoe,  57  !N.  Y.. 
23,  it  was  held  that  while  parties  assuming  to  act  in  a  corporate  capacity, 
without  a  legal  organization  as  a  corporate  body,  are  liable  as  partners  to  those 
with  whom  they  contract,  to  charge  any  one  of  them,  as  such,  it  must  be 
shown  that  be  was  so  acting  at  the  time  the  contract  sued  upon  was  made,  or 
that  upon  some  consideration  he  agreed  to  become  liable  with  the  others.  In 
Bank  v.  Padgett,  69  Ga.  159,  where  a  creditor  contracted  with  a  companyas 
a  corporation,  both  parties  believing  the  corporation  to  exist  de  jure  as  well 
as  de  facto,  and  with  no  intention  at  the  time  of  giving  credit  to  or  binding 
the  members  individually  or  as  copartners,  it  was  held  that  an  action  could 
not  be  maintained  against  them  on  that  account  as  partners.  See,  also,  Hud- 
son v.  Spaulding,  6  N.  Y.  Sapp.  877;  Trowbridge  v.  Scudder,  11  Gush.  83; 
Bank  v.  Almy,  117  Mass.  476;  Blanchard  v.  Kaull,  44  Cal.  440,  450.  In 
Bank  t.  Palmer,  47  Conn.  448,  it  was  held  that  one  who  became  a  stockholder 
in  a  corporation,  although  not  properly  organized,  but  who  took  no  part  in  its 
organization,  and  did  nothing  except  to  receive  a  certificate  of  stock,  and 
afterwards  to  inquire  as  to  the  dividends,  was  not  liable  to  a  plaintiff  who  had 
dealt  with  the  company  as  a  corporation,  and  not  on  the  credit  of  such  stock- 
holder. In  delivering  the  opinion  in  that  case.  Granger,  J.,  said:  "In  or- 
der to  make  one  man  liable  for  the  acts  of  others,  he  must  either  directly  or 
Indirectly  participate  in  the  acts  while  they  are  being  done,  or  must  authorize 
or  direct  them  to  be  done  beforehand,  or  ratify  and  approve  them  afterwards. " 
The  authorities  cited  would  seem  to  require  us  to  hold  that  the  allegations 
of  the  complaint  were  insufilcient  to  constitute  a  cause  of  action,  and  that  the 
bare  fact  that  the  defendants  were  holders  of  what  appeared  to  be  stock  in  a 
corporation,  but  which  was  not  properly  organized,  and  received  dividends 
thereon,  in  the  al)sence  of  evidence  of  an  agreement  upon  their  part  to  become 
partners,  or  of  any  act  which  indicated  that  they  were  acting  as  such,  or  that 
they  had  any  knowledge  of  the  acts  of  others  in  relation  thereto,  did  not  make 
them  liable  as  partners.  Nor  do  we  think  that  the  cases  relied  upon  by  the 
respondent  would  justify  us  in  holding  a  contrary  doctrine.    In  Whipple  v. 
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Parker,  29  Mich.  370,  there  was  evidence  which  tended  to  show  that  the  par- 
ties to  the  proposed  corporation  had  in  fact  organized  a  copartnersliip.  and 
were  doing  business  as  such  prior  to  the  exei.ution  of  the  articles  of  incorpora- 
tions;  and  in  that  case  it  was  held  that,  if  such  partnership  did  not  previously 
exist,  the  stipulations  contained  in  the  articles  of  incorporation  contained 
all  that  was  essential  for  the  creation  of  a  partnership.  Thus  it  is  seen  that 
the  principle  of  that  case  does  not  aid  the  respondents.  Nor  do  we  think  Bank 
T.  Landon,  45  K.  Y.  410,  sustains  the  doctrine  contended  for  by  the  respond- 
ents. In  that  case  the  stockholders  of  a  manufacturing  corporation, 
upon  the  expiration  of  its  charter,  agreed  to  continue  the  business, 
and  appointed  one  of  their  nienil>ers  as  agent,  with  managing  powers,  and 
agreed  to  furnish  money,  wlien  called  upon  by  bira,  to  carry  on  the  business, 
in  proportion  to  tlie  stock  held  by  each.  It  was  held  that  such  an  agreement 
constituted  a  partnership  as  to  third  persons,  within  all  the  authorities,  and 
it  was  upon  that  ground  tliat  the  defendants  were  held  liable.  In  Wells  v. 
Sates,  18  Barb.  554,  a  number  of  individuals  agreed  to  form  an  association 
for  the  purpose  of  establishing  a  newspaper,  and  appointed  tliree  persons  as 
managers,  authorizing  them.^hen  su£Bcient  capital  should  be  subscribed  and 
paid  in  or  secured,  to  establish  and  conduct  a  paper  for  the  benefit  of  the 
stockholders.  Two  of  the  managers,  when  they  thought  a  sufficient  amount 
was  subscribed  to  justify  them  in  purchasing  a  press  and  other  materials, 
purciiHsed  the  same  upon  credit  It  was  held  that  tlie  persons  signing  the 
agreement  or  articles  of  association  were  liable  as  partners  for  the  amount  of 
the  debt  thus  incurred.  That  decision  was  based  upon  the  agreement  which 
was  subscribed  by  the  parties,  whereby  there  was  a  consent  to  engage  jointly 
in  the  undertaking  without  further  condition  or  action  upon  their  part.  The 
case  of  Pettis  v.  Atkins,  60  111.  455,  is  to  the  same  eSect.  The  other  cases 
cited  by  the  respondents,  so  far  as  they  bear  upon  the  question  under  ootisiil- 
eration,  are  based  upon  some  act  or  agreement  of  the  parties. 

We  do  not  think  the  allegation  in  the  complaint  that  the  defendants  shared 
in  the  profits  of  said  bank  by  the  receipt  of  dividends  paid  from  time  to  time 
upon  their  respective  shares  of  stock  establishes  a  lixbility  on  tlie  part  of  the 
defendants  as  copartners  for  acts  performed  by  others  without  their  consent. 
It  did  not,  we  think,  amount  to  a  ratification  of  such  acts.  Bank  v.  Walker, 
tupra.  Xor  do  we  think  that  the  judgment  can  be  sustained  on  the  ground 
that  the  defendants  were  members  of  a  joint-stock  association,  and,  as  sucli, 
liable  to  the  plaintiff.  We  think  the  allegations  of  the  complaint  were  insuf- 
ficient to  constitute  a  cause  of  action  against  the  defendants  as  members  of 
such  an  association,  constituted  either  by  agreement,  implication  of  law,  or 
otherwise.  If  the  complaint  in  this  action  had  alleged  that  the  defendants 
bad  acted  or  were  instrumental  in  organizing  such  bank,  by  the  election  of  a 
president,  cashier,  or  board  of  directors,  or  that  they  had  taken  any  part  in 
such  proceedings,  or  in  any  business  transacted  by  such  bank,  either  as  prin- 
cipals, partners,  agents,  directors,  or  otherwise,  or  that  any  articles  of  associa- 
tion, of  incorporation  or  partnership,  had  existed  between  or  been  signed  by 
them,  or  that  there  was  any  agreement  between  the  defendants  under  which 
such  business  was  carried  on,  the  rule  applicable  to  the  case  might  have  been 
different,  but,  as  the  complaint  contains  no  such  allegations,  we  think  it  was 
insufficient  These  considerations  lead  us  to  the  conclusion  that  the  special 
term  erred  in  overruling  the  defendants' demurrers.  Interlocutory  judgments 
overrnling  the  defendants'  demurrers  reversed,  with  costs  of  this  appeal ;  and 
interlocatory  judgment  ordered  in  favor  of  the  defendants,  sustaining  such 
demurrer,  with  costs,  with  leave  to  the  plaintifls  to  amend  their  complaints 
en  the  payment  of  such  costs.  All  concur. 
v.'9K.Y.8.no.2 — 4 


Digitized  by 


Google 


50  KEW   YORK  SLPPLEUEKT,  Vol.  9.  [Sup.Ct. 


Wadlet  V.  FoucHEB  et  al. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department.    Febuary  11, 1890.) 

1.   AFPEAI^-BOND— RiOBTS  OF  BnBETIES. 

Sureties  on  an  undertaking  given  on  appeal  to  the  court  of  appeals  are  not,  on 
affirmance  of  the  order  appeal^  from,  entitled  to  an  assignment  of  it  as  a  condition 
of  their  making  payment. 
8.  Bams— Parties. 

The  respondent's  attorney  is  not  a  necessary  party  to  an  action  on  the  undert^- 
ing  though  he  may  have  a  uen  on  the  moneys  directed  to  he  paid  by  the  order  ap- 
pealed from,  in  the  absence  of  proof  of  any  antagonism  between  him  and  his  client. 

Appeal  from  circuit  court.  Oswego  county. 

Action  by  Joshua  L.  Wadley  against  Jacob  L.  Poucher  and  Willard  John- 
son.   There  was  a  judgment  for  plaintiff.    Defendants  appeal. 
Argued  before  Hakdin,  P.  J.,  and  Martin  and  Merwin,  JJ. 
W.  A.  Poucher,  for  appellants.     Whitney  <£  Whitney,  for  respondent. 

Merwik,  J.  This  action  was  brought  upoff  an  undertaking  given  by  the 
defendants  to  the  plaintiff  to  perfect  an  appeal  to  the  court  of  appeals,  and 
stay  the  collection  of  the  costs  given  in  the  order  appealed  from.  In  Decem- 
ber, 1884,  the  plaintiff  obtained  at  special  term  an  order  giving  him  leave  to 
issue  execution  against  the  property  of  Joseph  Davis,  deceas^.  From  this 
order  the  parties  in  opposition  appealed  tothegeneral  term,  where,  in  Novem- 
ber, 1885,  the  order  was  affirmed,  with  $15  costs  and  disbursements.  An  appeal 
was  then  taken  to  the  court  of  appeals,  and  the  undertaking  in  question  given 
by  the  defendants.  By  this  they  undertook  that  the  appellants  therein  would 
pay  all  costs  and  damages  which  might  be  awarded  against  them  on  the  ap- 
peal, and  that,  if  the  order  or  any  part  thereof  was  affirmed,  the  appellants 
would  pay  the  sum  directed  to  be  paid  by  the  order,  or  the  part  thereof  as  to 
which  it  should  be  affirmed.  Tlie  oi-der  appealed  from  was  afterwards  in  all 
respects  affirmed  by  the  court  of  appeals,  with  costs  to  the  respondent  therein 
against  the  appellants  therein.  These  costs  amounted  to  S100.80.  The  order 
or  judgment  on  the  remittitur  was  entered  in  Oswego  county,  June  10, 1887. 
In  the  present  action  the  plaintiff  seeks  to  recover  on  the  undertakin^r  the 
costs  in  the  court  of  appeals  and  those  awarded  at  the  general  term.  There 
is  no  dispute  as  to  the  amount.  It  is  not  claimed  that  any  part  has  been  paid. 
The  defendants  do  not  deny  liability  on  the  undertaking,  but  they  claim  that 
before  the  commencement  of  this  action,  they  tendered  to  Cyrus  Whitney,  the 
attorney  for  the  respondent,  the  amount  of  the  costs,  and  demanded  of  him  an 
assignment  from  the  plaintiff  under  seal  of  the  said  two  orders,  and  all  bis 
right  to  the  moneys  therein  ordered  to  be  paid.  It  is  found  by  the  court  be- 
low, on  sufficient  evidence,  that  this  tender  was  upon  condition  that  the  plain- 
tiff should  execute  and  deliver  to  one  of  the  defendants  the  assignment.  This 
tlie  plaintiff's  attorney  declined  to  do,  on  the  ground  that  he  had  no  authority 
to  execute  an  assignment  under  seal  for  the  plaintiff,  and  that  he  did  not  know 
plaintiff's  address,  and  could  not  send  the  same  to  him;  but  he  offered  himself 
to  execute  such  an  assignment  as  attorney  for  the  plaintiff,  but  not  under  seal, 
and  also  to  sign  the  same  himself  individually  as  well  as  attorney,  but  with- 
out recourse  to  himself  or  to  tlie  plaintiff.  This  the  defendants  refused  to  re- 
ceive. The  money  was  not  paid,  but  was  kept  ready  to  be  delivered  on  the  ex- 
ecution and  delivery  of  the  assignment,  and  the  same  was  produced  on  the 
trial,  but  has  never  been  paid  into  court.  Mr.  Whitney  had  a  lien  on  the 
moneys  directed  to  be  paid  by  the  order,  and  he  is  one  of  the  attorneys  for  the 
plaintiff  in  tliis  action.  The  court  below  held  that  the  defendants  were  not 
entitled  to  an  assignment  uf  the  ordera,  as  a  condition  of  their  making  pay- 
ment of  the  money  sued  for  in  this  action,  and  oi-dercd  judgment  for  the  plain- 
tiff for  the  amount. 
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This  ia  an  action  at  law.    There  Is  no  provision  in  the  undertaking  giving 
the  right  to  the  defendants  to  demand  an  assignment  as  a  condition  to  their 
making  payment.    The  tender  being  a  conditional  one,  and  the  money  not 
having  been  brought  into  court,  no  legal  defense  to  the  action  was  shown. 
Did  the  defendants,  under  any  equitable  rule,  liave  a  right  to  say  they  would 
not  pay  until  an  assignment  was  executed?    The  cases  cited  by  the  ilefendants 
do  not  go  so  far  as  this.    In  Toionsend  v.  Whitney,  75  N.  Y.  425,  it  is  stated 
generally  that  the  surety,  upon  payment,  is  entitled  to  all  the  remedies  and 
securities  which  the  creditor  held  before  payment.    That  was  a  case  where  a 
judgment  had  been  recovered  against  an  administrator  and  his  sureties  upon 
the  administrator's  bond  for  his  failure  to  perform  a  decree  of  the  surrogate. 
One  of  the  sureties  paid  the  judgment,  and  had  it,  as  well  as  the  decree,  as- 
signed to  a  third  party.    The  question  was  whether  the  assignee  could  enforce 
tite  decree.    It  was  held  that  he  could.     In  Cole  v.  Malcolm,  66  N.  Y.  363,  a 
motion  was  made  by  the  owner  of  certain  lands  to  compel  an  assignment  to 
him  of  a  judgment  a^rainst  a  prior  owner  that  was  a  lien  prior  to  the  title  of 
the  moving  party,  and  which  was  being  enforced  against  the  lands.    The  as- 
signment was  sought  to  enable  the  stssiKnee  to  enforce  the  judgment  against 
the  judgment  debtor.    In  Tromhly  v.  Castiidy,  82  N.  Y.  155,  it  was  held  that 
a  junior  mortgagee  was  entitled  to  be  subrogated  to  the  rights  of  a  prior  mort- 
gagee upon  payment  of  the  amount  thereof,  and  might,  upon  tender  of  the 
amount,  compel  an  assignment.    This  relief  was  granted  upon  motion,  before 
judgment,  in  an  action  to  foreclose  the  prior  mortgage.    Similar  relief  was 
granted  in  Bayles  v.  Husted,  40  Hun,  376,  in  favor  of  a  party  having  a  dow- 
er interest  in  the  premises.    In  the  present  case  tlie  obligation  of  the  defend- 
ants is  upon  an  independent  contract  directly  with  the  plaintiff.    The  defend- 
ants are  not  in  a  position  to  assert  an  equity  until  payment.     Upon  payment 
tliey  would  become  the  equitable  assignees  of  the  orders  held  by  the  plaintiff. 
The  enforcement  of  those  orders,  for  their  benefit,  against  the  original  debt- 
ors, would,  upon  motion,  be  ordered  by  the  coui-t.    There  is  nothing  to  show 
that  the  assignment  would  be  necessary  for  their  protection.    The  attorney 
to  whom  the  tender  was  made  offered  to  give  an  assignment  as  full  as  he  had 
any  authority  to  give.    The  attorney  afterwards  declined  to  give  any,  but  that 
does  not  affect  the  question;  as  the  defendants  did  not  at  the  trial,  or  by  any 
request  for  findings,  indicate  a  willingness  to  accept  such  an  assignment.  The 
only  request  on  the  subject  that  was  made  was  for  the  court  to  find,  aa  mat- 
ter of  law,  "that  the  defendants  are  entitled  to  judgment  for  a  dismissal  of 
the  complaint,  with  costs,  and  for  affirmative  relief,  to- wit,  $117.75,  to  be  paid 
to  the  clerk  of  this  court  for  the  said  plaintiff,  and  to  be  paid  to  him  or  his 
attorney  upon  the  execution  and  delivery  of  an  assignment,  executed  and  ac- 
knowledged by  the  plaintiff,  which  shall  pass  and  assign  the  legal  title  to  the 
orders,  and  the  money  directed  to  be  paid  thereby."    The  refusal  of  the  court 
toso  find  was  excepted  to.    The  defendants  set  up  as  a  counter-claim  the  tend- 
er and  demand  of  assignment,  and  this  request  was  apparently  presented 
under  that,  and  was  based  on  the  idea  that  the  defendant  had  a  right  to  re- 
quire an  assignment  as  a  condition  to  their  performing  the  obligation  of  their 
undertaking.     We  think  Ihey  had  no  such  right,  and  that  the  exception  was 
not  well  taken.    Ko  basis  for  any  equitable  interference  in  this  action  was 
shown.    The  defendants  do  not  establish  any  counter-claim. 

It  is  further  claimed  by  the  defendants  that  the  attorney,  Mr.  Whitney,  was 
a  necessary  party  to  this  action.  The  undertaking  was  to  the  plaintiff,  and  lie 
was  the  legal  owner  of  the  claim  under  it.  Whitney  had  an  equitable  lien  for 
his  costs.  Assume  that  such  lien  would  include  the  whole  amount.  We 
may  also  assume  that  Whitney  was  rightfully  prosecuting  the  claim  for  bis 
own  benefit,  in  the  name  of  his  client.  He  is  one  of  the  attorneys  in  this 
action,  and  a  payment  by  the  defendants  to  the  plaintiff's  attorneys  would 
be  a  perfect  protection  against  any  equ'table  lien  of  the  attorney.    There  is 
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no  proof  of  any  antagonism  between  the  plaintiff  and  bis  attorneys.  We  fail 
to  see  any  necessity  for  making  the  attorney  a  party.  In  Kipp  v.  Rapp,  7  Civ. 
Proc.  B.  385,  the  plaintift  had  parted  with  tlie  legal  title.  It  follows  that  the 
judgment  should  be  affirmed.    Judgment  affirmed,  with  costs.    All  concur. 


Lane  «.  New  Yokk  Life  Ins.  Co.  et  al. 
{Suvreme  Court,  Oeneral  Term,  First  Department    February  14, 1890.) 

1.  ISTBRPLEADBR— SnBSTITOTIOy  OP  PaBTIBS— ACTION  AT  LAW. 

Code  Civil  Proc  N.  Y.  §  820,  providing  that  a  defendant  against  whom  an  action 
to  recover  on  a  contract,  or  an  action  of  ejectment,  or  an  action  to  recover  a  chat- 
tel, is  pending,  may,  at  any  time  before  answer  on  proof  that  a  person  not  a  party 
makes  a  demand  against  him  for  the  same  debt  or  property,  have  an  order  for  the 
substitution  of  that  person  in  his  place,  applies  only  to  actions  at  law. 

2.  Patmbnt  of  Monbt  into  Court. 

In  a  suit  in  equity  to  settle  rival  claims  to  a  fund  in  the  hands  of  a  defendant, 
where  all  the  parties  are  before  the  court,  such  defendant  may  be  allowed  to  pay 
the  fund  into  court,  and  have  the  suit  discontinued  as  to  him. 

Appeal  from  special  term,  New  York  county. 

Action  by  Marietta  L.  Lane,  as  executrix,  against  the  New  York  Life  In- 
surance Company  and  another.  The  insurance  company  appeals  from  an  or- 
der denying  a  motion  for  leave  to  deposit  in  coart  the  fund  in  dispute. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bartlett  and  Barrett,  J  J. 

Homblower  &  Byrne,  {James  Byrne,  of  counsel,)  for  appellant.  BUlinga 
&  Cardozo,  {Coles  Morrix  &ad  Edgar  J.  Nathan,  of  counsel,)  for  respondents. 

Van  Brunt.  P.  J.  This  action  was  brought  by  the  plaintiff  against  the 
New  York  Life  Insurance  Company  nnd  one  Malvina  A.  de  Metz,  a  respond- 
ent herein,  to  determine  the  rights  of  the  plaintiff  to  a  certain  fund  in  the 
hands  of  the  defendant  company.  The  complaint  alleges  a  willingness  on  the 
part  of  the  company  to  pay  this  money,  and  then  alleges  a  notice  up>on  the 
part  of  the  defendant  De  Metz  to  the  defendant  the  insurance  company  to 
withhold  the  payment  of  such  amount  from  the  plaintiff,  and  thereby  pre- 
vented the  plaintiff  from  collecting  and  receiving  such  amount.  The  com- 
plaint further  alleges  "that  said  amount  has  been  retained  and  is  now  in  the 
possession  of  the  defendant  the  New  York  Life  Insurance  Company  to  abide 
the  event  of  this  action,  by  reason  of  the  said  acts  of  the  defendant  Malvina 
A.  de  Metz,  and  for  that  reason  the  said  Malvina  A.  de  Metz  is  made  a  defend- 
ant herein."  The  complaint  prays  judgment  that  the  plaintiff  be  adjudged  to 
be  entitled  to  said  sum  of  money,  and  that  the  defendant  company  be  adjudged 
to  pay  the  same  to  the  plaintiff.  The  defendant  De  Metz  answered,  setting 
up  her  right  to  the  fund  in  question,  and  praying  judgment  that  the  company 
be  adjudged  to  pay  the  same  to  her.  The  defendant  company,  upon  this  state 
of  facts,  made  application  to  the  court  to  be  allowed  to  pay  the  said  fund  into 
court,  and  to  have  the  action  discontinued  as  to  it.  This  motion  was  denied, 
upon  the  ground  that  the  court  had  no  power  to  grant  the  same,  and  from 
the  order  thereupon  entered  this  appeal  is  taken. 

It  is  evident  that  the  motion  was  denied  upon  the  ground  that  the  only 
power  of  the  court  to  intervene  arose  from  section  820  of  the  Code  of  Civil 
Procedure,  which  provides  that  a  defendant  against  whom  an  action  to  recover 
upon  a  contract,  or  an  action  of  ejectment,  or  an  action  to  recover  a  chattel, 
is  pending,  may  at  any  time  before  answer,  on  proof  by  affidavit  that  a  per- 
son not  a  party  to  the  action  makes  a  demand  against  him  for  the  same  debt 
or  property,  have  an  order  for  the  substitution  of  that  person  in  bis  place 
upon  giving  proper  notice.  It  is  apparent  that  the  case  at  bar  does  not  come 
within  the  provisions  of  section  820,  because  both  the  claimants  to  the  fund 
in  question  are  parties  to  the  action.  But  it  is  to  be  observed  that  that  sec- 
tion was  intended  to  appy  to  actions  at  law  and  not  to  actions  in  equity. 
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The  provision  is  that  a  defendant  against  whom  an  action  to  recover  upon 
contract  la  pending  may  obtain  an  order  of  substitution.     This  action  is  not 
upon  contract.    It  is  brought  for  the  purpose  of  settling  rival  claims  to  a 
fund  in  the  hands  of  the  defendant  company.     The  section  in  question  has  no 
application  to  actions  brought  to  settle  condicting  claims,  where  all  the  par- 
ties are  before  the  court,  and  the  action  is  not  upon  a  contract  out  of  which 
the  fund  arises,  but  where  tlie  ground  of  interposition  upon  the  part  of  the 
court  rests  upon  the  fact  of  the  admitted  existence  of  the  fund,  and  the  con- 
flicting  claims  in  respect  thereto.    A  court  of  equity  needs  no  such  authority 
to  be  conferred  upon  it,  because  it  has  the  power  at  any  time  to  discharge  a 
defendant  as  a  party  to  an  action  where  its  presence  has  become  unnecessary. 
This  provision  of  the  Code  was  intended  to  afford  the  same  relief  in  actions 
at  law  which  could  be  afforded  in  equity,  where  all  the  parties  were  before 
the  court.     It  enabled  the  court  to  allow  the  holder  of  the  fund  to  bring  the 
money  into  court,  and  be  discliarged  from  all  further  litigation.    This  a  court 
of  equity  necessarily  has,  having  all  the  parties  l>efore  it.    One  of  the  defend- 
ants having  no  interest  wliatever  in  the  controversy,  as  between  the  plaintiff 
and  ita  co-defendant,  being  merely  the  bolder  of  the  fund,  makes  its  applica- 
tion to  the  court  to  be  discharged  upon  bringing  the  fund  into  court.     The 
result  of  a  different  rule  would  be  that  the  court  could  afford  greater  relief  in 
actions  at  law  than  it  can  do  in  actions  in  equity.    It  is  apparent  that  this 
provision  of  the  Code  is  applicable  only  to  actions  at  law,  because  in  an  action 
at  law  to  recover  upon  this  policy  it  would  not  have  been  possible  to  have 
made  the  claimant  De  Metz  a  party.    She  could  have  demurred.    No  cause 
of  action  would  have  been  set  up  against  her,  and  it  is  only  by  reason  of 
the  provisions  of  section  820  of  the  Code  that  she  could  have  be<en  brought 
in,  and  she  must  be  brought  in  in  that  way  and  in  no  other.    In  an  action  in 
equity,  upon  the  other  hand,  brought  to  determine  the  rival  claims  of  these 
two  parties  to  this  fund,  she  could  be  made  a  party, — was  made  a  party;  and 
the  court,  having  obtained  jurisdiction  of  these  various  parties,  could  permit 
the  discontinuance  of  the  action  as  to  one  of  the  parties,  allowing  the  others 
to  go  on  and  litigate  the  subject-matter  of  their  dispute.     The  rule  laid  down 
in  Barbour's  Chancery  Practice  (volume  2,  p.  120)  is  explicit  that  it  is  not 
necessary  to  file  a  bill  of  interpleader  where  the  holder  of  the  fund  Is  already 
a  party  to  a  suit  in  this  court,  (namely  the  court  of  chancery,)  brought  by  one 
claimant  against  the  other  to  settle  the  right  to  the  fund  in  his  hands.    The 
holder  of  the  fund,  in  such  a  case,  should  apply  by  petition  in  that  suit  for 
leave  to  pay  the  fund  into  court  to  abide  the  event  of  the  litigation  between 
the  other  parties,  and  Seddl  v.  Hoffman,  2  Paige,  199,  and  Badeau  v.  Rogers, 
Id.  209,  are  cited  as  authorities  for  this  proposition,  which  they  sustain. 
We  think,  therefore,  that  the  learned  judge  in  the  court  below  erred  in  sup- 
posing that  a  court  of  equity,  having  all  the  parties  before  it,  had  no  power 
to  grant  relief  in  a  case  such  as  the  one  at  bar.    The  order  should  be  reversed, 
with  $10  costs  and  disbursements,  as  against  the  respondents  Lane  and  De 
Metz.    All  concur. 


Barnes  v.  Demslow  et  al. 

{Supreme  Cowrt,  Qem/eral  Term,  First  Department    February  U,  1890.) 

1.  Sale— RioBTS  of  Sellib— Waivbr. 

Flaintiff  agreed  to  sell  and  deliver  to  defendants  500,000  sets  of  box  shocks, 
to  be  paid  for  In  lots  of  25,000.  Held,  that  the  acceptance  by  plaintiff  of  pay- 
ments on  account  was  not  a  waiver  of  his  right  to  insist  on  the  payment  of  the  bal- 
ance due  before  completing  his  contract ;  nor  was  bis  right  to  payment  for  each  lot 
of  25,000  lyaived  by  his  making  one  or  more  deliveries  without  payment. 

8.  Costs— ExTBA  Allowatiox. 

The  sole  question  tried  under  the  rulings  of  the  court  was  as  to  the  right  of  plain- 
tUI  to  recover  anvtblns.  and  the  questions  as  to  the  counter-claim  were  not  submit- 
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ted  to  the  jury.  Held,  that  their  disposition  did  not  constitute  such  a  difficult  and 
extraordinary  case  as  would  justify  taking  them  into  consideration  in  measuriaft 
the  amount  of  the  extra  allowance  to  plaintiff. 

8.  APPBAI/— HARMIiBSS  Errok. 

In  an  action  for  the  balance  of  the  price  of  the  shooks  actually  delivered,  defend- 
ants set  up  a  counter-claim  for  damages  sustained  by  them  by  reason  of  the  alleged 
breach  of  the  contract  by  plaintiff.  The  jury  found  that  there  was  no  such  breach 
on  plaintiff's  part.  Held,  that  the  exclusion  of  eridence  on  the  question  of  the 
amount  of  defendants'  damages,  even  if  erroneous,  would  not  have  produced  any 
Injury. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Erastus  H.  Barnes  ngainst  Walter  F.  Denslow  and  Rnfus  T. 
Busli.  Trial  resulted  In  a  verdict  for  plaintiff.  From  the  judgment  entered 
tliereon,  and  the  order  granting  an  extra  allowance,  defendants  appeal. 

Argued  before  Van  Bkunt,  P.  J.,  and  Daniels  and  Barrett,  JJ. 

Van  Buren  Denslow,  {Robert  G.  Ingersoll,  of  counsel,)  for  appellants.  Cutl' 
lipp,  Qraff&  Blauvelt,  {N.  B.  Hoaaie,  of  counsel,)  for  respondent. 

Van  Bbxtnt.  P.  J.  This  action  was  brought  to  recover  for  the  purchase 
price  of  certain  merchandise  alleged  to  have  been  delivered  by  the  plaintiff  to 
the  defendants.  Upon  the  triul  the  jury  found  a  verdict  in  favor  of  the  plain- 
tiff for  $2,584.84,  and  an  extra  allowance  was  granted  by  the  court  of  91,U00, 
based  upon  the  defeat  of  certain  counter-claims  which  had  been  set  up  by  the 
defendants  In  theirauswer,  as  well  as  upon  the  recovery  of  the  plaintiff.  Fi-om 
the  judgment  thereupon  entered  these  appeals  are  taken.  It  appears  that 
about  the  15th  of  April,  1879,  the  plaintiff  and  defendants  entered  into  a  con- 
tract fur  the  sale  and  delivery  of  500,000  sets  of  box  shooks,  of  a  certain  de- 
scription, not  less  than  1,000  nor  more  than  3,000  per  day.  The  shooks  were 
to  be  delivered  upon  the  dock  of  the  defendants  in  South  Brooklyn,  and  the 
defendants  were  to  pay  for  the  same  10  cents  per  set,  in  lots  of  25,000,  either 
in  cash  or  by  30  days'  note,  as  they  miglit  desire,  from  time  to  time.  The 
delivery  was  to  commence  as  soon  as  the  defendants'  then  present  contract 
with  one  Thompson  was  completed.  On  the  16th  of  July  the  defendants  sent 
and  the  plaintiff  received  a  notice  requesting  him  to  deliver  at  the  rate  of 
3,000  sets  per  day,  beginning  on  the  1st  of  August.  In  fact  the  plaintiff  did 
not  begin  to  deliver  until  the  19th  of  August,  the  first  delivery  reaching  the 
defendants  on  August  24th.  Tliere  were  40,000  sets  delivered,  in  20  car-loads, 
between  August  25th  and  September  5th,  the  deliveries  being  made  on  4  days, 
at  10,000  per  day.  On  the  2d  of  September  the  defendants  notided  the  plain- 
tiff to  reduce  the  rate  of  delivery  to  1,000  sets  per  day,  which  tlie  plaintiff 
says  was  followed  on  the  4th  of  September  by  a  verbal  order  from  the  defend- 
ants to  stop  shipment  entirely,  as  tliey  were  blocked.  On  the  11th  of  October 
the  plaintiff  made  a  demand  upon  the  defendants  for  payment.  He  then  re- 
ceived $1,500  on  account,  and  he  told  the  defendants  that  liis  people  were  not 
disposed  to  go  on  unless  the  thing  was  paid  up,  and  that  Mr.  Bush,  one  of 
the  defendants,  then  said  that  he  did  not  care  if  they  did  kick  or  throw  up  the 
contract,  for  they  could  do  better.  On  the  15th  of  October  the  defendants 
sent  to  the  plaintiff  a  notice  that  on  their  contract  he  might  commence  to  de- 
liver box  shooks  at  the  rate  of  1,000  sets  per  day,  until  further  notice.  On 
the  17th  or  18th  of  October  the  plaintiff  had  an  interview  with  Bush,  who 
said  there  would  be  no  more  money  paid  under  the  contract  until  the  plaintiff 
made  more  shipments.  It  appears  at  this  time  that  there  had  been  delivered 
by  the  plaintiff  40,000  box  shooks,  and  there  had  been  paid  by  the  defendants 
on  account  of  freight  on  the  box  8722.20  and  $1,500  in  cash;  that  the  first 
payment  which  the  defendants  were  bound  to  make  was  upon  tlie  25,000  which 
had  been  delivered,  viz.,  $2,500;  and  that  there  was  due,  therefore,  upon  the 
first  25,000  the  sum  of  $277.80  at  this  time,  which  tlie  defendants  in  no  man- 
ner offered  to  pay.     The  plaintiff  wrotea  letter  to  the  defendants,  stating  tliat. 
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they  having  refused  to  pay  for  the  box  shocks  delivered  according  to  the  terms 
of  the  contract,  he  would  be  compelled  to  hold  the  contract  at  an  end,  and  no 
further  deliveries  were  made  thereunder. 

The  defendants,  upon  their  examination,  gavesome  slightly  different  versions 
of  the  conversations  between  themselves  and  Barnes  with  reference  to  the  con- 
tract, and  stated  that  they  told  Mr.  Barnes  that  the  reasons  for  not  paying  were 
that  they  feared  that  they  might  not  get  the  shocks  they  were  entitled  to  under 
the  contract.  Also  some  evidence  was  given  in  reference  to  the  quality  of  the 
shooks  delivered  as  not  being  in  accordance  with  the  contract,  and  that  the 
applications  for  money  made  on  the  part  of  Barnes  were  not  for  payments  on 
account  of  the  contract,  but  for  loans  of  money  to  help  him  along  in  the  car- 
rying out  of  the  contract.  The  defendants  also  offered  evidence  upon  the  ques- 
tion of  the  damages  sustained  by  them  by  reiison  of  the  breach  of  the  contract, 
to  support  the  counter-claims  which  had  been  set  up  in  their  answer.  It  will 
be  observed,  up>on  the  consideration  of  the  evidence,  however,  that  no  basis 
for  the  submission  of  the  question  of  damages  to  the  jury  under  this  alleged 
coonter-claim  Wiis  established.  The  contract  was  broken  on  the  18th  of 
October,  if  broken  at  all,  and  it  did  not  appear  what  at  that  time  was  the  mar- 
ket price  of  the  articles  in  question.  One  of  the  witnesses  testifled,  it  is  true, 
that  to  hia  beat  recollection  these  shooks  were  worth  about  13  cnts  in  Octo- 
ber, but  that  he  did  not  know  of  any  sales,  and  that  he  only  judged  of  the 
market  price  by  what  they  cost;  which  was  clearly  incompetent  testimony  in 
reference  to  the  question  of  market  price,  and  no  competent  evidence  what- 
ever on  this  subjeot  was  given  upon  the  part  of  the  defendants.  The  court 
thereupon  submitted  to  the  jury  the  question  as  to  which  of  the  parties  broke 
the  contract,  and  if  they  found  that  the  contract  was  broken  on  the  part  of 
the  defendants  by  their  refusal  to  pay  for  the  shooks  already  delivered,  and 
which  under  their  contract  they  were  liable  to  pay  for,  then  the  plaintiff  would 
be  entitled  to  recover. 

Various  exceptions  are  presented  to  the  refusal  of  the  court  to  charge  cer- 
tain requests  made  upon  the  part  of  the  defendants.  As  to  the  Qrst  of  these 
exceptions,  it  would  appear  that  the  court  had  already  charged  sutflciently  upon 
that  point,  so  that  the  jury  could  clearly  understand  that  a  purchaser  might 
retain  without  compensation  the  beneSt  of  an  imperfect  or  partial  perform- 
ance of  the  contract  by  his  vendor,  and  that  under  the  evidence  in  this  case 
the  question  was  as  to  whether  the  defendants  refused  to  pay  moneys  due  un- 
der their  contract  for  goods  already  delivered,  which  refusal,  if  made,  would 
justify  the  plaintiff  in  refusing  to  continue  the  further  delivery.  As  already 
stated,  the  claim  is  made  that  there  was  no  demand  of  payment  under  the  con- 
tract made  by  the  plaintiff,  but  a  request  for  loans  of  money  to  enable  him  to 
carry  on  the  contract.  And  the  court  charged  the  jury  that,  if  they  found 
that  the  defendants'  version  was  true,  the  plaintiff  could  not  recover;  but  if, 
on  the  other  hand,  they  found  that  he  was  asking  for  his  money,  and  the  de- 
fendants refused  to  pay,  then  the  plaintiff  could  recover. 

The  next  request  to  which  our  attention  is  called  was  a  request  to  charge 
that  if  "the  jury  believe,  from  the  evidence,  the  defendants  were  ready  at  aJl 
times  to  accept  all  shooks  which  plaintiff  should  deliver  under  the  contract, 
and  that,  when  plaintiff  had  delivered  a  sufficient  quantity  of  shooks  to  call  for 
a  payment,  a  payment  was  made,  which  the  plaintiff  accepted,  and  if  they  be- 
lieve that  after  such  payment  was  made  there  was  at  no  time  as  many  as  25,- 
000  sets  of  shooks  delivered  and  unpaid  for,  and  that  by  the  terms  of  the  con- 
tract no  payment  could  fall  due  except  as  that  quantity  should  be  delivered 
and  remain  unpaid,  and  that  such  failure  to  continue  the  delivery  was  no 
fault  of  these  defendants,  they  will  find  for  the  defendants. "  This  request 
was  certainly  properly  refused,  liecause  it  involved  the  proposition  that,  where 
a  partial  payment  which  was  due  under  the  contract  was  accepted,  the  plain- 
tiff thereby  waived  the  right  to  call  for  the  payment  of  the  balance  until  the 
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termination  of  tlie  contract.  Such,  clearlj,  is  not  the  rule.  Where  a  payment 
had  been  made  on  account,  the  plaintifl  had  a  right  to  Insist  upon  the  pay- 
ment of  the  balance  which  was  actually  due  before  going  on  and  completing 
his  contract. 

The  defendants  further  requested  the  court  to  charge  "that  a  contract  whose 
performance  is  to  be  made  over  a  period  of  time,  and  on  which  payment  is  to  be 
made  in  installments  as  performance  is  made,  is  so  far  severable  that  a  failure 
to  pay  for  one  or  more  deliveries,  if  the  defendants  were  solvent,  unless  the  ac- 
tion of  defendants  shows  an  intent  to  abandon  and  rescind  the  contract,  is  not 
such  a  breach  as  authorizes  the  plaintiff  to  stop  in  his  further  performance,  or 
wholly  refuse  to  complete  his  performance.  He  is  bound  to  perform  his  whole 
contract,  and  to  proceed  to  collect  for  his  performance,  as  his  performance 
causes  the  installments  to  fall  due  on  the  contract. "  This  proposition  the  court 
refused  to  charge,  and  an  exception  was  duly  taken.  It  is  true  that  our  atten- 
tion has  been  called  to  certain  English  authorities  tending  to  support  this  pro- 
position. But  the  rule  as  laid  down  in  tliis  state  is  different.  Gardner  v. 
Clark,  21 N.  Y.  399.  In  that  case  it  was  held  that  where  a  party  entered  into 
a  contract  to  deliver  articles  by  the  wagon  load,  and  was  entitled  to  pay  for 
each  wagon  load  as  delivered,  he  does  not  waive  that  right  by  making  delivery 
without  payment,  although  he  has  repeatedly  delivered  loads  without  pay- 
ment, and  has  given  no  notice  of  bis  intention  to  insist  upon  immediate  pay- 
ment thereunder.  It  would  seem,  therefore,  that  the  learned  court  was  cor- 
rect in  refusing  to  submit  the  proposition  as  requested  to  the  jury. 

It  is  further  urged  that  the  court  erred  in  holding  that  the  case  made  by  the 
defendants  on  their  counter-claim  presented  no  question  whicli  could  be  sub- 
mitted to  the  jury.  Whatever  might  be  our  opinion  upon  this  question,  it  is 
clear  that  the  defendant  has  sustained  no  damage  thereby,  because  by  their 
verdict  the  jury  have  found  that  there  was  no  breach  of  the  contract  in  ques- 
tion upon  the  part  of  the  plaintiff,  and  consequently  the  defendants  could  not 
have  had  any  cause  of  action  against  the  plaintiff  because  of  such  breach;  and 
therefore  evidence,  even  if  erroneously  excluded,  on  the  question  of  the  amount 
of  damages,  could  not  have  produced  any  injury.  Tates  v.  Railroad  Co.,  67 
N.  Y.  lOU.  Tlie  learned  counsel  for  the  defendants  throughout  the  whole  trial 
insisted  that  the  defendants  would  have  a  right  to  show,  in  case  there  was  a 
breach  of  contract  on  the  part  of  the  plaintiff,  the  damages  which  would  re- 
sult up  to  the  end  of  the  contract.  This  evidence  the  court  refused  to  allow, 
under  the  authority  of  Masterton  t.  Brooklyn,  7  Hill,  61.  It  is  claimed  upon 
the  part  of  the  appellants  that  this  case  is  not  an  authority  upon  the  case  at 
bar,  because  of  the  different  circumstances  attending  the  contracts.  But  it 
seems  to  us  that  it  is  clearly  established  by  the  principles  there  laid  down  that 
the  rights  of  the  parties  must  be  determined  as  of  the  time  when  the  contract 
was  broken,  and  that  they  could  not  be  extended,  according  to  the  existing 
state  of  the  market,  to  the  time  fixed  for  full  performance,  but  must  be  con- 
fined to  the  time  when  the  cause  of  action  arose.  This  rule  has  been  approved 
by  the  United  States  supreme  court  in  the  case  of  U.  8.  v.  Speed,  8  Wall.  77; 
and  also  by  our  court  of  appeals  in  Story  v.  Railway  Co.,  6  N.  Y.  85.  Upon 
the  whole  case,  therefore,  it  does  not  appear  that  any  of  the  exceptions  taken 
are  available  to  the  defendants.  The  question  as  to  the  breach  of  contract 
being  clearly  one  for  the  jury,  and  the  jury  having  found  in  favor  of  the  plain- 
tiff upon  this  issue,  there  have  no  errors  been  committed  prejudicial  to  the  de- 
fendants. 

We  think,  however,  that  the  court  was  not  justified  in  granting  the  allow- 
ance which  it  did.  The  counter-claims  upon  the  part  of  the  defendants  were 
necessarily  defeated  by  the  success  of  the  plaintiff,  and,  under  those  circum- 
stances, we  do  not  think  that  in  measuring  the  amount  of  the  allowance  the 
fact  of  the  existence  of  tnese  counter-claims  should  have  been  taken  into  ac- 
count.   It  appears  from  the  evidence  that  there  was  a  direct  issue,  as  between 
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the  plaintiff  and  the  defendnnta,  as  to  the  right  of  the  plaintiff  to  recover 
anj-thing.  The  sole  question  which  appears  to  have  been  tried  under  the  rul- 
ings of  the  court  was  as  to  the  right  of  the  plaintiff  to  recover  anything.  The 
questions  as  to  the  counter-claims  were  not  submitted  to  the  jury,  and  their 
disposition,  therefore,  did  not  constitute  such  a  difficult  and  extraordinai^ 
case  as  would  justify  taking  them  into  consideration  in  determining  wha^ 
amount  of  allowance  should  be  granted.  We  think,  therefore,  ttub  the  allows 
ance  should  have  been  limited  to  the  sum  of  5  per  cent,  upon  the  amount 
of  the  verdict,  and  the  judgment  should  be  reduced  by  the  difference  between 
that  amount  and  the  sum  of  61,000,  the  amount  of  the  allowance  originally 
granted,  and  the  judgment  as  thus  reduced  should  be  affirmed,  without  costs. 
All  concur. 


C!oFF  V.  HoLUNS  et  al, 
(Supreme  Court,  Oeneral  Term,  Firtt  Department,    Febmaor  14, 1890.) 

1.  WlTUBSS— Crbdibii-itt — Rttmoks. 

The  testimony  of  B.,  a  witness  for  plaintlft,  was  taken  In  Canada  on  oommission. 
Before  leaving  this  country,  he  was  president  of  a  bank  In  New  York  city.  His  de- 
parture to  Canada  was  sudden  and  unannoanoed  except  to  his  family.  He  has  re- 
mained there  ever  since,  without  any  explanation  or  disclosed  object.  There  was 
testimony  as  to  his  having  had  trouble  with  the  bank,  and  of  its  failure.  On  cross- 
interrogatories  under  the  commission,  he  stated  that  he  was  indebted  to  various 
parties  in  New  York,  but  he  refused  to  state  why  he  left  the  United  States,  or  what 
name  he  used  when  he  first  arrived  in  Canada,  because,  as  he  said,  of  "the  evident 
tendency"  of  the  qnestions  to  criminate  him.  Held,  that  the  court  properly  re- 
fused to  instmct  that  "the  fact  that  there  may  be  unfavorable  rumors  about  B.'s 
financial  transactions  does  not  discredit  him  as  a  wltxiess.  Even  an  untried  indict- 
ment against  him  would  not  discredit  him  as  a  witness.  He  is  entitled  to  the  same 
credit  and  confidence  as  any  other  unimpeached  witness.  Until  convicted  of  some 
offense,  mere  accusations,  even  when  made  by  indictment,  do  not  impair  his  credit 
as  a  witness  in  a  court  of  justice,  and  the  Jury  are  lK>und  to  weigh  his  testimony  in 
the  same  manner,  and  judge  of  Its  truth  by  the  same  rules,  as  In  the  case  of  any 
other  tinimpeached  witness,"— as  it  involved  the  assumption  that  the  witness  was 
entirely  nnunpeached. 

t.  Same — ^Fueinva  tbou  Justiob. 

The  ctiarge  of  the  court,  which  contained  much  that  was  unexceptional,  contained 
this  observation :  "I  will  not  charge  you  that  a  man  who  is  confessedly  a  fugitive 
from  justice  is  entitled  to  the  same  credit  as  a  witness  who  comes  here  utterly  un- 
impeached in  any  way,  but  I  will  charge  yon  that  he  is  not  prevented  from  bein^  a 
Tvitness,  and  that  it  is  for  you  to  determine,  with  those  facts  before  you,  and  with 
his  relation  to  the  case,  exactly  what  weight  you  will  give  to  his  testimony. "  There 
was  no  exception  to  this  language,  but  to  the  charge  in  generaL  Held,  that  the 
statement  of  his  being  a  fugitive  from  justice  was  at  least  made  with  color  of  cir- 
cumstance and  surrounding,  and  so  nearly  accurate  as,  if  not  acceded  to,  to  call  for 
instant  disclaimer. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  William  A.  Copp  against  Harry  B.  HoUins  and  others.  From 
a  judgment  for  defendants  rendered  on  a  verdict,  also  from  an  order  denying 
a  motion  for  a  new  trial,  and  from  an  order  allowing  an  extra  allowance  of 
•1,000,  plaintiff  appeals.     For  former  report,  see  1  N.  Y.  Supp.  151. 

Argued  before  Yam  Brunt,  P.  J.,  and  Daniels  and  Barrett,  JJ. 

It.  F.  Harlow,  for  appellant.  Dos  Passos  Bros.,  {Chat.  C.  Shelton,  of  coun- 
sel.) for  respondents. 

Barrett,  J.  A  careful  review  of  this  record  has  led  us  to  the  conclusion  that 
there  is  only  one  doubtful  question  in  the  case,  and  that  arises  from  an  observa- 
tion made  by  the  learned  judge  who  presided  at  the  trial  in  commenting  upon 
one  of  the  plaintiff's  requests  to  charge.  Upon  the  merits,  notwithstanding  the 
elaborate  and  exhaustive  argument  presented  by  the  learned  counsel  for  the 
plaintiff,  we  entertain  no  doubt;  and  we  think  that  the  copious  citation  of  au- 
thorities with  which  he  has  fortified  his  views  was  labor  misapplied.  The 
defendants  are  stock-brokers.    John  G.  £no  was  a  customer  of  theirs.    He 
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operated  with  two  accounts, — one  styled  "John  C.  Eno,  No.  1;"  the  other, 
"John  C.  Eno,  No.  2."  The  former  was  always  an  individual  account;  tbo 
latter,  for  a  time,  a  joint  account  witli  Amos  F.  Eno.  This  joint  account  was 
peculiar  in  its  partnership  character.  John  C.  put  in  $30,000 ;  Amos  F.,  910,- 
000.  John  was  to  operate  In  stocla,  and  if  anything  was  made  Araos  was  to 
have  one-quarter;  but  upon  the  loss  of  his  810,000  Amos  was  to  go  out.  The 
910,000  was  lost,  and  Amos  did  go  out;  John  thereupon  assuming  the  account, 
and  telling  Amos  that  thereafter  he  would  carry  it  on  himself.  About  the 
16th  of  May,  1884,  the  account  No.  1  showed  a  balance  in  favor  of  John  of  over 
$54,000.  The  account  No.  2,  however,  showed  a  balance  against  him  of  more 
than  $54,000.  Thereupon,  John  transferred  the  balance  due  on  account  No. 
1  to  account  No.  2,  and  satisBed  pro  tanto  his  indebtedness  on  the  latter  ac- 
count. Having  thus  used  the  balance  due  him  on  account  No.  1  to  pay  his 
honest  debt  on  account  No.  2,  John  subsequently  ignored  the  transaction, 
and  assigned  the  apparent  balance  on  account  No.  1  to  the  plaintiff.  These 
facts  were  necessarily  found  by  the  jury  under  the  charge  of  the  court;  and 
they  were  so  found  upon  evidence  which,  though  conflicting,  clearly  prepon- 
derated, both  as  to  character  and  probability,  in  the  defendants'  favor. 

We  entirely  agree  with  the  learned  judge  in  his  charge  to  the  jury,  th«t  it 
was  entirely  competent  for  Amos  F.  Eno,  upon  the  loss  of  his  $10,000,  to  ar- 
range with  John  C.  Eno  that  he  (Amos)  should  retire  from  the  adventure, 
and  that  John  should  tliereiipon  continue  it  upon  his  own  account.  There- 
after the  defendants  had  a  right  to  treat  the  two  accounts  as  substantially 
one;  and  the  balance  resulting  from  the  blending  thereof  was  the  true  indebt- 
edness, as  between  them  and  John  C.  Eno.  it  is  entirely  clear,  therefore, 
that  John  C.  Eno  had  nothing  to  assign  to  the  plaintiff,  and  that,  at  the  date 
of  the  assignment,  he  was  in  fact  indebted  to  the  defendants  in  the  small  bal- 
ance in  their  favor,  resulting  from  the  application  in  question.  This  result, 
however,  follows  from  the  jury  having  discredited  John  C.  Eno,  and  having 
given  the  preference  in  belief  to  Amos  F.  Eno  as  to  the  assumption  of  account 
No.  2,  and  to  the  defendant  Hollins  and  his  former  book-keeper,  Beekman,  as 
to  tlie  direction  to  transfer  the  balance  due  upon  account  No.  1.  And  that 
brings  us  to  the  only  serious  question  in  the  case.  John  C.  Eno  was  ex- 
amined as  a  witness  for  the  plaintiff.  His  testimony  was  taken  in  Canada 
upon  commission.  Upon  his  examination  under  this  commission,  he  de- 
clined to  answer  a  number  of  cross-interrogatories  evidently  intended  to 
prove  that  he  was  a  fugitive  from  justice,  and  otherwise  unworthy  of 
cretlit.  With  a  view,  doubtless,  to  this  situation,  and  for  the  purpose  of 
neutralizing  certain  suggestive  circumstances  running  through  the  case, 
which  were  likely  to  affect  the  jury's  estimate  of  this  witness,  the  learned 
Judge  was  asked  to  charge  as  follows:  "(10)  The  fact  that  tlieremaybe  unfa- 
vorable rumors  about  John  C.  Eno's  financial  transactions  does  not  discredit 
him  as  a  witness.  Even  an  untried  indictment  against  him  would  not  dis- 
credit him  as  a  witness.  He  is  entitled  to  the  same  credit  and  confidence  as 
any  other  unimpeached  witness,  until  convicted  of  some  offense.  Mere  accu- 
sations, even  when  made  by  indictment,  do  not  impair  his  credit  as  a  witness 
in  a  court  of  justice,  and  the  jury  are  bound  to  weigh  his  testimony  in  the 
same  manner,  and  judge  of  its  truth  by  the  same  rules,  as  in  the  case  of  any 
other  unimpeached  witness."  This  proposition,  as  thus  put,  the  court  re- 
fused to  charge,  and  properly;  for  it  involved  the  assumption  that  the  wit- 
ness was  entirely  unimpeached.  The  request,  however,  was  subdivided  and 
commented  upon  in  such  a  manner  as  substantially  to  cover  all  tliat  the 
plaintiff  was  properly  entitled  to.  With  regard  to  the  last  paragraph  in  the 
request,  the  court  made  this  observation:  "I  will  not  charge  you  that  a  man 
who  is  confessedly  a  fugitive  from  justice  is  entitled  to  the  same  credit  as  a 
witness  who  comes  here  utterly  unimpeached  in  any  way;  but  I  will  charge  you 
that  he  is  not  prevented  from  being  a  witness,  and  that  it  is  for  you  to  de- 
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termine,  with  those  facts  before  you,  and  with  his  relation  to  the  case,  ex- 
actly wbat  weight  you  will  give  to  his  testimony. "  The  record  then  states 
that  the  plaintiff  excepted  to  the  refusal  to  charge  as  requested,  and  to  the 
charge  as  made.  This  was  altogether  too  general.  There  was  much  in  the 
charge  as  made  which  was  unexceptionable.  There  was  no  exception  to  the 
language  quoted.  This  is  conceded  in  the  appellant's  points,  and  the  learned 
counsel  there  tells  us  that  the  failure  to  except  speciScally  was  "an  inadvert- 
ence of  counsel."  The  record,  we  think,  relieves  him  from  this  self-accusa- 
tion. Eno's  position  as  a  fugitive  from  justice  seems  to  have  been  talcen  for 
granted  by  both  sides,  and  the  case  appears  to  have  been  tried  upon  that  idea. 
The  facts  are  not  far  from  justifying  the  learned  judge's  expressiun.  £no  was 
president  of  the  Second  National  Bank  of  this  city  before  he  left  the  country. 
He  went  to  Canada  on  the  22d  of  May,  18S4,  suddenly,  and  without  announc- 
ing his  intended  departure  to  any  one  save  his  wife  and  brother-in-law;  and 
be  has  remained  there,  without  explanation  or  disclosed  object,  ever  since. 
The  witnesses  speak  of  his  troubles  with  the  bank  of  which  he  was  president, 
of  its  failure,  and  of  those  troubles  intensifying  the  panicky  feeling  which 
then  existed,  and  which  culminated  in  a  financial  panic.  In  answer  to  the 
question  whether  be  was  not  largely  indebted,  he  replied:  "1  am  indebted  to 
various  persons  in  New  York  city;"  and  he  speaks  of  the  plaintiff  as  one  of 
his  creditors.  The  plaintiff,  too,  says  that  he  (Eno)  was  in  trouble  when  he 
executed  the  assignment.  When  asked  to  state  why  he  left  the  United  States, 
or  what  name  be  used  when  be  first  arrived  in  Canada,  Eno  declined  to  an- 
swer, because,  as  be  said,  of  "the  evident  tendency"  of  the  questions  to  crim- 
inate him.  Surely,  in  view  of  all  this,  it  was  the  duty  of  counsel  to  disclaim 
what  the  court's  observation  attributed  to  the  plaintiff.  If  that  observation 
bad  been  met  by  such  disclaimer,  a  simple  reference  to  Eno's  absence,  under 
the  circumstances  disclosed,  would  have  been  a  natural  as  well  as  a  sufl9cient 
modiScation  of  the  phrase  now  for  the  first  time  objected  to.  The  instruction 
itself  was  well  enough;  and,  if  the  characterization  which  accompanied  it  was 
stronger  tlian  the  facts  warranted,  the  court's  attention  should  have  been 
drawn  to  the  subject,  and  a  fair  opportunity  afforded  of  conforming  the  ex- 
pression to  what  might  strictly  be  inferred  from  the  facts  actually  in  evi- 
dence. It  was  not  at  all  a  bald  statement  made  by  a  judge  regarding  a  witness, 
which  must  have  prejudiced  the  defeated  party.  It  was  either  a  correct  view 
of  the  witness'  attitude,  and  of  the  plaintiff's  own  construction  of  that  atti- 
tude,— as  to  which  we  need  not  express  a  deiinite  opinion. — or  a  statement 
made  with  color  of  circumstance  and  surroundings,  and  so  nearly  accurate  as, 
if  not  acceded  to,  to  call  for  instant  disclaimer. 

The  other  questions  presented  call  for  no  special  comment,  and  the  judg- 
ment and  orders  appealed  from  should  be  asarmed,  with  costs. 

Yak  Bbttnt,  P.  J.  I  concur.  I  think  that  it  is  not  at  all  material  whether 
Amos  F.  Eno's  connection  with  account  No.  2  had  ceased  or  not.  John  C. 
Eno  bad  a  right  to  pay  the  same  either  in  money,  property,  or  transfer  of  in- 
dividual credits. 

Dakiels.  J.     I  concur. 

Barrett.  J .    I  also  concar  in  this  observation  of  tlie  presiding  justice. 
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Skinneb  v.  Skinmer. 
(Supreme  Court,  Special  Term,  New  York  County.    February  36, 1887.) 

PRA.CTICE  IS  Civil  Cases— Sekviob  of  Papers— Complaint. 

Under  Code  Civil  Proc.  N.  T.  i  479,  which  provides  that  if  a  oop7  of  the  complaint 
Is  not  delivered  to  a  defendant  at  the  time  of  the  delivery  of  a  copy  of  the  summons 
'  to  him,  either  within  or  without  the  state,  bis  attorney  may,  "at  any  time  within 
20  days  after  service  of  summons  is  complete, "  serve  on  plaintiff's  attorney  a  writ- 
ten demand  for  a  copy  of  the  complaint,  a  non-resident  defendant,  to  whom  copied 
of  the  summons  and  of  the  complaint  were  personally  delivered  before  the  service 
by  publication  was  complete,  is  not  entitlea,  after  completion  of  such  service,  to 
demand  a  copy  of  the  complaint. 

At  Cliarabers.    On  motion  for  reference. 

George  W.  Oarr,  for  plaintiff.    Stickney  &  Shepard,  for  defendant. 

Andrews,  J.  An  order  for  the  publication  of  the  summons  in  this  action 
was  made  on  November  16, 1886.  The  summons  and  complaint  were  person- 
ally served  upon  the  defendant  at  Boston,  Mass.,  on  December  6,  1886.  On 
February  7tl)  the  defendant  appeared,  through  Iter  attorneys,  and  demanded 
a  copy  of  the  complaint.  The  plaintiff  now  moves  for  an  order  of  reference, 
claiming  that  the  defendant  is  in  default  for  want  of  an  answer.  Section  441 
of  the  Code  provides  that,  for  the  purpose  of  reckoning  the  time  within  which 
a  defendant  must  appear  or  answer,  service  by  publication  is  complete,  at 
the  expiration  of  the  lime  prescribed  for  publication,  reckoning  from  the  first 
publication ;  and  service  made  without  the  state  is  complete  from  the  expira- 
tion thereafter  of  a  time  equal  to  that  prescribed  for  publication.  Section 
479  of  the  Code  provides  that  if  a  copy  of  the  complaint  is  not  delivered  to  a 
defendant  at  the  time  of  the  delivery  of  a  copy  of  the  summons  to  him,  either 
within  or  without  the  state,  his  attorney  may,  at  any  time  within  20  days 
after  the  service  of  the  summons  is  complete,  serve  upon  the  plaintiff's  at- 
attoruey  a  written  demand  of  the  copy  of  the  complaint.  This  is  the  only 
provision  of  the  Code  which  authorizes  a  defendant  to  demand  service  of  a 
copy  of  the  complaint,  and  such  demand  is  authorized  by  this  section  in  those 
cases  only  in  which  a  copy  of  the  complaint  has  not  been  delivered  at  the  time 
of  a  delivery  of  a  copy  of  the  summons,  either  within  or  without  the  state. 
As  a  copy  of  the  complaint  was  delivered  with  the  summons  in  this  case,  I  am 
of  the  opinion  that  the  defendant  is  in  default  for  want  of  an  answer,  and 
that  the  motion  for  a  reference  should  be  granted,  without  prejudice  to  the 
right  of  the  defendant  to  apply  to  open  the  default,  and  defend  the  action,  if 
she  sees  Ut  to  do  so. 


In  re  Miller's  Estate. 
{SwtrogaUfs  Court,  Chavinvupui  County.    December,  1S89.) 

Bxeoutors  and  Administratohs— Rejection  or  Claim  — LiMrrAiioN  of  Aottoito. 
In  an  action  against  an  executor  on  a  claim  based  on  a  note  signed  by  his  testator 
as  surety,  two  of  the  legatees  and  the  executor,  who  was  also  a  legatee,  testified 
that  on  the  presentation  of  the  claim  the  executor  told  the  claimant  that  the  estate 
was  not  liable;  that  he  would  not  pay  it;  and  that  the  claimant  should  look  to  the 
principals  on  the  note.  This  testimony  was  contradicted  by  the  claimant.  About 
20  months  after  this  the  executor  served  a  written  notice  of  rejection  on  the  claim- 
ant's attorney,  who  had  the  note  in  his  possession,  and  who  had  received  several 
payments  thereon  in  testator's  life-time.  The  attorney  testified  that,  though  he 
had  a  conversation  with  the  executor  about  the  note,  he  had  no  notice  of  the  rejec- 
tion of  the  claim  until  the  notice  was  served.  Held,  that  the  evidence  failed  to 
show  such  a  decided,  unequivocal,  and  absolute  rejection  of  the  claim  as  to  bring 
it  within  Code  Civil  Froo.  N.  Y.  g  1832,  which  provides  that  suit  must  be  brought 
on  a  claim  rejected  by  the  exeoi  tor  within  six  months  after  its  rejection. 


Digitized  by 


Google 


J 


Sur.Ct.Chaut'q'a.]  in  be  miller's  estate.  61 

%.  Saxk— Axi^wANCi  or  Cunf. 

An  attempted  rejection  of  a  datm  against  hla  decedent's  estate  by  an  executor, 
made  30  months  after  its  presentation  to  him,  comes  too  late,  as  the  executor's  si- 
lence amounts  to  an  allowance  of  the  claim. 

Petition  by  Eliza  Banks,  a  legatee  under  the  will  of  Adam  Miller,  de- 
ceased, to  compel  Charles  N.  Miller,  the  executor,  to  account  and  pay  her 
legacy.  During  the  proceeding  a  question  arose  as  to  whether  the  executor 
had  allowed  or  rejected  the  claim  of  £.  M.  Spink,  a  creditor  of  the  estate. 
Code  Civil  Proc.  !N.  Y.  g  1822,  provides:  "  Where  an  executor  or  administra- 
tor disputes  or  rejects  a  clnim  against  the  estate  of  the  decedent  exlubited  to 
him,  «  *  *  unless  the  claim  is  referred  as  prescribed  by  law,  the  claim- 
ant  must  commence  an  action  for  the  recovery  thereof  against  the  executor 
or  administrator  within  six  months  after  the  dispute  or  rejection." 

J.  ff.  Reeord,  tat  creditor.     V.  B.  Hooker,  for  executor  and  legatees. 

Sherman,  S.  Itappears  that  the  deceased  made  his  will,  dated  July  17, 1883, 
which  was  probated  April  27, 1885,  and  appointed  his  son,  Charles  A.  Miller, 
sole  executor.  The  deceased  left,  him  surviving,  three  children. — said  Charles 
A.  Miller,  Ann  Elizabeth  Banks,  and  Esther  £.  Beed, — and  his  widow,  Eliza 
Miller.  He  gave  his  entire  estate,  valued  at  about  $5,000,  to  his  said  three 
children,  share  and  share  alike,  giving  nothing  to  bis  widow.  By  a  written 
agreement  between  bis  widow  and  three  children,  the  widow  is  to  have  one- 
fourth  of  his  estate,  and  the  children  each  one-fourth.  A  petition  was  pre- 
sented by  said  Eliza  Banks  to  compel  the  executor  to  account  and  pay  her  leg- 
acy, in  which  proceeding  the  question  arose,  and  was  litigated,  as  to  whether 
the  claim  of  about  $1,0C^  of  E.  M.  Spink,  a  creditor,  had  been  allowed  or  re- 
jected by  the  executor.  It  appeared  that  upon  March  27,  1882,  W.  H.  and 
Frank  Baldwin  borrowed  of  Spink  $1,484,  for  which  they  gave  him  their 
note,  payable  in  September  following,  which  was  signed  by  John  Miller  and 
the  testator,  as  sureties;  and  the  Baldwins  gave  to  the  two  Millers  a  chattel 
mortgage  on  farm  property  for  their  indemnity;  that  the  Millers  reflled  the 
mortgage  during  two  or  three  years  only;  that  a  portion  of  the  mortgaged 
property  was  burned  about  the  year  1887,  when  covered  by  an  insurance, 
from  which  a  part  of  the  $350  was  paid  and  indorsed  on  the  note  March  26, 
1887,  being  the  last  of  the  several  payments  made  thereon;  that  a  part  of  the 
mortgaged  property  was  sold  from  time  to  time,  and  the  proceeds  of  a  part  of 
the  same  paid  upon  the  note,  and  a  part  of  the  property,  of  little  value,  re- 
mained unsold,  and  in  the  possession  of  the  Baldwins,  at  the  time  of  the  trial 
herein,  and  a  portion  of  the  same  property  was  worn  out  and  used  up  by  the 
Baldwins  on  their  farm.  The  note  or  obligation  so  given  was  joint  in  form, 
not  negotiable.  The  claim  of  the  creditor,  Spink,  duly  verified,  was  pre- 
sented by  him  to  the  executor  at  the  former  residence  of  the  testator,  in  the 
presence  of  his  widow  and  the  two  daughters  named,  on  May  31.  1887.  Mr. 
Spink,  the  creditor,  the  executor,  and  two  daughters  tpstified  as  to  what  oc- 
curred on  that  occasion,  as  to  whether  the  claim  was  then  rejected  or  allowed; 
and  the  substance  of  the  evidence  of  each  is  as  follows: 

E.  M.  Spink,  creditor,  testified  that  he  personally  lianded  the  claim  to  tlra 
executor,  Charles  A.  Miller,  who  read  it,  and  that  he  told  him  it  was  a  claim 
Jadge  Warren  had  made  out  against  the  estate;  that  the  executor  at  no  time 
said  anything  about  not  paying  the  claim;  that  he  had  before  asked  the  exec- 
utor to  see  the  Baldwins,  and  get  security  from  them;  that  the  executor  did 
not  tell  him  to  look  to  the  Baldwins  for  his  pay.  The  payments  on  the  note 
were  made  to  Judge  Warren,  his  attorney,  by  the  Baldwins.  Ann  £.  Banks, 
a  legatee,  testified:  "I  recollect  of  Spink  coming  to  our  house  only  once.  I 
beard  my  brother,  Charles,  tell  him  that  our  estate  was  not  holden  for  that 
claim;  that  he  must  look  to  the  Baldwins.  My  mother,  Charles,  Mr.  Spink, 
and  Esther  £.  Beed  were  present.    I  was  not  there  all  the  time  Charles  was. 


Digitized  by 


Google 


62  KEW  YORK  SUPPLEMENT ,  vol.  9.     [Sur.Ct.Chaut'q'a. 

I  was  not  in  when  Spink  first  came  in.  Kotbing  more  was  said.  I  never 
heard  him  (Charles)  verbally  reject  the  claim.  Early  in  February,  1889,  when 
Charles  came  back  from  Oliio,  we  talked  about  this  claim."  Esther E.  Reed, 
legatee,  testified:  "Mr.  Spink  came  to  my  mother's  in  the  latter  part  of  May, 
1887.  I  heard  talk  between  him  and  Charles  in  sitting-room.  I  heard  Charles 
say  that  father's  estate  wa'n't  holden  for  that  claim;  that  he  wa'n't  holden  for 
it;  and  that  he  referred  it  to  the  Baldwins.  I  don't  recollect  anything  else. 
Idid  not  bearitall."  On  her  cross-examination,  the  witness  testified:  "I  was 
there  sewing, — helping  mother  to  go  west  with  Charles.  We  talked  of  this 
in  our  family  when  she  went  west.  It  had  been  talked  at  our  house,  iu  oar 
family,  in  February,  1889.  Mrs.  Banks  was  there,  and  we  talked  it  over,  and 
agreed  what  was  said.  We  were  talking  of  our  business.  I  did  not  hear 
much  what  Spink  said  when  be  presented  the  claim.  He  talked  very  low. 
I  heard  Baldwin's  name  mentioned  several  times.  I  was  across  the  room, 
not  very  near  to  them,  when  they  were  in  the  house.  I  was  busy  sewing. 
They  were  close  together,  quite  a  few  steps  from  me.  My  brother  Charles 
said  father's  estate  wa'n't  holden  for  that  claim;  that  Mr.  Spink  would  have 
to  look  to  the  Baldwins  for  the  claim.  I  could  not  hear,  and  don't  know  what 
Spink  said.  I  am  a  legatee  under  the  will.  I  did  not  see  Charles  until  Feb- 
ruary, 1889."  Charles  A.  Miller,  executor  and  legatee,  testified:  "Spink  came 
to  the  house,  and  presented  his  claim  to  me.  I  looked  at  it,  and  saw  what  it 
was.  1  told  him  it  did  not  l>elong  to  the  estate  to  pay.  He  said  that  he  had 
waited  a  good  while,  and  did  not  want  to  make  him  any  trouble,  but  he  should 
have  to  proceed  to  collect  it.  This  is  the  sul>stance.  Then  I  said  I  could  not 
do  anything  about  it  as  executor;  that  I  could  not  pay  it;  that  I  had  no  right 
to  pay  it;  that  be  would  have  to  go  and  see  the  Baldwin  brothers,  or  those  on 
the  note  before  my  father's  name.  As  be  went  out  of  the  door,  I  stepped 
out  on  the  stoop;  and  he  wanted  to  know  if  I  couldn't,  as  I  had  property  in 
my  bands  to,  pay  him,  and  fix  it  up  with  the  Baldwin  brothers  and  my  uncle, 
John  Miller;  that  I  could  do  better  with  them  than  he  could,  and  he  talked 
there  several  minutes,  and  begged  of  me  to  go  and  see  them,  and  see  if  I  could 
not  get  them  to  fix  it  up;  that  I  could  get  security  from  them  belter  than  he 
could.  I  told  him  that  I  did  not  think  I  could.  I  do  not  remember  that  any- 
thing else  was  said.  I  did  not  tell  him  that  I  had  been  advised  about  the 
claim.  I  had  before  this  taken  advice  of  Judge  Lambert,  and  of  an  attorney 
in  Akron,  Ohio,  as  to  my  liability  on  this  note.  My  home  was  at  this  time  in 
Akron."  On  his  cross-examination,  the  witness  testified:  "Spink  spoke  of 
my  having  property  of  estate  in  my  hands  as  executor,  not  of  Baldwins,  given 
to  Miller  as  security  for  signing.,  I  said  it  belonged  to  the  Baldwins  to  pay, 
and  not  to  the  estate  to  pay.  I  don't  remember  that  I  did.  Am  not  positive 
I  told  him  1  iiad  taken  counsel  about  the  claim.  I  am  positive  I  did,  either 
in  the  house,  or  outdoors,  on  the  stoop. "  E.  M.  Spink,  recalled,  testified: 
"diaries  A.  Miller  did  not  state  that  his  father's  estate  was  not  holden  for 
that  claim.  He  did  not  state  that  he  had  taken  counsel  on  the  claim,  nor  that 
he  could  not  pay  the  claim,  nor  that  it  did  not  belong  to  the  estate  to  pay,  nor 
that  I  mnst  look  to  the  Baldwins  for  it."  It  appeared  in  evidence  that  £.  F. 
Warren  had  the  note  in  his  possession,  as  attorney  for  Spink,  from  about  the 
time  it  was  given,  March  27,  1882,  until  after  the  last  payment  was  made,  in 
February,  1888,  during  which  time  ten  payments  were  made  on  the  claim  to 
Warren,  as  attorney  for  Spink,  by  the  Baldwins.  It  appeared  that  about  Sep- 
tember 1,  1888,  the  note  was  about  to  outlaw  as  to  John  Miller,  he  not  hav- 
ing made  any  payment  on  it,  and  that  Spink  was  al>out  to  commence  an  ac- 
tion In  the  supreme  court,  and  papers  were  prepared  by  Warren  for  service 
upon  the  Baldwins  and  John  Miller,  when  an  arrangement  was  made,  under 
the  advice  of  Warren  as  attorney  for  Spink,  by  which  the  note,  of  which  the 
following  is  a  copy,  signed  by  the  bald  wins  and  John  Miller,  was  given  for 
the  amount  due  to  Spink  on  his  claim. 
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"$971.82. 

"One  year  after  date.  I  promise  to  pay  to  the  order  of  E.  M.  Spink,  nine 
hundred  and  8erenty.one  dollars  and  eighty-two  centb,  with  interest,  for  value 

•'Dated  September  5th,  1888. 

[Signed]  "W.  H.  Baldwin. 

"P.  Baldwin. 
"John  Miller." 

Spink,  by  the  arrangement  made,  continued  to  hold  the  original  note  or 
claim  against  the  estate  of  Adam  Miller.  It  also  appeared  in  evidence  that  on 
the  11th  day  of  February,  1889,  Charles  A.  Miller,  executor,  served  person- 
ally on  Spink  notice  of  rejection  of  the  claim,  of  which  the  following  is  a  copy: 

"Frkdonia,  New  Tobk,  February  11.  1889. 
"To  S.  M.  Spink,  E»q.,  and  Hon.  B.  F.  Warren,  His  Attomei/—Sm: 
You  will  please  take  notice  that  I  doubt  the  justice  and  validity  of  your  claim 
of  SI. 484,  with  interest  from  March  27,  1882,  less  several  payments,  against 
the  estate  of  Adam  Miller;  and  I  hereby  dispute  the  same,  and  offer  to  refer 
it,  under  the  statute,  to  some  suitable  and  proper  person  as  referee,  to  be  ap- 
proved by  the  surrogate. 

"I  am  yours,  very  truly,  Ghas.  A.  Miller. 

"Executor  of  the  Last  Will  and  Testament  of  Adam  Miller,  deceased. 
"Copy  for  Judge  Warren." 

On  the  following  day  Spink  returned  such  notice  to  Miller,  the  executor, 
with  the  following  notice  indorsed  thereon: 

"This  notice  is  returned  on  the  ground  that  it  has  not  been  served  in  sea- 
son. Yours,  etc.,  E.  F.  Wakken.  Attorney  for  E.  M.  Spink. 
"February  12,  1889." 

Ko  evidence  was  given  as  to  the  solvency  of  the  Baldwins  except  that  of 
W.  H.  Baldwin,  who  testified  that  he  did  not  know  about  the  responsibility 
of  his  brother,  F.  Baldwin,  or  John  Miller,  but,  as  for  himself,  he  owned 
property,  above  incumbrances,  enough  to  pay  this  note.  £.  F.  Warren,  who, 
as  attorney  for  Spink,  held  the  claim  during  several  years,  and  received  and 
indorsed  all  the  payments  upon  it,  testified  that  the  new  note  was  given  un- 
der his  advice,  as  the  old  one  was  about  to  outlaw  as  to  John  Miller,  who  had 
made  no  payment  upon  it,  and  that  that  was  the  only  reason  for  giving  the 
new  note.  He  also  testified  that,  as  attorney  for  Spink,  on  January  25. 1887, 
he  wrote  a  letter  to  Charles  A.  Miller,  at  Akron.  Ohio,  about  this  note, — ^tbe 
first  one, — and  soon  afterwards  had  talk  with  Miller  about  it,  and  tliat  said 
Miller  then  said  that  his  father  was  surety  on  the  note;  that  it  was  the  Bald- 
wins' debt,  and  that  they  ought  to  pay  it, — and  that  that  was  all  there  was 
said.  He  also  testified  that  there  had  been  no  rejection,  or  notice  of  rejection 
given  to  him,  prior  to  the  written  one  February  11,  1889. 

I  am  of  the  opinion,  after  careful  examination  of  the  evidence  and  authori- 
ties bearing  upon  the  question  involved,  that  what  was  said  when  this  orig- 
inal claim  was  presented  to  the  executor,  on  May  31, 1887,  did  not  amount  to 
a  legal  rejection  or  dispute  of  the  claim,  so  as  to  require  the  creditor  to  offer 
to  refer,  or  to  sue  in  six  months  thereafter,  to  prevent  the  short  statute  of 
limitations  from  barring  the  claim,  as  provided  by  section  1822  of  the  Code  of 
Civil  Procedure.  I  am  not  satisfied  that  the  creditor  understood  that  the 
daim  was  rejected.  It  appears  that  the  executor  and  his  counsel  must  have 
80  understood  it,  from  his  serving  the  written  notice  of  rejection  one  year 
and  eight  months  afterwards.  It  was  then  too  late.  The  claim  had  then  t>e- 
come  liquidated,  adjusted,  and  allowed  by  lapse  of  time,  and  by  the  silence 
and  acts  of  tlie  executor.    In  Lambert  v.  Craft,  98  N.  Y.  344,  a  controlling 
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case  on  the  question  involved,  less  tlian  two  months  elapsed  from  the  presen- 
tation of  the  claim  to  its  attempted  rejection;  and  the  coui-t  says  that  "nnder 
these  circumstances  the  executors  are  either  chargeable  with  Icnowledge  of  the 
fairness  of  the  claim,  or  were  bound  to  some  degree  of  active  diligence  in  as- 
certaining whether  it  was  just;  and  the^r  silence  might  well  be  deemed  a 
substantial  allowance  of  it  as  a  debt  to  be  paid  in  due  course  of  administra- 
tion. "  In  this  case,  as  in  that  above  cited,  the  executor  had  a  direct  per- 
sonal interest,  as  a  legatee  in  the  estate  out  of  which  payment  was  required, 
and  be  had  full  knowledge  of  the  condition  of  the  estate,  and  character  of  the 
claim;  making  it  all  the  more  imperative  upon  him  to  have  given  decided, 
unequivocal,  and  absolute  notice  of  rejection.  I  think  that  such  notice  was 
not  given  in  this  case.  In  this  case,  which  is  similar  to  Hoyt  v.  Bonnett,  50 
N.  Y.  538,  the  alleged  rejection  appears  to  have  been  made  on  the  ground 
that  the  debt  was  one  that  the  Baldwins  should  pay,  and  not  on  the  distinct 
claim  of  its  illegality.  In  the  case  last  cited,  the  court  of  appeals  says: 
"Justice  to  the  claimant,  as  well  as  the  reasonable  interpretation  of  the  stat- 
ute, requires  that  the  act  of  the  executor  or  administrator  in  disputing  or 
rejecting  the  claim  which  is  to  put  the  claimant  to  an  action  within  the  brief 
period  prescribed,  upon  pain  of  forfeiting  his  claim,  should  not  be  ambiguous 
or  equivocal, —  capable  of  two  interpretations. —  but  decided,  unequivocal, 
and  absolute,"  and  that  "to  construe  and  apply  the  statute  in  a  manner  more 
liberal  to  representatives  of  estates  would  make  it  a  trap  and  a  smtre  to 
claimants."  Kidd  v.  Chapman,  2  Barb.  Ch.  414.  Barsalou  7.  Wright,  4 
Bradf.  Sur.  164. 

There  is  an  equitable  side  to  the  question  involved.  There  was  no  direct 
proof  showing  the  value  of  the  farm  property  covered  by  the  mortgage  given 
for  indemnity  to  Adam  and  John  Miller  by  W.  H.  and  F.  Baldwin.  And,  in 
the  absence  of  such  proof,  it  appears  a  reasonable  presumption  that  it  was  of 
lufficient  value  to  indemnify  them  as  sureties,  against  this  claim  of  Mr. 
Spink,  who  was  chiefly  instrumental  in  securing  the  new  negotiable  note 
signed  by  John  Miller  and  the  Baldwins,  dated  September  5,  1888,  upon  the 
payment  of  which  by  the  executor,  the  estate  will  be  entitled  by  subrogation 
to  the  possession  and  ownership  of  such  note,  as  well  against  John  Miller  as 
the  Baldwins.  In  the  event  of  the  non-payment  of  the  note  by  the  Baldwins, 
this  estate  would  have  to  pay  its  equitable  share  of  the  resulting  loss,  with 
John  Miller.  The  Millers  negligently  permitted  the  mortgaged  property  to 
remain  in  the  possession  of  the  Baldwins,  against  the  interest  of  Spink,  until 
B  portion  of  it  was  worn  out  and  used  up  by  the  Baldwins;  also,  neglected  to 
keep  the  security  good  by  filing  a  copy  of  the  mortgage  from  year  to  year 
after  the  first  two  or  three  years.  Some  of  the  property  was  burned  in  1887. 
How  much,  does  not  appear.  Neither  does  it  appear  how  much  of  the  insur- 
ance money  was  used  in  the  payment  of  the  $350  indorsed  on  the  Spink  claim 
May  26,  1887.  It  would  appear  that,  as  the  executor  and  John  Miller  must 
have  had  knowledge  of  such  material  proofs,  and  should  have  presented 
same,  and  not  having  done  so,  the  reasonable  presumption  is  that  the  real 
facts  of  the  case  within  their  knowledge  would  have  been  against  them,  if 
proved. 

I  direct  a  decree  adjudging  that  the  creditor  duly  presented  bis  claim; 
that  the  executor  neither  legally  disputed,  rejected,  or  oftered  to  refer  it,  but 
allowed  it,  and  that  he  pay  same,  with  interest,  out  of  the  estate  in  liis 
hands,  with  costs  in  this  proceeding;  and  that  the  proceeding  herein,  on  the 
petition  of  Ann  Eliza  Banks,  as  legatee,  for  an  accounting  by  the  executor. 

and  to  pay  her  legacy,  be  adjournal  to  the day  of  December,  1889,  at 

10  o'clock  in  the  forenoon. 
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Whitman  t>.  Bowb. 

(S«preme  Court,  Oeneral  Term,  First  Depnrtment    March  U,  1S90.) 

La2;dix>kd  axd  Tbsaxt — Rest — STipri^ATios  bt  Third  Fbrsox. 

Defendant,  as  sherUT,  seized,  under  attachment,  stock  and  fixtures  In  a  building 
leased  to  the  debtor  bj  plaintiff.  The  attaching  creditors  and  the  debtor  agreed 
that  the  sheriff  should  pay  the  rent,  and  charge  it  as  an  expense  in  the  action,  and 
that  the  property  mignt  remain  in  the  building  during  his  discretion.  Plaintiff 
showed  these  agreements  to  defendant's  deputy,  who  assented  to  them,  and  in  sub- 
sequent conversations  assured  plaintiff  he  would  get  the  money  out  of  the  property 
attached,  and  that  It  was  ample  to  meet  all  charges  against  it  Defendant  taxed  the 
rent  in  bis  bill  of  costs.  Held,  that  proof  of  these  facts  did  not  establish  an  obliga- 
tioa  on  the  part  of  defendant,  indiridu^y,  to  pay  the  rent. 

Appeal  from  circnit  court.  New  York  county. 

Action  by  Nathaniel  Whitman  against  Peter  Bowe.  There  was  a  verdict 
and  judgment  for  plaintiff.    Defendant  appeals. 

Argued  before  Van  Bbttnt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
C^rUa  F.  MacLean,  for  appellant.    Homer  A.  Nelson,  for  respondent. 

Van  Bbunt,  P.  J.  This  action  was  brought  to  recover  for  the  use  and  oc- 
cupation of  a  loft  at  No.  4  Great  Jones  street,  in  the  city  of  New  York,  for 
tlie  period  from  May  1, 1881,  to  August  30, 1885;  and,  a  recovery  having  been 
had,  from  the  judgment  tlierenpon  entered  this  appeal  is  talcen,  and  also  from 
the  order  denying  motion  for  a  new  trial.  Subsequently  a  motion  was  made 
for  a  new  trial  on  the  ground  of  newly-discovered  evidence,  which  was  de- 
nied, and  from  such  order  an  appeal  was  also  taken. 

The  facts  upon  which  the  recovery  in  this  case  was  bnsed  are  somewhat 
complex;  and,  for  a  proper  understanding  of  the  question  involved,  it  is  nec- 
essary that  they  should  be  stated  in  some  detail.  During  the  years  1880, 
1881,  and  lKi2,  the  defendant  was  sheriff  of  the  county  of  New  York.  On 
the  4th  of  May,  1881,  certain  attachments  were  duly  issued  against  the  United 
States  Reflector  Company  upon  the  application  of  Hall,  Nicoll  &  Granbery. 
These  attachments  were  placed  in  the  hands  Of  the  sheriff,  to  be  by  him  exe- 
cuted. On  that  day  the  defendant,  by  bis  deputy,  seized  under  said  attach- 
ments, and  took  into  his  possesion,  a  large  stock  of  goods,  Qxtures,  machin- 
ery, and  material  in  a  loft  in  a  building  owned  by  the  plaintiff  at  No.  4  Great 
Jones  street.  At  that  time  the  United  States  Reflector  Company  were  the  les- 
sees of  the  loft  in  question,  and  were  in  possession  thereof  as  such  lessees, 
carrying  on  their  business  there.  On  the  5th  of  July,  1881,  while  the  defend- 
ant was  in  possession  of  the  property  seized  under  the  attachment,  and  had 
the  same  in  the  plaintiff's  building,  the  following  agreement  was  entered  into 
between  the  attaching  creditors  and  the  United  States  Reflector  Company: 
"The  undersigned,  parties  in  interest  in  this  action,  consent  and  agree  that 
the  property  now  in  the  custody  of  the  sheriff  of  the  county  of  New  York  at 
No.  4  Great  Jones  street  remain  there,  and  that  the  sheriff  shall  pay  the  rent 
due  Nathaniel  Whitman  for  said  premises  wlien  he  seized  such  property,  and 
such  rent  aa  has  or  may  fall  due  since  such  seizure,  until  such  property  is 
finally  disposed  of,  and  that  such  rent  be  treated  and  regarded  as  an  expense 
of  such  sheriff  in  this  action,  under  the  process  held  by  him."  This  agree- 
ment WHS  taken  to  the  sheriff's  office,  and  shown  to  Mr.  Douglas,  the  deputy, 
who  looked  at  it,  and  said:  "All  right."  The  lease  of  the  United  States  Re- 
flector Company,  of  the  premises  in  question,  expiring  in  January,  1882,  in 
that  month,  while  the  sheriff  had  the  custody  and  possession  of  said  property, 
another  agreement  was  entered  into  between  Hall,  Nicoll  &  Granbery,  and  the 
United  States  Reflector  Company,  as  follows:  "i?be  undersigned,  parties  in 
interest  in  this  action,  consent  and  agree  that  the  property  now  in  the  custody 
of  the  sheriff  of  the  county  of  New  York  at  No.  4  Great  Jones  street  may  re- 
main there,  in  bis  discretion,  and  that  the  sheriff  shall  pay  the  rent  due  Na- 
v.9N.y.8.no.3 — 6 
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thaniel  Whitman  for  said  premises  when  he  seized  such  property,  and  such 
rent  as  had  or  may  fall  due  since  such  seizure,  until  such  property  is  finally 
disposed  of  or  removed,  and  that  such  rent  be  treated  and  regarded  as  an  ex- 
pense of  such  sheriff  under  the  process  held  by  him."     This  stipulation  as  to 
the  payment  of  rent  was  also  taken  to  Douglas,  according  to  the  testimony  of 
the  plaintiff,  and  there  was  about  the  same  conversation  as  previously.     The 
plaintiff  also  testified  that  he  had  seen  Douglas  several  times  in  the  mean 
time,  and  aslied  him  each  time  to  pay  some  rent,  and  particularly  after  he  had 
learned  that  Douglas  has  received  some  money  to  meet  in  part  his  charges, 
and  that  Douglas'  answer  was  that  he  need  not  worry  about  his  money;  that 
he  had  plenty  of  money,  and  could  wait;  and  that  he  was  sure  to  get  it.     It 
appears  that  at  various  times  subsequently  the  sheriff  was  required  to  present 
his  bill  to  the  court,  and  tax  his  charges  under  the  attachment;  and  in  these 
bills  were  included  charges  for  rent  which  were  allowed  as  proper  items  to  be 
taxed  in  the  sheriff's  bill.    In  the  attachment  action,  judgment  passed  in  the 
first  instance  in  favor  of  the  reflector  company.    From  this  judgment  the 
plaintiffs  in  that  action  appealed,  and  the  attachment  was  continued  pending 
the  appeal;  and  in  May,  1883,  the  warrants  of  attachment  were  finally  va- 
cated.    On  the  7th  of  August,  1883,  the  defendant  commenced  an  action  to 
foreclose  a  lien  which  he  claimed  in  his  favor  upon  the  property  in  question. 
To  his  complaint  in  that  action  the  reflector  company  and  one  Corbit,  who 
claimed  an  interest  in  the  property  by  assignment  thereof,  demurred,  which 
demurrers  were  finally  sustained;  and  in  November,  1885,  the  complaint  as 
to  the  company  and  Corbit  was  dismissed.    Fending  these  appeals,  and  in  Feb- 
ruary, 1885,  the  plaintiff  commenced  proceedings  in  the  third  district  court 
to  dispossess  the  reflector  company  as  tenant,  and  this  defendant  and  Hall, 
Nicoll  &  Granbery  as  under-tenants,  as  holding  over  in  default  of  payment  of 
rent.    This  case  was  tried  in  May,  1885;  and  during  the  proceedings  a  stip- 
ulation was  made  between  the  defendant  and  the  plaintiff  that  any  judgment 
obtained  in  that  action  should  not  be  evidence  of  any  other  thing  in  any  other 
suit,  action,  or  proceeding  between  the  parties  thereto,  on  behalf  of  either 
party.    A  warrant  of  dispossession  was  issued  to  the  marshal  in  June,  1885, 
which  was  finally  executed  in  or  about  September,  1885;  and  the  plaintiff  was 
awarded  judgment  against  the  defendant  for  the  value  of  the  use  and  occupa- 
lion  of  the  premises  from  the  1st  of  July,  1881,  to  the  1st  of  August,  1885. 

It  is  urged  upon  the  part  of  the  defendant  that  no  recovery  can  be  had 
against  the  defendant  because  the  conventional  relation  of  landlord  and  ten- 
ant was  not  established  as  existing  between  the  parties.  It  is  undoubtedly 
true  that,  in  order  to  entitle  the  plaintiff  to  recover  for  the  use  and  occupa- 
tion by  defendant  of  real  property,  it  is  necessary  to  establish  that  the  con- 
ventional relation  of  landlord  and  tenant  existed  between  the  parties  (Pre»- 
pjn  v.  Hawley,  101  N.  Y.  586,  5  N.  £.  Bep.  770;)  and  the  question  of  diffi- 
culty, in  the  consideration  of  a  given  state  of  facts,  is  to  determine  whrther 
there  is  sufficient  evidence  to  establish  the  existence  of  this  relation  or  not. 
It  is  not  necessary  that  there  should  be  an  express  agreement  between  the 
parties  in  order  to  establish  this  relation,  but  there  must  be  proof  authorizing 
the  inference  that  the  parties  intended  to  assume  such  relations  toward  each 
other.  It  would  therefore  appear  that  the  mere  occupation  of  premises  upon 
the  part  of  a  party  does  not  make  him  liable  to  the  landlord  in  an  action  for 
use  and  occupation.  Where  a  party  retains  possession  of  premises  against 
the  will  of  the  owner,  and  there  is  no  implication  which  may  be  gathered 
from  the  surrounding  circumstances  to  prove  that  the  occupant  intends  to 
occupy  the  relation  of  tenant  toward  the  landlord,  other  proceedings  must  be 
taken  by  the  landlord  in  order  to  recover  possession  of  the  premises,  er  the 
value  of  their  occupation,  than  an  action  to  recover  rent  by  way  of  proof  of 
value  of  such  use  and  occupation.  Bent  of  premises  may  be  recovered  where 
there  have  been  circumstances  from  which  the  inference  may  be  drawn  tiiat 
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the  parties  agreed  that  it  should  be  paid.  The  qnestion  InTolved  in  the  case 
now  bdore  the  court  is  whether  ttie  circumstances  establislied  by  tbe  evidence 
will  support  the  inference  of  an  agreement  upon  tbe  part  of  tbe  sherifiF  to  pay 
rent.  It  seems  to  us,  upon  an  examination  of  tbe  record,  that  no  such  im- 
plication can  arise.  Great  stress  is  laid  upon  tbe  agreements  made  between 
the  reflector  company  and  Hall.  Kicoll  &  Granbery  in  July,  1881,  and  Janu- 
ary, 1882;  but  it  will  be  seen  that  tbe  whole  scope  and  purport  of  these  agree- 
ments were  that,  as  between  the  parties,  tbe  sheriff  sliould  be  permitted  to 
pay  tbe  rent,  and  treat  such  payment  as  an  expense  of  tbe  sberiff  in  the  ac- 
tion. It  is  said  that  these  agreements  were  taken  to  tbe  deputy-sherItT,  and 
he  assented  to  the  same.  That  may  all  be  very  true.  Tbe  sheriff  may  have 
been  perfectly  content  that  tbe  parties  should  make  this  aKreement,  but  from 
this  fact  there  was  no  inference  to  be  drawn  that  he  intended  to  pay  the  rent 
out  of  bis  own  pocket,  or  become  liable  therefor,  and  then  look  to  the  prop- 
erty attached  for  reimbursements.  Tbe  stipulation  authorized  him  to  do  so 
if  he  chose,  but  he  does  not  seem  to  have  so  chosen.  The  sheriff  had  agreed 
to  do  nothing.  He  had  entered  upon  the  premises,  rightfully,  as  an  officer 
seizing  the  property  of  tbe  reflector  company.  Tbe  reflector  company  were 
at  that  time  rightfully  in  possession  of  the  premises;  and  the  sheriff,  by  vir- 
tue of  their  right  of  possession,  entered  upon  the  premises.  He  in  no  man- 
ner recognized  the  rights  of  tbe  landlord,  or  agreed  to  become  liable  for  the 
rent;  and  it  is  clear  that,  in  all  the  conversations  between  Whitman  and  tbe 
deputy,  all  that  the  deputy  intended,  and  all  that  Whitman  bad  a  right  to  un- 
derstand, or  did  understand,  was  that  he  would  get  his  money  out  of  the 
inroperty  attached,  and  that  this  was  ample  to  meet  all  the  charges  which 
■night  be  incurred  against  it.  And  this,  undoubtedly,  was  plaintiff's  idea 
when  he  procured  these  stipulations  to  be  signed  between  the  parties  to  that 
action,  and  carried  them  to  the  sheriff,  to  see  whether  he  would  recognize  the 
obligations  which  were  there  imposed.  All  that  tbe  sheriff  undertook  to  do 
was  to  see  that  the  rent  was  secured  out  of  the  property  precisely  the  same  as 
his  other  expenses,  and  then  to  pay  it  over  to  the  landlord.  In  these  stipula- 
tions, and  in  the  conversations  between  the  deputy  and  the  plaintiff,  there  is 
not  a  tcinttUa  of  evidence  going  to  show  that  there  was  any  understanding 
that  tbe  sheriff  was  to  be  personally  responsible.  It  is  true  that  the  plaintiff 
states  that  he  made  demands  upon  the  sheriff  for  rent,  and  that  the  sheriff 
stated  he  could  not  pay  tbe  same;  but  it  also  appears,  in  that  connection, 
that  this  demand  was  made  because  the  sheriff  had  received  money  on  account 
of  his  charges  and  expenses.  This  would  seem,  clearly,  to  show  that  there 
was  no  expectation  upon  Whitman's  part,  at  this  time  at  least,  that  the  sher- 
iff should  pay  out  of  his  own  pocket  this  rent,  looking  to  whatever  lien  he 
might  have  upon  the  property  in  question  to  secure  himself  for  such  advances. 
The  fact,  also,  that  the  sheriff  taxed  tbe  rent  in  his  bill  of  costs  was  no  ac- 
knowledgment upon  his  part  of  the  liability.  It  was  only  doing  that  which 
the  parties  bad  requested  him  to  do  by  these  stipulations,  which  had  been  en- 
tered into,  undoubtedly,  by  and  with  the  consent  of  Whitman.  Under  these 
circumstances,  it  is  difficult  to  see  exactly  at  what  time  or  period  the  defend- 
ant assumed  the  relation  of  tenant  towards  tbe  plaintiff.  As  has  already  been 
said,  be  went  into  possession  as  holding  an  attachment  against  tbe  property 
of  the  reflector  company,  which  company  was  entitled  to  the  possession  of  the 
premises  in  question.  He  remained  in  possession  after  their  lease  had  ex- 
pired; but  he  in  no  manner  recognized  to  plaintiff  to  be  his  landlord,  and  in 
no  manner  assumed  any  obligation  to  pay  tbe  plaintiff,  as  tenant,  for  the  use 
and  occupation  of  the  premises  in  question.  He  was  only  willing  to  secure, 
as  far  as  lay  in  bis  power,  to  the  plaintiff,  the  value  of  such  use  and  occupa- 
tion, pursuant  to  tbe  stipulations  of  tbe  parties,  out  of  tbe  property  which  be 
held  under  tbe  attachment.  And  it  seems  to  be  clear  that  neither  tbe  plain- 
tiff nor  the  sheriff  understood  that  any  individual  liability  was  to  be  incurred 
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by  the  sherifF,  but  that  the  pliiintiS  was  to  be  paid  the  value  of  the  use  and 
occupation  of  these  premises  by  the  sheriff  out  of  tlie  attached  property. 
These  circumstances  rebut  any  presumption  which  might  otherwise  arise  that 
the  conventional  relation  of  landlord  and  tenant  was  intended  to  be  estab- 
lished between  the  plaintiff  and  defendant.  The  sheriff  was  in  possession 
of  a  large  amount  of  property  against  which,  if  the  attachments  upheld,  be 
had  bis  claim  for  charges;  and  that  that  was  the  source  from  which  all  these 
expenses  were  to  be  paid,  these  stipulations,  entered  into  between  the  parties 
with  the  Icnowledge  and  qpnsent  of  the  plaintiff,  seem  sufficiently  to  prove. 
And  there  is  not  a  sctntilla  of  evidence  tending  to  show  that  the  sheriff  at 
any  time  recognized  tKe  plaintiff  as  his  landlord,  or  that  he  intended  to  oc- 
cupy in  any  way  the  position  of  tenant.  Neither  is  there  any  evidence  that 
the  plaintiff  ever  expected  the  defendant  to  obligate  himself  for  the  payment 
of  the  rent,  nor  did  he  make  any  claim  that  there  was  any  such  agreement, 
so  far  as  this  record  shows,  except  the  commencement  of  this  action.  As 
already  stated,  whatever  claims  for  rent  were  made  against  the  sheriff  were 
made  because  of  the  fact  that  the  sheriff  had  received  money  from  the  parties 
to  the  original  litigation  on  account  of  the  expenses  which  he  had  been  put 
to  in  reference  to  the  care  and  custody  of  the  property.  We  think,  therefore, 
that  no  obligation  has  been  established  upon  the  part  of  the  defendant  to  pay 
to  the  plaintiff  the  rent  of  the  premises  in  question.  The  judgment  and  order 
appealed  from  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event.  The  appeal  from  the  order  denying  motion  for  new 
trial  on  the  ground  of  newly-discovered  evidence,  in  view  of  the  conclusion 
to  which  we  have  come,  it  is  not  necessary  to  consider;  and  such  appeal 
should  be  dismissed,  without  costs. 


Arnot  et  al.  o.  Binohah  et  cU. 
(Supreme  Camt,  Oeiieral  Term,  Fov/rth  Department.    February  11, 1890.) 

BjlSks  and  Bankino — Collections — Title  of  Receiver. 

Where  the  owner  of  a  note  sends  It  to  a  bank  for  collection  only,  and  the  maker's 
check  is  drawn  on  that  bank  for  the  amount  thereof,  and  is  delivered  to  it,  and  the 
note  is  thereupon  canceled  and  surrenderad,  and  the  check  is  charged  to  the  ac- 
count of  the  maker,  which  was  good  for  the  amount,  there  is  in  fact  a  collection  of 
the  amount  from  the  general  fund  in  the  hands  of  the  bank,  and  a  special  appropri- 
ation of  that  amount  to  the  payment  cf  the  note ;  and,  as  between  the  owner  of 
the  note  and  the  receiver  of  the  bank,  the  title  to  the  money  dedicated  to  the  pay- 
ment of  the  note  remains  in  the  owner. 

Appeal  from  special  term,  Chemung  county. 

Action  by  Matbias  U.  Aruot  and  others  against  Charles  L.  Bingham,  re- 
ceiver of  the  First  National  Bank  of  Dansville,  N.  Y.,  and  others.  Judg- 
ment for  plaintiffs.    Defendant  appeals. 

Argued  before  Habdin,  F.  J.,  and  Martin  and  Merwin,  JJ. 

Marsemus  H.  Briggs,  for  appellant.    Frederick  Collin,  for  respondent. 

Martin,  J.  The  plaintiffs  were  copartners,  carrying  on  a  general  banking 
business  at  Elmira,  N.  Y.,  under  the  firm  name  of  the  Chemung  Canal  Bank. 
The  First  National  Bank  of  Dansville,  N.Y.,  was  a  banking  corporation  duly 
organized  under  the  laws  of  the  United  States,  and  doing  business  at  Dans- 
ville, N.  Y.  Prior  to  August,  1887,  a  note,  made  by  a  corporation  doing  busi- 
ness at  Dansville,  for  $450,  due  August  19, 1887,  was  owned  by  the  plain- 
tiffs. It  was  payable  at  the  First  National  Bank  of  Dansville.  The  maker 
kept  an  ordinary  open  account  with  that  bank.  The  plaintiffs  sent  the  note 
to  the  Dansville  bank  for  collection.  It  was  indorsed:  "For  collection.  Ac- 
count of  Chemung  Canal  Bank,  Elmira.  N.  Y.  M.  H.  Abnot,  Prest."  The 
letter  accompanying  it  was  as  follows:  "Leonard  Kuhn,  Cashier:  Your 
favor  of  the inst.  is  received.    I  inclose  for  collection,  Jackson.  Au- 
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gust  19th,  ^50.  Respectfully,  yours,  M.  H.  Arnot,  President"  The  note 
bore  the  signature  of  the  maker:  "By  James  H.  Jackson,  President."  It 
was  received  by  the  Dansville  bank  before  its  maturity.  Wlien  it  matured, 
or  soon  after,  the  maker's  check  was  drawn  on  that  bank  for  the  amount  due 
on  such  note,  delivered  to  the  bank,  and  the  note  was  thereupon  canceled,  and 
surrendered  up  to  the  maker.  The  check  was  charged  to  the  account  of  the 
maker,  which  was  good  for  much  more  than  the  amount  of  the  check.  When 
the  note  was  thus  paid,  the  Dansville  bank  had  several  hundred  dollars  in  cur- 
rency in  its  banking-house,  and  more  than  the  amount  of  such  cliHck.  It  con- 
tinued business  for  four  or  five  days,  and  tlien  failed,  closed  its  doors,  and  did 
no  business  afterwards.  After  the  payment  of  such  note,  and  up  to  the  time 
of  such  failure,  the  bank  continued  to  transact  its  ordinary  business,  receiv- 
ing and  paying  out  currency  over  its  counter  to  its  customers.  It  had  on  hand 
in  currency,  on  each  day  after  such  note  was  paid,  an  amount  sutlicient  to  pay 

-      :.47. 


the  amount  of  said  check,  until  the  day  before  its  failure,  when  it  had  . 
During  that  time,  it  discounted  a  note  for  W.  H.  McCullum  for  840.42,  for 
which  it  advanced  cash.  The  defendant  Bingham  was  subsequently  appointed 
receiver  of  the  Dansville  bank,  and  received  3189.09  in  money  that  was  in  the 
hands  of  the  bank  at  the  time  of  its  failure,  and  the  McCullum  note,  as  assets 
belonging  to  the  bank.  The  McCullum  note  was  afterwards  paid  to  the  re- 
ceiver. Before  action,  the  plaintiffs  demanded  of  the  bank  and  the  receiver 
the  avails  of  the  $450  note  so  collected,  which  demand  was  refused.  This  ac- 
tion was  then  commenced,  and  was  tried  before  the  court  without  a  jury.  The 
court  awarded  a  judgment  against  the  receiver,  adjudging  that  the  plaintiffs 
were  the  owners  of  $229.51  of  the  moneys  received  by  him,  (being  the  3m9.09 
received  by  him  in  cash,  and  $40.42  received  on  the  McCullum  note,)  and  that 
they  were  entitled  to  the  possession  thereof,  with  interest,  and  directed  that 
such  sum  should  be  paid  to  the  plaintiffs,  with  costs.  From  the  judgment 
entered  upon  this  decision  the  defendant  Bingham  appeals. 

It  is  contended  by  the  appellant  that  the  court  was  without  jurisdiction  in 
this  action;  that  the  provisions  of  the  federal  law  for  the  establishment  of 
national  banks,  and  fur  winding  up  their  affairs,  provide  the  only  remedies 
that  are  available  to  the  creditors  of  such  a  bank;  and  that  the  remedies  thus 
provided  are  exclusive  of  any  other.  If  it  be  true  that  the  relation  between 
the  plaintiffs  and  the  defendant  bank  was  that  of  debtor  and  creditor,  then  we 
think  the  contention  of  the  appellant  must  be  sustained;  but  if,  on  the  other 
band,  the  relation  was  that  of  bailor  and  bailee,  or  trustee  and  cestui  que 
tnut,  so  that  the  fund  received  by  the  receiver  was  in  fact  the  property  of 
the  plaintiffs,  or  was  so  far  impressed  with  a  trust  in  their  favor  as  to  give 
them  an  equitable  title  thereto,  we  think  the  rule  would  be  otherwise.  Bank 
V.  Blj/e,  101  N.  Y.  303,  4  N.  E,  Rep.  635;  Craigie  v.  Smith,  14  Abb.  N.  C. 
409;  CragU  v.  Hadley,  99  N.  Y.  131,  1  N.  E.  Kep.  537.  Thus  we  are  led 
to  the  consideration  of  the  question  whether  the  fund  in  the  hands  of  the  re- 
ceiver was  in  fact  the  property  of  the  plaintiffs,  or  so  far  impressed  with  a 
trast  in  their  favor  as  to  enable  them  to  recover  it  as  equitable  owners  thereof. 
The  note  in  question  belonged  to  the  plaintiffs.  It  was  forwarded  to  the 
Dansville  Bank,  and  received  by  it,  for  collection  only.  There  was  no  agree- 
ment between  the  parties  by  which  any  title  passed  to  the  bank.  The  rela- 
tion between  the  p^ies  was  that  of  bailor  and  bailee,  and  not  that  of  debtor 
ami  creditor.  Title  to  commercial  paper  received  for  collection  by  a  bank, 
and  forwarded  to  its  correspondent  in  the  usual  course  of  business,  without 
an  express  agreement  in  reference  thereto,  does  not  vest  in  such  correspond- 
ent, even  if  be  has  remitted  on  general  account  in  anticipation  of  collection. 
Title  passes  only  by  a  contract  to  that  effect,  to  be  expressly  proved,  or  in- 
ferred from  an  unequivocal  course  of  dealing.  National  Park  Bank  v.  Sea- 
board Bank,  114  N.  Y.  34,  20  N.  E.  Rep.  632,  and  cases  cited;  Bank  v.  Hub- 
beU,  22  N.  £.  Bep.  1031.    If  the  receipt  by  the  Dansville  bank  of  the  maker's 
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check,  the  cancellation  and  surrender  of  the  note,  and  deducting  the  amount 
of  the  check  from  the  maker's  account,  was  in  effect  a  collection  of  such 
check  from  the  general  fund  then  in  the  hands  of  the  bank,  so  that  it  was 
bound  to  hold  the  money  for  the  plaintiffs,  and  apply  it  to  the  purpose  for 
which  it  was  collected,  then  we  think  that  it  was  properly  held  that  the  funds 
remaining  in  the  hands  of  the  bank  when  it  failed,  as  between  the  plaintiffs 
and  the  bank,  or  between  the  plaintiffs  and  the  receiver,  equitably  belonged 
to  the  plaintiffs,  as  well  as  the  amount  collected  on  the  McCuIlnm  note.  In 
People  V.  Bank,  96  N.  Y.  32,  the  defendant,  a  l>ank.  having  discounted  cer- 
tain notes  for  one  of  its  customers,  who  was  also  a  depositor  with  it,  the  cus- 
tomer, wishing  to  anticipate  payment,  gave  its  checks  to  the  bank  for  the 
amount  of  its  notes,  which  were  received,  and  charged  in  the  customer's  ac- 
count, and  entry  made  in  the  books  of  the  bank  to  the  effect  that  the  notes 
were  paid.  The  customer  at  the  time  supposed  that  the  defendant  held  the 
notes,  but  they  had  in  fact  been  previously  sold.  Before  the  notes  became 
due  the  defendant  failed.  In  an  action  brought  by  the  attorney  general  in 
the  name  of  the  people,  a  receiver  was  appointed.  It  was  held  in  that  case 
that  an  order  requiring  the  receiver  to  pay  the  notes  out  of  the  funds  in  his 
hands  was  properly  granted;  that  the  transaction  between  the  bank  and  its 
customer  was  not  in  their  relation  of  debtor  and  creditor,  nor  in  that  of  bank 
depositor,  but  by  it  a  trust  was  created,  the  violation  of  which  constituted  a 
fraud  by  which  the  bank  could  not  profit,  and  to  the  benefit  of  which  the  re- 
ceiver was  not  entitled.  In  Cavin  v.  Qleaaon,  105  N.  Y.  256,  11  N.  E.  Bep. 
504,  in  proceedings  to  compel  an  asssignee  for  the  benefit  of  creditors  to  pay 
the  claim  of  the  petitioners  out  of  the  funds  in  his  hands,  it  appeared  that  tlie 
petitioners,  just  before  the  assignment,  placed  a  fund  in  the  hands  of  the  as- 
signor to  be  invested  in  a  mortgage.  Instead  of  doing  this,  be  used  the -en- 
tire fund,  except  S30,  in  paying  his  personal  debts,  and  soon  thereafter  made 
the  assignment;  the  830  coming  to  the  hands  of  the  assignee.  It  was  held 
that  the  petitioners  were  only  entitled  to  a  preference  to  tiiat  amount.  In  de- 
livering the  opinion  in  that  case,  Andrews,  J.,  said:  "If  it  appears  that  trust 
property  specifically  belonging  to  the  trust  is  included  in  the  assets,  the  court, 
doubtless,  may  order  it  to  be  restored  to  the  trust.  So,  also,  if  it  appears  that 
trust  property  has  been  wrongfully  converted  by  the  trustee,  and  constitutes, 
although  in  a  changed  form,  a  part  of  the;assets,  it  would  seem  to  be  equita- 
ble, and  in  accordance  with  equitable  principles,  that  the  things  into  which 
the  trust  property  has  been  changed  should,  if  required,  be  set  apart  for  the 
trust,  or,  if  separation  is  impossible,  that  priority  of  lien  should  be  adjudged 
in  favor  of  the  trust-estate  for  the  value  of  the  trust  property,  or  funds,  or 
proceeds  of  the  trust  property,  entering  into,  and  constituting  a  part  of,  the 
assets.  This  rule  simply  asserts  the  right  of  the  true  owner  to  his  own  prop- 
erty." In  Atkinson  v.  Printing  Co.,  114  N.  Y.  168,  21  N.  E.  Rep.  178, 
where  deposits  by  the  defendant  were  received  by  a  bank  after  it  was  known 
to  its  officers  that  it  was  insolvent.  Follett,  C.  J.,  in  referring  to  that  sub- 
ject, said:  "As  between  the  defendant  and  the  bank,  it  acquired  no  title  to 
the  notes  and  money  deposited,  and  they  might  have  been  recovered  from  the 
bank  or  its  receiver,  it  tliey  could  have  been  identified,  or  their  avails  traced 
into  any  fund  or  security."  See,  also.  Cutler  v.  Bank,  113  N.  Y.  593, 21  N. 
E.  Rep.  710.  In  Bx  parte  Dale,  11  Ch.  Div.  772,  a  banking  company  were 
employed  as  agents  to  collect  money,  and  to  remit  it  to  their  employers.  The 
bank  received  the  money  in  cash,  placed  it  with  other  cash  of  the  bank,  and 
informed  their  employers  that  the  money  bad  been  remitted,  but  before  the 
money  was  actually  remitted  the  bank  went  into  liquidation;  and  it  was  held 
that  the  money  was  a  part  of  the  general  assets  of  the  bank,  and  that  the  em- 
ployers of  the  bank  were  not  entitled  to  be  paid  in  priority  to  the  other  credit- 
ors. This  case  was,  however,  disapproved  of  by  the  court  of  appeals  in  Me 
Hallett'a  Estate,  13  Ch.  Div.  696,  and  must,  we  think,  be  regarded  as  over- 
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raled.  It  was  held  ia  the  latter  case  that  if  money  held  bj  a  person  in  a  fidu- 
ciaiy  character,  though  not  as  trustee,  has  been  paid  by  him  to  his  account 
at  his  bankers,  the  person  for  whom  he  held  the  money  can  follow  it,  and  has 
•  charge  on  the  balance  in  the  banker's  hands;  and,  also,  that  if  a  person  who 
holds  money  as  a  trustee,  or  in  a  fiduciary  character,  pays  it  to  his  account  at 
bis  bankers,  and  mixes  it  with  his  own  money,  and  afterwards  draws  out 
sums  by  checks  in  the  ordinary  manner,  the  rule  in  Clayton's  Case,  1  Mer. 
572,  attributing  the  first  drawings  out  to  the  first  payments  in,  does  not  ap- 
ply, and  that  the  drawer  must  be  taken  to  have  drawn  out  his  own  money  in 
preference  to  the  trust  money. 

While  it  must  be  admitted  that  the  question  whether  the  fund  recovered  in 
this  action  was  in  fact  the  property  of  the  plaintiffs,  or  so  far  impressed  with 
a  trost  in  their  favor  as  to  constitute  them  equitable  owners  thereof,  is  not 
free  from  doubt,  stilt  we  are  inclined  to  the  opinion  that  the  doctrine  of  the 
Bank  of  Rochester  Case  justified  the  trial  court  in  holding  that  the  transac- 
tion between  the  maker  of  the  note  and  the  bank,  in  delivering  and  receiving 
the  maker's  check  in  payment  of  the  note,  canceling  it,  and  charging  the 
check  to  the  maker's  account,  was  in  fact  a  collection  of  the  amount  from  the 
general  fund  in  the  hands  of  the  bank,  and  a  special  appropriation  of  that 
amount  to  the  payment  of  the  note;  and  that  the  other  authorities  cited  war- 
ranted the  court  in  holding  that  the  amount  thus  collected  or  appropriated  to 
that  purpose  lielonged  to  the  plaintiffs,  although  mingled  with  other  moneys 
owned  by  the  bank,  and  hence  ttiat,  as  between  the  plaintiffs  and  the  receiver, 
the  title  to  the  money  thus  dedicated  to  the  payment  of  the  note  remained  in 
the  plaintiffs.  If  the  plaintiffs  had  title  to  a  part  of  the  funds  in  the  bands 
of  the  Imnk,  the  amount  paid  out  should  be  held  to  have  been  paid  from  the 
portion  belonging  to  the  bank,  (In  re  Hallett's  Estate,  supra,)  and  the  re- 
mainder of  the  fund  which  came  into  the  hands  of  the  receiver  should  be 
treated  as  belonging  to  the  plaintiffs.  Judgment  affirmed,  with  costs.  All 
concur. 


Olcott  et  al.  v.  Erwin  et  al. 

(Supreme  Court,  Oenerai  Term,  Third  Department    February  4, 1890.) 

Pathskt — What  Constitctes— Checks. 

Lessors  accepted  rent  from  a  sublessee  on  the  understanding  that  the  lessees 
were  to  continue  liable  if  he  did  not  pay.  In  response  to  their  demand  for  a  quar- 
ter's rent,  the  sublessee  gave  his  check  to  the  lessors  after  banking  hours  on  a  Fri- 
day, taking  the  usual  receipt  acknowledging  payment  from  the  lessees.  The  les- 
sors did  not  present  the  check  until  the  following  Monday,  when  payment  was  re- 
fused. Had  it  been  presented  before  3  p.  m.  on  Saturday,  which  was  practicable,  it 
would  have  been  paid.  Held,  that  the  rent  was  not  paid,  and  that  the  lessees  were 
liable  therefor.  • 

Appeal  from  circuit  court,  Albany  county. 

An  action  by  John  J.  Olcott  and  another  against  John  Erwin  and  others. 

The  action  was  to  recover  8356.29,  being  one  quarter's  rent  due  the  plain- 
tiffs, November  1, 1888,  upon  premises  leased  by  the  plaintiffs  to  the  defend- 
ants for  the  term  of  three  years  and  one  month  from  April  1,  1886.  In  Jan- 
uary, 1887.  the  defendants  sublet  the  premises  to  John  McKinley,  who  entered 
and  continued  in  possession  until  November  12,  1888.  The  plaintiffs  did  not 
acc^t  McKinley  as  their  tenant,  but  after  his  entry  he  paid  the  rent  as  it  fell 
due  for  the  quarters  prior  to  November  1,  1888;  the  plaintiffs  giving  him  re- 
ceipts acknowledging  payment  from  the  defendants.  The  plaintiffs  intended 
to  hold  the  defendants  in  case  McKinley  did  not  pay.  and  such  was  the  under- 
standing of  the  defendants.  The  plaintiffs  demanded  of  McKinley  the  rent 
doe  November  1,  1888,  on  the  same  day,  but  the  same  was  not  then  paid.  On 
Novemt)er  9,  1888,  and  after  banking  hours,  McKinley  gave  to  the  plaintiffs 
bis  check  for  the  amount  of  the  rent,  $356.29,  upon  the  National  Commereiai 
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Bank  of  Albany,  and  plaintiffs  gave  him  a  receipt  therefor,  acknowledging 
payment  from  the  defendants.  November  9th  was  Friday.  If  the  pJaintifb 
had  presented  the  check  on  Saturday  it  would  have  been  paid.  They  deposited 
it  in  the  Mechanics'  &  Farmers'  Bank  on  Monday,  which  bank  caused  it  to  be 
immediately  presented  to  the  Commercial  Bank,  when  payment  was  refused. 
Had  the  plaintiffs  deposited  it  in  the  Mechanics'  &  Farmers'  Bank  on  Satur- 
day, it  would  not  have  been,  in  the  usual  course  of  business,  presented  to  the 
Commercial  Bank  until  Monday.  The  Commercial  Bank  remains  open  on 
Saturday  until  2  o'clock  F.  H.    Judgment  for  plaintiffs.    Defendants  appeal. 

Argued  before  Leakned,  F.  J.,  and  Fish  and  Landon,  JJ. 

Mattheu)  Hale,  for  appellants.    Marctis  T.  Hun,  for  respondents. 

Lamdon,  J.  Tlie  defendants  concede  that  the  plaintiffs  used  sutBcient  dili- 
gence to  charge  any  party  to  the  check  with  liability,  and  to  exempt  any  per- 
son who  received  it  for  collection  from  the  imputation  of  negligence.  This 
concession  is  based  upon  chapter  289  of  the  Laws  of  1887,  relative  to  the  pres- 
entation of  bank  paper  upon  holidays  and  half-holidays.  The  defendants, 
however,  urge  that  aa  they  were  the  debtors  of  the  plaintiffs  for  the  rent,  and 
the  plaintiffs  presented  the  demand  to  McKinley  for  payment,  who,  as  between 
defendants  and  Mc£anley,  ought  to  pay  it,  and  McKinley  did  give  the  plain- 
tiffs bis  check  for  the  amount,  which  was  good  all  of  Saturday,  and  which  was 
not  paid  because  not  presented  on  that  day,  the  plaintiffs  have  by  their  negli- 
gence lost  the  money,  and  have  no  recourse  upon  the  defendants.  The  de- 
fendants urge  that  it  was  the  duty  of  the  plaintiffs  to  present  the  check  at  the 
earliest  reasonable  opportunity,  and,  since  the  creditor  and  drawee  both  re- 
sided in  Albany,  it  was  practicable  to  present  it  on  Saturday,  and  no  valid  ex- 
cuse is  shown  for  the  omission.  Also  that  the  rule  as  to  the  diligence  required 
to  charge  drawers  and  indorsers  has  no  application.  In  support  of  their  con- 
tention, the  defendants  cite  Kobbe  v.  Clark,  Seld.  Kotes,  165,  and  Smith  v. 
Miller,  43  N.  Y.  172.  In  tlie  latter  case  the  defendants,  residing  in  Buf- 
falo, being  indebted  to  the  plaintiffs,  residing  in  I^ew  York,  sent  them  by 
mail  a  draft  for  the  amount  upon  Place  &  Co.  of  New  York.  The  plaintiffs 
presented  the  draft  to  Place  &  Co.  at  half  past  1  in  the  afternoon  of  the  same 
day  that  they  received  it.  Place  &  Co.  gave  to  the  plaintiffs  their  own  check 
for  the  amount  upon  the  Manufacturers'  Bank,  and  took  up  the  draft.  Had 
the  plaintiffs  presented  the  check  to  the  bank  that  afternoon  —and  they  had  two 
hours  in  which  to  do  it — the  check  would  have  been  paid  them.  But  they  de- 
posited it  in  the  Citizens'  Bank  the  same  afternoon,  and  that  bank  did  not 
present  it  to  the  Manufacturers'  Bank  until  the  sext  day  at  noon,  when  pay- 
ment was  refused;  Place  &  Co.  having  failed  in  tlie  morning.  The  court  held 
that  the  defendants  were  not  liable  for  the  debt  for  which  they  gave  plaintiffs 
the  draft  on  Place  &  Co.  Why?  Because  the  defendants  had  given  the  plain- 
tiffs a  draft  on  Place  &  Co.,  which,  if  Place  &  Co.  did  not  pay  upon  present- 
ment, it  was  the  duty  of  the  plaintiffs  to  give  the  defendants  notice  of  the  de- 
fault. It  was  the  duty  of  the  plaintiffs,  upon  presenting  the  draft,  to  ascer- 
tain, as  soon  as  they  reasonably  could,  whether  Place  &  Co.  paid  it  or  not. 
Place  &  Co.'s  check  was  not  money,  and  when  the  plaintiffs  received  it  they 
could  not  know  whether  the  defendant's  draft  was  paid  by  it  until  they  pre- 
sented the  check  to  the  bank  upon  which  it  was  drawn.  It  was  their  duty 
to  do  that  immediately,  because  it  was  their  duty  to  find  out  immediately 
whether  the  draft  was  paid.  By  depositing  the  check  in  the  Citizens'  Bank, 
and  awaiting  its  presentation  to  the  Commercial  Bank  until  the  following  day, 
the  plaintiffs  were  delaj'ing  their  duty  to  the  defendants  in  respect  to  the  draft, 
and  thereby  so  dealing  with  the  check  aa  to  make  it  their  own,  and  to  take 
upon  themselves  the  risk  of  Place  &  Co.'s  failure  during  this  unnecessaiy  de- 
lay. The  plaintiffs  might,  by  proper  diligence,  have  collected  defendants' 
draft;  but  failed,  because  they  failed  in  diligence.    The  plaintiffs  took  substi- 
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tuted  paper,  and  undertook  to  make  the  defendants'  rights  depend  upon  the 
indulgence  they  extended  to  it«  maker.  The  defendants  knew  nothing  of  this, 
and  were  not  bound  bv  it  beyond  the  time  within  which,  by  reasonable  dili- 
gence, their  draft  could  be  presented  and  its  value  ascertained.  In  Kobbe  v. 
Clark,  the  action  was  upon  the  draft,  the  payment  of  which  was  lost  because 
the  plaintiff,  instead  of  collecting  the  draft  upon  presentment  to  the  drawee, 
took  the  drawee's  check,  good  the  day  he  received  and  might  have  collected 
it,  but  bad  the  following  day,  when  he  presented  it  to  the  bank  upon  which  it 
was  drawn.  The  court  held  that  the  loss  was  caused  by  the  plaintifE's  failure 
indiligence  with  respect  to  the  draft.  The  present  case  is  different.  If  defend- 
ants ^  drawn  upon  McKinley  for  the  amount  of  the  rent,  and  delivered  the 
draft  to  the  plaintiffs,  or  had  delivered  to  them  thedraft  of  a  third  person  upon 
McKinley,  and  plaintiffs,  upon  presentation  of  thedraft,  had  taken  McKinley's 
check  for  the  amount,  and  surrendered  the  draft  to  him,  the  facts  would  be  sim- 
ilar to  those  in  the  cases  cited.  The  same  questions,  respecting  the  plaintiff's 
delay  in  ascertaining  whether  the  draft  was  paid,  would  arise,  and  the  same  risk 
wonld  have  been  incurred  by  the  plaintiffs  in  dealing  with  substituted  paper 
without  the  knowledge  or  consent  of  the  defendants.  McKinley's  check  was 
not  received  by  the  plaintiffs  in  substitution  for  any  paper  given  them  by  de- 
fendants. Here  McKinley  undertook,  with  the  consent  both  of  plaintiffs  and 
defendants,  to  pay  defendants'  debt  to  plaintiffs,  and  he  gave  plaintiffs  his  check 
for  the  purpose.  No  other  commercial  paper  being  involved,  the  only  duty  the 
plaintiffs  undertook  to  perform  was  to  present  the  check  in  the  usual  and  per- 
missible course  of  business.  This  they  did.  It  was  not  paid,  and  hence  the  rent 
was  not  paid.     Judgment  aflSrmed,  with  costs. 

FiSB,  J.,  concurs.    Learned,  P.  J.,  takes  no  part. 


Weaver  et  al.  v.  Grant. 
(Supreme  Court,  Oeneral  Term,  First  Department.    February  14, 1S90.) 

L  BePLBVIH — EVIDBHCE — FaLSB  RBniESBSTA''IONS. 

In  replevin  l?r  giods  alleged  to  have  been  obtained  from  plaintiffs  by  false  and 
fraudulent  representiitioas,  one  of  the  plaintilTi  testified  that  the  representations 
were  made  on  a  certain  d«7.  Defendant  met  tais  by  showing  that  they  oould  not 
have  been  made  on  tbat  day,  because  the  party  alleged  to  have  made  them  was  else- 
where. P'aintlff  being  recalled,  the  court  refused  to  allow  testimony  that  the  rep- 
resentations were  made  on  another  day,  and  he  reiterated  his  former  statement. 
Held,  that  it  Was  error  for  the  court  to  instruct  that,  if  the  jury  believed  the  plain- 
tiff was  mistaken  as  to  the  day,  but  believed  that  the  statements  were  made,  then 
plaintiffs  would  be  entitled  to  a  verdict. 
X  Bake — Co^rrLicrr  of  Evidenob — Pbovincb  or  Jtjut. 

There  was  a  dispute  between  a  witness  for  defendant  and  the  coroner  who  exe- 
cuted the  replevin  writ,  as  to  the  amount  of  goods  taken  thereunder.  Meld,  that 
it  was  errrr  for  the  court  to  instruct  that  the  jury  were  to  discriminate  between 
this  testimony. 

Appeal  from  circuit  court,  Kew  York  county. 

Action  by  Stephen  J.  Weaver  and  another  against  Hugh  J.  Grant,  sheriff, 
etc.    From  a  judgment  for  plaintiffs,  defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Cockran  &  Clark,  (  W.  Bowrke  Cockran,  of  counsel,)  for  appellant.  Mark 
Cohn,  for  respondents. 

Tan  Brukt,  P.  J.  This  action  was  brought  to  recover  possession  of  cer- 
tain merchandise  alleged  to  have  been  obtained  from  the  plaintiffs  by  one 
David  Kaplan,  by  means  of  false  and  fraudulent  representations  in  respect  to 
his  condition,  which  goods  were  held  by  the  defendant,  who  was  then  sheriff 
of  the  city  and  county  of  New  York,  under  an  execution  issued  to  him  against 
the  goods  of  said  Kaplan  upon  a  judgment  obtained  by  one  liachel  Aronson 
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as  plaintiff.  The  answer  of  the  defendant  denied  the  wrongful  detention. 
The  plaintiffs,  in  support  of  their  cause  of  action,  offered  evidence  tending 
to  prove  certain  representations  which  were  alleged  to  be  fraudulent,  and  the 
plaintiff  Weaver  stated  that  the  time  at  which  thej  were  made  was  on  the 
19th  of  September,  1885,  and  that  he  made  a  memorandum  of  the  represen- 
tations, and  that  it  was  made  at  the  time  in  pencil,  and  was  as  follows:  "D. 
Kaplan,  September  19, 1885,  has  $3,000  over  all  liabilities ;  owes  nothing ;  owes 
no  borrowed  money;  has  nothing  except  what  be  buys  for  cash."  The  whole 
theory  of  the  plaintiffs'  case  rested  upon  the  evidence  that  whatever  repre- 
sentations were  made,  were  made  on  the  19th  of  September,  1885.  The  de- 
fendant, to  meet  this  evidence,  showed  that  they  could  not  have  been  made  on 
that  day,  as  Kaplan  was  elsewhere,  and  tliere  was  a  distinct  and  pointed  con- 
flict of  testimony  between  the  plaintiffs  and  the  defendant  in  that  respect.  In 
th*s  condition  of  the  proof,  the  plaintiff  Weaver  was  recalled,  apparently  for 
the  purpose  of  modifying  his  previous  tostimony  as  to  the  conversation,  so  as 
to  leave  room  for  the  argument  that  possibly  the  representations  may  have 
been  made  a  day  or  two  before  or  after  September  19th.  The  plaintiff  was 
asked:  "How  do  you  come  to  fix  the  19th  of  September  as  the  day  on  which 
this  conversation  toolc  place  between  you  and  Kaplan?"  This  was  objected 
to  as  having  been  gone  over  before.  The  court  thereupon  said,  "Does  counsel 
desire  to  prove  that  the  sale  was  made  and  the  conversation  took  place  some 
other  day  than  the  19th  ?"  and  the  counsel  answered,  "  Yes."  The  court  then 
said,  "Then  I  exclude  the  question,"  and  the  plaintiffs  excepted.  The  wit- 
ness was  then  asked  the  further  question:  "Explain  how  you  came  to  fix  upon 
the  19th  day  of  September.  1885,  as  the  time  when  these  representations 
were  made  to  you  by  Kaplan."  The  court  instructed  the  witness  that 
he  could  not  contradict  his  former  statement,  or  impeach  it,  and  the  wit- 
ness reiterated  the  testimony  before  given  that  the  representation  was 
made  on  the  19th,  which  was  Saturday;  that  Kaplan  was  in  the  habit  of 
coming  into  the  store  almost  invariably  on  Saturdays;  that  the  memorandum 
was  dated  on  the  19''h,  and  that  the  21st  was  Monday,  the  day  on  which  tlie 
goods  were  delivered.  The  court,  therefore,  refused  to  allow  evidence  to  be 
given  in  the  case  from  which  it  might  be  inferred  that  the  representations  in 
question  were  made  upon  any  otlierday  than  the  19th  of  September,  and,  that 
being  the  theory  upon  which  the  case  was  tried,  the  defendant  limited  his  testi- 
mony entirely  to  the  evidence  that  such  representations  could  not  have  been 
made,  because  Kaplan  was  not  in  the  plaintiffs'  store  upon  that  day.  In 
charging  the  jury,  however,  the  court  said:  "You  will  see  that  there  is  a 
direct  conflict  of  testimony  between  the  plaintiff  and  his  witnesses  and  the 
defendant  and  his  witnesses.  If  you  believe  the  plaintiff  and  his  witnesses, 
you  will  necessarily  find  that  the  statement  was  made,  as  alleged  by  the  plain- 
tiff, in  regard  to  the  financial  condition  of  Kaplan,  and  that  it  was  made  on 
the  19th  day  of  September,  1885.  If  you  believe  the  testimony  of  David 
Kaplan  and  the  defendant's  witnesses,  you  will  necessarily  find  that  no  state- 
ment whatever  was  made  on  that  day  or  on  any  other.  The  question  whether 
the  statement  was  made  on  the  19th  of  September  may,  however,  be  divided 
into  two  questions, — one  is  whether  the  statement  was  made  at  all;  and  the 
other  is  whether  it  was  made  on  the  19th  day  of  September,  as  alleged  by  the 
plaintiff."  And  the  court  further  charged:  "It  may  be  that  the  statement 
was  made,  and  that  the  plaintiff  and  liis  witnesses  are  merely  mistaken  as  to 
the  day  on  which  it  was  made.  It  does  not  follow,  because  it  was  not  made  on 
September  19th,  that  it  was  not  made  on  any  day."  Thereupon  the  attention 
of  the  learned  justice  was  called  to  the  theory  upon  which  the  case  had  been 
tried,  and  an  exception  was  taken  to  the  statement  of  the  court  that  the  jury 
might  find  that  those  representations  could  have  been  made  at  any  other  time 
than  that  fixed  by  the  plaintiff  liimself,  and  the  witnesses  who  corroborated 
bim.    The  court  thereupon  reiterated  its  charge,  stating  that  if  they  believed 
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that  if  plaintiff  and  his  witnesses  were  mistaken  as  to  the  day,  but  believed 
that  the  statements  were  made,  then,  the  plaintiffs  would  be  entitled  to  a  ver- 
dict. 

It  seems  to  us  that  there  was  clear  error  in  thus  submitting  to  the  jury  n 
question  in  regard  to  which  the  parties  were  notified  tliat  no  evidence  would 
be  received.  The  plaintiff,  by  bis  testimony,  had  fixed  with  accuracy  and 
certainty  the  particular  day  on  which  these  representations  were  alleged  to 
have  been  made,  and  stated  that  he  could  not  l>e  mistaken,  and  the  defendant, 
by  his  witnesses,  bad  met  these  allegations,  and  the  court,  by  the  course  of  its 
rulings  during  the  trial,  had  evidently  determined  to  restrict  the  proof  to  the 
fact  of  the  representations  being  made  on  that  day,  because  of  the  positive 
character  of  the  evidence  upon  the  part  of  the  plaintiff.  The  defendant  had 
DO  reason  to  suspect  that  any  question  would  be  submitted  to  the  jury  as  to 
the  representations  being  made  at  any  other  time.  Under  these  circumstances, 
the  defendant  had  a  right  to  call  upon  the  court  to  restrict  the  jury  to  the 
consideration  of  the  particular  day  Qxed  by  the  evidence  on  the  part  of  the 
plaintiffs,  and  to  which  they  had  been  held  by  the  rulings  of  the  court.  Al- 
lowing the  jury  to  find  that  these  representations  were  made  at  some  other 
time  was  simply  allowing  the  case  to  go  to  the  jury  as  to  a  fact  upon  which 
the  court  had  refused  to  receive  evidence.  It  seems  to  us  that,  the  whole  case 
having  been  tried  upon  the  theory  that  these  representations,  if  made  at  all, 
must  have  been  made  on  the  19th  of  September,  the  court  had  no  right  to 
submit  any  other  question  to  the  jury,  and  thus  deprive  the  defendant  of  an 
opportunity  to  meet  this  new  phase  or  theory  of  the  case. 

There  is  another  exception  which  needs  to  be  considered.  There  had  been 
a  dispute  between  the  witness  George  Kaplan  and  the  coroner  who  executed 
the  process  as  to  the  quantity  of  goods  which  were  taken  away  under  the  re- 
plevin writ,  and  the  counsel  for  the  plaintiff  requested  the  court  to  charge, 
and  the  court  did  charge,  that  the  jury  were  to  discriminate  between  the  tes- 
timony of  Kaplan  and  the  coroner,  wherein  Kaplan  swore  there  were  four 
loads  taken  away,  and  the  coroner  swore  there  were  only  two  loads  taken  away 
from  ttie  store  of  Kaplan.  To  this  charge  the  defendant  excepted.  The  only 
construction  to  be  placed  upon  this  language  is  that  the  jury  were  to  give 
greater  credence  to  the  evidence  of  the  coroner  than  to  the  evidence  of  Kaplan 
upon  this  point.  And  thus  by  the  very  charge  of  the  couit  the  whole  testi- 
mony of  George  Kaplan  was  discredited  in  the  eyes  of  the  jury.  It  was  for 
them  to  determine  as  to  whether  there  should  be  any  discrimination  between 
the  testimony  of  Kaplan  and  the  coroner,  and  the  court  could  not  instruct 
them,  as  matter  of  law,  that  any  such  discrimination  was  to  take  place.  This 
seems  to  have  been  error  which  may  have  l>een  exceedingly  detrimental  to  the 
defendant.'  We  think,  for  the  reasons  stated,  that  the  exceptions  were  well 
taken,  and  that  the  judgment  appealed  from  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.    All  concur. 


Petes  Adahs  Co.  e.  National  Shoe  &  Leather  Bank  et  dl. 

{Supreme  Court,  Oeneral  Term,  First  Department.    May  18, 1887.) 

1.  Basks— Deposits  of  Uosbt  FitAtiDm.BNTLT  Obtained— Liability  to  Ownbb. 

Where  money  fraudulently  obtained  is  deposited  with  a  bank,  which,  after  notice 
from  tlie  legal  owner  of  its  claim,  with  instructions  not  to  pay  to  any  one  else,  pays 
it  to  a  third  person,  who  also  had  notice  of  the  claim,  the  bank  and  the  one  to  wnom 
the  money  is  paid  will  be  liable  therefor  to  the  legal  owner,  though  the  notice  to 
tlie  bulk  was  Informal. 

8.  Same — Actios  to  Recover — Parties. 

Though  the  party  to  whom  the  money  la  paid  is  primarily  liable  therefor,  the 
bank  is  liable  in  case  it  cannot  be  obtcUned  from  him,  and  both  are  properly  made 
defendants  in  the  same  action. 
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8.  SjUIB— RiOHTS  or  ATTiLOHINO  Cresitob. 

An  attacbment  by  a  creditor  of  the  depositor  would  not  authorize  the  bank  to  pay 
tlie  money  to  the  creditor. 

^  SaHB— DBP0SIT8— APPLIOATtON  OT  CHKOKS. 

Where  a  bank  keeps  a  general  account  with  a  depositor,  placing  to  hia  credit 
his  deposits,  and  charging  against  them  his  checks  in  the  order  In  which  they  are 
drawn,  the  legal  presumption  Is  that  the  checks  are  paid  in  the  order  in  which  they 
are  drawn,  out  or  the  earlier,  instead  of  the  later,  deposits. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Peter  Adams  Company  against  the  National  Shoe  &  Leather 
Bank,  Theodore  Conrow,  and  others.  Judgment  for  defendants,  and  plaintiff 
appeals. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bbady  and  Dahiislb,  JJ. 

Henry  H.  Bowman,  for  appellant.  George  O.  Lay,  for  respondent  Shoe  Sa 
Leather  Bank.    Henry  Parsons,  for  respondents  Conrow  Bros. 

Daniels,  J.  The  plaintiff  delivered  its  check,  drawn  on  the  29th  of  Octo- 
ber, 1884,  for  the  sum  of  84,500,  to  A.  C.  Branscom,  representing  himself  to 
be  tlie  manager  of  the  publishing  department  of  the  New  Orleans  Exposition. 
This  check  was  drawn  upon  the  Nassau  Bank,  and  was  received  by  Bransoom 
upon  a  note  of  $5,500,  dated  on  the  19th  of  August,  1884.  This  note  was 
made  in  the  name  of  the  Mississippi  Mills,  and  had  the  name  of  William  M. 
Oliver,  "secretary"  and  "treasurer"  subscribed  to  it.  The  plaintifT  was  a 
manufacturer  and  dealer  in  paper,  a  large  quantity  of  which  was  contracted 
for,  and  to  be  delivered  to  Branscom.  The  difference  of  $1,000  l)etween  the 
amount  of  the  note  and  the  check  was  to  be  retained  by  the  plaintiff  as  security 
for  the  fulflllmeut  of  liis  agreement.  The  check  was  deposited  on  the  day  of 
its  date  with  the  National  Shoe  &  Leather  Bank,  and  by  the  account  it  ap- 
pears to  have  been  the  last  deposit  made  by  Branscom  with  the  bank.  Hia 
account  was  afterwards  reduced  by  checks  drawn  against  it  to  the  sum  of 
about  $2,915.  On  the  Stb  of  November  he  drew  a  check  for  that  amount  in 
favor  of  the  defendants  Conrow  Bros.,  for  which  they  received  this  sam  of 
money.  Another  check  was  drawn  by  him  for  the  sum  of  $1,617,  which 
practically  closed  bis  account  with  the  bank.  It  was  to  recover  this  sum  of 
money  paid  upon  the  clieck  given  by  Branscom  to  Conrow  Bros,  that  this  ac- 
tion was  instituted.  It  proceeded  upon  the  affirmation  that  the  plaintiff  had 
been  induced  to  make  and  deliver  its  check  to  Branscom,  not  only  by  means 
of  false  and  fraudulent  representations,  but  upon  the  note  made  in  the  name 
of  the  Mississippi  Mills,  and  indorsed  with  the  name  of  the  president  of  the 
exposition,  which  in  fact  was  a  forgery. 

When  this  state  of  facts,  which  was  abundantly  maintained  by  the  evi- 
dence, came  to  the  knowledge  of  the  plaintiff,  it  served  a  notice  on  Branscom, 
dated  on  the  6th  of  November,  1884,  disafflrming  and  rescinding  the  agree- 
ments with  him,  and  requiring  a  return  from  him  of  $4,500  loaned  and 
advanced  by  the  plaintiff's  check  on  the  29th  of  October.  Notice  was  also 
given  to  the  bank  itself  by  the  plaintiff, claiming  the  money  on  deposit  as  the 
money  of  the  plaintiff.  This  notice  was  object^  to  upon  the  trial  as  insuffi- 
cient, for  the  reason  tliat  it  only  claimed  that  "a  certain  sum  of  money  lately 
deposited  with  yon  by  Alexander  C.  Branscom,  as  manager  or  otherwise,  and 
which  sum,  or  some  part  thereof,  remains  on  deposit  with  you  to  the  credit 
of  said  Branscom,  is  the  property  of  the  undersigned,  Peter  Adams  Com- 
pany." The  notice  then  proceeded  to  state  that  the  money  had  been  ob- 
tained by  fraud  by  Branscom,  and  notlGed  the  bank  not  to  pay  it  to  him,  or 
to  bis  order,  or  to  any  other  person,  but  to  pay  or  hold  it  subject  to  the  order 
of  the  plaintiff. 

The  notice  was  incomplete,  for  it  did  not  trace  the  money  to  the  check 
which  had  been  delivered  by  the  plaintiff  to  Branscom  on  the  Nassau  Bank. 
But  its  deficiency  in  this  respect  did  not  operate  to  tlie  prejudice  of  the  plain- 
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tiff,  for  it  appeared  by  the  conversation  which,  on  the  6th  of  November,  took 
place  between  the  plaintiff's  counsel,  Henry  H.  Branscom,  and  Mr.  Crane, 
the  president  of  the  bank,  that  it  was  understood  by  him  that  the  notice  did 
refer  to  this  money  still  standing  to  the  credit  of  Branscom  in  his  account, 
and  which  had  in  fact  been  obtained  from  the  Nassau  Bank  on  the  check  by 
this  defendant.  This  conversation  was  induced  by  a  letter  written  by  the 
president,  dated  the  same  day,  stating  that  they  had  no  funds  under  their 
control  which  were  deposited  by  Alexander  C.  Branscom,  as  manager  or 
otherwise.  The  president  of  the  bank,  in  the  interview  between  himself  and 
Mr.  Branscom,  explained  this  statement  as  having  proceeded  upon  the  cir- 
cumstance that  an  attachment  had  been  issued  in  favor  of  tlie  Conrows  against 
Branscom,  ander  which  the  money  owing  to  him  by  the  Imnk  had  been  at- 
tached, and  the  interview  which  then  took  place  proceeded  througliout  upon 
the  practical  concession  that  the  president  of  the  bank  understood  tlie  written 
notice  to  refer  to  the  plaintiff's  check  snd  its  proceeds,  which  had  been  col- 
lected by  it,  and  placed  to  the  credit  of  Branscom.  It  further  appeared  that 
the  attaeliment  proceedings  were  discontinued  on  the  8th  of  November,  be- 
fore the  check  in  favor  of  Conrow  Bros,  for  this  snm  of  money  had  been  i>aid 
over  to  them  by  the  bank,  and  that  the  payment  was  followed  by  a  consulta- 
tion with  counsel,  who  advised  that  such  payment  might  safely  be  made. 
From  this  evidence  the  fact  very  clearly  appears  that  the  president  did  under- 
stand that  the  written  notice,  as  well  as  that  contained  in  the  verbal  conver- 
sation, was  intended  to  relate  to  the  money  paid  out  on  this  check,  and  that 
it  was  so  paid  to  Conrow  Bros,  in  disregard  of  the  notice  which  had  been 
given  informing  the  bank  of  the  rights  of  the  plaintiff;  and,  having  made  the 
payment  in  that  manner,  the  bank  cannot  legally  claim  to  be  shielded  from 
the  consequences  of  its  unauthorized  act. 

The  cases  of  JStnaNat.  Bank  v.  FaurthNat.  Bank,  46  N.  T.  82,  and  Justh 
V.  Bank,  56  K.  Y.  478,  do  not  protect  the  bank  in  making  this  payment  of 
the  money.  In  the  first  of  these  cases  no  question  bearing  any  relation  to  this 
disposition  of  the  money  arose.  It  is  no  more  than  a  decision  concerning  the 
effect  of  certifying  a  check,  while  in  the  latter  case  the  money  was  paid  out 
in  good  faith,  which  protected  the  bank  on  account  of  that  circumstance,  not 
appearing  in  this  case.  Neither  did  the  attachment  proceeding  afford  the 
tenk  any  legal  reason  for  paying  out  this  money  after  it  had  been  advised  of 
the  claim  or  right  of  the  plaintiff;  for,  as  that  was  issued  against  Branscom 
alone,  no  more  could  be  seized  under  it  than  his  right  or  interest  in  the  money 
in  controversy,  and  that  was  subordinate  to  the  legal  right  of  the  plaintiff  to 
reclaim  it  upon  the  discovery  of  the  fraud  and  forgery,  and  the  election  to 
rescind  their  agreement  with  Branscom.  But  it  was  not  pretended,  and  could 
not  have  been,  that  the  attachment  afforded  any  protection  to  the  bank ;  for 
it  had  in  fact  been  withdrawn,  as  well  as  the  levy  under  it,  and  the  money 
was  paid  over  in  compliance  with  the  check  of  Branscom,  who  had  in  this 
manner  fraudulently  received  the  plaintiff's  check;  and  that  in  this  state  of 
the  facts  it  had  the  right  to  disaffirm  its  transactions  with  Branscom,  and  fol- 
low the  money  and  reclaim  it,  so  far  as  its  identity  could  be  traced,  has  been 
reasonably  weU  settled  by  the  cases  of  Newton  v.  Porter,  69  N.  Y.  133,  and 
Dovoa  V.  Kidder,  84  N.  Y.  121. 

That  this  was  the  identical  money  produced  by  the  plaintiff's  check  is  es- 
tablished by  the  fact  that  it  was  the  last  deposit  in  Branscom's  account,  and 
this  balance  of  it  remaineil  unpaid  to  him.  The  checks  or  drafts,  previously 
made  by  him  upon  his  account,  were,  as  a  matter  of  legal  presumption,  first 
paid  out  of  the  preceding  deposits,  and  the  residue  only,  not  so  paid,  were 
then  paid  from  so  much  of  the  last  deposit  as  became  necessary  to  meet  their 
amounts.  This  presumption  applies  where  no  intervening  circumstance  is 
made  to  appear  justifying  its  exclusion,  and  there  is  no  such  circumstance  in 
this  case,  for  the  account  was  kept  generally  as  a  debtor  and  creditor  account 
in  favor  of  Branscom,  placing  to  bis  credit  his  deposits,  and  charging  against 
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them  the  checks  drawn  by  him  in  the  order  in  which  they  were  so  drawn. 
And  when  that  is  the  case  the  presumption  already  mentioned  applies, — ^that 
the  checks  are  paid  in  the  order  in  which  they  are  drawn,  out  of  the  earlier, 
instead  of  the  later,  deposits  of  money.  Pennell  v.  Deffell,  4  De  6ex,  M.  &  O. 
872,  384,  following  the  rule  in  Clayton's  Case,  1  Mer.  572,  608;  and  this  has 
been  further  sanctioned  by  the  case  of  Knatchbull  v.  Hallett,  13  Ch.  Div.  696; 
and  Dows  v.  Kidder,  supra,  may  not  improperly  be  said  to  support  the  ap- 
plication of  the  same  principle. 

The  bank,  however,  may  still  escape  liability  if  the  fund  parted  with  in  ibis 
manner  shall  be  recovered  from  the  other  defendants;  for  the  object  of  the  ac- 
tion is  to  follow  and  recover  the  fund  as  the  equitable  property  of  the  plain- 
tiff. The  defendants  Conrow  received  it  in  a  manner  charging  them  with  no- 
tice of  the  plaintiff's  right  to  the  money.  If  that  had  not  been  the  fact,  then, 
under  the  authority  of  Stephens  v.  Board,  79  N.  Y.  183,  the  plaintiff  woald 
have  no  remedy  over  against  them;  for  receiving  such  money  in  good  faith, 
upon  a  precedent  indebtedness,  will  entitle  the  party  receiving  it  to  hold  it. 
But,  before  it  was  in  this  manner  received,  notice  was  given  to  Henry  Far- 
sons,  who  was  the  attorney  and  counsel  for  the  Conrows,  that  the  plaintiff 
claimed  to  be  entitled  to  this  money,  as  the  proceeds  of  the  check  obtained 
from  them  in  the  manner  already  stated.  Before  this  conversation  took  place 
they  had  employed  Parsons  to  prosecute  their  demand  against  Branscora,  and 
he  had  issued  an  attachment  under  which  the  seizure  of  the  deposit  was  made; 
for  that  attachment  was  issued  on  the  3d  of  November,  and  on  the  5th  of  the 
same  month  Mr.  Bowman  testified  that  he  stated  to  Parsons  thtit  the  money 
in  the  bank  was  the  plaintiffs  money,  obtained  through  fraud,  and  claimed 
that  neither  Mr.  Conrow  nor  Branscom  nor  any  one  else  had  title  to  it.  After 
this  conversation,  as  well  as  the  preceding  conversation  between  Bowman 
and  one  of  the  defendants,  it  cannot  very  well  be  assumed  to  be  the  fact  that 
these  defendants  received  the  money  in  good  faith.  The  evidence  is  adverse 
to  that  presumption,  leading  directly  to  the  conclusion  that  when  they  received 
it,  on  the  8th  of  November,  it  was  subject  to  this  notice  given  to  their  at- 
torney and  counsel  that  it  was  the  money  of  the  plaintiff,  and  not  of  Brans- 
com; and  that  the  notice  is  entitled  to  have  that  weight  and  effect  in  the  case 
seems  to  be  sustained  by  what  was  held  in  Village  of  Port  Jervis  v.  Bank, 
96  N.  Y.  550,  558,  559. 

At  the  close  of  the  proof,  an  application  was  made  by  the  counsel  for  the 
Conrow  Bros,  for  a  direction  that  the  plaintiff  should  elect  which  of  the  de- 
fendants it  would  claim  to  hold.  This  was  objected  to  by  the  plaintiff,  but  the 
court  nevertheless  required  the  election  to  be  made,  and  to  that  ruling  the 
plaintiff  excepted,  and  under  it  the  election  was  made  to  proceed  against  the 
bank,  and  the  complaint  was  dismissed  as  to  the  Conrow  Bros.  There  was 
no  foundation  for  such  an  application.  The  case  proceeded  upon  a  single 
cause  of  action,  and  that  was  the  alleged  right  of  the  plaintiff  to  follow  and 
recover  this  money  from  the  possession  of  the  party  to  which  it  could  be 
traced ;  and,  to  entitle  it  to  recover  in  this  action,  it  was  necessary  that  these 
different  defendants  should  be  brought  before  the  court,  and  the  plaintiff  had 
the  right  to  present  its  case,  with  all  of  them  present  in  the  action,  and  to  be 
secur^  such  relief  against  either  or  both  as,  under  the  circumstances,  it  might 
1)6  legally  entitled  to  demand.  If  that  relief  could  not  be  obtained  from  the 
Conrow  Bros.,  it  probably  might  be  against  the  bank,  for  paying  over  this 
money  to  them  after  receiving  information  of  the  plaintiff's  right  to  it.  It 
had  the  right,  also,  to  claim  that  these  defendants  were  primarily  liable  to  it, 
and  the  bank  liable  only  in  case  satisfaction  could  not  be  obtained  from  them, 
and  for  the  complete  and  effectual  disposition  of  the  controversy  these  per- 
sons were  all  necessary  parties  to  the  action.  The  case  was  erroneously  dis- 
posed of,  and  the  judgment  should  be  reversed,  and  a  new  trial  ordered^  with 
costs  to  abide  the  event.    All  concur. 
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Bassbtt  «.  Wood  et  al. 
(/Supreme  Court,  Oeneral  T^rm,  Fourth  Department.    February  U,  1890.) 

JfOBTOAGXS— NonOK  Of  LlBN— FOSSBSSION  OF  MORTOASBB. 

Where  one  resides  in,  and  has  exclusive  control  of,  certain  portions  of  a  dwell- 
ing-hoose,  under  a  mortgage  from  the  owner  of  the  fee,  a  subsequent  grantee  or 
mortgagee  has  constructiTe  notice  of  his  interest  in  and  lien  on  tb6  premises.  Mbb- 
"wis,  J.,  dissenting. 

Appeal  from  a  judgment  on  report  of  referee. 

Action  by  Charles  B.  Baasett  against  Jesse  L.  Wood  and  others.    There 
was  judgment  for  plaintifl.     Defendant  Wood  appeals. 
Argued  before  Hardin,  F.  J.,  and  Martin  and  Merwin,  JJ. 
Marvina  tt  Hanford,  for  appellant.     Fancher  <t  Sewell,  for  respondent. 

Martin,  J.  We  think  the  possession  of  the  appellant  was  such  as  to  amount 
to  constructive  notice  of  his  interest  in  and  lien  upon  the  premises  in  ques- 
tion. The  learned  referee,  at  the  request  of  the  appellant,  and  upon  suf- 
Bcient  evidence,  found  "that  in  the  month  of  August,  1871,  and  after  said 
house  was  ready  for  occupancy,  the  defendant  Jesse  L.  Wood  [the  appellant] 
moved  with  his  wife  and  family  into  said  house,  and  took  possession  of  the 
south  wing  thereof,  and  the  south  tier  of  rooms  in  the  body  thereof,  except 
the  back  bed-room  on  the  second  floor,  and  the  south  part  of  the  cellar,  and  use 
of  the  back  kitchen  for  washing,  and  use  of  privy  and  yards,  and  took  sole 
and  exclusive  possession  and  control  thereof,  and  resided  therein,  with  his 
family,  separate  and  apart  from  the  occupants  of  the  other  portion  of  said 
boose,  and  from  that  time  until  the  commencement  of  this  action,  and  still 
resides  there."  The  appellant  held  possession  of  the  portion  of  the  premises 
mentioned  under  and  in  pursuance  of  the  provisions  of  a  mortgage  given 
him  by  the  owner  in  fee.  By  the  provisions  of  such  mortgage  the  appellant 
was  given  the  absolute  right  to  such  possession  during  the  life  of  the  parties. 
He  was  thus  in  possession  when  the  plaintiff's  mortgage  was  given.  That 
the  appellant's  possession  was  actual,  open,  and  visible,  and  not  equivocal, 
occasional,  or  for  a  special  or  temporary  purpose,  is  made  quite  clearly  mani- 
fest by  the  evidence  in  this  case.  His  possession  was  such  as  to  enable  a  sub- 
sequent grantee  or  mortgagee  to  go  upon  the  premises,  and  obtain  by  inquiry 
there  information  of  his  rights  in  and  lien  thereon.  Page  v.  Waring,  76  N. 
Y.  463,  470.  It  is  quite  obvious  that  the  plaintiff,  and  the  parties  interested 
in  the  mortgage  sought  to  be  foreclosed,  must  have  known,  or  by  proper  in- 
quiry would  have  learned,  that  the  premises  in  question  were  thus  occupied 
by  the  appellant.  In  Moyer  v.  Hinman,  13  N.  Y.  180,  the  plaintiff  was  in 
possession  of  a  farm  under  a  contract  of  purchase,  and  It  was  held  that  that 
fact  was  notice  to  all  persons  who  had  subsequently  become  interested  in  the 
premises  of  all  the  plaintiff's  rights  under  his  contract.  In  Gouvemeur  v. 
Lynch,  2  Paige,  300,  it  was  held  that,  where  a  vendee  is  in  possession  of  lands 
under  a  contract  to  purchase,  a  subsequent  purchaser  or  mortgagee  has  con- 
structive notice  of  his  equitable  rights,  and  takes  the  lands  subject  to  his  prior 
equity.  In  Be  Ruyter  v.  Trustees,  2  Barb.  Ch.  555,  it  was  held  that  where  a 
person  who  has  an  equitable  interest  in  a  building  erected  upon  premises  be- 
longing to  another,  by  having  advanced  money  for  the  erection  thereof,  is  in 
possession  of  the  premises,  under  an  agreement  with  the  owner,  at  the  time 
of  the  execution  of  a  mortgage  thereon  to  a  third  person,  and  continues  in 
possession  down  to  the  time  of  the  sale  of  the  premises  by  a  master  under  a 
decree  obtained  in  a  suit  brought  to  foreclose  such  mortgage,  the  complain- 
ant in  the  foreclosure  suit  and  the  purchaser  at  the  master's  sale  are  bound  to 
take  notice  of  the  equitable  rights  of  the  tenant,  if  any  such  exist;  such  pos- 
aession  being  constructive  notice  to  them  of  his  rights.  In  Bank  v.  Flagg, 
3  Barb.  Cb.  316,  it  was  held  that,  where  the  purchaser  of  premises  is  in  the 
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actaal  possession  thereof,  by  his  tenant,  at  the  time  of  the  giving  of  a  mort> 
gage  thereon  to  others  by  the  vendor,  such  possession  is  constructive  notice 
to  the  moi'tgagees  of  the  equitable  rights  of  such  purchaser,  and  they  are  not 
entitled  to  protection  as  honaflde  mortgagees  without  notice  of  his  rights. 
In  Trustees  v.  Wheeler,  61  If.  Y.  88,  it  was  held  that  actual  occupancy  by  a 
purchaser  under  a  contract  of  sale  is  constructive  notice  to  a  mortgagee  of  the 
riglits  of  such  purchaser.  In  Orimstone  v.  Carter,  3  Paige,  421,  it  was  held  that 
if  a  purchaser  of  real  property  knows  that  a  person  other  than  the  vendor  is 
in  actual  possession  thereof  at  the  time  of  his  purchase,  or  before  he  has  paid 
the  purchase  money  and  obtained  the  legal  title,  he  cannot  protect  himself  as 
a  honaflde  purchaser  against  the  equitable  rights  of  the  person  in  possession, 
of  whom  he  made  no  inquiry  as  to  the  nature  of  that  possession.    In  C'un- 
tiingham  v.  Pattee,  99  Mass.  252,  it  was  said:   "The  authorities  fully  support 
the  doctrine  in  equity  that  one  who  purchases  an  estate  knowing  it  to  be  in 
the  possession  of  a  tenant  is  bound  to  inquire  into  the  nature  of  the  tenant's 
interest,  and  will  be  affected  with  notice  of  the  extent  thereof.    *    *    *    The 
general  rule  is  that  notice  sufficient  to  make  inquiry  a  duty  is  notice  of  all 
that  by  reasonable  Inquiry  would  have  been  ascertained."  Possession  by  a 
tenant  is  also  held  to  be  notice  of  a  collateral  agreement  held  by  the  tenant  for 
the  purchase  of  the  property.    Knight  v.  Bowyer,  23  Beav.  609,  641 ;  Taylor 
V.  Sttbhert,  2  Ves.  Jr.  437,  440;  Kerr  v.  Day,  14  Pa.  St.  112.   "Possession  is 
notice  only  of  the  legal  or  equitable  interest  in  the  land  of  the  person  in  pos- 
session.   It  vests  the  purchaser  with  notice  of  every  fact  and  circumstance 
which  he  might  have  learned  by  making  inquiry  of  the  occupant. "  Jones, 
Mortg.  §  601.     The  doctrine  of  the  cases  cited,  and,  indeed,  the  whole  current 
of  the  authorities,  seem  to  lead  to  the  conclusion  tliat  the  occupancy  of  the 
premises  in  question  by  the  appellant  constituted  constructive  notice  of  his  in- 
terest therein.    It  was  sufficient  to  put  the  respondent  upon  inquiry  that  the 
appellant  was  in  actual  possession  of  a  distinct  and  separate  portion  of  the 
property ;  and  it  was  the  duty  of  the  respondent  to  ascertain  whether  the  ap- 
pellant had  any  interest  in  it,  and,  if  so,  to  what  extent,  and  for  this  purpose 
to  have  some  communication  with  or  from  him.     Seymour  v.  ifoKinstry,  106 
N.  Y.  238,  12  N.  E.  Rep.  348,  and  14  N.  E.  Rep.  94;  Spofford  v.  Manning.  6 
Paige,  383.     The  cases  of  Broum  v.  Volketiing,  64  N.  Y.  76,  and  Pope  v. 
Allen,  90  If.  Y.  298,  are  not  in  conflict  with  this  conclusion.    In  Brown  v. 
Voikening  the  premises  were  wholly  unoccupied,  and  hence  the  case  was  clearly 
unlike  the  case  at  bar.    In  Pope  v.  Allen  there  was  no  distinct  occupancy  of 
the  farm  by  the  defendant.     Pope  and  the  defendant  occupied  the  land  to- 
gether.   Both  were  members  of  the  same  family,  and  the  occupancy  proved 
was  equivocal.     Those  cases  are  clearly  distinguishable  from  the  case  at  bar. 
In  the  case  at  bar  the  occupation  of  the  premises  by  the  appellant  was  not 
a  joint  one,  nor  was  it  equivocal.     It  is  true  he  did  not  occupy  the  whole  of 
the  premises,  but  he  had  actual  and  exclusive  possession  of  a  distinct  and  sep- 
arate portion  thereof.     His  possession  was  both  really  and  apparently  in- 
dependent and  exclusive  of  any  possession  of  that  portion  by  the  mortgagor. 
Such  possession  was  also  inconsistent  with  an  absolute  and  unqualiUed  title 
and  riglit  of  possession  in  the  mortgagor.    It  indicated  that  the  appellant  pos- 
sessed some  right  therein.    We  are  of  the  opinion  that  the  appellant's  posses- 
sion was  constructive  notice  to  subsequent  mortgagees  of  his  interest  in  the 
premises;  at  least,  of  his  interest  in  that  portion  of  the  premises  which  was 
in  his  actual  possession.    If  correct  in  the  foregoing  conclusion,  it  follows 
that  the  judgment  sliould  be  reversed.    Judgment  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Hardin,  P.  J.,  concurs. 

Merwin,  J.,  (dissenting.)    The  main  question  in  the  case  is  whether  the 
occupancy  of  Jesse  L.  Wood  was  of  such  a  character  as  to  be  constructive  no- 
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tice  of  hj3  rights  nnder  hia  mortgage.  In  Broton  v.  Volkening,  64  N.  Y.  82, 
the  doctrine  is  laid  down  that  the  possession  which  is  sufficient  to  put  a  per- 
son upon  inquiry,  and  which  will  be  equivalent  to  actual  notice  of  rights  or 
equities  In  persons  other  than  those  who  have  a  title  upon  record,  "must  be 
actual,  open,  and  visible.  It  must  not  be  equivocal,  occasional,  or  for  a  spe- 
cial or  temporary  purpose;  neither  must  it  be  consistent  with  the  title  of  the 
apparent  owner  by  the  record."  This  rule  was  approved  in  Pope  v.  Allen,  90 
N.  Y.  296.  In  that  case  the  plaintiff  claimed  title  under  a  deed  from  N.  B. 
Pope,  who  derived  title  under  a  deed  from  one  Rogers  which  was  on  record 
when  plaintiff  bought.  The  defendant  claimed  that  he  was  the  equitable 
owner;  that  N.  B.  Pope,  in  making  the  purchase  from  Rogers,  was  his 
agent,  and  wrongfully  took  title  in  his  own  name,  and  without  the  defend- 
ant's knowledge  or  consent,  and  that  defemlant  paid  the  purchase  money; 
that  defendant  erected  a  dwelling-house  on  the  premises  at  his  own  expense, 
and  occupied  it,  and  was  in  possession,  at  the  time  of  plaintiff's  purchase. 
It  appeared  that,  prior  to  the  purchase  from  Rogers,  K.  B.  Pope  lived  with 
the  defendant  as  a  member  of  his  family,  and  that  after  the  purchase  they 
moved  onto  the  premises,  and  Pope  lived  with  the  defendant  as  before.  The 
court  said  defendant's  possession  was  equivocal,  and  consistent  with  the  rec- 
ord  title  in  Pope,  since  Pope  was  also  in  possession,  and  there  was  nothing  to 
indicate  that  defendant's  possession  was  not  subordinate  to  his,  or  suggest 
hostility  to  the  record  title.  Upon  this  subject  it  is  said  in  2  Pom.  £q.  Jur.  § 
620:  "No  mere  occupation  of  the  premises  in  common,  or  in  connection  with 
a  third  person,  and  no  mere  exercise  of  acts  of  ownership,  equivocal  in  their 
nature,  over  the  land,  will  then  suffice."  In  the  present  case,  it  appears  that 
the  house  was  quite  a  large  one ;  that  it  was  arranged  and  built  for  occupation 
by  two  families,  living  entirely  separate.  There  was  no  garden.  The  yard 
was  occupied  in  common,  as  were  also  certain  other  privileges  in  connection 
with  the  house.  The  outside  appearance  of  the  house  is  not  shown.  It  was 
bailt  by  the  son ;  he  first  moving  in,  and  afterwards  the  father.  The  son  was 
in  business ;  the  father,  apparently,  not.  In  the  house  the  families  lived  sepa- 
rate. This  continued  from  1871  to  1885;  the  record  all  the  time  showing  the 
son  to  be  the  owner,  and  no  claim  there  by  the  father.  With  considerable 
force  may  it  be  said  that  such  an  occupancy  by  the  father  was  equivocal,  and 
not  inconsistent  with  the  record  title  of  the  son.  There  was  a  common  use, 
to  a  certain  extent;  and  the  fact  that  the  families  lived  in  the  house  separate 
would  not  materially  change  the  situation.  It  would  be  a  case  where,  appar- 
ently, the  father  was  living  with  the  son,  in  the  son's  house.  The  principle 
adopted  and  applied  in  the  Pope  Case  substantially  applies  here.  Within 
that,  it  must,  I  think,  be  held  that  the  possession  of  Jesse  L.  Wood  was  not* 
such  as  to  amount  to  constructive  notice.  No  actual  notice  is  shown.  The 
plaintiff  is  in  the  position  of  a  purchaser  for  a  valuable  consideration,  within 
the  recording  act.  At  the  time  he  took  the  mortgage,  he  surrendered  obliga- 
tions upon  which  not  only  the  mortgagor,  but  others,  were  liable;  and  he  al- 
so gave  time.  Cary  v.  White,  52  N.  Y.  138.  There  was  a  new  and  substi- 
tated  contract. 

It  is  argued  by  the  defendant  that  the  provision  in  the  mortgage  giving  the 
mortgagees  the  permission  or  right  to  occupy  certain  rooms,  with  certain 
privileges,  was  in  fact  a  lease  for  life,  and  that  the  provisions  of  the  recording 
act  do  not  apply  to  it,  and  that  therefore  it  is  good,  as  against  plaintiff,  witl^ 
oot  recording.  The  provisions  of  the  recording  act  do  not  "extend  to  leases 
for  life  or  lives,  or  for  years,"  in  the  counties  of  Delaware  and  certain  others. 
Section 42,  c.  3,  pt.  2,  Rev.  St.;  4  Rev.  St.  (8th  Ed.)  2476.  This  provision 
is  taken  from  chapter  263  of  the  Laws  of  1823.  The  mortgage  in  question  is 
not  a  lease,  within  the  meaning  of  that  act.  The  father  advanced  certain 
moneys  upon  the  agreement  by  the  son  to  secure  them  by  said  mortgage. 
When  the  mortgage  came  to  be  given,  the  payment  of  the  interest  was  pro- 
v.9N.Y.s.no.8 — 6 
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Tided  for  in  a  certain  way.  The  father  did  not  become  the  tenant  of  the  son. 
No  rent  was  reserved.  The  son  agreed  that  the  interest  should  be  paid  in 
that  way,  and  for  any  default  in  that  agreement  the  father  was  given  a  rem- 
edy by  foreclosure.  Such  is  not  a  chacacteiistic  of  a  lease.  It  follows  that 
the  judgment  should  be  affirmed. 


Vilas  e.  Butleb  et  al. 
{Supreme  Court,  Oeneral  Term,  Third  Department.    February  21, 1890.) 

JrDOMENT — VAOjITION — UNADTHOBIZBD  APPEJUtAKOB  07  ATTORNBT. 

A  motion  to  vacate  a  judgment,  on  the  ground  that  the  appearance  of  the  attorney 
was  unauthorized,  is  properly  denied,  after  the  death  of  the  attorney,  and  of  the  de- 
fendant who  retained  him,  where  it  appears  that  the  moving  party  has  been  guilty 
of  laches,  and  refuses  to  submit  himself  generally  to  the  jurisdiction  of  the  court, 
80  that  it  is  impossible  to  cross-examine  him  as  a  witness  on  the  question  of  knowl- 
edge, and  of  authority  from  him  to  his  attorney. 

Appeal  from  special  term,  St.  Lawrence  county. 

Action  by  Harriet  H.  Vilas,  as  administratrix  of  Samuel  F.  Vilas,  deceased, 
against  Peter  Butler  and  others.  Motion  to  vacate  judgment  was  denied,  and 
defendants  appeal. 

Argued  before  Learned,  P.  J.,  and  Lamdon  and  Mathah,  JJ. 

Esek  Cotoen  and  Peter  B.  Olney,  for  appellants.  Edwin  Young,  for  re- 
spondent. 

Learned,  P.  J.  These  are  appeals  from  orders  denying  motions  to  vacate 
and  set  aside  a  judgment  and  an  appearance  in  the  action.  One  motion  was 
made  by  George  B.  Chase,  u  defendant,  to  set  aside  the  judgment.  Another 
by  the  sole  executrix,  devisee,  and  legatee  of  John  N.  Whiting,  deceased,  the 
attorney  who  appeared  for  Chase,  to  permit  the  appearance  to  be  withdrawn 
and  set  aside,  and  to  vacate  the  judgment-  The  two  motions  were  heard  to- 
gether, and  substantially  present  the  same  questions.  The  facts  are,  briefly, 
as  follows:  About  April  10,  1854,  Samuel  F.  Vilas,  plaintiff's  intestate,  ac- 
quired a  title  by  judgment  and  execution  sales  to  certain  personal  property  of 
the  Plattsburgh  h  Montreal  Railroad  Company.  Prior  thereto  the  company 
liad  executed  a  mortgage  on  which  a  foreclosure  was  commenced,  and  a  re- 
ceiver was  appointed  February  21,  1857.  There  was  a  legal  question  whether 
tlie  title  of  Vilas  was  good;  it  being  claimed  that  the  mortgage  was  a  lien,  al- 
though not  filed  as  a  chattel  mortgage.  The  receiver  bought  this  property  of 
Vilas  for  $18,000,  under  an  agreement,  in  substance,  that  if  the  title  of  Vilas 
was  good  the  said  $18,000  and  interest  should  be  a  first  lien  on  the  premises 
to  be  sold  in  the  foreclosure.  If  not  good,  he  should  receive  nothing.  It  was 
linally  decided  by  the  commissioners  of  appeals,  June  20,  1873,  that  the  title 
of  Vilas  was  good.  Hoyle  v.  Railroad  Co.,  54  K.  Y.  314.  Meantime,  on 
September  13,  1867,  Hoyle  and  others,  who  had  become  owners  of  a  large 
amount  of  first  mortgage  bonds  of  this  railroad  company,  entered  into  an 
agreement  with  John  B.  Page,  Peter  Butler,  George  B.  Chase,  and  others  to 
sell  them  said  bonds,  to  organize  a  new  corporation,  and  that  the  new  corpo- 
ration should  acquire  all  the  property  of  the  company,  subject  to  the  Vilas 
claim.  The  agreement  also  contained  a  clause:  "The  purchasers  are  to  as- 
sume the  prosecution  [query,  defense]  of  that  [the  Vilsis]  suit,  and  to  abide 
its  result  and  judgment,  and,  if  there  shall  be  any  recovery  in  said  Vilas'  fa- 
vor, the  purchasers  agree  to  indemnify  said  parties  of  the  first  part  and  said 
riiitt,  as  receiver,  against  the  same. "  The  railroad  was  finally  sold,  and  a 
new  corporation  organized, — the  Montreal  &  Plattsburgh  Railroad  Company. 
The  property  of  that  company  was  subsequently  sold  to  the  New  York  &  Can- 
ada Railroad  Company.    That  company,  with  others,  was  consolidated  under 
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the  same  name,  and  finally  the  consolidated  railroad  was  leased  by  the  Del- 
aware &  Hudson  Can<tl  Company,  so  that  the  Delaware  &  Hudson  Canal 
Company,  as  lessee,  came  into  possession  of  the  property  bought  by  Vilas  un- 
der execution,  and  of  the  railroad  track,  etc.,  of  the  Plattshurgb  &  Montreal 
Railroad  Gomiiaiiy,  on  which  the  $18,000  and  interest  were  a  lien.     In  June, 
1875,  Vilas  commenced  an  action  to  recover  his  $18,000  and  interest.     He 
made  these  railroads  and  the  Delaware  &  Hudson  Canal  Company  parties,  and 
also  made  said  Page,  Butler,  and  Chase  parties.    He  claimed  that  it  be  ad- 
judged that  said  sum  is  a  lien  on  the  railroad  property,  and  that  the  same  be 
sold.     He  also  claimed  a  personal  judgment  for  the  amount  against  Page, 
Butler,  and  Chase.     In  that  action  a  separate  answer  was  put  in  for  Page, 
Butler,  and  Chase  by  John  N.  Whiting,  as  attorney.    The  cause  was  tried,  and 
on  the  16th  of  April,  1878,  a  judgment  was  rendered  personally  against  Page, 
Butler,  and  Chase  for  the  amount  claimed,  which  was  also  adjudged  to  be  a 
lien  on  the  property;  but  the  property  was  not  to  be  sold  until  execution  re- 
turned unsatisOed  against  them.    On  the  30th  of  June,  1880,  an  appeal  was 
talien  to  the  general  term  for  this  judgment  by  John  N.  Whiting,  as  attorney 
for  Page,  Butler,  and  Chase.    On  the  17th  of  February,  1881,  Vilas  began  an 
action  on  this  judgment  in  Massachusettsagainst  Chase.    In  June,  1881,  Chase 
answered  in  that  action,  denying  that  the  supreme  court  of  New  York  had 
ever  acquired  jurisdiction  of  the  person  or  property  of  said  Chase,  and  also  al- 
leging that  the  judgment  was  not  final,  because  an  appeal  had  been  taken 
to  the  general  term,  and  other  matters.     In  that  action  in  Massachusetts 
the  plaintiff  was  nonsuited  by  his  own  consent.  May  21,  1883.     This  was 
not  a  nonsuit  on  a  trial,  but  was  practically  a  voluntary  discontinuance.    On 
the  11th  of  March,  1881,  an  attorney  for  Mr.  Chase  notified  Mr.  Whiting  in 
^ew  York  t)hat  Mr.  Chase  had  never  been  served  with  process,  and  had 
never  authorized  an  appearance  in  the  Kew  York  action,  and  that,  if  he 
should  go  on  with  the  appeal  which  he  had  taken  on  behalf  of  Mr.  Chase, 
he  would  do  80  without  authority  from  Mr.  Chase.     The  appeal  to  the  gen- 
eral term  was  argued  May  16,  18S3,  and  was  decided  June  2,  1888,  affirm- 
ing the  judgment.     Thereupon  Mr.  Whiting,  in  behalf  of  Page  and  Butler, 
but  not  in  behalf  of  Chase,  appealed  to  the  court  of  appeals,  September  21, 
1883,  where  the  judgment  wasreveraed  as  to  the  recovery  against  Page  and 
Butler  personally,  and  otherwise  affirmed  October  4,  1887,  (106  N.  Y.  439, 
13  K.  £.  Bep.  743.)    In  November,  1887.  Chase  applied  to  the  court  of  ap- 
peals to  amend   the  remittitur  so  as  reverse  the  personal  judgment  as  to 
him  also.     This  was  denied  without  prejudice  to  any  application  to  the  su- 
preme court.     Thereupon  these  motions  were  made;  that  on  behalf  of  Mrs. 
V^hiting,  executrix,  etc.,  for  the  purpose  of  relieving  the  estate  of  Mr.  Whit- 
ing from  any  possible  liability  for  appearing  without  authority.     On  the 
6th  of  October,  1887,  the  Delaware  &  Hudson  Canal  Company  paid  the  whole 
amount  of  these  judgments  to  the  plalntifC,  and  took  an  assignment  thereof; 
and  it  avers  that  It  did  this  on  the  assumption  that  it  could  recover  back 
the  amount  for  said  Chase.     The  company  also  states  that  when  in  March, 
1873,  it  bought  for  $1,000,000  the  property  of  the  Montreal  &  Pittsburgh 
Bailroad  Company  and  other  companies  of  Page,  a  trust  fund  sufficient  to 
meet  ttiis  Vilas  judgment  was,  as  the  company  is  informed,  set  aside  from 
said  money  so  paid.     Page  died  October  24,  1885,  insolvent.     Whiting  died 
April,  1885.     Vilas  died  after  the  appeal  to  the  court  of  appeals.    Chase  has 
always  been  a  non-resident  of  this  state,  residing  until  recently  in  Boston, 
Mass.,  now  in  Marlborough,  N.  H. 

The  first  ground  which  the  counsel  urge  on  this  appeal  is  that  the  judgment 
u  joint,  and  thut  the  reversal  by  the  court  of  appeals  as  to  Page  and  Butler  en- 
titles him  to  have  the  judgment  against  him  canceled.  No  such  reason  is 
given  in  the  notice  of  motion.  That  is  put  on  the  ground  that  the  judgments 
are  null  and  void,  because  he  was  not  served  with  process,  and  did  not  au- 
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thorize  an  appearance.  The  court  of  appeals  refused  to  reverse  the  judg- 
ment as  to  Chase,  and  to  amend  the  remittitur  accordingly.  Chase  appears 
now  only  specially  for  the  purpose  of  making  this  motion,  and  puts  himself 
on  the  ground  that  there  never  was  a  valid  judgment  against  him. 

We  have  examined  the  cases  cited  by  the  counsel  for  Mr.  Chase  on  this 
point.  We  think  that  many  of  them  might  have  been  urged  (and  perhaps 
were)  upon  the  court  of  appeals  to  Induce  them  to  reverse  the  personal  judg- 
ment against  all  of  the  defendants.  But  as  they  refused  to  do  this,  when  the 
matter  was  called  specially  to  their  attention,  they  must  have  held  that  they 
could  reverse  as  to  Page  and  Butler,  and  leave  the  judgment  against  Chase 
unaffected.  They  may  have  thought  the  liability  to  be  several  as  well  as 
joint.  The  application  to  this  court  which  was  permitted  by  their  order  re- 
ferred, we  suppose,  to  the  second  ground  argued  of  the  present  motion.  Chase 
does  not  now  appear  generally  in  the  action.  A  decision  on  the  question  as 
to  the  effect  of  the  reversal  upon  the  judgment  against  him  would  not  be 
binding,  as  he  is  not  in  court,  except  to  object  that  there  Is  no  judgment. 

That  second  ground  is  that  Chase  was  not  served,  and  did  not  authorize 
the  appearance  by  Whiting.  Chase  was  a  party  to  the  contract  of  September 
13,  1867.  He  knew,  therefore,  of  the  Vilas  controversy,  and  was  to  assume 
the  conduct  of  it,  and  was  to  Indemnify  the  vendors  against  the  claim.  Page, 
his  associate  in  the  transaction,  was  evidently  the  active  man  in  the  n^otia- 
tions.  In  June,  1873,  the  Yilas  claim  was  finally  determined  to  be  good. 
We  must  think  that  Chase's  statement  that  till  February,  1881,  be  did  not 
know  of  any  claim  which  Yilas  had  against  him,  needs  qualincation;  as  be 
could  not  have  been  ignorant  of  a  claim  against  which  he  had  agreed  to  in- 
demnify. At  any  rate,  he  then  was  informed  of  the  claim,  and  that  it  was  in 
judgment  in  this  state.  He  was  further  informed  in  March  of  that  year  that 
Mr.  Whiting  (who  was  an  attorney  of  high  standing)  had  appeared  in  the  ac- 
tion for  him  and  other  defendants,  and  had  Utiguted  the  action  for  them. 
He  was  then  further  informed  that  Whiting  had  taken  an  appeal  to  the  gen- 
eral term  for  him  and  other  defendants.  And  in  the  Massachusetts  action 
he  set  up  the  pendency  of  an  appeal  by  the  Delaware  &  Hudson  Canal  Com- 
pany as  a  ground  why  the  judgment  was  not  final.  What,  then,  did  be  say 
to  Whiting?  "If  you  go  on  with  that  appeal,  you  do  It  without  authority 
from  Mr.  Chase."  He  did  not  even  forbid  any  further  proceeding  with  the 
appeal.  He  made  no  attempt  to  have  the  unauthorized  appearance  set  aside, 
or  to  prevent  Whiting  from  acting  for  him.  At  that  time  Whiting  and  Page 
were  living,  and  the  truth  could  be  found  out  on  investigation  whether  Page 
had  not  suflacient  authority  to  retain  an  attorney  for  both.  Cbase  remained 
quiet,  and  allowed  the  appeal  to  be  argued  and  decided  two  years  afterwards. 
He  does  not  say  in  his  affidavit  that  he  was  ignorant  of  this  argument  and 
affirmance,  or  that  he  was  ignorant  of  the  further  proceedings  by  which  the 
cause  went  to  a  final  decision.  But  it  is  not  until  after  the  success  of  his  co- 
defendants  in  that  court  that  he  attempts  to  relieve  himself  from  the  judg- 
ment of  which  he  knew  seven  years  before.  And  it  is  not  till  the  death  of 
Page  and  of  Whiting  has  closed  the  mouths  of  those  who  might  perhaps  show 
authority  for  the  appearance  that  he  comes  into  court  to  deny  authority.  It 
is  true  that  the  assumption  of  agency  does  not  of  itself  prove  agency.  But  if 
Page  had  brought  the  summons  and  complaint  to  any  lawyer,  even  the  most 
careful,  with  the  request  to  defend  for  the  three  personally  charged,  the  law- 
yer would  never  have  hesitated  to  believe  that  he  was  authorized  by  all. 
True,  this  readiness  to  trust  a  respectable  client  does  not  bind  Chase.  But 
when  an  appearance  has  thus  been  put  in,  and  a  case  has  been  litigated  by 
a  most  reputable  attorney  and  counsel,  it  does  require  on  the  part  of  one  who 
disavows  the  authority  the  utmost  promptitude  in  action.  It  is  utterly  un- 
reasonable that  Chase  should  not  at  once  have  taken  the  very  proceeding  in 
which  he  is  now  engaged. 
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It  is  said  b7  Chase's  counsel  that  Yilas  was  notified  by  Chase's  answer  In 
Massachusetts  that  Whiting  was  not  authorized.  The  answer  does  not  ex- 
pressly say  that;  only  that  this  court  had  not  acquired  jurisdiction  of  the 
person  or  property  of  defendant  Chase.  It  might  have  meant  that  a  volun- 
tary appearance  of  a  non-resident  would  not  confer  jurisdiction;  and,  indeedt 
the  principal  part  of  the  answer  denies  that  the  judgment  is  final.  But  even 
if  Vilas  were  then  notified  that  Chase  claimed  that  Wliiling  had  not  been  re- 
tained by  him,  wliat  could  Vilas  do?  Here  he  had  a  judgment.  It  was  too 
late  to  serve  on  Chase,  if  Whiting  had  not  been  authorized  to  appear  for 
him.  The  defendants  had  appealed,  and,  when  unsuccessful  in  their  first 
appeal,  they  appealed  again.  Vilas  was  all  the  time  doing  what  be  could  to 
coUect  his  claim.  If  Wlilting's  appearance  for  Chase  was  unauthorized,  Vilas 
had  no  remedy.  Furthermore,  we  may  well  believe  that  Vllas  still  thought 
that  Whiting  had  been  duly  authorized  to  appear,  notwithstanding  Chase's 
late  disclaimer.  And  very  naturally,  because  Chase,  during  all  this  time, 
took  no  steps  to  end  this  alleged  unauthorized  appearance.  Even  if  it  were 
a  mere  case  of  agency,  Chase  should  have  stopped  the  action  of  his  agent. 
This  he  could  readily  have  done  by  sucli  a  motion  as  he  now  makes.  We  do 
not  assert  that,  if  Chase  did  not  authorize  Whiting  to  appear,  and  if  he  was 
not  served,  and  has  not  recognized  tlie  appearance  by  delay  or  otherwise,  the 
judgment  is  valid  against  him.  But  in  view  of  the  laches  of  Chase,  and  of 
the  death  of  Page  and  Whiting,  Ciiase  should  not  have  this  remedy  by  spe- 
cial motion,  but  should  be  left  to  his  action,  in  which  he  can  be  cross-exam- 
ined, should  he  testify. 

Another  point  made  is  that  the  judgment  of  the  court  of  appeals  held  that 
the  mortgaged  property  was  the  primary  fund;  and  that,  inasmuch  as  this 
property  is  in  the  hands  of  the  Delaware  &  HudsonCanal  Company,  and  they 
have  paid  Vilas,  the  debt  is  discharged,  and  this  judgment  should  be  can- 
celed. But  here  arises  again  the  objection  which  has  been  already  mentioned. 
Chase  appears  for  the  purpose  of  this  motion,  and  for  no  other  purpose.  He 
does  not  come  into  this  court  as  a  litigant,  submitting  himself  to  its  juris- 
diction, and  therefore  bound  by  its  decision.  He  comes  and  says:  "You  have 
no  legal  judgment  against  me,  for  I  never  was  sued,  and  I  never  appeared. 
Therefore  I  ask  you  to  set  aside  and  vacate  this  nullity.  But,  besides  this, 
the  judgment  is  equitably  paid,  and  should  be  discharged."  Now,  if  Chase 
wishes  to  obtain  equitable  relief  against  this  judgment,  he  must  come  fully 
into  court,  not  stand  outside  of  the  door,  and  put  in  one  hand  through  a  nar- 
row opening.  He  must  appear,  so  that  he  will  be  bound  by  our  decision, 
and  so  that  he  will  not  be  able,  seven  years  after,  to  say  that  his  counsel 
were  only  authorized  to  assert  that  he  had  never  been  sued,  and  that  he  was 
ncrti  bound  by  tlie  judgment.  He  has  limited  their  authority  by  the  language 
of  the  notice  of  motion;  and,  in  view  of  the  past  history  of  this  case,  we  can- 
not venture  to  go  beyond  their  express  authority. 

If  the  view  urged  by  them  in  regard  to  the  effect  of  the  payment  to  the 
plaintiff  by  the  Delaware  &  Hudson  Canal  Company  be  sound,  Chase  should 
bring  an  action  to  declare  that  the  judgment  ia  thus  satisfied.  We  have  not 
thought  it  necessary  or  desirable  to  discuss  the  legal  rights  of  the  defendant, 
if  in  fact  he  did  not  expressly  or  impliedly  authorize  Whiting  to  appear  for 
him.  We  think  that  hia  laches,  combined  with  the  deaths  of  Page  and  Whit- 
ing during  his  unreasonable  delay,  and  the  impossibility  of  subjecting  him  to 
a  cross-examiuHtion,  justified  the  special  term  in  refusing  the  relief  on  this 
motion.  As  to  the  motion  by  the  executrix  of  Mr.  Whiting,  the  affidavits 
show  no  ground  for  setting  aside  the  appearance,  inasmuch  as  they  do  not 
aver  that  it  was  unauthorized,  even  to  the  belief  of  deponent.  We  suppose 
that  that  motion  was  rather  in  aid  of  Mr.  Chase's  motion,  by  way  of  appeal 
to  the  sympathy  of  the  court  on  account  of  the  very  contingent  possibility  of 
a  claim  against  Mr.  Whiting's  estate, — a  danger  which  seems  to  us  rather  re- 
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mote.  The  orders  are  affirmed,  each  with  $10  costs  and  printing  disbursements ; 
but  this  is  without  prejudice  to  any  action  which  Chase  may  be  advised  to 
bring  to  satisfy  or  set  aside  tliis  judgment.    All  concur. 


ALBERT  V.  Sweet  et  oZ. 

(Supreme  Court,  Oeneral  Term,  Third  Department.    February  24, 1S90.) 

New  TkiaI/ — Newlt-Discotibbd  Evidbncs — Attkk  AmRXANCB  os  Appbal. 

If  the  supreme  court  bas  power  to  grant  a  new  trial  for  newly-discovered  evi- 
dence, after  the  affirmance  of  the  judgment  by  the  court  of  appeals,  it  should  be  ex- 
ercised only  in  a  very  strong  case,  and  not  where  the  new  evidenoe  is  either  cama- 
lative,  or  must  hare  been  Icnown  to  exist  at  the  time  of  the  triaL 

Appeal  from  special  term,  Rensselaer  county. 

Action  by  Elmer  J.  Albert  against  Elnathan  Sweet  and  James  R.  Young'. 
Defendants  appeal  from  an  order  denying  their  motion  for  a  new  trial.  For 
former  report,  see  22  N.  E.  Rep.  762. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Matram,  JJ. 

Campbell  <6  Paige,  (E.  Winslow  Paige,  of  counsel.)  for  appellants.  Par- 
ker &  Countryman,  (Amasa  J.  Parker,  8r,,  of  counsel,)  for  respondent. 

Learned,  P.  J.  It  is  not  necessary  to  decide  that  there  could  never  be  a  case 
in  which,  after  the  affirmance  of  the  judgment  by  the  court  of  appeals,  this 
court  could  grant  a  new  trial  for  newly-discovered  evidence.  If  the  power 
exists,  it  should  be  exercised  only  in  a  very  strong  case.  Such  is  not  the 
present  case.  The  defendant  may  have  been  surprised  by  the  decision  in  the 
appellate  courts  of  the  question  of  law  as  to  the  competency  of  certain  evi- 
dence, but  that  would  not  justify  us  in  ordering  a  new  trial.  The  matter 
on  which  that  evidence  was  thought  to  bear  was  the  plaintiffs  contributory  neg- 
ligence. On  tliat  matter  the  proposed  new  evidence  was  cumulative.  Again, 
evidence  of  the  meaning  which  the  telegraphic  order  would  have  in  the  minds 
of  railroad  nfflcials  of  other  roads,  if  admissible,  was  such  as  the  defendant  must 
have  known  to  exist  at  the  time  of  the  trial.  That  is,  he  must  have  known 
that  he  could  then  procure  railroad  officials  who  would  testify  to  the  meaning 
which,  on  their  respective  roads,  tliat  order  would  have.  Further,  the  affi- 
davits of  the  plaintiff  in  opposition  to  the  motion  show  what  the  meaning  of 
that  order  was  on  the  railroad  in  question,  and  thus  show  that  the  proposed 
evidence  could  probably  have  little  effect;  and  it  is  quite  reasonable  to  under- 
stand that  a  through  freight  train,  except  for  the  purpose  of  keeping  on  its 
schedule  time,  would  have  no  reason  to  stop  at  a  station  where  there  was  no 
car  to  leave,  and  no  freight  to  receive.  So  that  when  such  a  train  had,  by 
special  order,  been  directed  to  run  in  advance  of  time,  it  would  be  unreason- 
ble  that  it  should  stop  at  such  a  station.  Again,  even  if  this  train  came  up  to 
the  station  at  a  fast  rate  of  speed,  it  might,  after  passing,  have  backed  up, 
and  stopped  at  the  station.  The  time-table  did  not  regulate  the  speed  of 
approach.  At  the  most,  it  only  required  the  train  to  stop,  and  this  stop  was 
not  necessarily  before  it  had  passed  the  station.  The  only  object  of  the  stop 
was  to  receive  or  deliver  freight;  and  the  train  might  have  stopped  after  it 
had  passed  the  crossing,  and  then  have  returned.  Again,  this  time-table  was 
only  for  the  regulation  of  the  duties  of  those  running  the  trains  in  respect  to 
the  company  which  employed  them.  The  defendants  had  negligently  pushed 
a  car  upon  the  crossing.  They  were  not  using  the  crossing  in  any  proper 
way,  and  they  were  guilty  of  negligence.  Notwithstanding  the  accidental 
remark,  in  the  opinion  of  the  learned  decision,  that  the  failure  to  stop  was 
material  on  the  question  of  plaintiff's  negligence,  we  have  great  doubt  whether, 
as  to  one  who  is  improperly  on  the  tracic,  it  is  negligence  in  the  engineer  to 
run  ahead  of  time,  or  not  to  make  a  stop  required  by  his  time-table,  where 
such  requirement  to  stop  has  reference  only  to  the  ordinary  business  of  the 
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rood.  But  that  question  it  is  not  necessary  to  dedde.  The  reasons  are  abun- 
dant for  affirming  the  order  of  the  special  term.  Order  afilrmed,  with  costs 
and  disbursements.    All  concur. 


Potter  v.  Gates. 

(Supreme  Court,  Oeneral  Term,  Third  Department.    February  84, 1890.) 

1.  Fatxekt— PLSAsme  am>  Pboov— Oenbbal  Dbxial. 

A  complaint  was  in  two  connta.    One  averred  an  indebtedness,  and  a  payment 
thereon.    The  other,  damages  by  reason  of  facts  therein  stated.    Held,  that  a  mere 
denial  of  the  complaint  did  not  permit  proof  of  payment 
8.  Set-Otf  aub  CotrnTBa-Ciam— Failurb  to  Flbad — Bubsbqubnt  Actios. 

An  omission  to  set  up  a  counter-claim  arising  on  an  Independent  cause  of  action 
does  not  preclude  a  subsequent  suit  thereon. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Amos  Potter  against  Abram  F .  Gates.  The  complaint  contained 
two  claims.  The  first  was  for  goods  sold  and  delivered.  The  second,  on  a 
special  contract  by  which  defendant  was  to  draw  logs  to  plaintiff's  mill,  enough 
to  make  100,000  feet  of  lumber,  and  to  pay  plaintiff  92  for  sawing  each  1,000 
feet.  And  plaintiff  alleged  that  defendant  drew  only  enough  to  make  about 
40,000  feet,  and  had  not  paid  for  tlie  sawing  of  these.  The  referee  found, 
specifically,  several  matters  of  dealing  between  the  parties.  He  found,  sub- 
stantially, that  plaintiff  liad  sawed  for  defendant  40,727  feet,  and  "stuck  up" 
thereof  21,797  feet,  for  which  defendant  owed  him  $112.61.  He  also  found 
the  plaintiff  had  done  sawing  for  defendant  amounting  to  $73.12,  on  which 
had  been  paid  910.  He  also  found  a  sale  of  lumber  to  plaintiff  amounting 
to  $50.10,  which  plaintiff  was  entitled  to  offset  against  the  preceding  claims. 
He  reported  in  plaintiff's  favor  $125.63.    Defendant  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Mayhah,  J  J. 

l^.  H.  Andrews,  for  appellant.     Conger  &  OrvU,  for  respondent. 

Learned,  F.  J.  The  first  point  made  by  defendant  is  that  the  referee 
erred  in  excluding  a  question  tending  to  show  payment.  The  ground  of  the 
objection  was  that  the  answer  did  not  contain  any  allegation  of  payment. 
There  is  no  doubt  as  to  the  rule  that  payment  must  be  pleaded,  and  evidence 
of  payment  cannot  be  given  under  a  general  denial.  The  case  otQuinv. 
Uoyd,  41  K.  Y.  349,  is  an  exception,  because  the  complaint  was  so  drawn  as 
to  allege,  not  any  definite  amount  for  which  defendant  had  become  liable  to 
plaintiff,  but  merely  that  a  certain  balance  remained  due  after  payments;  and 
the  court  held  that  this  opened  the  matter  to  proof  of  payments.  That  is  not 
the  present  case.  Each  count  avers  facts  showing  that  defendant  had  become 
indebted  thereby  in  a  certain  amount  to  the  plaintiff.  The  first  avers  an  in- 
debtedness of  $300,  and  a  payment  of  $10.  The  second  avers  damages  by 
reason  of  the  facts  to  $200.  A  mere  denial  of  this  complaint  does  not  permit 
proof  of  payment. 

The  next  point  is  that  a  certain  judgment  previously  recovered  by  Gates 
against  Potter  should  have  been  held  to  be  a  bar  to  this  action.  Gates  sued 
Potter  in  February,  1887,  In  justice's  court.  The  amount  of  the  respective 
accounts  was  found  to  exceed  $400,  and  the  action  was  dismissed.  Then,  in 
February,  1887,  Gates  sued  Potter  in  the  supreme  court,  on  two  causes  of 
action, — one  on  contract,  for  wood  sold;  theotber,  principally  for  money  paid, 
demanding  $306.48.  Pottermadeanoffertopermitjudgment  for$125,  which 
Gates  accepted,  and  judgment  was  entered  accordingly.  The  defendant's 
claim  now  is  that  the  difference  between  his  claim  in  that  action,  and  the 
amount  offered  and  accepted  therein,  really  represented  the  plaintiff's  present 
claim,  and  therefore  that  plaintiff  is  barred.    But  the  plaintiff  was  not  bound 
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to  set  up  any  connter-daim  In  that  action  which  arose  on  an  independent 
cause  of  action.  His  neglect  to  do  so  does  not  deprive  him  of  bis  rigbt  of 
action  thereon.  Broton  v.  Gallaudet,  80  N.  Y.  413.  Therefore,  that  for- 
mer action  was  not  a  bar.  Kor  can  we  assume  that  the  oCTer  and  acceptance 
implied  that  the  plaintiff's  present  claim  was  taken  into  account.  The  offer 
respected  simply  the  complaint,  and  the  cause  of  action  therein  set  forth.  !Xo 
answer  had  been  put  in.  If  there  had  been  an  answer,  probably,  the  offer 
and  acceptance  would  have  been  a  settlement  of  all  matters  contained  boLb  in 
the  complaint  and  in  the  answer.  Nor  did  tlie  pleadings  in  the  justice's  court 
determine  the  question.  Potter  chose  to  offer  a  certain  sum  in  payment  of 
the  claim  of  Gates,  and  Gates  accepted  it.  The  acceptance  settled  tbat  claim; 
nothing  more.  It  is  true  that  a  neglect  to  set  up  a  defense  to  a  cause  of  action 
concludes  the  defendant.  But  tbat  is  not  true  of  a  counter-claim  arising  on 
a  distinct  cause  of  action.    To  set  that  up  is  a  privilege,  not  a  duty. 

The  defendant  urges  that  the  referee  erred  in  his  findings  of  fact.  Our 
right  to  review  such  errors  is  one  to  be  rarely  exercised.  To  a  great  extent, 
the  referee  is  like  a  jury.  It  is  not  best  tbat  an  appellate  court  should  attempt 
to  review  findings  of  fact.  As  we  have  repeatedly  said,  the  tribunal  which 
sees  and  hears  the  witnesses  generally  reaches  better  conclusions  than  one  in 
the  power  of  an  appellate  court.  There  is  conflicting  evidence  in  this  case. 
Both  parties  were  witnesses.  They  had  had  a  good  deal  of  business  with  each 
other,  not  very  large  in  amount,  and  perhaps  not  very  carefully  conducted. 
The  defendant,  for  instance,  claims  that  plaintiff  made  a  contract  with  one 
Davis,  who  was  to  build  a  baru  for  defendant,  and  tbat  defendant's  only  agree- 
ment was  to  pay  if  Bavis  did  not.  But  tbat  was  disputed  by  the  plaintiff  and 
his  witnesses,  who  claim  that  the  contract  was  such  that  the  defendant  waa 
the  original  debtor;  and  the  referee  found  for  the  plaintiff.  So  there  is  a  dis- 
pute of  fact  as  to  the  amount  of  lumber  actually  sawed  under  this  agreement, 
and  evidence  is  given  as  to  the  amount  used  in  the  barn.  But  the  referee 
finds  that  Davis  sold  to  defendant  the  residue  of  the  logs  and  lumber  there- 
from. Altogether,  we  think  this  is  a  case  in  which  the  referee's  findings  of 
fact  should  not  be  disturbed. 

We  see  no  errors  in  the  exclusion  of  evidence.    Judgment  affirmed,  with 
costs. 


Gbates  v.  Gilohbist. 
(Supreme  Cofurt,  General  Term,  TMrd  Department.    Veibrtury  M,  1990.) 

LiBXL  AKD  SLAIIDEK — EVIDEKOZ — REPUTATION. 

Where  the  answer  in  an  action  for  slander  puta  In  Issue  plaintiff's  good  oharaeter, 
and  there  Is  evidence  that  her  character  was  in  fact  baa,  it  is  competent  for  wit- 
nesBes  who  know  her  to  state  that  they  know  her  character  to  be  good,  or  that  tiiey 
have  no  personal  knowledge  to  the  contrary. 

Appeal  from  circuit  court,  Washington  county. 

An  action  for  slander  by  Alice  Graves  against  Archibald  W.  Gilchrist 
The  words  laid  in  the  complaint  were:  "Alice  Graves  has  kept  a  whore-house 
in  Rutland  during  the  past  winter."  The  answer  was:  (1)  A  general  denial; 
(2)  by  way  of  mitigation,  that  defendant  beard  others  charge  the  plaintiff,  in 
substance,  with  the  same  offense;  and  (3)  that  plaintiff  was  a  woman  of  l)ad 
repute.  There  was  a  verdict  for  plaintifll  for  $800.  From  tlie  judgment  en- 
tered thereon  defendant  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  If  ayham,  JJ. 

L.  Fraser,  for  appellant.  Robertson,  Foster  <£■  Whitman,  {J.M.  Whitnum, 
of  counsel,)  for  respondent 

Learned,  P.  J.  This  is  an  action  for  slander,  in  which  the  plaintiff  re- 
covered, and  the  defendant  appeals.    The  defendant  claims  tliat  the  damages 
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were  excessive.  A  motion  for  a  new  trial  on  that  ground  was  made  at  the 
close  of  the  trial.  There  is  no  order  denying  it,  and  even  the  case  does  not 
show  that  it  was  denied.  Even  If  we  could  review  that  matter,  we  should 
not  say  that  the  damages  were  so  great  as  to  justify  us  in  setting  aside  the 
verdict.  The  defendant  does  not  deny  that  he  spoke  the  slanderous  words. 
He  only  says  he  does  not  recollect  whether  he  did  or  not.  Evidence  was  given 
on  both  sides  as  to  the  character  of  the  plaintiff,  and  it  was  conflicting.  The 
balance  was  not  so  strong  against  her  character  that  we  can  say  that  the  jury 
were  biased  improperly  in  their  verdict.  The  defendant  objected  that  one 
witness  called  by  him  to  show  plaintiff's  bad  character  was  allowed,  on  cross- 
examination,  to  say  that  personally  he  knew  nothing  against  her  character. 
This  was  not  improper.  Another  witness  called  by  plaintiff  to  show  her  good 
character  testified,  on  cross-examination,  that  the  favorable  opinion  which 
she  had  given  in  her  direct  examination  was  her  individual  opinion,  and  not 
what  people  said  of  plaintiff.  The  court  refused  to  exclude  this,  but  after- 
wards  struck  it  out,  as  far  as  she  had  given  her  own  opinion.  We  think  that 
evidence  was  admissible.  This  is  not  the  case  of  a  witness  whose  testimony 
is  impeached  by  other  testimony  as  to  his  bad  reputation  for  truth.  The 
plaintiff's  good  character  was  put  in  issue  by  defendant's  answer,  setting  up 
that  she  was  living  separate  from  her  husband,  and  was  of  a  bad  repute.  Thus 
the  question  what  her  character  actually  was  became  directly  material  on  the 
question  of  damages.  After  the  defendant  had  given  evidence  tending  to 
show  that  the  plaintiff  was  in  fact  a  woman  of  bad  character,  we  see  no  rea- 
son why  those  who  know  her  may  not  state  that  they  know  her  character  to 
be  good,  or  know  nothing  to  the  contrary.  "If  his  [the  plaintiff's]  character 
be  generally  bad.  Independent  of  the  slander  of  which  he  complains,  the  jury 
may  consider  it."  Woleott  v.  Hall,  6  Mass.  518.  "The  plaintiff's  general 
character  is  involved  in  the  issue."  2  Greenl.  Ev.  g  275.  And  we  suppose 
that  evidence  of  a  man's  general  character  in  such  cases  is  not  confined  to  rep- 
utation. We  see  no  error  in  the  case.  Judgment  affirmed,  with  costs.  All 
ooncor. 


Kain  e.  Larkin. 
(SuTrreme  Court,  General  Term,  Third  Department.    Febmaiy  S4, 18B0.) 

Sk^tb  bt  Wboxstui.  Act — Ixtixtiosal  Killxso. 

In  an  action  to  recover  for  the  death  of  plaintiff's  Intestate,  who  had  been  wrong- 
fully shot  by  defendant,  the  rule  that  plaintiff  could  not  recover  If  deoedent,  in  anv 
degree,  contributed  to  the  injury,  does  not  apply;  the  action  not  being  for  negli- 
gence, but  for  an  Intentional  wrong. 

Appeal  from  circuit  court,  Ulster  county. 

Action  by  Margaret  Kain,  as  administrator  of  David  Kain,  to  recover  dam- 
ages for  his  death,  caused  by  the  wrongful  act  of  the  defendant,  Patrick  Lar- 
kin.  There  was  a  verdict  and  judgment  for  defendant.  Plaintiff  appeals. 
At  the  time  of  the  trial,  defendant  was  in  state's  prison,  under  sentence  on 
conviction  of  a  felony  in  the  shooting  and  killing  of  the  intestate. 

Argued  before  Learned,  P.  J.,  and  Landon,  J. 

G.  R.  Adams,  for  appellant.  Chas.  H.  Fowier,  {F.  L.  WestbrooJe,  of  coun- 
sel,) for  respondent. 

Leabned,  p.  J.  The  Code  of  Civil  Procednre,  §  1902,  authorizes  this  ac- 
tion in  case  the  defendant  would  have  been  liable  to  an  action  in  favor  of  the 
decedent  if  death  had  not  ensued.  Section  1899  shows  that  the  defendant  is 
liable  to  this  action,  although  he  might  also  be  criminally  prosecuted.  Wliether 
the  proof,  therefore,  would  justify  a  recovery,  would  depend  upon  whether 
the  deceased  could  have  recovered  against  the  defendant  if  death  had  not  en- 
sued.   The  learned  justice  who  tried  the  cause  charged  that  the  plaintiff  could 
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not  recover  if  the  decedent  in  any  degree  contributed  to  the  injury.  In  thus 
charging,  be  applied  the  rule  which  governs  actions  based  solely  on  the  neg- 
ligence of  the  defendant.  In  such  actions,  if  the  negligence  of  the  plaintiff 
contributed  to  the  injury,  he  cannot  recover.  But  this  rule  does  not  apply  to 
an  action  for  injuries  caused  by  an  assault  of  the  defendant.  An  assault 
committed  by  the  plaintiff  on  the  defendant  does  not  necessarily  justify  the 
defendant  in  shooting  at  and  wounding  the  plaintiff.  What  the  defendant 
may  do  in  self-defeuse  is  another  matter.  How  far  acts  of  the  plaintiff  may 
mitigate  damages  is  also  another  matter.  But  it  is  not  the  law  that  an  act  of 
the  plaintiff,  however  slight,  which  excites  the  defendant  to  commit  an  as- 
sault, however  violent,  will  prevent  a  recovery.  Now,  in  this  case  the  de- 
fendant, who  was  acting  as  an  o£Bcer,  told  Kain,  the  deceased,  to  go  about 
his  business,  and  shoved  him  off  the  sidewalk.  Kain  came  back,  and  defend- 
ant again  told  him  to  go  home.  He  said  defendant  could  not  make  him. 
Then  defendant  shot  him.  On  this  evidence,  which  is  substantially  the  evi- 
dence in  the  case,  there  was  no  justiQcation  whatever  for  the  defendant's 
wanton  and  cruel  act.  There  could  l>e  no  doubt  that  if  Kain  had  not  died  be 
could  have  recovered  against  the  defendant.  The  statutes  which  have  allowed 
a  recovery  by  the  executor  or  administrator  in  case  of  death  have  not  been  In- 
tended to  change  the  grounds  of  liability,  only  to  continue  the  right  of  action, 
which  formerly  abated  with  the  death  of  the  injured  party.  If  this  had  been 
an  action  for  negligence,  the  rule  would  have  been  properly  applied  by  tbe 
court.  But,  as  it  was  an  action  for  an  intentional  wrong, — an  assault  and 
battery, — the  rule  did  not  apply.  Judgment  reversed.  New  trial  granted; 
costs  to  abide  event.    All  concur. 


KzLLY  V.  New  York  Cent.  &  H.  R.  R.  C3o. 
(Supreme  Court,  General  Term,  Third  Department.    February  34, 1890.) 

!•  Neoliobnob— Dasobkous  Pbbmisbs— Repaibs. 

To  repair  a  hole  in  the  wooden  pathway  of  its  bridge,  defendant  put  down  a  plank 
three  feet  long  and  two  inches  thick,  the  edges  of  which  were  not  beveled.  In 
walking  across  the  bridge  at  ni^ht,  plaintiff  stumbled  against  the  edge  of  the  plank, 
and  was  injured.  HeWL,  that  it  was  a  question  for  the  jury  whether  defendant 
was  negligent  in  its  manner  of  repairing  the  walk. 

9.  Same— CoNTRiBCTORT  NEOLroEXOE. 

At  the  time  of  the  accident  plaintiff  had  his  hands  in  Ms  pockets,  and  was  walk- 
ing quickly,  the  weather  being  very  cold.  Held,  that  the  question  of  his  oontriba- 
tory  negligence  was  for  the  jury,  even  though  he  knew  of  the  existence  of  patche* 
on  the  bridge. 

Appeal  from  circuit  court,  Albany  county. 

Action  by  Bernard  Kelly  against  the  New  York  Central  &  Hudson  River 
Railroad  Company,  to  recover  for  injuries  sustained  by  the  negligence  of  de- 
fendant in  not  keeping  in  proper  repair  a  bridge  across  its  tracks  at  West 
Albany.  Plaintiff  was  nonsuited,  and  exceptions  ordered  heard  in  first  in- 
stance at  general  term. 

Argued  before  Learned,  P.  J.,  and  Landon,  J. 

Parker  &  Countryman,  (A.  J.  Parker,  Jr.,  of  counsel,)  for  appellant.  Har- 
ris <&  Kudd,  (Hamilton  Harris,  of  counsel,)  for  respondent. 

Learned,  P.  J.  The  bridge  on  which  the  plaintiff  met  this  accident  waa 
built  by  the  defendant.  The  defendant  had  been  authorized  to  construct  and 
maintain,  and,  although  not  an  insurer,  the  defendant  was  bound  to  reason- 
able diligence  in  keeping  it  in  good  order.  In  this  case  the  defendant,  to  re- 
pair a  hole  in  the  wooden  pathway  of  the  bridge,  had  put  down  a  plank  some 
three  feet  long  and  one  inch  and  a  half  or  two  Inches  thick.  The  edges  of 
this  plank  were  not  beveled.  The  plaintiff,  in  walking  across  the  bridge, 
stubbed  his  toe  against  the  edge  of  this  plank,  fell,  and  was  injured.    Now, 
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we  think  that  this  presented  a  question  for  the  jury  whether  the  defendant 
was  negligent  in  repairing  the  pathway  in  this  manner.  This  is  not  a  case 
in  which,  by  the  action  of  the  elenaents,  one  plank  has  risen  above  an  adjoining 
plank.  But  here  the  company  put  the  plank  over  the  hole  in  such  a  way  as 
to  cause  this  impediment.  It  does  not  seem  that  the  company  might  not  have 
removed  the  plank  in  which  the  hole  was,  and  have  put  a  new  plank  in  its 
place.  Certainly,  if  they  put  the  plank  over  the  hole,  they  could  have  beveled 
the  edges.  At  any  rate,  we  think  that  a  question  was  presented  which  should 
have  gone  to  the  jury. 

Nor  can  we  say,  as  a  matter  of  law,  that  plaintiff  was  negligent.  It  was 
■  cold  night.  He  had  his  hands  in  his  pockets,  and  was  walking  quickly.  Of 
coarse,  if  his  hands  had  been  free,  he  would  have  had  a  better  chance  of  sav- 
ing himself  from  a  fall.  But  it  can  hardly  be  called  negligence  in  the  eye  of 
the  law  to  keep  one's  hands  in  one's  pockets,  especially  wlien  the  weather  is 
oold.  The  plaintiff  had  crossed  the  bridge  a  dozen  times  in  a  year,  and  he  had 
seen  a  dozen  or  more  similar  patches  upon  it.  He  could  not  remember  whether 
he  bad  seen  this  patch  or  not.  He  had  stumbled  on  the  bridge  before,  but 
bad  never  been  injured.  He  had  crossed  the  bridge  a  few  hours  before,  but 
in  a  horse-car.  He  says  he  was  walking  along  without  looking  to  see  where 
be  was  stepping.  It  was  a  starlight  night,  and  about  12  o'clock,  the  20th  of 
January.  There  is  a  close  fence  between  the  pathway  and  the  carriage  road 
on  the  bridge,  which  would  tend  to  darken  the  pathway.  These  circumstances 
do  not  enable  us  to  say,  as  matter  of  law,  that  the  plaintiff  was  negligent.  The 
degree  of  care  to  be  exercised  in  such  circumstances  is  a  matter  to  be  submit- 
ted to  the  jury  under  proper  instructions.  The  weather  was  severe, — about 
10  deg.  below  zero.  He  naturally  walked  rapidly.  Whether,  in  the  dim 
liglit.  the  patch,  as  it  is  called,  was  visible,  we  do  not  know;  and,  although  the 
plaintiff  had  previously  known  that  there  were  these  patches  on  the  bridge, 
still  he  had  a  right  to  use  the  pathway,  and  it  was  for  the  jury  to  say  whether 
he  was  n^Iigent.  Bullock  v.  Mayor,  99  N.  Y.  654,  2  N.  E.  Rep.  1.  The 
motion  for  a  new  trial  should  be  granted,  costs  to  abide  event.    All  concur. 


Dbbrman  v.  Smith. 

(Supreme  Court,  General  Term,  Third  Department.    February  24, 1890.) 

Pl£U>ixs — FRrvoLona  Answer. 

A  complaint  alleffed  that  plaintiff  assigrned  a  certificate  of  purchase  of  state  lands 
to  defendant,  and  alao  gave  him  a  chattel  mortgage  to  secure  him  for  indorsing 
plaintiff's  note,  and  that  plaintiff  paid  the  note,  and  requested  a  reassignment  oi 
the  oertificate  and  satisfaction  of  the  mortgage,  which  defendant  refused.  The 
relief  asked  was  that  defendant  be  compelled  to  deliver  up  the  certificate  and  satisfy 
the  mortgage.  The  answer  alleged  that  defendant  refused  to  execute  the  papers 
because  he  did  not  know  their  force.  Held,  that  a  motion  for  judgment  on  the 
frivolousness  of  the  answer  was  properly  ^jimted,  and  that,  defendant  not  having 
asked  time  to  consult  his  counsel,  but  positively  refusing  to  sign  the  papers,  be  was 
rightly  charged  with  costs  of  the  motion  and  of  the  action. 

Appeal  from  special  term,  Ulster  county. 

Action  by  Catherine  E.  Deerraan  against  Gardiner  Smith.  The  complaint, 
verified  August  27,  1889,  sets  forth  that  plaintiff  was  the  owner  of  a  cer- 
tificate of  sale  issued  by  the  state  engineer  entitling  her  to  purchase  certain 
lands  from  the  state,  for  which  she  paid  $1,000,  and  gave  her  bond  for  $2,000 
more;  that  she  assigned  this,  October  27, 11^84,  to  defendant,  to  secure  defend- 
ant for  indorsing  a  note  of  hers  of  S700;  that  she  has  paid  the  note  in  full, 
and  since  such  payment  has  requested  the  reassignment  of  the  certificate, 
which  defendant  refused.  That,  as  additional  security,  she  also  gave  defend- 
ant. May  13,  1887,  a  chattel  mortgage,  which  she  has  paid,  and  of  which  she 
demanded  a  satisfaction,  which  defendant  refused.  The  complaint  asks  as 
relief  that  defendant  be  adjudged  to  deliver  up  the  assignment  and  satisfy 
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the  mortage.  The  answer  avers  that  defendant  paid  the  last  renewal  of 
said  note,  for  which  plaintiS  became  indebted  to  him  in  $300,  and  $32  money 
loaned,  and  says  that  the  chattel  mortgage  was  given  to  secure  this  debt  at 
$332;  that,  on  receiving  this  chattel  mortgage,  defendant  elected  to  hold  this 
as  security,  and  virtually  canceled  the  assignment  of  the  certificate;  that  de- 
fendant sold  part  of  the  mortgaged  property,  and  thus  paid  the  mortgage  debt, 
and  the  residue  of  the  property  was  returned  to  plaintiff;  that  when  the  pa- 
pers were  presented  to  him,  July  18, 1889,  supposed  to  be  the  reassignment  and 
the  satisfaction  piece,  he  did  not  know  their  force,  and,  as  there  was  a  litiga- 
tion between  him  and  plaintiff,  he  did  not  sign  them ;  that  on  the  3d  day  ot 
August,  1889,  he  tendered  to  plaintiff  a  release,  attached  to  a  copy  of  the  cer- 
tificate of  sale,  which  contained  a  consent  that  one  Brodhead  deliver  the  orig- 
inal to  the  plaintiff;  that  plaintiff  refused  to  accept  it,  unless  the  costs  were 
paid.  He  denies  that  he  has  refused  to  cancel  the  agreement  or  satisfy  tbe 
mortgage,  except  as  above  explained.  A  motion  was  made  by  plaintiff  for 
judgment  on  the  frivolousness  of  the  answer,  and  judgment  was  granted,  with 
610  costs  of  motion,  and  costs  of  the  action.     Defendant  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Mayham,  J  J. 

James  S.  McPherson,  (John  E.  Van  Etten,  of  counsel.)  for  appellant. 
Llnson  <&  Van  Buren,  {A.  H.  Van  Buren,  of  counsel,)  for  respondent. 

Leabned,  F.  J.  The  plaintiff  Is  undoubtedly  entitled  to  the  judgment 
asked  for,  notwithstanding  the  answer,  because  nothing  therein  shows  any 
right  to  retain  tbe  assigned  certificate,  or  to  keep  the  mortgage  as  an  appar- 
ent lien.  But  the  defendant  makes  certain  allegations  which,  though  imma- 
terial on  the  merits,  might  have  some  bearing  on  the  question  of  costs.  The 
defendant  attempts  to  excuse  himself  for  not  signing  the  papers  as  requested. 
But  he  does  not  say  that  he  gave  this  excuse  to  the  plaintiff,  or  requested  time 
to  consult  his  counsel.  In  all  fairness,  he  should  have  explained,  when  tbe 
request  was  made  to  him,  the  reason  why  he  declined  to  sign  the  papers.  If 
be  had  needed  advice  as  to  their  effect,  he  should  have  stated  this,  and  asked 
for  time  before  deciding  whether  to  sign  or  not.  All  that  be  says  is  that  be 
did  not  know  the  full  force  of  the  papers.  This  might  be  an  excuse  for  wait- 
ing till  he  could  consult  his  lawyer,  but  it  did  not  excuse  a  positive  refusal. 
Ck»ts  in  equity  cases  are  in  the  discretion  of  the  trial  court,  and  we  ought  sel- 
dom to  interfere  with  the  decision.  Assuming  the  truth  of  the  defendant's 
answer,  we  think  the  court  justified  in  imposing  costs.  Judgment  affirmed, 
with  costs.    All  concur. 


Skaarttf  e.  Stoveb. 

(Supreme  Court,  Oeneral  Term,  Third  Department.    February  24, 1890.) 

KaauoENOx — ^Pbovisoe  of  Jhbt — Nonbuit. 

Plaintiff's  son,  a  boy  11  years  old,  was  hired  by  defendant,  and  put  to  work  saw- 
ing logs,  under  defendant's  direotions,  with  another  boy,  15  years  old.  The  log, 
which  weighed  about  8,500  pounds,  was  placed  with  its  middle  on  a  projecting 
stump,  standing  on  a  steep  hillside.  Plaintiff's  son  was  placed  on  the  hill  above 
tbe  log,  and  directed  to  stay  there;  but  after  a  time  he  changed  places  with  the 
other  DOT,  who  was  below  the  log.  When  the  log  was  sawed  through,  the  two 
pieces  roiled  down  the  hill  over  plaintiff's  son,  and  killed  him.  Defendant  was  near 
enough  to  see  or  hear  the  log  rolL  Meld,  in  an  action  to  recover  for  the  death  of 
deceased,  that  whether  defendant  was  guilty  of  negligence,  and  deceased  of  con- 
tributory negligence,  were  questions  for  the  jury,  and  that  it  was  error  to  order  a 
nonsuit. 

Appeal  from  circuit  court,  Bensselaer  county. 

Action  by  John  Skaarup,  as  administrator  of  Lawrence  Skaarup,  against 
Charles  Stover,  to  recover  damages  for  the  death  of  plaintiff's  intestate,  caused 
by  the  alleged  negligence  of  defendant.  Plaintiff  appeals  from  a  judgment 
dismissing  his  complaint  entered  upon  a  nonsuit. 
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Argned  before  Learned,  P.  J.,  and  Landon  and  Math  a  u,  J  J. 
Davenport  it  Hollister,  {Nelson  Davenport,  of  counsel,)  for  appellant. 
Jferrttt  <£  Ryan,  {Henry  A.  Merritt,  of  counsel,)  for  respondent. 

Learned,  P.  J.  The  deceased,  a  son  of  plaintiff,  14  years  old,  was  hired 
\>y  the  defendant  to  do  work  on  defendant's  farm  for  board  and  clothingf.  De- 
fendant, with  the  deceased  and  another  boy,  named  Kivenburgh,  15  years 
old,  went  oat  to  a  lot  to  have  them  saw  logs  under  defendant's  direction.  The 
boys  were  set  at  this  work  by  defendant,  and  they  sawed  one  log.  Then  de- 
fendant and  the  boys  arranged  another  log  for  sawing.  This  second  log  was 
about  82  feet  long  and  6  feet  around.  It  was  placed  so  that,  it  would  seem, 
tbo  middle,  or  about  the  middle,  of  the  log,  rested  on  a  stump.  The  place 
was  a  hillside,  and  the  declivity  was  about  33  feet  in  100.  The  log  was  placed 
with  its  side  to  the  hill.  The  boys  were  stationed  one  on  each  side  of  the  log, 
and  were  to  saw  the  log  in  the  usual  manner,  with  a  cross-cut  saw.  The  log 
was  steadied  upon  the  stump  by  a  stick.  The  object  of  placing  the  log  on  the 
stump  appears  to  have  been  to  prevent  the  log  from  binding  the  safr  as  the 
work  progressed.  The  deceased  was  placed  on  the  hill  above  the  log, — Riven- 
burgh  below;  and  defendant  told  the  deceased  to  stay  therr.  Defendant  went 
away,  but,  apparently,  not  very  far.  The  boys  worked  half  an  hour,  and 
then  changed  places.  When  they  had  sawn  through  the  log,  the  two  parts 
fell  on  the  side  of  the  hill  below  tlie  stump.  The  butt  log  began  to  roll  down 
hill,  and  the  other  part  soon  followed.  The  deceased  ran  to  get  out  of  the 
way  of  the  logs;  but  his  foot  was  caught  after  he  had  run  about  24  feet,  and 
the  log  rolled  over  him,  and  killed  him.  It  weighed  about  3,&00  pounds.  The 
defendant  was  near  enough  to  see  the  accident;  for  when  the  logs  began  to 
roll  he  called  to  the  deceased:  "Lookout,  bubl"  The  learned  justice  nonsuited 
the  plaintiif  on  the  ground  that  the  deceased  disobeyed  the  defendant's  direction 
in  going  from  the  position  above  the  log  to  that  below,  and  that  this  disobedi- 
ence contributed  to  the  death  of  deceased.  The  plaintiff  claims  that  the  defend- 
ant was  negligent  in  placing  the  log  so  that  the  parts  would  certainly  roll  down 
the  hill  when  sawn  apart,  and  and  in  not  putting  some  block  or  obstacle  to 
prevent  this  accident  when  putting  inexperienced  boys  at  such  dangerous 
work,  and  in  not  warning  them  of  the  danger. 

In  considering  what  effect  is  to  be  given  to  the  defendant's  instruction  when 
he  placed  the  deceased  above  the  log,  we  must  consider  the  circumstances. 
Here  were  two  boys  nearly  of  the  same  age,  and,  so  far  as  appears,  of  equal 
experience.  In  this  mode  of  sawing,  it  is  necessary  that  one  should  be  on 
each  side.  Where  the  ground  on  one  side  is  higher  than  on  the  other,  differ- 
ent positions  of  the  body  may  be  required  on  the  different  sides.  The  deceased 
sat  on  his  overcoat  when  working  on  the  upper  side;  and,  naturally,  after 
working  for  a  time,  it  would  be  a  relief  to  each  boy  to  change  to  the  other 
side,  so  as  to  take  a  new  position  of  the  body.  If  one  side  was  dangerous,  and 
the  other  was  not,  there  was  not  such  a  difference  in  the  size  of  the  boys  that 
one  could  be  safely  exposed  to  the  danger,  and  the  other  could  not.  We  can 
hardly  suppose  that  the  defendant  placed  the  deceased  on  the  upper  side  of 
the  log  in  order  to  give  him  a  safe  position,  when  we  see  that  at  the  same 
time  he  placed  the  Rivenburgh  boy  on  the  lower  side,  in  a  place  of  danger. 
This  would  be  to  impute  to  him  a  disregard  of  the  safety  of  the  Rivenburgh 
boy.  Now,  when  defendant  placed  the  boy  at  this  work,  if,  as  might  be 
found  by  the  jury,  there  was  a  dangerous  place  connected  with  the  work,  the 
boy  should  have  been  informed  of,  and  able  to  appreciate,  the  danger,  before 
the  defendant  could  be  held  to  have  performed  his  whole  duty.  Hickey  t. 
Taaffe,  105  N.  Y.  36,  12  N.  £.  Rep.  286.  There  is  no  evidence  that  the 
danger  of  the  situation  was  explained  to  these  boys,  or  to  either  of  them,  or 
that  any  caution  was  given  to  them.  If  the  boys  bad  not  changed  places,  then 
it  is  quite  prol>able  that  Rivenburgh  would  have  been  killed  in  the  same  way. 
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At  least,  he  would  have  been  put  in  imminent  peril.  For,  owing  to  the  length 
of  the  sawn  logs,  it  was  diflBcult  to  escape  sideways,  and  in  running  down 
the  hill  there  was  the  risk  of  the  result  which  befell  the  deceHsed.  It  seems, 
therefore,  to  us,  that  it  was  a  question  for  the  jurj'  whether  the  defendant 
discharged  his  duty  to  the  deceased,  unless  it  can  be  said,  as  a  matter  of  law. 
that  the  deceased  ought  to  have  understood  that  he  was  not  to  go  to  the  lower 
side  of  the  log.  and  that  to  do  so  exposed  him  to  danger.  The  mere  direction 
to  work  on  the  upper  side,  and  to  stay  tliere,  gave  no  warning  of  any  danger 
on  the  lower  side.  The  placing  of  Bivenburgli  on  the  lower  side  showed  to  de- 
ceased that  the  defendant  did  not  consider  that  side  dangerous.  Indeed,  the 
defendant  said  afterwards  that,  if  he  had  thought  of  it,  he  would  have  blocked 
the  logs  so  that  they  could  not  roll,  but  tliat  he  did  not  think  of  it.  This 
shows,  as  is  otherwise  apparent,  that  in  placing  deceased  on  the  upper  side, 
and  telling  him  to  stay  there,  the  defendant  was  not  taking  care  of  the  safety 
of  the  deceased.  He  was  only  arranging  the  two  boys  at  the  work  in  the 
position  which  seemed  must  convenient  to  them,  and  therefore  most  profitable 
to  him.  It,  therefore,  might  well  be  found  by  the  jury  that,  under  tlie  cir- 
cumstances, all  wliich  the  defendant  said  and  did  did  not  amount  to  a  su£Bcient 
direction  and  caution,  and  that  the  deceased  could  not  have  understood  that 
the  boys  were  prohibited  from  changing  places.  Continued  work  in  one  posi- 
tion becomes  fatiguing,  especially  to  boys,  and  probably  neither  of  them  sup- 
posed that  a  change  of  position  would  be  an  act  of  disobedience.  Although 
defendant  did  not  come  back  to  the  place  before  the  accident,  yet  he  was  near 
enough  to  see  or  hear  the  log  begin  to  roll;  for  he  called  out  to  deceased, 
"Look  out,  bub!"  when  he  had  gone  four  or  five  feet. 

The  questions,  after  all,  are  whether  defendant  was  guilty  of  negligence, 
and  whether  the  deceased  was  guilty  of  contributory  negligence;  aud  the  fact 
that  the  deceased  went  to  the  lower  side  is  material  as  bearing  on  this  latter 
question,  and  perhaps  on  the  former.  We  think  that  his  act  was  not  concla- 
sive  on  that  question;  for,  if  a  master  puts  a  servant  at  work  near  a  danger- 
ous place,  it  may  not  be  sufficient  care  on  the  master's  part  to  put  the  servant 
on  a  spot  which  is  out  of  danger,  and  simply  tell  liim  to  stay  there,  without 
warning  him  of  the  peril  of  going  to  the  dangerous  place.  And  it  may  not 
always  be  negligence  for  the  servant  to  change  his  position,  especially  when 
circumstances  show  that  the  place  to  which  he  goes  is  not  considered  danger- 
ous by  the  master;  and,  though  a  servant  should  disobey  his  master's  orders 
such  disobedience  is  not  punishable  with  death.  Nor  is  disobedience  to  the, 
master's  commands  necessarily  contributory  negligence,  when  injury  results 
to  the  servant.  Kegligence  implies  something  more, — a  disregard  of  proper 
care  of  one's  safety.  It  is  contributory  negligence,  not  a  contributory  act, 
which  defeats  a  recovery.  The  judgment  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  event    All  concur. 


Pjeople  ex  rd.  HAI4L  et  al.  v.  Maher  et  ol. 

(Supreme  Court,  General  Term,  Third  Department.    February  84, 1890.) 

1.  MUNICIPAL  C0RPOKATIOS8 — Stkbet  Improvbmbnts — Contract. 

Laws  N.  Y.  1888,  c.  SlU,  J  5,  declares  that  the  provisions  of  the  Albany  city  char- 
ter as  to  ordinary  repairs  to  granite  block,  or  other  kind  of  square  stone,  pavement, 
shall  apply  to  Trinidad  asphalt  pavement,  if  selected  by  the  property  owners,  to  be 
laid  on  Delaware  avenue.  The  charter  (Laws  1888,  o.  2%,  tit.  10,  J  S)  provided 
that  the  repairing  of  "the  carriage  way  of  all  streets  now  paved,  or  that  may  be 
bereafterpaved,withgranite blocks,  orotherkindofsquarestonepavement,  *  *  • 
shall  be  charged  upon  said  city. "  An  ordinance  to  pave  Delaware  avenue  with  Trini- 
dad asphalt,  (the  pavement  selected  by  the  property  owners,)  directed  the  board  of 
contract  to  require  tfan  contractor  to  agree  "to  keep  the  said  pavement  in  repair  for 
seven  years  from  and  after  its  acceptance  by  the  city ,  without  expense  to  the  city,  or 
abutting  property  owners. "  Held,  that  a  contract  embodying  this  provision  was 
void,  as  the  effect  of  it  was  to  throw  upon  the  property  owners  the  expense  of  keep- 
ing the  pavement  in  repair,  where  such  expense  was  only  chargeable  upon  the  city. 
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t.  Same — Cestiokari. 

Certiorari  to  review  the  action  of  the  board  in  letting  the  contract,  and  not  an 
application  for  reduction  of  the  assessment  to  be  levied,  was  the  remedy  of  the  prop- 
erty owners,  as  it  could  not  be  told  that  lower  bids  might  not  have  been  made  If 
tiie  specifications  had  not  contained  the  objectionable  provision. 

Certiorari  to  review  the  determmation  of  the  board  of  contract  and  appor- 
tionment  of  the  city  of  Albany  in  letting  a  contract  for  the  grading  and  pav- 
ing of  Delaware  avenue,  in  that  city,  with  Trinidad  asphalt,  to  the  National 
Vulcanite  Company. 

Argued  before  Learnbd,  P.  J.,  and  Landon  and  Matham,  JJ. 

CmmtTuman  <6  Dti  Boin,  (P.  B,  Du Bois,  of  counsel,)  for  relators.  Rosen- 
dale  (£  Hesaberg,  {Albert  Hessberg,  of  counsel,)  for  respondents. 

Learned,  F.  J.  Chapter  319,  Laws  1888,  §  5,  provides:  "The  provisions 
of  the  charter  of  the  city  of  Albany  as  to  ordinary  repairs  to  granite  block,  or 
other  kind  of  square  stone,  pavement,  shall  apply  to  the  Trinidad  asphalt 
pavement,  if  selected  by  the  property  owners,  to  be  laid  on  Delaware  avenue. " 
Whether  or  not  this  section  is  a  violation  of  article  3,  §  17,  of  the  constitu- 
tion, is  a  question  which  has  not  been  raised  before  us;  and  we  therefore  do 
not  decide  it.  People  v.  Squire,  107  N.  Y.  602,  14  N.  E.  Eep.  820.  And 
we  shall  assume  the  constitutionality  of  this  provision. 

The  provisions  of  the  charter  thus  made  applicable  (chapter  298,  Laws  1888, 
tit.  10,  §  3)  declare  that  the  repairing  of  "the  carriage  way  of  all  streets  now 
paved,  or  that  may  be  hereafter  paved,  with  granite  blocks,  or  other  kind  of 
square  stone  pavement,  *  *  *  shall  be  charged  upon  said  city. "  In  this 
respect,  streets  thus  paved  differ  from  those  paved  with  cobble  stone.  The  re- 
pairs of  the  latter  are  paid  by  adjacent  owners.  Th  us,  the  adjacent  owners,  who 
have  caused  their  street  to  be  paved  with  granite  block,  (or,  in  this  case,  Trini- 
dad asphalt,)  are  thereafter  relieved  from  the  expense  of  repairing.  The  cost 
of  paving  with  granite  block  (and  Trinidad  asphalt,  in  this  c^se)  is  assessed 
upon  adjacent  owners,  although  they  are  allowed,  in  certain  cases,  of  which 
this  is  one,  some  years  in  which  to  pay;  the  city  assuming  the  burden  mean- 
time. These  adjacent  owners  have  therefore  a  direct  interest  that  the  cost 
of  such  paving  shall  be  as  low  as  possible  consistent  with  good  work.  Under 
a  petition  for  the  pavement  of  Delaware  avenue,  authorized  by  the  law  first 
cited,  the  common  council  passed  an  ordinance  for  such  paving.  This  di- 
rected the  board  of  contract  and  apportionment  to  require  the  contractor  to 
agree  "to  keep  the  said  pavement  in  repair  for  seven  years  from  and  after  its 
acceptance  by  the  city,  without  expense  to  said  city  or  abutting  property  own- 
ers." Under  this  ordinance,  specifications  were  prepared  containing,  among 
other  things,  a  clause  to  that  effect.  A  proposal  for  the  work  was  made,  and 
the  accompanying  bond  bound  the  proposer  to  the  same  effect.  The  contract 
was  awarded  to  the  proposer,  and  the  written  contract  refers  to  the  specifica- 
tions and  the  ordinance.  Hence,  the  contractor  is  bound,  according  to  the 
terms  of  the  contract,  to  keep  the  pavement  in  repair  for  seven  years  after 
its  acceptance.  The  relators  objected  before  the  board  of  contract  and  appor- 
tionment, among  other  things,  that  the  necessary  effect  of  this  contract  was 
to  charge  upon  the  property  owners  the  cost  of  keeping  the  avenue  in  repair 
for  seven  years,  when  such  expense  is  only  chargeable  on  the  city.  The  board 
overruled  tlie  objection;  and  the  question  now  comes  before  us  by  certiorari 
for  review,  under  section  4,  tit.  11,  of  the  charter,  as  amended  by  chapter  242, 
Laws  1887.  The  contractor,  who  alone  appears  here  to  sustain  the  award, 
urges  that  the  proof  shows  that  the  bid  did  not  include  any  item  for  repairs, 
and  therefore  the  property  owners  are  not  injured.  One  of  the  oiflceis  of  the 
contracting  company  said  that  he  calculated  that  the  pavement  would  last  the 
time  required,  and  therefore  did  not  estimate  anything  for  repairs.  But  that 
is  not  conclusive  on  this  question.  Other  bidders  may  have  thought  it  neces- 
sary to  make  their  prices  higher,  for  the  reason  that  they  would  be  required 
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to  keep  the  work  in  repair  for  seven  years;  and,  if  no  sach  requirement  had 
been  inserted,  sucli  other  bidders  might  have  made  a  proposal  lower  than  this 
contractor.  Then  the  property  owners  would  have  bad  less  to  pay,  and  for 
the  ensuing  years  the  city  would  have  done  the  repairs. 

It  is  further  urged  that  the  relators  have  another  remedy,  viz..  to  appljr  for 
a  reduction  of  the  assessment  to  be  levied,  if  an  illegal  item  should  be  therein. 
But  the  remarks  just  made  show  that  this,  if  any  remedy  at  all.  Is  not  suffi- 
cient, because  it  cannot  be  told  that  lower  bids  might  not  have  been  made 
if  the  specification  had  not  contained  the  item  now  objected  to. 

A  further  argument  is  made,  viz.,  that  since  1883  every  contract  of  paying 
has  required  the  contractor  to  keep  the  pavement  in  repair  for  a  year.  Bnt 
this  may  reasonably  be  considered  a  time  within  which  to  test  the  pavement. 
Defects  in  the  construction  may  not  appear  immediately,  and  this  time  of  one 
year  may  be  proper,  in  order  that  any  such  defects  may  become  apparent. 
By  the  present  contract,  5  per  cent,  of  the  price  is  to  be  retained  for  not  more 
than  one  year  as  a  gnaran^that  the  work  will  be  kept  in  good  condition.  It 
is  evident  that  a  provision  of  this  kind  is  different  from  an  agreement  that 
the  contractor  will  keep  the  road  in  repair  for  seven  years.  It  is  not  subject 
to  the  objection  made  by  the  relator,  being,  in  substance,  only  a  security  for 
the  thorough  completion  of  the  work,  and  unobjectionable,  so  far  as  we  can 
now  see. 

It  is  also  urged  by  the  contractor  that  the  provision  in  the  charter  above  re- 
ferred to  uses  the  words  "ordinary  repairing,"  while  the  ordinance  in  ques- 
tion has  the  words  "keep  in  repair;"  and  the  contractor  urges  that  a  fuller 
statement  in  the  specification  shows  that  the  agreement  does  not  refer  to  or- 
dinary repairs.  But  we  cannot  accept  this  construction.  The  words  "unex- 
pected degradations,"  "badly  executed  work,"  etc.,  in  the  specifications,  do 
not  take  away  the  effect  of  the  previous  words,  "kept  in  good  condition  and 
repair."    These  words  certainly  include  the  duty  of  making  ordinary  repairs. 

It  is  urged  with  some  force  that  this  agreement  is  only  equivalent  to  a  war- 
ranty that  the  pavement  will  last  seven  years  without  repair,  and  that  such  a 
warranty  would  be  a  benefit  to  all  interested  in  the  work.  Undoubtedlv, 
such  a  warranty  would  be  a  benefit,  as  this  very  provision  may  be.  But  the 
difScnlty  arises  from  the  circumstance  that  the  property  owners  are  to  paj 
only  for  the  paving,  and  the  city  is  to  pay  for  subsequent  repairs.  Anything, 
therefore,  which  casts  on  the  property  owners  more  than  the  burden  of  hav- 
ing the  pavement  well  constructed  in  the  outset  is  unjust  to  them.  We  can 
see  this  by  extending  the  time  provided  for.  Let  us  suppose  that  the  contract 
was  to  keep  the  pavement  in  repair  for  100  years,  or  perpetually.  Is  there 
any  doubt  that  by  such  n  contract  the  property  owners  would  be  required  to- 
pay  a  higher  price  than  the  mere  cost  of  the  paving  thoroughly  done? 

It  must  be  noticed  that  this  is  not  an  action  to  vacate  an  assessment  which 
has  been  laid,  as  were  some  cases  cited  by  the  counsel  for  the  contractor. 
This  is  a  proceeding  to  review  the  action  of  the  board  in  letting  the  contract. 
And  the  matter  stands  simply  thus.  It  is  the  duty  of  the  city  to  make  the 
repairs.  But  by  this  contract  they  make  the  property  owners  liable  to  pay, 
not  only  for  the  laying  of  the  pavement,  but  for  the  making  repairs  for  seven 
years.  And  every  person  who  was  to  bid  for  the  contract  was  obliged  to 
agree  to  these  terms.  The  city,  therefore,  compels  the  property  owners  to 
pay  the  contract  price,  not  only  for  laying  the  pavement,  but  for  the  seven- 
years  repairs.  This  it  has  no  right  to  do,  and  it  cannot  make  such  a  proceed- 
ing valid  by  testimony  that  the  contractor  did  not  include  a  chnrge  for  repairs 
in  his  bid.  If,  as  the  contractor  claims,  no  repairs  will  be  needed,  then  there 
was  no  need  of  such  a  clause.  Evidently,  the  city  thought  repairs  might  be 
needed,  and  arranged  that  the  property  owners  should  pay  therefor  in  advance. 
They  have  a  right  to  insist  that  the  specifications  fur  which  proposals  are  to 
be  made,  and  the  contract  entered  into  thereon,  shall  be  limited  to  that  woik 
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which  they  are  bound  to  pay,  viz.,  the  construction  of  the  proposed  work,  as 
distinguished  from  subsequent  repairs.  The  decision  of  the  bo;ird  is  reversed, 
and  the  contract  adjudged  illegal,  with  $50  costs  and  disbursements.  All 
ooncar. 


Lane  «■  Town  of  Hanoook. 

{Supreme  Court,  General  Term,  TMrd  Department.    February  24, 1890.) 

CEureB  OF  Vmua — Discbstion  or  Sfsciai.  Tbxm. 

The  decision  of  the  special  term,  A  enying  a  motion  for  a  chanf^e  of  venue  for  con- 
venience of  witnesses,  will  not  be  disturbed  by  the  general  term  unless  there  haa 
been  a  plain  and  evident  misuse  of  discretion. 

Appeal  from  special  term,  Sullivan  county. 

Action  by  Marvin  Lane,  as  administrator  of  Sarah  A.  Lane,  against  the 
town  of  Hancock,  to  recover  damages  for  the  death  of  plaintift's  intestate. 
Defendant  appeals  from  an  order  denying  its  motion  for  a  change  of  venue 
from  Sullivan  to  Delaware  county  for  convenience  of  witnesses.  Seventeen 
witnesses  living  in  defendant  town  were  claimed  to  be  material  and  necessary. 
On  plaintiff's  behalf  it  was  shown  that  two  of  the  witnesses  did  not  reside  in 
defendant  town,  and  that  some  of  the  other  witnesses  were  more  convenient 
to  the  county-seat  of  Sullivan,  and  the  names  of  12  witnesses  residing  in 
Sullivan  county  were  given,  all  of  whom  were  claimed  to  be  necessary  for 
plaintiff. 

Argued  before  Learned.  F.  J.,  and  Landon,  J. 

W.  J,  Welsh,  for  appellant.    John  F.  Anderson,  for  respondent. 

Leakned,  p.  J.  There  are  very  few  cases  in  which  we  ought  to  interfere 
with  the  decision  of  the  special  term  on  a  motion  to  change  the  place  of  trial 
for  the  convenience  of  witnesses.  The  matter  is  one  of  sound  judgment  and 
discretion,  not  one  of  law;  and,  unless  there  has  been  a  plain  and  evident 
misuse  of  such  discretion,  the  decision  of  the  special  term  must  stand.  Sudi 
a  case  is  not  before  us.  Without  attempting  an  exact  enumeration  of  the 
witnesses,  it  is  enough  to  say  that  there  was  no  great  preponderance  on  either 
side.  Of  coarse  it  is  well-known  that,  though  the  convenience  of  witnesses 
Is  the  ostensible,  it  is  not  the  real,  motive  of  such  motions.  The  supposed  in- 
terest and  convenience  of  the  parties  are  the  reasons  for  making  and  for  oppos- 
ing, and  it  is  seldom  that  on  the  trial  all,  or  nearly  all,  the  witnesses  are  wlloi 
who  have  been  stated  to  be  absolutely  necessary  and  indispensable.  Very 
probably  such  will  be  the  result  in  this  case.  Order  affirmed,  with  SIO  costs 
and  printing  disbuisements. 

Smith  v.  Binghax. 
(Supreme  Court,  General  Term,  FourOi  Department.    Febmary  11, 1B90.) 
1.  TSESPASS — RlOHTS  ov  Pabtibs — Nbw  Trjal. 

Where  the  admitted  acts  of  defendant  in  an  action  for  trespass  are  such  that  the 
action  should  not  be  called  vexatious,  and  the  verdict  in  his  favor  is  groundless,  a 
new  trial  will  be  granted,  though  plaintifl  be  entitled  to  only  nominal  damages. 
S.  Save — Bvidbkcx — Occupanot. 

Defendant  occnpied  a  store  adjoining  plaintilTB  land,  and  alleged  that  he  owned 
three  feet  beyond  the  store.  Plaintifl  claimed  to  occupy  up  to  the  store.  Defend- 
ant did  not  verfect  his  plea  of  title  by  giving  the  undertaking  required  by  Coda 
Civil  Proc.  i  2953.  Meld,  that  the  question  was  simply  one  of  possession,  and  that 
evidence  as  to  the  extent  of  the  occnpanoy  by  prior  occupants  of  defendant's  store 
was  immaterial. 

Appeal  from  Otsego  county  court.    Action  by  Hannah  L.  Smith  against 

John  Bingham,  for  trespass  upon  lands  in  possession  of  plaintiff.    Defense, 

general  denial,  and  that  the  defendant  was  the  owner  of  a  portion  of  the 

premises  upon  which  trespasses,  as  claimed  by  plaintiff,  were  committed.    Ko 

v.9N.Y.8.no.3 — 7 
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undertaking  was  given  as  required  by  section  2952,  Code  Civil  Proc.    A.  ]adg- 
ment  of  the  justice  for  defendant  was  reversed,  and  defendant  appeals. 

Argued  before  Habdin,  P.  J.,  and  Martin  and  Mebwin,  JJ. 

A.  P.  Barber,  for  appellant.    Charles  A.  Bourne,  for  respondent. 

MEBwm,  J.  It  seems  to  be  conceded  by  the  counsel  of  the  defendant  that 
the  plaintiff  was  entitled  to  a  verdict  for  nominal  daraagfes;  bnt  it  is  said  that 
a  new  trial  should  not  have  been  granted  on  that  ground,  under  the  rule  laid 
down  In  Stephens  v.  Wider,  32  N.  Y.  851.  That  was  an  action  brought  be- 
fore a  justice  to  recover  damages  for  trespasses  committed  by  defendant's  cat- 
tle on  plaintiff 's lands.  Some  of  the  acts  were  disputed,  and  some  not;  but, 
as  to  the  undisputed  trespasses,  there  was  no  proof  of  damages  given  that 
would  havejustifled  the  jury  in  giving  more  than  nominal  damages.  The 
jnry  gave  a  verdict  for  the  defendant,  and  this  was  sustained  by  the  court  of 
appeals;  the  theory  being  adopted  by  the  court  that,  where  the  object  of  the 
plaintiff  is  merely  costs,  and  to  vex  the  defendant,  the  appellate  court  is  Justi- 
fied in  refusing  to  reverse  the  judgment  There  are  some  exceptions  to  this 
rule.  They  are  referred  to  in  Countryman  v.  Lighthill,  24  Hun,  407,  where 
the  rule  is  stated  by  Justice  J.  C.  Smith,  that  a  plaintiff  may  have  a  new  trial, 
or  reverse  an  erroneous  judgment,  when  a  principle  or  a  right,  or  its  extent, 
is  involved,  although  be  is  entitled  to  only  nominal  damages,  and  the  suit  is 
vexiitious.  In  that  case  a  judgment  for  nominal  damages  was  set  aside,  it 
being  said  to  be  both  groundless  and  vexatious.  In  the  present  case  the  ad- 
mitted acts  of  the  defendant  were  such  tliat  the  plaintiff's  action  should  not 
be  called  vexatious,  and,  as  the  verdict  in  favor  of  the  defendant  was  ground- 
less, the  principle  of  the  Cotintryman  Case  would  go  towards  sustaining  the 
decision  of  the  county  court.  There  is,  besides,  in  the  case  uncontradicted 
evidence  on  the  part  of  the  plaintiff  showing  damages  more  than  nominal;  not 
to  a  large  amount,  it  is  true,  but  such  as  the  plaintiff  would  have  a  right  to 
have  considered.  The  defendant  occupied  a  store  adjoining  plaintiff's  lot. 
The  plaintiff  claimed  to  occupy  up  to  the  store.  This  the  defendant  denied, 
and  in  his  answer  be  set  up  that  he  owned  a  space  of  three  feet  beyond  the 
store.  As  the  defendant  did  not  perfect  his  plea  of  title  by  giving  the  proper 
undertaking,  he  was  precluded  from  drawing  tlie  title  in  question.  Code, 
§  2955.  That  left  the  question  to  be  over  the  possession  in  fact  during  the 
time  of  the  committing  of  the  alleged  trespasses.  Upon  this  subject  the  de> 
fendant  was  allowed  to  give  evidence  of  the  extent  of  the  occupancy  of  prior 
occupants  of  the  store.  This  was  not  material  on  the  issue  to  be  tried,  and 
its  reception  was  likely  to  influence  the  jury.  The  rights  of  the  plaintiff  in 
regard  to  this  evidence  were  preserved  by  objection  and  motion  to  strike  out. 
The  decision  of  the  county  court  should  not  be  disturbed.  Judgment  of  the 
county  court  of  Otsego  county  affirmed,  with  costs.    All  concur. 


DlI.IX)N  ».  CiTT  OF  SyBAOUSB. 

[.Sxipreme  Court,  General  Term,  Fourth  Department.    February  11, 1890.) 
UuinciPAL  CospoBA.TioNa — Contracts — Interpretation. 

A  contract  with  a  city  to  repair  a  bridge  provided  that  the  city  engineer  should 
have  power,  with  the  consent  of  the  common  council,  to  vary  the  quantity  of  work 
during  Its  progress ;  that  all  valuable  material  found  in  the  structure  should  be 
the  property  of  the  city,  and  used  by  the  contractors,  who  should  allow  there- 
for such  sum  as  the  engineer  should  deem  equitable,  to  be  deducted  from  their  ac- 
count; that  the  return  of  the  engineer  should  be  the  account  by  which  the  amount 
of  the  labor  and  material  should  be  computed ;  and  that,  in  case  of  any  dispute,  the 
same  should  be  submitted  to  the  engineer,  whose  decision  should  be  flnaL  H^d, 
that  the  eugineer  had  no  authority  to  vary  the  terms  of  the  original  contract  and 
its  requirements  without  the  consent  of  the  common  council;  that  his  return  was 
conclusive  on  the  contractors,  and  no  recovery  could  be  had  by  them  for  additional 
work  not  included  therein,  although  necessary  for  the  safe  constmotioa  of  the 
«rork ;  and  that  the  engineer  had  no  right  to  give  to  the  contraotoia  stone  taken  from 
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the  old  structure,  and  used  in  the  new,  but  it  was  bis  dnty  to  flx  the  amount  to  be  al- 
lowed therefor,  to  be  deducted  from  the  final  payment  when  the  work  was  com- 
pleted. 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  Michael  Dillon  against  the  city  of  Syracuse.  It  is  alleged  in  the 
complaint  "that  the  defendant  is  Indebted  to  the  plaintift  upon  a  contract  in 
the  sum  of  81.551,  and  interest  thereon  from  the  11th  day  of  February,  1887, 
for  work,  labor,  and  services,  and  materials  furnished  by  this  plaintiff  for  the 
defendant  in  the  building,  repairing,  altering,  and  constructing  a  certain  stone 
bridge  over  the  Onondaga  creel:  on  West  Genesee  street,  in  the  city  of  Syra- 
CQsr."  There  was  a  verdict  for  plainliff  for  91,142.34.  From  the  judgment 
tbereon  defendant  appeals. 

Argued  before  Hardin,  P.  J,,  and  Martin  and  Mebwih.  JJ. 

C.  L.  Stone,  for  appellant.    M.  M.  Waters,  for  respondent. 

Merwin.  J.  On  the  Ist  June,  1886,  the  plaintiff  and  his  assignor,  Andrew 
Van  Orman,  entered  into  a  written  contract  with  the  defendant  by  which 
Ysn  Orman  &  Dillon  agreed  to  furnish  all  the  material  and  provide  all  the 
labor  necessary  to  construct  and  finish,  in  every  respect,  in  the  most  substan- 
Ual  and  workman-like  manner,  the  repairing  the  arch  of  the  bridge  over  the 
Onondaga  creek  on  West  Genesee  street,  according  to  certain  plans  and  spec- 
ifications, for  certain  prices  and  rates  therein  stated,  which  were  to  be  in  full 
compensation  for  the  materials  furnished  and  labor  performed  in  completing 
the  work.  It  was  furttier  provided,  among  other  things,  that  the  city  engi- 
neer should  have  power,  "  with  the  consent  of  the  common  council,  to  alter, 
vary,  extend,  increase,  or  diminish  the  quantity  of  the  work,  within  reason- 
able limits,  during  its  progress,  without  vitiating  the  contract;  but  no  part 
of  the  work  shall  be  altered  by  the  party  of  the  first  part  [Van  Orman  &  Dil- 
lon] from  that  shown  on  the  drawings,  or  prescribed  in  the  s()eciBcations, 
without  the  express  sanction  of  the  city  engineer,  in  writing;"  "that  all  val- 
uable materials  found  in  the  work  or  structures,  mechanical  or  otherwise, 
shall,  unless  otherwise  specified  or  noticed  in  the  papers  liereto  attached,  be 
the  property  of  the  city  of  Syracuse;  and  the  said  party  of  the  first  part  shall 
receive  and  use  the  same,  when  required,  in  the  work  herein  contracted  for, 
and  shall  allow  therefor  such  sum  as  the  said  engineer  shall  deem  equitable, 
and  the  value  thereof  sh^U  be  deducted  from  the  account  of  work  done  under 
this  agreement;  and  when  material  other  than  above  mentioned  is  found  in 
the  excavation,  in  a  natural  formation  or  deposit,  the  party  of  the  first  part 
shall  be  allowed  to  use  in  the  work  herein  contracted  for  all  such  material  as 
the  said  engineer  may  approve,  and  deem  necessary  and  proper,  without  charge 
therefor;"  "that  the  return  of  the  said  engineer  shall  be  the  account  by  which 
the  amount  of  work  done  and  materials  f  ucnished  under  this  contract  shall  be 
computed;"  "that,  in  case  of  any  misunderstanding  or  dispute  between  the 
parties  hereto  in  regard  to  the  true  intent  or  meaning  of  any  of  the  terms  of 
this  contract  or  specifications,  the  same  shall  be  submitted  to  the  said  engi- 
neer, and  bis  decision  in  such  case  shall  be  final  and  conclusive  between  the 
parties;"  "that  payment  shall  be  made  to  the  party  of  the  first  part,  under 
this  contract,  in  monthly  installments,  on  a  certificate  of  the  engineer  of  the 
the  proportionate  amount  so  due:  providing,  always,  that  fifteen  per  cent,  of 
the  whole  amount  payable  for  work  done  and  material  furnished  shall  be  re- 
tained by  the  .said  city  until  the  final  settlement  of  this  contract;  and  when, 
iu  the  opinion  of  the  said  engineer,  the  work  shall  have  been  fully  completed 
m  accordance  with  this  agreement,  the  said  engineer  shall,  as  soon  as  practi- 
cable, make  up  the  final  account  therefor,  and,  upon  his  final  acceptance  of 
the  work,  shall  return  to  the  common  council  said  account,  duly  verified  by 
him;  whereupon  said  common  council  shall  review,  and,  when  satisfactory, 
shall  approve,  the  same;  and  thereupon  the  moneys  or  property  deposited  with 
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liia  proposal  for  the  work  herein  described  shall  be  returned  to  the  party  of 
tlie  first  part,  and  the  party  of  the  first  part  shall  be  entitled  to  receive  tb& 
amount  due  on  said  final  account,  including  the  fifteen  per  cent,  retained,  in 
full  settlement  of  this  contract,  less  the  amount  hereinbefore  specified."  The 
expression,  "the  amount  hereinbefore  specified,"  referred  to  an  amount  that 
might  be  retained  for  subsequent  repairs.  Ko  question  about  this  arises  here. 
Upon  the  trial,  the  plaintiff,  in  presenting  his  case,  put  in  evidence  the  con- 
tract and  specifications,  and  the  "final  account,"  so  called,  made  np  by  the 
engineer,  and  presented  to  the  common  council.  This  account  showed  a  bal- 
ance due  to  the  contractors  of  $829.48  after  deducting  payments  to  amount  of 
91,272.15.  There  was  no  dispute  about  these  payments.  In  this  account, 
under  the  head  of  "Material  Furnished  by  the  City,"  there  were  three  items- 
for  stone,  as  follows : 

148.5  cubic  yards  arch  stone,  at  2,  •  •  -  •    297  00 

42.8    "  "      face  stone  and  coping,  at  8,  -  -  128  40 

10        «  "      backing,  at  1.50,  -  -  -  -      15  00 

— which  were  deducted  from  the  account  of  work  done.  This  stone  came  from 
the  old  arch  or  bridge;  and  the  plaintiff  claimed  it  had  no  value,  or,  if  it  had 
a  value,  that  by  an  agreement  with  the  engineer  the  contractors  had  a  right 
to  use  it  without  charge.  The  plaintiff  also  claimed  that  he  should  be  al- 
lowed for  104  feet  of  centering,  instead  of  80  feet,  as  stated  in  the  account  of 
the  engineer, — the  difference  being  $12;  also,  that  he  should  be  allowed  for 
the  value  of  150  yards  of  gravel  which  he  claimed  the  contractors  furnished 
by  the  direction  of  the  city  engineer.  The  defendant  admitted  its  liability  for 
the  balance  of  the  account  as  stated  by  the  engineer,  but  denied  any  further 
liability.  So  that  the  contest  on  the  trial  was  over  the  stone,  the  centering,, 
and  the  gravel,  above  referred  to.  It  was  held  by  the  court  that,  if  the  ad- 
ditional centering  was  proper  or  necessary  for  the  safe  construction  of  the 
work,  the  plaintiff  could  recover  for  it;  that,  if  the  gravel  was  furnished  at 
the  direction  of  the  city  engineer,  its  value  could  be  recovered;  that,  if  the 
stone  had  no  value,  or  were  used  by  tlie  contractors  upon  an  agreement  or  un- 
derstanding with  the  city  engineer  that  they  could  do  so  without  charge,  then 
the  charge  for  the  stone  in  the  engineer's  account  was  improper,  and  the  bal- 
ance in  plaintiff's  favor  should  be  increased  accordingly.  Exception  was  duly 
taken  by  the  defendant.    The  jury  found  for  the  plaintiff. 

The  ruling  of  the  court  was  apparently  on  the  basis  that  the  city  engineer 
had  authority  to  vary  the  terms  of  the  original  contract,  and  its  requirements. 
The  contract,  however,  only  gave  the  engineer  the  right  to  vary  the  work 
with  the  consent  of  the  common  council;  and  it  could  not  be  altered  from  the- 
specifications  by  the  contractors  without  the  express  sanction  of  the  city  en- 
gineer, in  writing.  No  such  consent  or  sanction  appears.  The  contract  pro- 
vides that  the  return  of  the  engineer  shall  be  the  account  by  which  the  amount 
of  work  done  and  materials  furnished  under  the  contract  shall  be  computed. 
Whatever  centering  was  done  was  under  the  contract.  It  was  provided  for 
by  one  of  the  specifications.  The  amount  necessary  to  be  done  was  for  the 
city  engineer  to  determine,  and  not  to  be  determined  by  any  outside  tribunal. 
His  certificate  or  return,  by  the  agreement  of  the  parties,  regulated  the  amount 
to  be  allowed  for.  So,  whatever  use  was  made  of  gravel  was  in  the  perform- 
ance of  part  of  the  contract,  as  indicated  by  the  specifications,  that  required 
that  when  the  stone  work  was  completed  "the  street  shall  be  filled  to  its  pres- 
ent grade,"  and  left  in  good  condition.  This  the  contractors  agreed  to  do,  and 
they  were  limited  to  the  compensation  given  by  the  contract.  The  engineer 
had  no  ri;;ht  to  increase  it,  or  to  bind  the  city  to  pay,  beyond  the  contract,  for 
materiid  that  they  used  in  properly  performing  the  contract.  On  this  subject, 
too,  the  return  of  the  engineer  was  agreed  to  be  the  guide,  and  that  does  not 
inclnde  it.  The  parties  had  a  right  to  ag^^e  to  be  bound  by  the  return  of  the 
engineer.    Such  a  provision  is  obligatory.    Canal  Co,  v.  Coal  Co.,  50  N.  Y> 
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264,  and  casee  cited.  By  the  fair  construction  of  the  contract  In  question,  It 
must,  I  think,  be  held  thitt  the  return  of  the  engineer  was  conclusive  on  the 
contntctota  as  to  the  material  furnished  or  work  done.  That  being  so,  the 
plaintiff  had  no  right  to  recover  for  the  gravel,  or  for  any  more  centering  than 
that  allowed  in  the  return. 

Was  the  return  of  tlie  engineer  also  conclusive  as  to  the  charge  to  be  made 
«g:iinst  the  contractors  for  the  stone  taken  from  the  old  structure,  and  used 
in  the  new  ?  There  is  no  dispute  as  to  the  amount  in  fact  used.  The  con- 
tractors were  paid,  under  the  head  of  "Excavation,"  for  taking  it  out  of  the 
old  structure.  The  plaintiff  called  one  witness,  the  real  party  in  interest,  who 
testified  that  it  was  of  no  value  after  taken  out;  that  the  labor  required  to  put 
it  in  order  was  as  much  as  it  was  wortli, — while  another  witness  CHlled  by 
plaintiff  places  the  value  of  the  148  yards,  after  being  taken  ont,  at  least  01a 
yard,  and  the  42  yards,  $Z  a  yard.  The  evidence  on  the  part  of  defendant 
placed  the  value  at  as  much  as  was  charged.  The  weight  of  evidence  was 
strongly  in  favor  of  the  proposition  that  the  stone  were  of  considerable  value. 
In  such  a  case,  the  engineer  had  no  right  to  give  to  the  contractor  the  stone 
that  were  used  In  the  new  structure.  It  was  his  duty,  under  the  contract,  to 
fix  the  amount  to  be  allowed  by  the  contractors  therefor,  and  "the  value 
thereof  shall  be  deducted  from  the  account  of  work  done  under  this  agree- 
ment." The  allowance  was  a  matter  to  be  done  when  the  account  was  made 
up,  and  that  was  to  be  done  when  the  contract  was  completed.  In  case  of 
any  misanderstanding  in  regard  to  the  true  intent  or  meaning  of  any  of  the 
terms  of  the  contract  or  specifications,  the  decision  of  the  engineer  was  to  be 
conclusive.  It  is  quite  apparent  that  nothing  was  to  be  left  open  for  litiga- 
tion under  the  contract,  and  that  the  return  or  final  account  of  the  engineer 
was  to  include  and  represent  and  adjust  all  the  claims  of  the  contractors. 
This  was  to  lie  verified,  and  presented  to  the  common  council.  They  were  to 
review,  and,  if  satisfactory,  approve;  and  thereupon  the  contractors  "shall  be 
entitled  to  receive  the  amount  due  on  said  final  account"  "in  full  settlement 
of  tliis  contract. "  The  return  approved  by  the  common  council  would  thus, 
according  to  the  terms  of  the  contract,  be  a  full  settlement.  It  would  follow 
that  if  the  plaintiff's  action  is  on  the  contract  he  would  be  bound  by  the  re- 
turn. It  is,  however,  suggested  by  the  plaintiff  that  the  written  contract  is 
not  the  sole  cause  of  action,  but  that  it  includes  several  contracts  made  by  the 
city  engineer  as  the  authorized  agent  of  tlie  city.  The  complaint  counts  only 
on  "a  contract."  The  items  in  dispute  all  relate  to,  and  are  included  in,  the 
subject-matter  of  the  written  contract.  The  gravel  and  centering,  if  fur- 
nished by  the  contractors,  were  furnished  in  the  performance  of  work  they 
were  required  to  do  under  the  contract.  The  matter  of  the  stone  was  provided 
for  by  the  contract.  No  authority  is  shown  in  the  engineer  to  make  any  new 
contract.  Xone  will  be  implied.  Woodruff  v.  Railroad  Co.,  108  N.  Y.  89, 
14  X.  £.  Bep.  832.  He  simply  carried  out  the  written  one,  and  made  his  re- 
turn as  required  by  it. 

As  the  case  stood,  we  think  it  should  have  been  held  that  the  plaintiff 
showed  no  right  of  recovery  beyond  the  balance  fixed  by  the  return  of  the  city 
engineer.  It  follows  that  the  judgment  must  be  reversed.  Judgment  and 
order  reversed  on  the  exceptions,  and  new  trial  ordered;  costs  to  abide  event. 

All  concur. 


Webber  v.  Vincent  et  cU. 
(Supreme  Court,  Oeneral  Term,  Fourth  Depariment    Febmarj  11,  1800.) 

t  LiBZI,  Ajn>  SlUTDBK— EXEHPLART  DaXAQBS— HUBBAND  UKO  WlTB. 

In  an  action  for  slander  against  a  husband  and  wife,  for  words  spoken  by  the 
wife,  a  charge  "that,  as  to  any  words  spoken  by  the  wife  in  the  absence  of  her 
husband,  and  without  his  knowledge,  a  jurj,  in  awarding  exemplary  damages, 
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should  not  render  damage*  to  as  fall  an  extent— sbonld  be  more  careful  In  it— than 
if  the  words  were  spoken  by  the  husband,  or  spoken  with  his  knowledge  or  assent, " 
is  as  favorable  as  the  husband  baa  a  right  to  expect. 
9w  Same — Privileqed  Commumioations. 

A  statement  by  defendant  concerning  plalntiXTs  character,  In  answer  to  an  in- 
quiry by  one  who  has  an  interest  in  knowing,  is  not  privileged  when  made  in  tli» 
presence  of  other  persons  beside  the  one  interested.' 
8.  Same— Plbadiko  and  Proof. 

Where  a  witness  testifies  that  defendant  used  the  words  alleged  in  the  complaint, 
he  may  also  testify  to   the  use  of  other  words  on  the  same  occasion,  as  tbe 
whole  transaction  may  be  given  in  evidence;  and  it  is  for  the  jury  to  say  wbetber 
the  words  were  proved  substantially  as  alleged, 
i.  Bake— ExcBssrvB  Damaobs. 

A  verdict  for  $800  for  impoting  want  of  chastity  to  a  woman  it  not  exoesalTtt. 

Appeal  from  circuit  court,  Jefferson  countj. 

Action  by  Maud  Webber  against  Dorliska  B.  Vincent  and  Wilber  J.  Vin- 
cent, to  recover  damages  for  slanderous  words,  imputing  unchastity  to  plain- 
tiff, uttered  by  the  defendant  Dorliska  B.  Vincent,  who  is  the  wife  of  tb» 
other  defendant.  The  complaint  contained  two  counts. — one  for  words  spoken 
in  July,  1886,  and  the  other  in  September,  1886.  Judgment  was  entered  oa 
a  verdict  for  plaintiff  for  0800,  and  defendants  appeal. 

Argued  before  Hakdin,  P.  J.,  and  MABTm  and  Miskwts,  JJ. 

W.  M.  Rogers,  for  appellants.    L.  Q.  Qriffin,  for  respondent. 

Merwin,  J.  It  is  claimed  by  the  appellants  that  the  court  erred  in  chain- 
ing that  exemplary  damages  could  be  recovered  against  the  husband.  The 
court  did  charge  "that,  as  to  any  words  spoken  by  the  wife  in  the  absence  of 
ber  husband,  and  without  his  knowledge,  a  jury,  in  awarding  exemplary 
damages,  should  notrenderdaraagestosofull  an  extent — should  be  more  care- 
ful in  it — than  if  the  words  were  spoken  by  the  husband,  or  spoken  with  his 
knowledge  or  assent."  The  court,  in  substance,  followed  the  rule  laid  down 
in  Upton  v.  Upton,  4  N.  T.  Supp.  936,  where  it  was  held  that  a  narrower 
limit  of  exemplary  damages  existed  where  the  husband  was  made  defendant 
simply  because  of  the  marital  relation.  No  case  is  cited  holding  that  exem- 
plary damages  cannot  be  recovered  in  such  a  case.  On  the  coutrary,  it  Wa» 
held  in  Fowler  v.  Chichester,  26  Ohio  St.  9,  that  in  an  action  like  the  present 
exemplary  damages  might  be  allowed.  In  Austin  v.  Wilson,  4  Cush.  273, 
it  was  held  that,  in  an  action  brought  against  husband  and  wife  for  a  libel 
by  the  wife,  no  smaller  damages  are  to  be  assessed  than  would  be  legally 
recoverable  if  the  libel  had  been  published  by  her  while  sole,  and  the  action 
bad  been  against  her  alone;  it  being  said  that  a  husband  is  liable  for  hia 
wife's  acts,  when  liable  at  all,  to  the  same  extent  as  if  she  alone  were  an- 
swerable. In  Lombard  v.  Batchelder,  58  Vt.  558,  exemplary  damages  were- 
beld  to  be  recoverable  against  husband  and  wife  in  an  action  against  them 
for  the  malicious  trespass  of  the  wife,  though  the  husband  was  without  blame. 
The  case  was  distinguished  from  an  action  against  joint  wrong-doers,  where 

>  Statements  made  before  a  meeting  of  stockholders  of  a  railroad  company  by  a 
member,  attributing  drunkenness  and  incapacity  to  one  of  the  officials,  are  privi- 
leged, if  made  in  good  faith,  and  it  is  immaterial  that  attorneys  of  the  company,  who 
are  not  stockholders,  are  present.  But  if  the  statements  are  made  to  the  attorneys, 
and  not  to  the  stockholders'  meeting,  they  are  actionable.  Broughtcn  v.  MoOrew,  39 
Fed.  Hep.  67S.  For  full  discussions  of  what  communications  are  privileged,  see  Bron- 
son  V.  Bruce,  (Mich.)  86  N.  W.  Rep.  671,  and  note ;  Lynch  v.  Feblger,  (La.T  1  South.  Rep. 
600,  and  note;  Byam  v.  Collins,  (N.T.)  19  N.  B.  Rep.  75;  Pierce  v.  Oaid,  (Neb.)  87  N. 
W.  Rep.  677,  and  cases  cited ;  Press  Co.  v  Stewart,  (Pa.)  14  Atl.  Bep.  51;  Uallory  v. 
Pioneer-Press  Co.,  (Minn.)  26  N.  W. Bep.  904,  and  note;  Greenwood  v.  Cobbey,  (Neb.)  4» 
N.  W.  Rep.  418;  Lowry  v.  Vedder,  (Minn.)  Id.  542;  Railway  Co.  v.  Richmond,  (Tex.) 
11  S.  W.  Bep.  BS5;  Cotulla  v.  Kerr,  Id.  1068;  Wright  v.  Lathrop,  (Mass.)  81  N.  E. 
Rep.  963;  John  W.  Lovell  Co.  v.  Houghton,  (N.  Y.)  82  N.  E.  Bep.  106J;  Hayes  v.  Press- 
Co.,  (Fa.)  18  AU.  Rep.  SSI;  Burke  v.  Mascarich,  (CaL)  23  Fao.  Rep.  678;  Nlssen  v. 
Cramer,  (N.  C.)  10  S.  E.  Rep.  676. 
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the  improper  motive  of  one  cannot  be  made  the  ground  of  aggravating  the 
damages  against  the  other,  if  he  is  free  from  sueh  motive;  it  being  said  that 
in  8Dch  case  the  plaintiff  must  elect  against  which  party  he  will  seek  aggra- 
vated damages.  If  the  action  is  for  the  tort  of  the  wife,  for  whicli  the 
hnsbond  is  liable  solely  by  reason  of  the  wife's  coverture,  the  plaintiff  lias 
no  election;  he  must  proceed  against  both.  Fitzgerald  v.  Quann,  109  N.  Y. 
441, 17  K.  £.  Bep.  3&4.  The  husband  is  not  joined  as  a  defendant  on  the 
ground  that  her  guiit  is  imputed  to  him,  but  because,  so  long  as  the  marital 
relation  continues,  the  wife  is  incapable  of  being  sued  alone.  Bapallo,  J., 
in  Kowing  t.  Manly,  49  N.  Y.  201.  Under  the  ruling  in  the  Fitzgerald 
Cau,  the  liability  of  the  husband  is  controlled  by  the  comtuon  law,  and  under 
that  the  husband  was  not  entitled  to  a  charge  any  more  favorable  than  was 
given. 

It  is  further  claimed  that  the  court  erred  in  refusing  to  submit  to  the  Jury 
the  question  of  privilege.  The  defendants  asked  the  court  to  charge  the  jury 
'tlu^  if  they  Ond  the  defendant  Dorliska,  on  the  occasion  in  September,  1886, 
nttered  the  words  spoken  by  her,  in  answer  to  a  question  or  questions  asked  her 
by  Mrs.  Learaan,  as  testified  to  by  said  Dorliska,  in  good  faith,  believing  them 
to  be  true  about  the  plaintiff,  it  was  a  privileged  communication."  This 
the  court  refused,  and  defendants  excepted.  The  testimony  of  Dorliska  on 
the  subject  was  as  follows:  "I  had  a  conversation  with  Mrs.  Leaman  at  my 
house  in  September,  1886.  My  husluind  and  Mrs.  Marshall  were  present, — 
four  of  OS.  Mrs.  Leaman  asked  me  concerning  the  Webber  girls.  She  asked 
me  if  they  were  respectable  girls,  and  fit  associates  for  her  daughter.  I  said 
that  I  should  not  think  so,  according  to  my  suspicions.  I  said  in  my  opinion 
site  had  been  in  the  family  way.  Mrs.  Leaman  asked  me  if  I  was  sure  of  it, 
and  I  said  no,  but  I  believed  it  to  be  so.  She  said  she  had  heard  the  same 
thing  at  Clayton,  before  she  asked  me,  but  said  she  asked  me  because  she 
thought  I  ought  to  know,  living  so  near  them. "  It  may  be  that  Mrs.  Lea- 
man had  such  an  interest  in  the  information  sought  thai  a  communication  to 
ber  alone,  in  good  faith,  in  response  to  inquiry  made  by  her,  would  be 
privileged.  (Seldem,  J.,  in  Lewis  v.  Chapman,  16  N.  Y.  374;)  but  the  rule 
in  such  cases  is  that  the  communication  must  be  made  only  to  those  inter- 
ested in  receiving  it.  If  the  publication  be  general,  it  will  lose  its  protection 
ai  a  privileged  communication.  Folk.  Starkie,  Sland.  §  688,  marg.  p.  526. 
Within  this  rule,  the  request  was  properly  denied.  Others  being  present,  the 
publication  was  not  to  the  interested  party  alone. 

It  is  fuiiilier  claimed  that  the  court  erred  in  admitting  evidence,  over  de- 
fendants' objection,  of  words  not  alleged  in  the  complaint.  A  witness,  in 
testifying  to  what  occurred  on  the  two  occasions  referred  to  in  the  complaint, 
stated  the  use  by  the  defendant  of  an  expression  somewhat  different  from  the 
words  alleged  in  the  complaint.  The  witness  also  testified  that  the  defend- 
ant used  the  words  as  alleged.  Whether  the  words  substantially  as  alleged 
were  proved  was  for  the  jury  to  say.  The  witness  was  properly  allowed  to 
give  the  whole  transaction. 

It  is  claimed  the  damages  are  excessive.  The  case  was  a  peculiar  one. 
The  degree  of  aggravation  depended  on  the  view  taken  by  the  Jury  of  the  ev- 
idence as  given  tofore  them.  Nosu£Bcient  ground  is  made  apparent  for  us  to 
interfere. 

Xo  other  point  is  made.  It  follows  the  judgment  and  order  must  be  af- 
firmed.   Judgment  and  order  affirmed,  with  costs. 

Mabtin,  J.,  concurs. 

Hardim,  p.  J.  I  think  the  words  were  not  privileged,  and  I  assent  to  the 
opinion  in  all  other  respects.    Byam  v.  Collins,  111  N.  Y.  143,  19  N.  £. 

Bep.  75. 
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MonsRLKr  «.  Union  Fbbbt  Go. 
(Supreme  Court,  Oeneral  Term,  First  Department.    February  14, 1800.) 

ITsouoEiicE — Violation  or  Statutb — Bubden  or  Psoor. 

Laws  N.  Y.  1848,  c.  821,  providea  that  all  steam-boats  passing  up  and  down  certadn 
portions  of  the  East  river  shall  be  navigated,  as  near  as  possibleu  in  the  center  of 
the  river,  except  in  going  in  or  ont  of  their  nsnal  berths,  and  shall  not  be  propelled 
above  a  certain  rate  of  speed,  and  provides  a  punishment  for  its  violation  by  the 
master,  pUot,  or  engineer  of  any  steam-boat,  field,  that  proof  of  the  violation  of 
the  statute  by  the  pilot  of  a  ferry-boat  was  not  such  absolute  proof  of  negUgeitoe 
on  his  part  as  to  preclude  his  recovering  for  injuries  sustained  in  a  oolUdon,  bat 
merely  placed  the  burden  upon  him  of  showing,  not  only  that  defendants  were  oeg- 
ligent,  but  that  his  violation  of  the  statute  in  no  way  contributed  to  the  injury. 

Appeal  from  circuit  coart.  New  York  county. 

Action  by  Charles  Minerley,  Jr..  Hgainst  the  Union  Ferry  Company  of 
Brooltlyn.  Plaintiff  appeals  from  a  j  udgment  dismiaalng  his  complaint  on  the 
merits. 

Argued  before  Van  Bbumt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 

Abbett  <t  Fuller,  {Henry  Schmitt,  of  counsel,)  for  appellant.  B.  D.  SOU- 
man,  {Frederic  A.  Ward,  of  counsel,)  for  respondent. 

Van  Brunt,  P.  J.  This  action  was  brought  to  recover  damages  sustained 
by  the  plaintiff  alleged  to  have  been  caused  by  the  negligence  of  the  pilot  in 
charge  of  one  of  the  ferry-txMts  of  the  defendant.  It  will  not  be  necessary,  in 
considering  the  only  question  to  be  discussed  in  tbe  disposition  of  this  appeal, 
to  state  in  detail  the  evidence  that  was  produced  on  lx)th  sides  upon  the  trial 
of  the  action.  It  will  suifice  to  state  the  general  features  of  such  evidence, 
and  tbe  apparent  ruling  of  the  court  upon  certain  portions  thereof,  in  order 
to  come  to  a  conclusion. 

The  plaintiff  in  this  action  was  a  pilot  having  charge  and  sole  control  of 
the  Erie  Annex  steamer  City  of  Chester,  which  was  accustomed  to  run  be- 
tween Brool<Iyn  and  Jersey  City.  Tbe  defendants  own  and  control,  among 
others,  the  ferry  from  the  foot  of  Whitehall  street.  New  York,  to  the  foot  of 
Hamilton  avenue,  in  the  city  of  Brooklyn.  On  the  morning  of  the  7th  of 
August,  1885,  the  plaintiff  l^t  his  slip  at  the  Fulton  Ferry,  in  Brooklyn,  on 
bis  usual  trip  to  Jersey  City;  and  he  proceeded  upon  bis  course  until  he  neared 
tlie  Hamilton  Ferry  slip,  at  the  foot  of  Whitehall  street.  A  boat  cailed  tbe 
Monticello  was  coming  out  from  said  slip,  and  another  boat,  the  Brooklyn, 
was  making  for  said  slip  on  her  trip  from  Brooklyn.  The  position  of  the 
plaintiff's  boat  ia  variously  stated  by  the  witnesses  on  the  part  of  the  plaiuttff 
and  of  the  defendant;  the  defendant  claiming  that  she  was  running  along 
close  to  the  pier-heads,  and  very  far  from  the  middle  of  the  river,  and  the 
plaintiff  claiming  that,  although  she  was  much  nearer  the  pier-heads  than 
the  middle  of  the  river,  yet  still  she  was  as  near  the  center  the  river  as  she 
could  be  under  the  circumstances.  It  was  further  claimed  upon  the  part  of 
the  defendant — and  the  evidence  seemed  to  establish  tbe  fact— that  she  was 
proceeding  down  the  river  at  a  rate  of  more  than  10  miles  an  hour.  The 
Brooklyn  and  the  Chester  came  into  collision,  and  the  plaintiff  was  injured. 
Among  other  evidence  offered  upon  the  part  of  tLe  defendant  was  cbapter^l 
of  the  Laws  of  1848,  entitled  "An  act  in  relation  to  the  navigation  of  tbe 
East  river  by  steam-boats,"  which  is  in  the  following  language:  "Section  1. 
All  tbe  steam-boats  passing  np  and  down  the  East  river,  between  the  Battery, 
at  tbe  southern  extremity  of  the  city  of  New  York,  and  Blackwell's  Island, 
shall  be  nav  igated,  as  near  as  possible,  in  tbe  center  of  the  river,  except  in  g^ 
ing  into  or  out  of  the  usual  berth  or  landing-place  of  such  steam-boat,  and 
shall  not  be  propelled  at  a  greater  rate  of  speed  than  10  miles  an  hour.  Sec. 
2.  The  master,  pilot,  or  engineer  of  any  steam-boat  violating  either  of 
the  provisions  of  tbe  foregoing  section  shall  be  deemed  guilty  of  a  miade* 
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meanor;  and,  in  addition  thereto,  the  master,  pilot,  and  engineer  of  such 
steam-boat  shall,  respectively,  be  liable  to  the  penalty  prescribed  in  section 
nine,  title  ten,  chapter  twenty,  of  the  first  part  of  the  Revised  Statutes,  to  be 
aoed  for  and  applied  as  therein  directed. " 

It  was  claimed  upon  the  trial  that  the  evidence  showed  that  the  plaintiff's 
steam-boat  was  not  as  near  as  possible  in  the  center  of  the  river,  and  that  she 
was  propelled  at  a  greater  rate  of  speed  than  10  miles  an  hour,  and  therefore 
that  he  was  shown  to  have  been  guilty  of  negligence  by  this  violation  of  the 
statute;  and  for  this  reason,  it  would  seem,  the  court  dismissed  the  complaint. 
This,  we  think,  was  error.    The  statute  nowhere  decides  that  a  violation  of 
its  provisions  shall  be  negligence,  as  a  matter  of  law.    It  provides  a  punish- 
ment for  the  violation,  but  nothing  is  said  as  to  the  liability  of  being  subject 
to  any  other  penalty  than  that  therein  prescribed.    Under  these  circumstances, 
proof  of  the  violation  of  the  statute  is  not  such  absolute  proof  of  negligence 
as  the  oonrt  below  seems  to  have  considered  it.    It  is  undoubtedly  true 
that  a  person  failing  to  comply  with  the  requirements  of  the  statute  above 
referred  to  is  prima  facie  guilt j  of  negligence.    The  failure  to  conform  to 
the  statutory  requirements  may  be  qualified  by  circumstances,  bearing  upon 
the  question,  which  may  rebut  the  presumption  arising  from  the  failure  to 
comply  with  the  statute;  and,  where  there  is  such  a  condition  of  the  proof, 
the  question  of  negligence  becomes  one  for  the  jury,  in  view  of  all  the  evi« 
dence  offered  in  the  case,  the  statute  included.    MeRUskard  v.  Flint,  114 
N.  Y.  222-227,  21  N.  E.  Rep.  163.    In  the  case  at  bar,  evidence  was  offered 
npon  the  part  of  the  plaintiff  from  which  the  jury  might  possibly  have  inferred 
that  the  violations  of  the  statute  which  were  established  by  the  evidence  in  no 
manner  contributed  to  the  happening  of  the  accident,  except  the  mere  fact 
that  by  the  violation  of  the  statute  the  plaintiff  was  in  the  position  in  which 
be  was.    But,  even  if  he  was  in  that  position  in  consequence  of  his  violation 
of  the  statute,  this  gave  no  right  to  the  other  boats  in  the  river  to  run  him 
down.    He  bad  made  himself  liable  to  the  penalties  prescribed  by  the  statute, 
and  he  had  also  made  himself  liable,  in  case  of  accident,  to  the  presuinption 
that  the  accident  had  arisen  l)ecauae  of  his  violation  of  the  requirements  of 
the  statute;  and  these  were  the  only  burdens  which  such  violation  imposed  upon 
him.    It  aeenos,  however,  to  have  been  considered  by  the  court  below  that 
upon  proof  of  this  violation  all  right  upon  the  part  of  the  plaintiff  to  a  recov- 
ery for  damages  sustained  in  consequence  of  defendant's  negligence  was 
ended.     As  already  said,  we  do  not  think  this  to  be  the  true  rule  of  law. 
It  placed  the  burden  upon  the  plaintiff  of  establishing,  not  only  that  the  de- 
fendant was  negligent,  but  that  his  violation  of  the  statute  in  no  manner 
contributed  to  the  happening  of  the  accident;  the  presumption  as  to  his  own 
negligence,  because  of  the  violation  of  the  statute,  being  against  him.     The 
conflict  of  evidence  between  the  witnesses  upon  the  part  of  the  plaintiff 
and  the  defendant,  as  to  the  happening  of  the  accident,  raised  the  question  as 
to  whether  the  violation  of  the  statute,  and  the  subsequent  management  of 
the  plaintiff's  boat,  in  any  manner  contributed  to  it.    This  was  a  question  for 
the  jury,  and  they  were  to  determine  whether  the  plaintiff  had  given  sulTicient 
excuse  to  rebut  the  presumption  which  bis  alleged  violation  of  the  statute 
raised.    We  do  not  think,  therefore,  that  the  court  was  justified  in  the  ex- 
treme view  which  it  took  in  reference  to  this  matter;  and  it  should  have 
sabmitted  the  question  to  the  jury,  instructing  them  as  to  the  effect  of  the 
statute  in  question,  and  leaving  the  evidence  with  them  to  weigh,  and  deter- 
mine whether  the  plaintiff  had  rebutted  the  presumption  which  his  violation 
of  tbe  statnte  entailed.    Under  these  circumstances,  we  think  that  the  judg- 
ment was  erroneous,  and  mast  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  aliide  tbe  event.    All  concur. 
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SwTH  V.  Savin  et  al. 
(Supreme  Court,  Oeneral  Term,  First  DepartmenL    February  14, 1890.) 

1.   P]:.BDOB — HtPOTHECATIO!? — RiORTS  OP  Plbdoeob. 

B.  &  Co.,  private  bankers,  negotiated  several  loans  witta  defendants,  and  as  ool- 
lateral  security  for  ono  of  them  pledged  stock  deposited  with  them  by  plainUif  aa- 
security  for  any  overdrafts  he  miKUt  make.  B.  &  Co.  having  failed,  defeodante 
sold  out  the  different  stocks  deposltisd  with  them.  Upon  the  sale  of  the  seoaritle» 
pledged  for  the  flrst  loan,  there  was  a  surplus;  and  on  the  sale  of  the  securities  for 
the  second  loan,  among  which  was  plaintiff's  stock,  a  surplus  was  realized,  but 
on  the  closing  out  of  the  other  transaotioDS  B.  A  Co.  remained  indebted  to  defend- 
ants. Held  that,  as  against  the  true  owners  of  the  various  securities,  defendant* 
were  holders  for  value  only  to  the  extent  of  the  particular  loans  made  upon  thA 
particular  securities;  that  plaintiff  had  no  claim  on  the  surplus  from  the  sale  of  tlia 
stock  pledged  tor  the  flrst  loan,  but  could  recover  the  whole  of  the  surplus  from 
the  sales  of  the  collaterals  for  the  second  loan,  in  the  absence  of  other  olatma  t» 
the  fund;  and  waa  not  restricted  to  such  proportion  of  that  surplus  as  bis  stock 
bore  to  the  whole  of  the  securities  pledged, 
Sl  Sams— Lia.biutt  or  Bona  Fidb  Holdzb. 

Plaintiffs  shares  were  sold  on  Uav  14th,  but,  because  of  the  peeoUar  power  of 
attorney  plaintifl  had  attached  to  the  certificate,  they  were  not  a  good  delivery 
upon  the  stock  exchange,  and,  because  of  a  notice  given  by  plaintiff,  defendants 
were  unable  to  transfer  the  stock  until  June  24th.  Held,  that  defendants  were 
chargeable  with  the  value  of  the  stock  as  of  Uay  14th,  the  date  of  the  sale. 

a.  samb. 

The  fact  that  the  power  of  attorney  attached  to  the  oertiflcate  was  not  of  th* 
form  authorized  by  the  stock  exchange  did  not  affect  defendants'  rights  as  bona 
fide  holders. 

Appenl  from  a  Judgment  entered  upon  the  report  of  a  referee. 

Action  by  Frederick  H.  Smith  aj^nst  Francis  W.  Savin  and  Elisbs  W. 
YanderhofT,  and  John  Wheeler  aa  assignee  and  receiver  of  O.  M.  Bogart  & 
Co.,  and  others,  defendants.  A  reference  was  bad,  >nd  plaintiff  and  defend- 
ant Wheeler  appeal  from  the  judgment  entered  on  the  report  of  the  referee. 

Argued  before  Van  Brunt,  P.  J.,  and  Bkadt  and  Danibls,  J  J. 

J.  A.  Denntson,  [Leslie  W.  Russell,  of  counsel,)  for  appellant  Smith.  John 
Notman,  for  appellant  Wheeler.  Henry  A.  Root,  (Thaddeus  D.  Kenneaon,  of 
counsel,)  for  respondents. 

Yan  Brxtnt,  p.  J.  This  action  was  brought  to  reach  the  proceeds  nrlslng- 
from  the  sale  of  100  shares  of  the  stock  of  the  Missouri  Pacific  Railroad  Com- 
pany, alleged  to  be  in  the  possession  of  the  defendants  Savin  &  Yanderhoff. 
The  action  having  been  referred  to  a  referee,  the  following  facts  appeared: 
For  many  years  prior  to  the  dates  mentioned  in  the  compMnt  the  plaintiff 
had  been  doing  a  banking  busineas  with  the  firm  of  0.  M.  Bogart  &  Co.  In 
the  forepart  uf  May,  1884,  he  deposited  with  them  a  large  amount  of  stock 
and  United  States  bonds  as  security  for  any  overdrafts  he  might  make.  On 
the  13tb  day  of  that  month  he  was  indebted  to  that  firm  in  the  sum  of  848,- 
170.79.  O.  M.  Bogart  &  Co.,  without  the  plaintiff's  knowledge  and  consent, 
pledged  the  stock  and  bonds  of  the  plaintiff  as  security  for  certain  moneys 
which  they  had  borrowed  from  divers  persons.  On  the  8th  of  May  they  had 
hypothecated  to  the  Central  Trust  Company  $55,000  of  United  States  bonds 
belonging  to  the  plaintiff,  and  received  therefor  $55,000  In  cash,  which  the 
plaintiff  subsequently,  on  the  26th  of  May,  had  to  pay  to  said  trust  company 
in  order  to  redeem  said  bonds.  On  the  13th  of  May  the  firm  of  Bogart  &  Co. 
negotiated  a  call  loan  with  the  defendants  Savin  &  Yanderhoff  of  $50,000, 
and  as  collateral  security  therefor  deposited  a  large  amount  of  stocks.  Sub- 
sequently, on  the  same  day,  they  negotiated  another  loan  of  850,000  with 
Savin  &  Yanderhoff,  and  deposited  as  collateral  therefor  a  large  quantity  of 
stocks,  among  which  was  a  certificate,  No.  9,728,  for  100  shares  of  Missouri 
Pacific  stock,  belonging  to  the  pkintiff,  being  the  stock  mentioned  in  the  com- 
plaint.   These  hypothecations  were  made  without  the  knowledge  and  consent 
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of  the  plaintiff.  It  further  appeared  that  there  were  also  certain  other  trans- 
actions between  Bogart  &  Co.  and  Savin  &  Yanderhoff  which  had  taken  place 
prior  to  the  18th  of  May.  1884.  On  the  I4th  of  May,  Bogart  &  Ck>.  made  a 
general  assignment  for  the  beneBt  of  creditors  to  the  defendant  Wheeler,  no- 
tice of  which  assignment  was  read  off  in  the  stock  exchange  at  about  10:30 
A.  H.  of  that  day.  Upon  hearing  the  announcement  of  the  failure.  Savin, 
with  the  securities  for  the  two  loans,  went  to  the  office  of  Bogart  &  Co.,  and 
there  made  a  demand  for  the  payment  of  the  loans.  They  not  being  paid,  he 
went  to  the  stock  exchange  and  sold  oat  the  stocks.  No  notice  of  such  sale 
was  ever  given  to  Bogart  &  Co.,  to  Wheeler,  the  assignee,  or  to  the  plaintiff. 
Under  this  sale,  the  defendant  Savin  undertook  to  deliver  the  stock  so  sold, 
bat  the  purchaser  refused  to  accept  the  100  shares  of  Missouri  Faciflc  stand- 
ing in  the  plaintiff's  name.  Because  of  some  irregularity  in  reference  to  the 
power  of  attorney  attached  to  the  certiflcate  of  stock.  Savin  &  Yanderhoff  at- 
tempted to  have  said  stock  transferred  to  their  names ;  hut,  in  consequence 
of  a  notice  which  the  plaintiff  had  given  to  the  company,  the  company  refused, 
to  make  such  transfer  until  they  were  indemnified,  and  said  transfer  was  not 
perfected  until  about  the  21st  of  June,  when  they  delivered  the  said  stock 
upon  the  sale  made  by  them.  Upon  the  sale  of  the  stock  hypothecated  for 
the  first  950,000  loan,  there  resulted  a  surplus  of  $4,293.05;  and  on  the  sale 
of  the  stock  hypothecated  for  the  second  loan,  for  which  the  plaintiff's  100 
■hares  of  Missouri  Pacific  were  also  pledged,  there  resulted  a  surplus  of 
$3,51L81.  On  the  same  day  the  defendants  Savin  &  Yanderhoff  undertook 
to  close  oat  their  other  transactions  with  Bogart  &  Co.,  by  the  purchase  and 
sale  of  stocks,  and  there  resulted  a  deficiency  of  4^5,131.35  on  these  transao- 
tions,  leaving  Bogart  &,  Co.  indebted  to  them  in  that  amount;  which  sum  the 
defendant  Savin  claimed  the  right  to  deduct  from  the  surplus  arising  upon 
the  sale  of  stocks  mentioned,  leaving  a  balance  in  their  hands,  after  deduct- 
ing commissions  amounting  to  the  sum  of  $2,788.61.  The  referee  sustained 
their  claim,  and  gave  judgment  for  the  plaintiff  for  said  amount,  and  to  the 
defendants  Savin  &  Yanderhoff  for  their  costs. 

It  would  seem  to  be  clear  that  the  firm  of  Bogart  &  Co.  had  no  enforceable 
claim  on  the  14th  of  May,  1884,  against  the  -plaintiff,  for  their  advances  to 
bim,  because  they  bad,  without  the  plaintiff's  knowledge  or  consent,  pledged 
the  securities  belonging  to  him  to  secure  tlieir  own  Indebtedness.  If  upon 
the  day  in  question  Bogart  &  Co.  had  made  any  claim  upon  the  plaintiff  be- 
cause of  their  advances  to  him,  the  fact  of  their  conversion  of  his  securities 
would  have  been  a  complete  defense  to  any  such  claim;  and  we  must  there- 
fore consider  the  rights  of  the  parties,  in  reference  to  the  proportion  of  the 
surplus  arising  on  the  sale  of  these  stocks  by  Savin  &  Yanderhoff,  entirely 
independent  of  and  free  from  any  claim  that  Bogart  &  Co.  might  have  bad 
against  Smith,  bad  they  not  misappropriated  the  collaterals  which  he  had  de- 
posited with  tbem.  It  would  appear  that  the  various  transactions  between 
Bogart  &  Co.  and  the  defendants  Savin  &  Yanderhoff  were  separate  and  dis- 
tinct, and  that  the  collaterals  deposited  as  security  for  one  transaction  had  no 
relation  to  the  collaterals  deposited  as  security  for  the  other  transactions ;  and 
therefore,  as  against  parties  who  are  the  true  owners  of  the  securities  which 
were  pledged  upon  these  various  loans,  the  firm  of  Savin  &  Yanderhoff  are 
holders  for  value  only  to  the  extent  of  the  particular  loans  made  upon  the  par- 
ticular securities.  It  appears  from  the  evidence  that  upon  the  sale  of  the  se- 
curities pledged  upon  the  first  loan  of  $50,000  a  surplus  arose  of  $4,293.05, 
and  that  u(>on  the  sale  of  the  securities  pledged  upon  tlie  second  loan,  includ- 
ing the  100  shares  of  Missouri  Pacific  stock,  a  surplus  was  realized  of  $3,- 
511.81;  and  that,  upon  the  closing  out  of  the  other  stock  transactions  between 
Bogart  and  Savin  &  Yanderhoff,  Bogart  remained  indebted  to  Savin  &  Yan- 
derhoff in  tlie  sum  of  $5,131.25,  as  has  already  been  stated.  The  learned  ref- 
eree, in  settling  the  rights  of  ttie  parties  under  this  state  of  facts,  commingled 
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the  surplus  arising  upon  the  sale  of  the  stocks  into  one  fnnd,  and  deducted 
the  indebtedness  due  to  Bavin  from  Bogart  therefrom,  giving  the  plaintiff 
judgment  for  the  balance.  Wedonot  see  how  any  such  commingling  of  tlioee 
funds  can  be  supported.  Neitlier  can  the  claim  made  upon  the  part  of  the 
plaintiff  tliat  he  is  entitled  to  the  surplus  arising  from  the  sale  of  the  stocks 
pledged  as  collateral  to  both  loans,  because  upon  the  first  loan  made  on  the 
14tli  of  May  there  does  not  seem  to  liave  been  any  stock  of  the  plaintiff  pledged, 
and  it  is  only  in  the  second  loan  that  his  100  shares  of  Missouri  Fadflc  stock 
were  pledged.  Savin  &  Yanderhofl  would  have  no  right  to  charge  their  gen- 
eral indebtedness  against  any  portion  of  this  surplus,  to  the  detriment  of  the 
rights  of  the  plaintiff;  but  the  plaintiff  would  tiave  a  right  to  recover  the 
4(3,511.81,  the  surplus  arising  from  the  salee  of  the  stocks,  among  which  were 
the  plaintiff's  stiareB,  in  the  absence  of  other  claims  and  the  proof  of  other 
rights  to  this  fund. 

The  claim  made  upon  the  part  of  the  assignee  that  the  plaintiff  should  only 
have  such  proportion  of  this  surplus  as  his  stock  bore  to  the  whole  of  the  se- 
curities pledgol  cannot  be  sustained.  Bogart  &  Co.  were  wrong-doers,  as  far 
as  the  plaintiff  was  concerned,  and  their  representative  can  claim  no  rights  in 
any  portion  of  this  surplus,  l>ecause,  under  such  circumstances,  equity  would 
require  the  loan  to  be  paid  out  of  the  other  securities  pledged,  before  resort 
could  be  bad  to  tlie  stock  belonging  to  the  plaintiff  which  bad  been  wrong- 
fully appropriated.  But  we  cannot  see  any  reason  for  the  allowance  of  any 
claim  upon  the  part  of  the  plaintiff  for  the  surplus  remaining  after  the  sale  of 
the  securities  pledged  upon  the  first  loan,  as  none  of  the  plaintiff's  stocks  were 
contained  in  such  pledge,  and  be  consequently  could  have  no  interest  in  their 
proceeds. 

As  to  the  claim  that  Savin  &  Vanderhoff  should  be  charged  with  the  value 
of  the  Missouri  Pacific  stock  as  of  the  21st  of  June,  18ti4,  we  do  not  think  it 
can  be  sustained.  These  shares  were  sold  on  the  14th  of  May,  and,  because 
of  the  peculiar  power  of  attorney  attached  to  the  certificate,  they  were  not  a 
good  delivery  upon  the  stock  exchange;  and,  because  of  the  notice  given  by 
the  plaintiff  not  to  transfer  the  same.  Savin  &  Vanderhoff  were  nnable  to 
transfer  the  same,  as  authorized  to  do  by  the  power  of  attorney  which  the 
plaintiff  had  attached  to  the  certificates.  They  therefore  borrowed  the  stock 
to  deliver  under  the  sale  of  the  14th  of  May,  until  they  were  enabled,  by  in- 
demnifying the  company,  to  place  themselves  in  a  position  to  transfer  the  stock 
standing  in  the  name  of  the  plaintiff,  and  thus  return  the  stock  borrowed. 
Under  tliis  state  of  facts,  the  legal  result  would  seem  to  be  that  the  stock  was 
sold  on  the  14tb  of  May,  but  the  delivery  of  the  same,  in  consequence  of  the 
circumstances  which  have  been  adverted  to,  was  not  made  until  the  2l8t  of 
June.  It  does  not  seem  to  us  that  there  is  any  question  in  regard  to  the  reg- 
ularity of  the  sales  of  the  stocks  by  Savin  &  Vanderhoff  which  can  be  raised 
by  the  plaintiffs  now,  l>ecause  no  such  claim  is  set  up  in  the  complaint. 
The  relief  asked  for  is  that  Savin  &  Vanderhoff  account  for  the  proceeds  of 
the  sale  thereof,  and  the  theory  upon  which  the  cause  of  action  is  there  stated  is 
that  the  plaintiff  is  entitled  to  the  proceeds  of  the  sale  of  this  stock.  Neither 
can  the  objection  he  sustained  that  Savin  &  Vanderhoff  were  not  bona  fldt 
holders  of  tiiis  100  shares  of  Missouri  Pacific  stock  because  of  the  pecidiar 
character  of  the  power  of  attorney  attached  to  the  certificate.  The  mere  fact 
that  a  certificate,  with  such  power  of  attorney  attached,  was  not  a  good  deliv- 
ery upon  the  stock  exchange,  unless  acknowledged,  etc.,  in  no  way  affected 
their  legal  right  to  hold  the  security  to  which  the  plaintiff  had  attached  this 
power  of  attorney  for  the  purpose  of  enabling  the  bolder  of  that  oertiScate  to 
transfer  the  shares  thereby  represented  upon  the  books  of  the  company.  It 
has  not  been  deemed  necessary  upon  this  appeal  to  consider  the  question  as  to 
the  money  remaining  in  the  hands  of  the  stock  exchange,  as,  for  the  reasons 
already  stated,  the  judgment  must  be  reversed  and  a  new  trial  had.    We 
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therefore  expresa  no  opinion  as  to  the  propriety  of  the  position  taken  by  the 
referee  in  reference  to  the  claim  us  made  by  the  defendant  the  assignee  of 
Sogftrt  &  Co.  in  that  respect.  For  the  reasons  already  stated,  the  judgment 
appealed  from  must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 


MnJLS  et  ai.  «.  Pabkhubst  et  dl.  * 
(Supreme  Court,  General  Term,  First  Department.    Tebraary  14, 1890.) 

1.  AonoRB— BLicnoK  of  REiiEDnes. 

A  creditor  aeeklDg  to  set  aside  an  wigninent  for  benefit  of  creditors  cannot,  pend- 
ing his  appeal  to  the  conrt  of  appeals  from  the  judgment  tendered  against  him, 
prove  his  claim  under  the  assignment  over  objections  made  by  the  other  creditors. 
S.  AjgsiaTsatxm  fob  BairariT  or  Cbboitobs— Paoor  or  Cl^im— DnrrDBNOB. 

The  fact  that  a  creditor  assigned  a  judgment  which  he  had  obtained  on  a  portion 
of  his  claim  against  the  assignors  to  another  creditor,  who  sued  to  set  aside  the  as- 
signment In  no  war  orecludes  the  f oimer  from  participating  in  the  dividend  upon 
tbe  balance  of  his  claim. 
8.  BaJia— PiBH  uro  Privatb  Dsbts— PBamaKOH. 

Where  an  assignment  for  benefit  of  creditors  provides  that  the  proceeds  be  used 
to  pay  the  private  debts  of  the  assignor,  including  the  debts  of  toe  firm  of  which 
lie  was  a  member,  private  debts  have  no  preference  over  firm  liabilities. 

Appeal  from  special  term,  New  York  county. 

Action  byPhilo  S.  Mills  and  otheni  against  J.  Foster  Farkta mat,  as  assignee 
for  benefit  of  creditors  of  Henry  W.  Ferine,  and  said  Ferine,  for  an  account- 
ing and  a  distribution  of  the  assigned  estate.  Beuben  O.  Smith  and  the  First 
Xational  Bank  appeal  from  the  order  settling  the  account  of  the  assignee  and 
striking  out  their  claims. 

Argued  before  Van  BBtnnr,  F.  J.,  and  Bbadt  and  Danibls,  JJ. 

Harmon  <t  Chapman,  {Benjamin  B,  Harmon,  of  counsel,)  for  appeUants. 
Humphrey  MeMaater  and  /.  W.  Boothhy,  for  respondents. 

Van  Brunt,  F.  J.  In  January.  1884,  the  defendant  Henry  W.  Ferine  was 
in  business  in  Bath,  N.  Y.,  and  also  in  the  city  of  New  York,  with  one  Clar- 
ence  Ferine,  under  the  firm  name  of  Ferine  &  Co.  On  the  30th  of  said  month 
the  defendant  Henry  W.  Ferine  made  an  individual  assignment  for  the  bene- 
fit of  creditors  to  the  defendant  Farkhurst.  In  and  by  this  assignment,  after 
preferring  certain  creditors,  the  assignor  directed  the  assignee  to  pay  out  of 
the  residue  of  the  proceeds  of  the  assigned  property  all  the  other  private  and 
individual  debts  owing  by  the  assignor,  including  all  the  debts  of  the  firm  of 
which  he  was  a  member.  Soon  after  this  assignment  was  made,  numerous 
creditors  of  the  assignor  proved  their  claims  before  the  asslgaee,  among  them 
the  First  National  Bank  of  Towanda  and  Beuben  O.  Smith,  the  appellants 
herein.  In  February,  1884,  a  payment  was  made  by  the  assignee  to  tiie  First 
National  Bank  of  Towanda  upon  its  claims.  The  appellant  Smith,  in  Sep- 
tember, 1884,  recovered  a  judgment  against  the  defendant  Ferine  for  upward 
of  85,000,  and  the  First  National  Bank  of  Towanda  obtained  a  judgment  for 
upward  of  914,000,  which  was  duly  assigned  to  Smith  by  the  bank.  Over 
and  above  the  amount  of  these  judgments,  there  was  due  from  the  assignor 
Ferine  to  the  bank  the  sum  of  $2,962.39.  In  October,  1884,  Smith,  the  ap- 
f>ellant,  commenced  an  action  in  the  supreme  court  to  set  aside  the  assign- 
ment, upon  the  ground  that  the  same  was  fraudulent  and  void.  From  an  in- 
spection of  the  complaint  in  that  action  it  would  appear  that  the  ground  upon 
which  such  assignment  was  claimed  to  be  fraudulent  and  void  was  that,  by 
the  said  assignment,  the  defendant  Ferine  directed  his  assignee  to  pay  and 
distribute  out  of  the  proceeds  of  his  individual  property,  among  all  his  cred- 
itora,  and  all  to  whom  he  was  Iiat>Ie.  the  residue  of  his  property  ratably  and 

•  Modifying  6  K.  Y.  Snpp.  780. 
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in  proportion,  making  no  distinction  between  Ills  individual  credltoTS  and  the 

creditors  of  the  firm  of  Ferine  &  Co.,  of  which  the  assignor  was  a  member. 
It  was  claimed  that  by  this  assignment  individual  and  separate  property  was 
applied  to  the  payment  of  the  debts  of  the  firm  before  paying  in  full  the  debts 
for  which  the  assignor  was  individually  liable,  and  that  this  was  a  fraud  upon 
his  individual  creditors.  Tlie  defendants  denied  the  allegations  of  the  com- 
plaint as  to  fraud,  and  upon  the  trial  at  special  term  the  plaintiff  was  defeated, 
and  the  judgment  thereupon  entered  was  affirmed  by  the  general  term,  from 
wliich  decision  the  plaintiffs  appealed  to  the  court  of  appeals,  which  appeal  is 
not  yet  determined. 

Subsequent  to  the  bringing  of  the  action  to  set  aside  the  assignment,  and  In 
February,  1886,  this  action  was  brought  by  the  plaintiffs,  on  Ijehalf  of  them- 
selves and  all  other  creditors  of  Ferine,  for  an  accounting  on  the  part  of  Park- 
hurst,  as  assignee,  and  for  a  distribution  of  the  assigned  estate.  An  answer 
was  interposed,  and  a  referee  was  duly  appointed  to  take  and  state  the  account 
of  said  assignee.  The  referee  was  directed,  among  other  things,  to  ascertain 
and  report  the  amount  due  to  each  of  the  creditors  of  the  defendant  Ferine  who 
should  come  in  under  said  order,  and  seek  the  benefit  of  said  action.  Hear- 
ings were  had  before  the  referee,  and  the  claims  of  the  appellants  theretofore 
fil«l  with  the  assignee  were  duly  filed  with  the  referee,  pursuant  to  the  order 
of  reference;  the  appellants  serving  notice  that  they  protested  against  said 
proceedings  for  an  accounting,  and  waived  no  rights  or  remedies  theretofore 
exercised.  Objections  were  made  by  certain  attorneys  for  other  creditors  at 
various  of  the  said  hearings  to  the  allowance  of  the  appellants'  claims,  upon 
the  ground  that  the  latter  were  in  hostility  to  the  assignment  by  reason  of  the 
appeal  pending  in  the  court  of  appeals.  The  report  of  the  referee  was  filed, 
allowing  the  claims  of  the  appellants,  and  finding  that  all  the  claims  proven 
belonged  to  the  same  class,  and  that  the  assigned  estate  should  be  distributed 
among  the  creditors  without  preferences  or  priority.  The  appellants  excepted 
to  the  report  on  the  ground  that  he  should  have  found  that,  under  the  assign- 
ment, the  claims  of  the  individual  creditors  were  entitled  to  a  preference,  and 
should  be  paid  before  the  payment  of  any  claims  upon  which  the  said  Ferine 
was  liable  only  as  a  member  of  the  firm  of  Ferine  &  Co.  Exceptions  were  also 
filed  by  the  attorneys  for  one  of  the  other  creditors  to  the  allowance  of  the 
claims  of  the  appellants,  on  the  groimd  that,  by  the  prosecution  of  the  aforesaid 
action,  the  said  Smith  had  elected  to  not  accept  or  share  under  the  assignment. 
The  exceptions  taken  by  the  appellants  were  overruled,  and  the  exceptions  last 
named  were  sustained  by  the  court  at  special  term,  and  from  the  order  and  judg- 
ment thereupon  entered  the  appellants  have  now  appealed,  it  being  stipulated 
that  such  appeal  should  raise  only  two  questions:  First,  as  to  the  right  of  the 
appellants,  or  either  of  them,  to  api>ear  before  the  referee,  and  share  under  tlie 
assignment  in  the  assets  of  the  assigned  estate;  and,  second,  as  to  the  rights 
of  the  appellants,  or  either  of  them,  to  the  preference  indicated,  as  being  in- 
dividual creditors  of  Ferine. 

It  is  urged  on  behalf  of  the  appellants  that  the  doctrine  of  election  is  not 
applicable  to  the  facts  as  they  appear  in  this  case.  It  is  a  familiar  principle 
that,  where  a  creditor  has  two  remedies,  one  of  which  is  inconsistent  with  the 
other,  he  cannot  prosecute  both  at  the  same  time;  and,  although  our  atten- 
tion has  not  been  called  to  any  authority  directly  upon  the  proposition  now  con- 
sidered, yet  it  seems  to  us  the  principles  established  in  reference  to  cases  of  an 
analogous  character  are  such  as  not  to  leave  much  room  for  doubt.  In  order 
that  an  election  shall  be  final  and  conclusive  it  is  necessary  that  it  should  be 
made  by  a  party  having  knowledge  of  all  the  facts  affecting  bis  rights.  That 
the  party  has-made  a  mistake  in  regard  to  the  law  as  applicable  to  those  facts 
does  not  in  any  manner  affect  the  binding  quality  of  an  election  once  made. 
But  where  facts  come  to  the  knowledge  of  the  creditor,  which  if  known  at  the 
time  of  the  alleged  election  would  have  impelled  him  to  action  different  from 
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that  which  was  actually  taken,  the  cases  hold  that,  npon  a  prompt  rescission 
of  that  which  liad  already  been  done,  upon  the  discovery  of  this  new  condition 
«t  affairs,  the  creditor  will  not  be  held  to  the  election  so  made.  These  prin- 
ciples are  illustrated  in  the  cases  of  Conrow  v.  LitUe,  115  N.  Y.  387,  22  N. 
£.  Rep.  346,  and  Fouler  v.  Batik,  113  N.  Y.  450,  21  N.  E.  Bep.  172,  and  the 
cases  there  oited. 

It  seems  also  to  be  established  that,  although  where  an  election  has  appar- 
ently been  made,  and  proceedings  in  hostility  to  the  assignment  have  been 
andertaken;  where  nothing  has  been  secured;  no  proflts  gained  by  reason  of 
the  proceedings,  and  they  have  been  abandoned. — then  no  election  such  as  to 
be  binding  is  held  to  have  taken  place.  But  in  the  case  at  bar.  although  the 
proceedings  in  hostility  to  the  assignment  have  been  unavailing  to  the  appel- 
lant Smith,  yet  they  have  not  been  abandoned,  but  are  being  prosecuted,  be 
having  full  knowledge  of  the  condition  in  which  the  prosecution  of  the  suit 
places  him  in  reference  to  his  right  to  participate  in  the  dividends  declared 
under  the  assignment.  Our  attention  has  been  called  to  no  adjudication  which 
holds  or  intimates  that  a  party  may  be  actively  pursuing  his  remedies  in  one 
proceeding,  and  at  the  same  time  may  claim  the  benefits  of  another,  where 
the  one  position  is  antagonistic  to  the  other. 

It  is  urged  that  the  action  to  set  aside  the  assignment  is  no  longer  in  this 
court,  and  that  the  mere  fact  that  thd  unsnccessf  nl  party  is  availing  himself 
<A  the  abstract  right  awarded  him  bylaw  of  seeking  a  review  in  the  court  <tf 
appeals  of  the  final  judgment  of  this  court,  does  not  in  any  manner  impair  the 
binding  force  of  that  judgment,  or  limit  its  scope,  or  change  the  status  of  the 
partiee.  Conceding  these  facts,  the  action  to  set  aside  the  assignment,  how- 
ever, is  still  pending,  althongh  it  may  have  been  removed  by  the  appellants  to 
another  court,  and  the  plaintiff  in  the  action  is  seeking  to  set  aside  thisassign- 
iDent,  the  benefits  of  which  he  la  claiming  before  this  court  npon  this  appeal. 
He  is  proceeding  in  his  hostile  action ;  he  has  not  abandoned  it,  and  he  still 
claims,  and  insists  upon  the  claim,  that  the  assignment  in  question  is  fraudu- 
lent, and  that  by  reason  of  the  filing  of  his  bill  he  is  entitled  to  preference 
over  all  the  other  creditors  of  the  assignor  to  payments  out  of  the  estate 
attempted  to  be  assigned.  It  is,  however,  urged  that  the  creditors  claiming 
under  the  assignment  are  estopped  from  making  the  objection,  because,  by 
the  provisions  of  the  assignment,  the  plaintiff  in  the  action  to  set  aside  the 
tame  Is  entitled  to  be  paid  as  well  as  the  other  creditors.  It  must  be  borne 
in  mind  that  in  an  action  of  the  description  of  the  one  at  bar  the  creditors  by 
filing  their  claims  become  parties  to  the  action,  and  that  the  defendants  as  well 
as  the  plaintiffs  are  actors,  and  that  the  rights  and  interests  between  the  de- 
fendants themselves  may  be  adjudicated  and  determined.  There  seems  to  be 
DO  reason,  then-fore,  why  the  other  creditors  of  the  assignor,  being  parties  to 
the  action  by  their  having  filed  their  claims,  have  not  the  same  rights  as  any 
other  person  to  contest  and  challenge  the  right  that  a  part  of  the  dividend  doe 
to  them  shall  be  abstracted  by  a  creditor,  who,  because  of  his  own  action,  has 
no  right  to  avail  himself  of  the  benefits  conferred  by  the  assignment  under 
which  the  creditors  in  general  claim.  As  has  already  been  intimated  by  the 
bringing  of  the  action  and  the  maintaining  of  the  appeals,  the  appellant  Smith 
has  elected  not  to  participate  in  the  proceeds  of  the  assignment,  and  there 
seems  to  be  no  reason  why  any  person  who  is  interested  in  the  question  of 
distribotion  cannot  enforce  that  election. 

It  is  further  claimed  that  theappellants  have  a  preference  upon  their  claims 
onderthe  assignment  as  individual  creditors  of  the  assignor,  and  we  are  re- 
ferred to  the  rule  in  equity  that  partnership  debts  are  primarily  payable  out  of 
partnetship  assets,  and  Individual  debts  out  of  individual  assets,  and  that  each 
cla<«  of  debts  is  entitled  to  a  preference  over  the  other  as  respects  the  distri- 
bntiun  of  the  corresponding  fund.  This  principle  is  undoubtedly  true,  and 
is  not  disputed  on  the  part  of  the  respondents.    Bat  it  is  claimed  by  the  ap- 
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pellants  that,  the  principle  once  established,  its  application  can  be  prevented 
only  by  express  and  unmistakable  directions  to  the  oontraiy  in  the  instrument 
of  assignment.  Now,  npoii  examination  of  the  instrument  of  assignment,  it 
seems  to  be  perfectly  clear  that  there  is  an  intention  expressed  by  the  assignor 
that  this  property  shall  be  devoted  to  payment  of  all  his  debts;  and  he  ex- 
pressly includes  within  that  term  those  debts  which  were  due  by  him  because 
of  his  connection  with  the  firm  of  Ferine  &  Co.  In  the  action  to  setaside  the 
assignment  by  the  appellant  Smith  that  is  the  construction  put  upon  the  assign- 
ment, and  it  is  claimed,  because  of  that  very  provision  in  the  assignment, 
that  it  has  fraud  upon  its  face;  and  it  seems  to  us  that  it  would  be  a  changing 
of  the  plain  intention  of  the  assignor  to  hold  that  any  other  direction  wa» 
intended  by  him  to  be  given  to  the  proceeds  of  the  sale  of  the  property  assignefL 
It  is  clear  and  explicit  that  no  distinction  was  to  be  made  between  thoee  debts 
which  were  strictly  individual  and  those  debts  where  bis  indlTidaal  liability 
arose  from  his  connection  with  the  Arm  of  Ferine  &  Co. 

We  think,  however,  that  the  objection  that  the  First  National  Bank  of 
Towanda  is  entitled  to  a  dividend  upon  its  claim  without  reference  to  the 
action  brought  to  set  aside  the  action  is  well  taken.  This  apptellant  has  not 
brought  any  action  to  set  aside  the  assignment.  It  has  simply  assigned  the 
judgment  which  it  obtained  to  the  appellant  Smith,  and  Smith,  upon  that 
judgment,  and  one  that  he  obtained  upon  his  own  account,  brought  his  action 
to  set  aside  the  assignment.  The  appellant  the  bank  has  made  no  election 
nor  taken  no  proceeding  in  hostility  to  the  assignment,  and  simply  because 
the  appellant  Smith  has  made  use  of  the  judgment  assigned  to  him  in  no  waj 
precludes  the  bank  from  participating  in  the  dividend  upon  the  balance  of  its 
claim,  as  it  had  no  control  whatever  over  the  use  to  which  Smith  should  put 
tlie  judgment  assigned  to  him.  It  appears,  however,  that  the  bank  bas 
received  a  dividend  from  the  assignee  of  3837.97,  leaving  82,124.42  due  to  the 
bank,  upon  which  it  is  clearly  entitled  to  a  dividend  from  the  estate  of  the 
assignor.  Ferine.  We  think  the  judgment  should  therefore  be  modified  by 
directing  that  provision  should  be  made  for  the  bank's  participating  in  anj 
dividend  upon  the  estate  to  the  extent  above  mentioned,  and,  as  modified^ 
athrmed,  without  oosts.    All  concur. 


Post  «.  Simmons  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department    Tebmary  14,  IflSO.) 

APPBAI/— InTKRLOODTOBY  JuOOHSNT— RiVIBV  op  FlKAi  JVDOUSST. 

In  an  action  for  the  retam  of  iitock  and  recovei^  of  money  deposited  with  de- 
fendants, an  interloontory  Judgment  web  entered  directins[  a  retnm  of  the  stock  tt> 
plaintiff,  a  reference  for  an  aocoantlng,  and  that,  when  the  report  of  the  referee 
should  be  confirmed,  final  judgment  should  be  entered  for  plaintiff.  Held,  on  ap- 
peal from  the  final  judgment  so  entered,  that  the  Interlooutory  judgment,  not  be- 
ing before  the  oourt  in  any  form  for  Its  re-examinatlon,  woqid  be  held  final  as  t» 
the  rights  and  obligations  adjudged,  and  that,  the  referee  having  adhered  to  tba  ^• 
rectioos  given  him  by  that  judgment,  no  gnmnd  was  presented  upon  which  the  final 
judgment  could  be  Impeached  or  disturbed. 

Appeal  from  special  term,  New  York  county. 

Action  by  Charles  A.  Fost  against  William  A.  Simmons,  A.  Foster  Hig- 
gins,  and  Charles  M.  Fry.  Defendants  appeal  from  the  judgment  entered  Ui 
favor  of  plaintiff  on  report  of  referee. 

Argued  l)efore  Van  Brunt,  F.  J.,  and  Bbadt  and  Damdeu,  JJ. 

EvarU,  Choate  (6  Beaman,  for  appellants.  North,  Ward  <ft  Wagxtaff,  (/. 
Langdon  Ward,  of  counsel,)  for  respondents. 

Danibls,  J.  The  action  was  brought  by  the  plaintiff  in  bis  own  behalf, 
and  as  assignee  of  other  owners  of  shares  of  stock  in  the  Spring  Valley  Hy- 
draulic CK>ld  Company,  for  the  return  of  shares  deposited  by  them  with  the 
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Knickerbocker  Tmst  Company,  and  also  for  the  recovery  of  the  moneys  de- 
posited with  the  company  at  the  time  of  the  delivery  of  the  shares  of  stock  to 
it.    These  shares  were  delivered,  and  the  money  was  deposited,  under  an 
agreement  for  the  reorganization  of  the  company  by  means  of  another  cor- 
poration to  be  created  under  the  laws  of  the  state  of  California,  and  providing 
for  the  foreclosure  of  a  mortgage  upon  the  property  of  the  Spring  Valley  Hy- 
draulic Gold  Company,  and  its  purchase  by  a  committee  appointed  for  that 
purpose,  and  its  subsequent  transfer  to  the  company  to  be  created  under  the 
laws  of  the  state  of  California.    After  this  plan  was  adopted  and  agreed  upon, 
the  persons  having  its  execution  committed  to  them  failed  to  have  the  mort- 
gage foreclosed,  as  that  bad  been  agreed  upon  and  provided  for,  but  secured 
the  creation  of  another  corporation  in  the  state  of  California,  and  then  con- 
veyed the  property  of  the  Spring  Valley  Hydraulic  Gold  Company  to  that  cor- 
poration.   The  plaintiff  and  the  stockholders  who  assigned  their  shares  to 
him,  and  those  who  have  made  themselves  parties  to  the  action,  dissented 
from  this  change  in  the  mode  of  proceeding  provided  for  and  adopted,  and  al- 
leged this  departure  or  change  to  be  entirely  unauthorized;  and  this  ac- 
tion was  brought  for  the  recovery  of  the  shares  deposited  under  the  agree- 
ment, and  of  BO  much  of  the  money  also  deposited  with  the  shares  as  had  not 
been  expended  under  the  terms  of,  and  pursuant  to,  the  agreement.     The  ac- 
tion was  brought  to  trial  at  the  special  term,  and  an  interlocutory  judgment 
lecovered  by  the  plaintiff  for  the  return  of  these  sliares,  and  of  so  much  of 
the  deposit  in  money  as  had  not  been  expended  in  and  about  the  promotion  of 
the  plan  provided  for  by  the  agreement.    The  defendants  failed  to  appear  at 
the  trial,  which  took  place  before  the  special  term,  resulting  in  the  interlocu- 
tory judgment,  and  afterwards  made  a  motion  to  be  relieved  from  their  de- 
faidtl    This  was  denied  by  the  court,  and  an  apppeal  taken  from  the  order  to 
the  general  term,  where  it  was  al&rmed.    1 N.  Y.  Supp.  572.    This  affirm- 
ance proceeded  in  part  upon  the  fact  that  the  plaintiff,  and  the  other  persons 
identified  with  him,  had  recovered  no  more  by  the  interlocutory  judgment 
than  the  relief  they  were  entitled  to  secure  under  the  agreement  made,  and 
the  other  facts  appearing  upon  the  trial;  and,  so  far  as  this  judgment  pro- 
ceeded, it  became  conclusive  as  to  the  rights  of  the  parties,  and  the  disposi- 
tion which  should  be  made  of  the  action.     This  interlocutory  judgment  di- 
rected a  reference  to  take  and  state  the  account  of  the  defendants  relating  to 
the  moneys  deposited  by  the  stockholders  with  the  trust  company;  and,  when 
the  report  should  be  confirmed,  it  directed  final  judgment  to  be  entered  in 
favor  of  the  plaintiff,  and  the  other  persons  who  became  parties  to  the  action. 
Under  the  authority  of  this  direction,  a  referee  was  appointed,  before  whom 
the  accounting  has  taken  place;  and  he  reported  the  amount  payable  to  the 
plaintiff,  and  also  to  others  who  had  come  in  and  made  thenuelveB  parties  to 
the  action,  on  account  of  the  deposit  of  the  moneys  with  the  trust  company. 
Exceptions  were  filed  to  the  referee's  report,  which  have  been  overruled,  and 
final  judgment  entered  pursuant  to  the  authority  of  the  interlocutory  judg- 
ment.   It  has  not  lieen  contended  that  the  referee,  in  the  taking  of  the  ac- 
counts and  ascertaining  the  amounts  of  money  to  be  paid  over,  departed  in 
any  essential  respect  from  the  authority  conferred,  and  the  directions  con- 
tained in  the  interlocutory  judgment.    By  his  report,  and  the  evidence  given 
upon  the  hearing  before  him,  it  appears  that  he  has  substantially  conformed 
to  the  directions  and  determination  of  the  case  as  they  were  given  and  ad- 
judged in  that  judgment.    If  that  judgment  was  right,  as  it  must  be  assumed 
to  be,  for  the  disposition  of  the  present  appeal,  then  no  further  relief  has  been 
tecured  in  the  final  judgment  than  that  which  the  proofs  before  the  referee, 
and  bis  report,  indicatal  to  be  proper,  and  was  fully  sustained.    The  inter- 
locutory judgment  is  not  before  this  court,  in  any  form,  for  its  re-examina- 
tion, and  is  consequently  to  be  held  final  as  to  the  rights  and  obligations  ad- 
judged and  declared  through  its  provisions;  and  as  the  referee,  in  the  hearing 
T.9ii.T.8.na8 — 8 
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before  him,  and  the  decision  winch  he  lias  made,  has  adhered  to  the  directions 
given  for  his  gOTernment  by  the  interlocutory  judgment,  no  ground  is  pre- 
sented upon  which  the  final  judgment  from  which  the  appeal  has  been  taken 
can  be  in  any  manner  impeached  or  disturbed.  The  plaintiff,  on  the  contrary, 
appears  to  be  entitled  to  the  affirmance  of  that  judgment,  and  such  a  disposi- 
tion should  be  made  of  this  appeal,  with  costs.    All  concur. 


Andbews  v.  Brewster  et  dl. 
{Supreme  Court,  General  Term,  First  Department.    February  14, 1890.) 

1.  RSLBASE — ^PXBOI.  EVIDBUCB — COK6IDEBATION. 

Defendant's  testator,  to  procure  the  release  of  Bclaimacainst  blm  for  lossofremts 
upon  the  settlement  of  tiis  deceased  brother's  estate,  of  which  he  was  trustee,  oral- 
ly agreed  with  pliilntlfl,  one  ot  the  distributees,  that  If  she  would  sign  a  general  re- 
lease she  would  lose  nothing,  as  he  would  leave  her  an  equal  share  of  the  bulk  of 
his  estate  with  his  nephew  and  niece.  Held,  that  the  agreement  was  not  incon- 
sistent with,  and  did  not  directly  or  Indirectly  contradict  or  destroy  the  legal  effect 
of,  the  release,  so  as  to  exclude  evidence  thereof. 

2.  Contract  to  Make  Wili, — Bkeach — Measubb  or  Damaoes. 

In  an  action  for  breach  of  said  agreement,  the  measure  of  damages  is  the  amount 
of  testator's  estate  which  under  the  agreement  should  have  been  devised  to  plain- 
tut,  and  not  the  amount  of  the  rents  lost,  for  which  the  release  was  given. 

Motion  for  new  trial  on  exceptions. 

Action  by  Blanche  L.  Andrews  against  William  G.  Brewster  and  Bandolph 
W.  Townsend,  as  executors,  etc.,  of  Seabury  Brewster,  deceased.  Defend- 
ants' exceptions,  taken  on  trial  at  circuit,  were  ordered  to  be  beard  in  the  first 
instance  at  the  general  term. 

Argued  before  Van  Brumt,  P.  J.,  and  Bkadt  and  Dakxels,  JJ. 

Butler,  Stillman  <£  Hubbard,  ( William  Allen  BuUer,  of  counsel,)  for 
plaintiff.    B.  F.  Einstein,  {A.  X.  J)t/ett,  of  counsel,)  for  defendants. 

Yan  BRimT,  P.  J.  Mr.  Seabnry  Brewster,  whose  executors  are  the  de- 
fendants in  this  action,  was  for  many  years  prior  to  his  death,  wliicb  occurred 
on  September  20,  1884,  a  resident  of  the  city  of  New  York.  He  w^as  a 
bachelor,  and  was  one  of  a  family  of  eight  children,  six  brothers  and  one 
sister,  all  of  whom  are  now  deceased.  One  of  his  brothers,  Christopher  Starr 
Brewster,  took  up  his  residence  in  Paris,  France,  prior  to  187U.  He  was  pos- 
sessed of  large  means,  most  of  which  he  left  in  the  hands  of  his  brother  Sea- 
bury  Brewster  for  administration.  During  his  life-time  he  and  Seabury 
Brewster  became  jointly  interested  in  a  large  quantity  of  real  estate  in  the 
city  of  New  York,  the  title  to  which,  however,  stood  in  the  name  of  Seabury 
Brewster.  This  real  estate  consisted  of  the  premises  No.  29  Park  row,  535 
Broadway,  and  627  and  629  Broadway.  In  1870  a  settlement  was  had  be- 
tween the  brothers  in  respect  to  this  real  estate,  and  a  written  agreement  was 
made  as  of  January  1,  1870.  By  this  agreement  it  was  provided  that  C.  S. 
Brewster  was  to  take  the  parcels  29  Park  row  and  535  Broadway,  and  Seabury 
the  parcels  627  and  629  Broadway,  on  the  basis  of  the  valuation  of  the  tax  as- 
sessors. No.  29  Park  row  and  535  Broadway  were  taken  at  a  valuation  of 
$122,000,  and  Nos.  627  and  629  Broadway  at  a  valuation  of  $170,000. 
On  this  basis  Christopher  S.  Brewster's  one-half  of  the  premises  allotted 
to  him  was  valued  at  860,000,  while  the  one-half  of  the  other  premises 
allotted  to  Seabury  Brewster  was  valued  at  $85,000.  These  amounts  were 
equalized  by  Seabury  Brewster's  crediting  him  in  general  account  with  the 
sum  of  $24,000,  thus  closing  all  their  real  estate  transactions.  The  agree- 
ment provided  that,  until  otherwise  directed  by  Christopher  Starr  Brewster, 
Seabury  Brewster  should  continue  the  care  and  management  of  No.  29  Park 
row  and  535  Broadway,  as  theretofore,  but  for  the  benefit  and  account  of 
Christopher  Starr  Brewster  solely.    Seabury  Brewster  executed  two  deeds. 
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conveying  the  premises  Ko.  29  Park  row  and  535  Broadway  to  Christophers. 
Brewster  in  fee.  These  deeds,  however-,  were  never  recorded,  and  were  sub- 
seqaently  canceled.  Christopher  S.  Brewster  died  in  Paris  in  December, 
1870,  leaving  a  widow,  Anna  Maria  Brewster,  and  three  children,  Louis  S. 
J.  Brewster,  Henry  B.  Brewster,  and  Maiy  Catherine  Brewster.  lx)uis  S. 
J.  Brewster  was  the  only  one  of  these  children  who  was  of  age  at  their  father's 
death.  He  came  of  age  in  April,  1870.  Henry  B.  Brewter  came  of  age  on 
the  8th  November,  1871,  and  Mary  Catherine  Brewster  in  March,  1877. 
Christopher  S.  Brewster  left  a  last  will  and  testament,  duly  executed,  on  the 
26th  of  February,  1858,  with  a  codicil  executed  on  July  17,  1858;  but  they 
were  not  proved  until  June,  1888,  18  years  after  the  death  of  the  testator, 
and  4  years  after  the  death  of  Seabury  Brewster,  the  executor  and  trustee 
therein  named.  By  this  will  Christopher  S.  Brewster  appointed  his  wife,  and 
his  brother  Seabnry  Brewster,  and  his  bvotlier-ln-Iaw  J.  Henry  Bennett,  of 
London,  his  executors;  and,  after  a  bequest  of  personal  eftects  to  his  wife,  he 
gave  all  his  property,  real  and  personal,  to  his  executors,  in  trust  to  be  deemed 
divided  in  shares  equal  in  number  to  two  more  than  the  number  of  his  chil- 
dren living  at  his  death,  the  income  of  one  of  such  shares  to  be  paid  to  his 
wife  during  life,  of  one  other  of  such  shares  to  his  brother  Seabury,  and  of 
the  residue  so  much  as  his  wife  should  deem  necessary  for  the  maintenance 
and  education  of  his  children  to  be  paid  to  his  wife,  and  the  remainder  ac- 
camulated  during  the  minority  of  each  child,  who,  on  attaining  full  age,  was 
to  receive  the  principal  of  one  share,  with  all  its  accumulations.  On  the 
death  of  his  wife  and  brother,  respectively,  the  shares  set  apart  for  their  bene- 
fit were  to  go  to  the  testator's  children.  By  the  codicil,  power  was  given  to 
bis  executors  to  bear  and  pay  one-half  of  the  expense  of  building  on  the  real 
estate  in  which  be  was  jointly  interested  with  his  brother  Seabury  Brewster, 
if  it  should  become  expedient  or  desirable  to  build  upon  or  otherwise  improve 
the  said  real  estate.  It  is  to  be  observed  that  this  will  and  codicil  both  bear 
date  prior  to  the  time  of  the  partition  of  the  real  estate  hereinbefore  men- 
tioned as  having  occurred  in  1870. 

After  the  death  of  Christopher  S.  Brewster,  Seabury  Brewster  continued  to 
manage  the  real  estate  as  the  ostensible  owner,  except  for  a  short  period,  the 
record %itle  remaining  in  him  as  such,  and  he  also  collected  the  interest  and 
dividends  on  the  stocks  and  bonds  belonging  to  the  estate.  The  only  change 
made  in  the  method  of  doing  business  was  that  Seabury  Brewster  kept  the 
general  account  with  "C.  Starr  Brewster's  estate,"  instead  of  "C.  Starr 
Brewster,"  and  accounted  for  and  paid  over  the  income  to  the  widow  for  her- 
self and  the  minor  children,  and  to  the  children,  respectively,  after  they  came 
of  age,  according  to  the  directions  of  the  will  as  to  the  several  interests  created. 
In  1873  the  widov/of  Christopher  S.  Brewster  died  in  Vienna,  and  in  October 
of  that  year  Louis  S.  J.  Brewster  married  Blanche  Landgraf  Vance,  the 
plaintiff  in  this  action.  Louis  S.  J.  Brewster  died  in  April,  1879.  leaving  his 
widow,  the  plaintiff  in  this  action,  and  no  children.  By  his  will,  which  was 
dated  October  8,  1878,  and  which  was  admitted  to  probate,  he  devised  and 
bequeathed  all  his  property  to  the  plaintiff,  and  appointed  her  executrix.  The 
plaintiff  afterwards,  in  1881,  married  Constant  A.  Andrews.  Henry  J. 
Brewster  and  Mary  Catherine  Brewster,  called  familiarly  in  the  family  Harry 
and  Kate,  had  attained  full  age,  and  the  last  named  had  married  M.  de  Ter- 
rouenne,  a  citizen  of  France.  Henry  J.  Brewster  appears  to  have  lived  in 
France.  From  the  time  of  the  death  of  Christopher  S.  Brewster,  as  above 
stated,  Seabury  Brewster  did  nothing  in  reference  to  proving  his  will  or  di- 
viding the  estate.  He  went  on  as  l)efore,  and  retained  everything  in  his 
hands,  including  the  continued  management  of  Ko.  29  I^rk  row  and  535 
Broadway,  except  for  a  short  period  of  time.  He  made  up  inventories  of  the 
ertate  of  Christopher  S.  Brewster  from  the  1st  of  January  in  each  year  from 
1872  to  1881:  and  for  most  of  the  time,  although  it  appears  from  the  evidence 
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that  the  rental  value  of  the  premises  was  large,  thejr  were  allowed  to  stand 
idle,  not  being  rented.  The  motives  of  Seabury  Brewster  in  refusing  to  rent 
the  Park  row  and  Broadway  buildings  do  not  seem  to  be  very  apparent. 

A.fter  her  marriage  to  Mr.  Andrews,  the  plaintiff  was  traveling  in  Europe 
with  her  husband.  Previous  to  this  time,  and  while  the  plaintiff  was  in  Kew 
York  during  her  first  marriage  and  her  widowhood,  and  while  she  resided  in 
the  same  house  with  her  brother-in-law  John  £.  Boosevelt,  a  member  of  the 
Kew  York  bar,  she  had  made  complaints,  through  Mr.  Boosevelt,  to  Seabury 
Brewster,  of  the  non-renting  of  the  Park-row  and  Broadway  property.  Mr. 
Boosevelt  during  these  years  spoke  to  Seabury  Brewster  on  the  subject,  call- 
ing his  attention  to  the  loss  and  injury  he  was  occasioning  to  the  estate  by 
leaving  the  property  unrented.  In  1881  Seabury  Brewster  began  to  take  steps 
towards  what  he  called  a  settlement  of  the  estate  of  his  deceased  brother. 
Some  three  weeks  prior  to  the  9th  of  May,  1881,  Mr.  Roosevelt  had  an  inter- 
view  with  him,  in  the  course  of  which  he  said  he  proposed  making  a  distribu- 
tion of  C.  S.  Brewster's  estate,  and  wanted  him  to  use  his  influence  to  per- 
suade Mrs.  Andrews  to  put  her  share  in  trust.  He  stated  that  the  other 
children,  Harry  and  Kate,  were  going  to  leave  their  securities  with  him,  and 
that  he  would  collect  the  interest,  and  send  it  over  to  them  the  same  as  before. 
Mr.  Roosevelt  then  asked  him  what  be  was  going  to  do;  what  arrangement  he 
would  make  about  the  back  rents.  He  said  that  would  be  all  made  up  to  her 
and  the  others  at  his  death,  and  that  she  would  share  equally  in  his  estate, 
and  receive  the  bulk  of  it;  that  he  was  going  to  make  a  little  provision  for 
William,  who  had  been  very  kind  to  him.  He  was  also  going  to  remember 
Mr.  Cook,  and  possibly  a  few  others,  in  small  amounts,  but  that  they  were  to 
receive  the  bulk  of  it.  Mr.  Brewster  further  said  that  the  plaintiff  was  the 
same  to  him  as  bis  niece;  that  she  stood  in  exactly  the  same  position  to  him 
as  Louis  did;  and  that,  although  she  was  not  by  blood  his  niece,  she  was  in 
fact  so,  that  be  so  regarded  her,  and  that  she  was  to  him  just  as  much  as  the 
other  two.  Mr.  Brewster  further  enlarged  upon  the  desirability  of  her  share 
being  put  in  trust,  as  she  was  a  married  woman.  Mr.  Roosevelt  answered 
that  it  would  be  useless  to  make  such  a  proposition;  that  the  plaintiff  would 
not  take  any  suggestion  of  that  kind;  and  that,  if  there  was  to  be  any  distri- 
bution, it  must  lie  an  actual  one.  Mr.  Roosevelt  then  states  that  h9  thinks 
Mr.  Brewster  said  that  he  was  a  bachelor;  that  these  were  his  nearest  rela- 
tives; that  he  could  not  live  much  longer,  so  that  they  would  very  soon  have 
this  all  made  up  to  them. 

As  a  result  of  this  conversation,  Mr.  Roosevelt  cabled  to  the  plaintiff  to 
come  here,  which  she  did,  arriving  on  the  4th  of  May,  1881.  Mme.  de  Ter- 
rouenne  also  came  to  the  United  States  temporarily  in  1881,  and  was  here  at 
the  same  time.  Seabury  Brewster  bad  in  the  mean  time*prepared  a  written 
statement  of  the  estate,  and  a  plan  of  division,  for  the  heirs  to  approve. 
Upon  Mrs.  Andrews'  arrival,  Seabury  Brewster  came  to  see  her  immediately. 
The  next  day  but  one  she  had  an  interview  with  him  at  his  office,  629  Broad- 
way. Subsequently  she  bad  further  interviews,  at  some  of  which  her  hus- 
band and  Mr.  Roosevelt  were  present,  and  at  others  only  herself  and  Mr. 
Brewster.  Mr.  Andrews  and  Mi.  Roosevelt  had  interviews  with  Mr.  Brew- 
ster, at  which  the  plaintiff  was  not  present.  They  communicated  to  her 
what  passed  at  these  interviews.  Mr.  Seabury  Brewster  exhibited  schemes 
of  proposed  settlements  and  accounts,  and  the  question  as  to  the  m^ing  good 
to  the  plaintiff  fur  the  non-coliection  of  rents  was  also  discussed.  Mme.  de 
Terrouenne  and  Henry  B.  Brewster  approved  and  consented  to  the  propoeed 
distribution  of  the  estate  as  contained  in  these  accounts,  and  agreed  to  exe- 
cute the  proper  papers;  but  wliether  this  consent  was  upon  the  accounts  at 
the  time  they  were  submitted  to  the  plaintiff  or  not  does  not  distinctly  appear. 
The  result  of  these  interviews  seems  to  have  been  that  Seabury  Brewster 
stated  that  If  the  plaintiff  would  accept  the  amount  shown  as  due  her,  and 
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execute  the  papers  as  desired,  she  would  lose  nothing;  that  he  would  malce 
her  a  co-heir  with  Harry  and  Kate,  his  nephew  and  niece.  Seaburj  Urewster 
caused  a  number  of  instrnmenta  to  be  prepared  for  execntion  by  tlie  heirs, 
among  which  was  s  general  release  by  the  phiintifl  individually  and  as  exec- 
utrix of  Lonls  S.  J.  Brewster.  The  papers  to  be  signed  by  the  plaintiff  were 
banded  by  him  to  the  plaintiff  at  his  ofl9ce  on  the  9th  of  May.  He  wanted 
her  to  sign  the  papers  there.  This  she  would  not  do,  but  took  them  down  to 
Mr.  Boosevelt's  office.  He  and  his  partner  Jones  examined  them,  and  ob- 
jected to  certain  recitals  therein.  Mr.  Roosevelt  went  with  the  plaintiff  to 
the  office  of  Mr.  Townsend,  the  lawyer  of  Seabui7  Brewster,  and  there  the 
papers  were  signed  by  the  plaintiff  In  Mr.  Brewster's  presence,  at  which  time 
the  plaintiff  tamed  round,  and  said  to  him:  "You  know,  uncle,  lam  doing 
this  entirely  to  please  you,  and  relying  upon  your  promise  to  make  it  good  to 
me  hereafter."  Mr.  Brewster  either  nodded  his  head,  or  said,  "All  right," 
and  the  papers  were^signed.  At  this  time  the  two  unrecorded  deeds  were 
produced,  and  Mr.  Brewster  obliterated  the  signature  upon  them,  and  wrote 
over  them,  "Canceled."  The  sum  stated  in  the  release  was  paid  to  the  plain- 
tiff. At  this  time  Mme.  de  Terrouenne  had  not  executed  any  papers,  (except, 
perliaps,  approving  an  account.)  She  afterwards  signed  on  the  12th  day  of 
May,  1881,  similar  papers, 

Mr.  Brewster  lived  a  little  over  three  years  after  the  execution  of  these  pa- 
pers, and  died  leaving  a  will  dated  September  8,  1884,  containing  five  arti- 
cles, by  the  first  of  which  he  bequeaths  the  sum  of  $1,000  each  to  Henry  B. 
Brewster,  Mme.  de  Terrouenne,  and  the  plaintiff;  by  the  second  article  he 
bequeathed  ^,000  each  to  the  six  persons  therein  mentioned;  by  article  3  he 
gave  to  William  C.  Brewster  $100,000;  by  article  4  he  gave  an  annuity  of 
$1,000  to  James  H.  McVVilliams;  and  by  article  5  he  directed  the  residue  of 
his  estate  to  be  divided  according  to  the  laws  of  the  state  of  New  York.  The 
executors  caused  this  will  to  be  duly  proved,  and  the  value  of  the  estate  in 
the  bands  of  the  executors  amounts  to  the  sum  of  $389,000. 

The  ]ilaintiff  presented  a  claim  against  the  estate  of  Seabnry  Brewster, 
which  was  disputed  by  the  executors,  and  thereupon  brought  this  action. 
The  complaint  alleged  that  Seabury  Brewster  had  not  kept  and  performed  his 
promise  and  agreement,  and  did  not  make  the  provision  for  her  by  will  which 
he  represented  he  would,  and  which  he  agreed  to  make;  that  he  died  seised 
and  possessed  of  a  large  estate,  and  the  plaintiff's  share  would  have  been  not 
less  than  £50,000,  if  be  had  kept  and  performed  his  promise  and  agreement ; 
and  demanded  judgment  against  the  defendant  for  the  sum  of  $50,000.  The 
jury  found  a  verdict  for  the  plaintiff  for  $57,681,  being  the  som  of  $46,517 
for  principal,  and  $11,164  IntiBrest, 

During  the  progress  of  the  trial,  various  exceptions  having  been  taken,  the 
cooit  ordered  these  exceptions  to  be  heard  in  the  first  instance  at  the  general 
term,  the  judgment  in  the  mean  time  to  be  suspended.  In  the  consideration 
of  the  questions  brought  on  this  motion  for  a  new  trial  because  of  the  excep- 
tions, it  only  seems  to  be  necessary  to  consider  one  exception  which  was  taken 
to  the  charge.  There  are  other  exceptions  in  support  of  which  much  might 
be  said;  but,  the  one  to  which  attention  is  to  be  called  seeming  to  be  a  radical 
error  in  reference  to  the  rule  of  damages,  it  is  not  necessary  to  consider  the 
otiiers.  As  already  stated,  this  action  was  brought  to  recover  the  damages 
vhich  the  plaintiff  had  received  by  reason  of  the  breach  of  the  agreement 
made  by  Sesabary  Brewster  at  the  time  he  received  from  the  plaintiff  the 
formal  release  hereinbefore  mentioned,  whereby  he  agreed  he  would  leave  the 
plaintiff  an  equal  share  of  his  estate  with  the  two  surviving  children  of 
Christopher  S.  Brewster,  and  that  such  amount  would  be  more  than  suGBcient 
to  compensate  her  for  any  loss  that  she  had  sustained  by  reason  of  the  non-rent- 
ing of  the  premises  above  referred  to.  It  seems  to  be  clear,  therefore,  that  the 
question  as  to  what  the  loss  of  rents  amounted  to,  or  as  to  whether  there  was 
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any  legal  liability  upon  the  part  of  Seabury  Brewster  for  this  loss  of  rent,  was 
entirely  immaterial. 

A  claim  was  made  against  Seabury  Brewster  upon  tlie  settlement  of  the  es- 
tate of  his  brother  for  the  loss  ot  rent,  and  it  was  in  order  to  procure  a  settle- 
ment of  this  claim  that  he  made  the  promise  as  to  which  evidence  was  given. 
This  promise  was  not  a  promise  of  indemnity,  as  it  seems  to  have  been  treated 
in  the  court  below.  But  it  was  a  distinct,  independent  agreement,  whereby 
be  agreed,  in  case  the  plaintifF  would  sign  the  general  release  in  question,  that 
the  plaintiff  and  Harry  and  Elate  should  share  equaUy  in  his  estate,  and  re> 
ceive  the  bulk  of  it.  The  plaintiff  claims  that,  relying  upon  this  agreement, 
she  signed  the  release.  It  is  true  that  in  connection  with  this  matter  Mr. 
Brewster  said  she  would  lose  nothing  by  signing  the  papers.  But  it  is  ap- 
parent that  the  reason  she  would  lose  nothing  was  because  he  would  make 
her  a  co-heir  with  Harry  and  Kate,  his  nephew  and  niece;  that  be  was  pos- 
sessed of  a  large  estate,  and  her  interest  as  co-heir  would  more  than  repay  the 
claim  made  against  him  because  of  the  failure  to  rent  Ibe  premises  in  ques- 
tion. The  use  of  the  expression,  "She  would  lose  nothing,"  referred  to  the 
fact  that  his  estate  was  probably  sufficiently  large  to  more  tlian  compensate 
Aer,  as  already  stated.  This  promise,  however,  was  not  in  the  nature  of  an 
indemnity.  It  was  an  independent  agreement  to  do  something  in  considera- 
tion of  the  making  of  this  general  release.  Therefore  the  question  as  to  the 
amount  of  the  claim  which  the  plaintiff  released  to  Seabury  Brewster  was  en- 
tirely immaterial.  If  the  plaintiff  established  the  parol  agreement,  then  she 
was  entitled  to  recover  the  damages  which  she  sustained  by  the  breach  thereof. 
But  she  was  in  no  way  entitled  to  recover  beyond  that  which  would  have  been 
hers  had  the  promise  or  agreement  in  reference  to  the  giving  to  herself,  Harry, 
and  Kate  tlie  bulk  of  his  estate  been  pei-formed.  The  action  was  not  for  dam- 
ages for  the  neglect  of  Brewster  in  renting  the  premises,  but  It  was  to  recover 
damages  sustained  by  the  breach  of  the  agreement  made  at  the  time  of  the 
signing  of  the  release.  This  seems  to  have  been  lost  sight  of  in  the  submis- 
sion  of  the  case  to  the  jury,  because  the  learned  judge  charged  the  Jury  that, 
if  they  found  that  the  agreement  claimed  by  the  plaintiff  had  been  entered 
into  by  Seabury  Brewster,  and  that  Brewster  violated  this  agreement,  then 
the  plaintiff  was  entitled  to  be  corapeusated  for  what  she  had  given  up  on  the 
faith  of  that  promise,  viz.,  the  amount  of  the  rents  which  had  been  given  up 
by  the  general  release  entered  into  upon  the  faith  of  the  promise;  and  the  court 
further  charge<l  that,  if  tlie  plaintiff  bad  made  out  the  contract  upon  which 
she  relied,  she  was  entitled  to  be  indemniSed,  and  to  receive  what  she  gave 
up  at  the  time  of  the  execution  of  the  release,  viz.,  the  amount  of  the  rents 
which  liad  been  lost,  and  which  had  been  computed  at  the  sum  of  $46,517. 
To  these  portions  of  the  charge  exceptions  were  duly  taken. 

This  seems  to  have  been  clearly  error.  There  was  no  question  in  the  case 
as  to  her  right  to  recover  the  amount  of  the  rents  which  bad  been  lost.  There 
was  no  question  about  indemnifying  the  plaintiff  for  what  she  bad  given  up 
by  the  release.  The  only  question  after  the  agreement  lietween  the  plaintiff 
and  Seabury  Brewster  had  been  established  was  what  damage  she  had  sus- 
tained by  reason  of  the  breach  of  that  agreement  by  Seabury  Brewster.  That 
was  the  cause  of  action  set  up  in  the  complaint.  Leaving  the  release  in  full 
force  and  effect,  a  recovery  was  sought  to  be  had  for  the  damages  which  the 
plaintiff  had  sustained  by  reason  of  the  breach  of  the  agreement  by  Seabury 
Brewster  with  her,  which  formed  a  part  of  the  consideration  of  that  release. 
We  think  there  was  a  fundamental  error  in  submitting  the  question  to  the 
Jury  as  a  matter  of  indemnity.  The  plaintiff's  only  claim  was  based  upon 
what  share  she  would  have  received  of  Seabury  Brewster's  estate  had  he  kept 
his  agreement.  It  was  entirely  immaterial  as  to  what  the  amount  of  the 
rents  was.  That  was  altogether  a  subordinate  consideration,  and  bad  no  ef- 
fect whatever  upon  the  question  as  to  the  amount  ot  the  damage.    The  sub- 
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mission  of  the  case  to  the  juzy  upon  the  fi;round  that  it  was  a  matter  of  in- 
demnity, and  that  the  plaintiff  was  entitled  to  recover  the  amount  lost  by  the 
non-renting  of  these  premises,  was  submitting  an  issue  not  embraced  within 
the  cause  of  action  set  out  in  the  complaint,  and  with  which  the  jury  had 
nothing  to  do.  The  only  amount  which  the  plaintiff  could  recover  was  de- 
pendent upon  the  amount  of  Seabury  Brewster's  estate,  and  it  was  immate- 
rial, if  the  agreement  was  established  to  the  satisfaction  of  the  jury,  whether 
Seabury  Brewster  was  legally  liable  to  her  for  the  loss  of  rent,  for  $10,000, 
or  320,000,  or  $100,000. 

Although  the  cause  of  action  seems  to  have  been  correctly  set  forth  in  the 
complaint,  yet  still,  daring  the  progress  of  the  trial,  the  parties  seem  to  have 
drifted  off  into  the  discussion  and  consideration  of  issues  which  were  in  no 
respect  presented  by  the  pleadings,  and  the  case  seems  to  have  turned  upon  a 
question  as  to  whether  it  had  been  legally  established  that  Seabury  Brewster 
had  been  guilty  of  neglect  in  his  custody  of  the  property  which  had  been  com- 
mitted to  his  care.  It  was  immaterial  what  his  legal  liability  was.  A  claim 
was  presented  against  him.  That  claim  was  a  colorable  one,  at  least,  and  it 
was  settled  by  the  entering  of  the  parties  into  this  release.  The  claim,  what- 
ever it  was,  was  thereby  released,  and  it  is  to  recover  damages  for  failure  to 
perform  the  independent  agreement  forming  part  and  parcel  of  the  consider- 
ation of  this  release  that  this  action  was  brought.  This  fact  seems  to  have 
been  lost  sight  of,  and  because  of  this  many  of  the  complications  which  are 
displayed  upon  this  record  seem  to  have  arisen. 

The  only  other  qnestion  which  it  is  necessary  to  consider  is  that  which  goes 
to  the  foundation  of  the  cause  of  action,  viz.,  that  the  court  erred  in  admitting 
evidence  to  prove,  or  tending  to  prove,  the  parol  agreement  between  the 
plaintiff  and  Seabury  Brewster,  upon  which  the  cause  of  action  alleged  in 
the  complaint  depends.  It  is  claimed  by  the  defendants  that  "the  release  of 
the  plaintiff  was  under  seal,  and  in  her  capacity  as  executor  and  individually, 
and  it  was  absolute.  Its  legal  effect  whs  to  destroy  and  release  and  discharge 
the  testator  from  all  claims  and  demands  against  him,  including  those  for  his 
n^lect  (If  any)  to  lease  the  buildings  in  question  on  the  part  of  Louis  S.  J. 
Brewster  and  the  plaintiff,  either  as  his  executor  or  individually.  All  evi- 
dGHce  tending  to  prove  the  alleged  verbal  agreement  by  the  testator  alleged  in 
the  complaint  and  found  by  the  jury  was  therefore  inadmissible,  because  it 
was  utterly  inconsistent  with  and  directly  contradicted  the  release,  and  de- 
stroyed its  legal  effect;  that  it  is  absolutely  impossible  that  the  release  and 
parol  agreement  can  co-exist  in  force.  They  cannot  stand  together.  One  or 
the  other  most  fall.  One  of  them  destroys  the  other;  and  that,  if  the  parol 
agreement  was  valid  and  enforceable,  the  release  was  worthless,  inoperative, 
and  ineffectual.  Though  its  clear  and  unambiguous  language  covered  the 
claim  in  question,  yet  quoad  that  claim  it  was  waste  paper.  If  the  release 
was  valid  and  operative,  there  was  no  claim  or  demand  of  any  kind  on  the 
part  of  the  plaintiff,  as  executor  or  individually,  from  the  instant  of  its  deliv- 
ery. There  is  no  doubt  that,  if  the  parol  agreement  which  forms  the  basis  of 
this  action  is  necessarily  inconsistent  with  the  terms  of  the  release,  the  terms 
of  the  written  instrument  must  control.  But  we  think  that  it  can  be  plainly 
shown  that  the  parol  agreement  is  not  inconsistent  with  the  release;  neither 
does  it  directly  or  indirectly  contradict  the  same,  or  destroy  its  legal  effect. 
Confusion  here  again  arises  because  of  the  confounding  of  the  claim  released 
by  the  release  and  the  claim  sought  to  be  enforced  in  this  action.  The  release 
nndoubtedly  destroyed,  released,  and  discharged  the  testator  from  ail  claims 
and  demands  against  him,  including  those  for  his  neglect  to  release  the  build- 
ings in  question.  That  was  one  of  the  main  objects  of  the  release.  It  was 
given  for  that  purpose,  and  it  had  that  effect;  and  it  was  for  that  reason  that 
in  this  action  no  recovery  could  be  had  upon  the  part  of  the  plaintiff  for  any 
damages  sustained  by  reason  of  this  neglect.    The  release  was  a  bar  to  that 
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claim.  But  no  such  cause  of  action  is  contained  In  the  complaint.  It  was 
for  a  cause  of  action  which  sprang  into  existence  because  of  the  giving  of 
that  very  release. 

The  evidence  in  this  case,  wtilcb  we  must  assume  to  be  correct  in  view  of 
the  verdict  of  the  jury,  shows  that  at  the  time  of  the  giving  of  this  release  s 
certain  parol  agreement  was  entered  into  between  Seabury  Brewster  and  the 
plaintiff,  which  formed  part  of  the  consideration  of  that  release.  Kow,  It  is 
idle  to  say  that,  if  this  parol  agreement  was  entered  into  as  part  and  parcel  of 
the  consideration  of  this  general  release,  the  general  r^ease  released  Sea- 
bury  Brewster  from  all  the  duties  and  obligations  arising  from  that  parol 
agreement.  Suppose,  for  example,  that  there  had  been  a  recital  in  the  re- 
lease that  it  was  executed  in  consideration  of  the  payment  of  996,000,  and  the 
execution  by  Brewster  of  an  agreement  of  the  same  cljaracter  as  the  parol 
agreement  was  proved  to  be,  could  it  be  for  a  moment  claimed  that  the  re- 
lease had  discharged  the  agreement  which  had  been  entered  into  at  the  same 
time?  Clearly  not,  because  the  existence  of  the  release  itself  contemplated 
the  existence  of  the  contemporaneous  agreement  after  the  release  had  sub- 
served all  its  purposes.  How  do  the  parties  stand  in  any  different  relation  be- 
cause the  agreement  was  a  parol  agreement?  If  it  had  been  a  written  agree- 
ment, it  would  have  been  a  legal  agreement;  if  it  was  by  parol,  it  was  a  legal 
agreement;  and,  being  sucli,  it  stands  in  precisely  the  same  condition  as 
though  it  had  been  written  in  as  part  of  tlie  consideration  of  the  general 
release.  It  is  familiar  law  that  the  consideration  of  a  release  may  be  shown, 
and  this  parol  agreement,  forming  part  of  the  consideration  of  the  release, 
was  independent,  separate,  and  distinct  from  the  release,  and  in  no  manner 
inconsistent  with  its  terms.  The  release  purported  to  release  all  claims  from 
the  beginning  of  the  world  to  the  day  of  the  date  of  the  release.  The  parol 
agreement  had  no  valid  existence  until  the  execution  of  tlie  general  release, 
and,  clearly,  the  general  release  was  intended  to  and  did  act  only  upon  claims 
which  existed  prior  to  its  execution.  No  right  by  reason  of  any  parol  agree- 
ment between  Seabury  Brewster  and  the  plaintifC  sprang  into  existence  until 
the  time  of  the  execution,  and  by  "execution"  I  mean  signing  and  delivery  of 
the  release.  Therefore,  ijy  its  very  language,  this  parol  agreement,  if  it  ex- 
isted, WHS  excluded  from  the  terms  of  the  general  release.  Suppose,  instead 
of  making  the  agreement  which  he  did  in  consideration  of  the  plaintiff's  sign- 
ing this  release,  he  had  given  her  a  note  payable  at  a  future  day,  could  it  be 
said  that  that  note  was  released  because  of  the  language  of  this  general  re- 
lease? Clearly  not.  Such  was  not  the  intention  of  the  parties,  and  such  is 
not  the  language  of  the  instrument.  The  parol  agreement  and  the  release 
formed  part  and  parcel  of  one  transaction.  They  were  not  inconsistent  with 
each  other.  One  formed  the  consideration  for  the  other,  and  upon  each  did 
the  legal  existence  of  the  other  depend. 

The  case  of  Steams  v.  Tappin,  5  Duer,  294,  in  no  way  conflicts  with  the 
views  expressed.  In  that  case  it  had  been  attempted  to  prove  a  promise  to 
pay,  at  a  future  day,  the  debt  which  was  to  l)e  released  by  the  release  itself. 
This  was  clearly  inconsistent  with  the  operation  of  the  release,  and  contra- 
dicted its  terms  and  legal  effect.  In  the  case  at  bar  there  was  no  promise  to 
pay  the  amount  of  the  claim  which  was  made  against  Mr.  Brewster  for  the 
loss  of  these  rents.  If  that  had  been  the  nature  of  the  promise,  then,  clearly, 
there  could  be  no  recovery;  and  this  consideration  only  emphasizes  the  error 
committed  on  the  trial  in  allowing  the  question  as  to  the  amount  of  the  rents 
to  be  considered.  But  Mr.  Brewster  promised  to  do  something  which  had  no 
relation  or  connection  with  the  payment  of  the  claim  made  against  him  for 
the  loss  of  rent.  He  made  a  contract  or  agreement  in  respect  to  the  way  in 
which  he  would  make  his  will  if  this  release  was  signed;  and  it  was  relying 
upon  this  promise  that  the  plaintiff  signed  the  release.  As  already  stated, 
Seabury  Brewster  did  not  agree  to  pay  the  amount  of  these  rents.    Bat  he 
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agreed  to  do  something  else,  which  was  entirely  consistent  with  the  existence 
of  the  release,  and  had  no  relation  to  the  claim  discharged  by  the  release,  and 
consequently  was  in  no  way  contradictory  of  the  terms  of  tlie  release,  or  its 
legal  effect.  We  think,  without  pursuing  this  discussion  further,  that  a  cause 
of  action  existed  in  favor  of  the  plaintiff,  dependent  upon  lier  establishment 
to  the  satisfaction  of  the  jury  of  the  contract  made  with  her  by  Seabury  Brew- 
ster at  the  time  of  the  execution  of  this  release;  but  that  the  question  as  to 
the  amount  of  these  rents,  or  what  had  been  lost  by  reason  of  these  rents, 
was  not  a  question  which  could  be  considered  by  the  jury,  and  that  it  was 
error  to  present  that  question  to  the  jury  in  reference  to  the  amount  of  dam- 
ages which  the  plaintiff  would  have  a  right  to  recover.  That  depended  en- 
tirely upon  the  amount  of  Brewster's  estate.  By  the  submission  to  the  jury 
of  the  question  as  to  the  loss  of  rents,  the  release  is  sought  to  be  rendered  in- 
operative, without  a  rescission  of  the  same  having  been  claimed  in  any  respect 
upon  the  part  of  the  plaintiff.  The  exceptions  must  therefore  be  sustained, 
and  a  new  trial  ordered,  with  costs  to  defendant  to  abide  event.    All  concur. 


In  re  Deput's  Estate. 

(Supreme  Court,  Oeneral  Term,  Third  Department.    February  91, 1890.) 

EzicoTOBS  A:n>  Admisistsatobs— Allowxitcb  or  Dbmaitds. 

TTiider  Code  Civil  Froc  TS.  Y.  {  2718,  requiring  the  surrogate  to  dismiu  a  claim 
•S^nst  a  decedent's  estate  when  the  administrator  sets  np  facts  showing  that  the 
validitv  of  the  daim  is  doubtful,  and  denies  its  validity,  a  claim  based  on  a  judg- 
ment should  be  dismissed  when  the  administrator  alleges  that  the  judge  who  ren- 
dered the  judgment  was  disqualified,  and  this  fact  is  not  denied. 

Appeal  from  surrogate's  court,  Ulster  county. 

Application  by  ISiephen  Burkbalter  for  the  payment  of  a  claim  against  the 
estate  of  Iiewis  Depuy,  deceased.  An  order  was  entered  dismissing  the  peti- 
tion, and  petitioner  appeals.  Prior  to  1883,  3  Bev.  St.  r6th  Ed.)  p.  436,  §  2. 
provided  that  a  judge  shall  not  sit  in  any  case  "  in  which  ne  would  be  excluded 
from  being  a  juror  by  reason  of  consanguinity  or  affinity  to  either  of  the  par- 
ties." 

Argued  before  Learnbd,  F.  J.,  and  Lamdon  and  Matbah,  JJ. 

Edgar  E.  Ougheltree,  (John  D.  Sckert,  of  counsel,)  for  appellant.  F.  L. 
Wettbrook,  for  respondent. 

Lkabned,  F.  J.  The  petitioner  applied  to  the  surrogate  for  payment  of  a 
claim  against  the  estate  of  the  deceased.  He  showed  the  recovery  of  a  judg- 
ment in  October.  1877,  against  the  deceased  and  Sabina  £.  Depuy.  The  an- 
Bver  of  the  administratrix,  under  section  2718,  set  forth  facts  showing  that 
the  claim  was  doubtful,  and  the  surrogate  dismissed  the  petition.  The  peti- 
tioner appeals.  The  facts  shown  were  that  the  justice  of  the  supreme  court 
vho  rendered  the  j  udgment  against  the  defendants  was  related  within  the 
ninth  degree  to  the  defendant,  Lewis  Depuy.  The  judgment  was  recovered 
liefore  the  statute  of  1883.'  But  the  relation  was  in  fact  within  the  sixth 
degree.  The  judgment  was  therefore  void,  even  though  it  had  not  been  set 
sside.  This  relationship  l>eing  shown,  and  not  denied,  the  surrogate  could 
not  consider  the  judgment  binding  on  him  or  on  the  parties.  He  therefore 
properly  dismissed  the  petition,  leaving  the  claimant  to  seek  his  remedy  by 
action  on  the  original  liability,  if  be  should  be  so  advised.  Order  affirmed, 
with  $10  costs  and  printing  disbursements.    All  concur. 

■Laws  N.  T.  1888,  e.  284,  amending  Code  ClvU  Proa  i  48,  provides  that  "  a  Judge  shall 
not  (it  as  suob  in,  or  take  part  in.  the  decision  of  a  cause  or  matter,  *  *  *  If  he  is 
related  by  consanguinity  or  affinity  to  any  party  to  the  oontroversy,  within  the  sixth 
iegree." 
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In  re  Graham's  Wiu,. 
{Supreme  Ctmrt,  Oeneral  Term,  First  Department.    February  14, 1890.) 

1.  Wills— Probate— Tbstimont  o»  Sdbscribino  Witubssks. 

Code  CivU  Proo.  N.  Y.  {  9618,  providing  that,  before  a  will  shaU  be  admitted  to 

Srobate,  two  at  least  of  the  subscribliig  witnesses  must  be  produced  and  examined, 
'  so  many  are  within  the  state,  and  competent  and  able  to  testity,  does  not  req.nir« 
that  each  or  any  of  the  witnesses  must  testify  that  the  requirements  of  the  statata 
in  respect  to  execution  have  been  compiled  with. 

2.  Same— Validity— TJNDBBSTijnjiHO  Contents. 

Where  a  will  is  dictated,  in  the  presence  of  the  testator,  by  his  attorney,  is  read 
over  to  him,  paragrraph  by  paragraph,  is  assented  to  by  him,  and  is  executed  by 
him  some  days  thereafter,  and  he  keeps  It  for  some  years  prior  to  his  death,  an  ob- 
jection that  ne  did  not  understand  its  contents,  based  principally  on  its  peculiar 
provisions,  cannot  be  sustained. 

Appeal  from  surrogate's  court. 

Application  for  the  probate  of  an  instrument  propounded  as  the  will  of  John 
B.  Graham,  deceased.  The  instrument  was  admitted  to  probate,  and  John 
B.  Graham,  Jr.,  and  Kate  Storm  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Barrett,  J  J. 

Hubbard  Hendriokson,  (JV.  S.  Hoxie,  of  counsel,)  for  appellants.  Taylor 
i£  Parker,  {Alfred  Taylor,  of  counsel, )  for  the  executors,  respondents.  B.  J. 
Knaver,  special  guardian. 

Yak  Brunt,  P.  J.    The  decree  of  the  surrogate  was  attacked  upon  tb» 
ground  that  the  evidence  does  not  sufficiently  prove  compliance  with  the  stat- 
ute as  to  the  formal  execution  of  the  will  in  question,  and  that  the  decedent 
did  not,  at  the  time  of  signing  the  will,  understand  its  contents  or  effect,  and 
that  be  was  unduly  influenced  to  execute  it,  and  therefore  it  was  not  truly  bis 
will.    The  learned  counsel  for  the  appellants  claims  that  the  statute  requires 
that  the  following  facts  should  be  proven  by  at  least  two  witnesses,  namely: 
The  subscription  by  the  testator,  at  the  end  of  the  alleged  will,  in  the  presence 
of  two  witnesses,  or  his  subsequent  acknowledgment;  the  publication  of  the 
will,  and  the  request  to  the  two  witnesses  to  sign  the  same;  and  that  they 
signed  it  in  his  presence,  and  in  the  presence  of  each  other.    And,  in  support 
of  this  extraordinary  proposition,  we  are  somewhat  surprised  to  find  that  he 
is  able  to  cite  an  authority.  In  re  Van  Qetson,  47  Hun,  5,  in  which  the  court 
say  that,  in  order  to  admit  a  will  to  probate,  each  of  the  statutory  require- 
ments must  be  satisfactorily  proved  by  two  subscribing  witnesses,  if  so  many 
are  within  the  state,  and  competent  and  able  to  testify.    If  this  were  the  rule, 
then  a  lapse  of  memory  upon  the  part  of  a  witness,  or  any  witness  evilly  in- 
clined, might  prevent  the  probate  of  a  will.    This  extraordinary  proposition 
is  founded,  apparently,  on  section  2618  of  the  Code,  in  which  it  is  provided 
that  before  a  will  shall  be  admitted  to  probate  two  at  least  of  the  subscribing 
witnesses  must  be  produced  and  examined,  if  so  many  are  within  the  state,  and 
competent  and  able  to  testify.    The  section  does  not  say  that  each  of  the  wit- 
nesses, or  any  of  them,  must  testify  that  the  requirements  of  the  statute  in 
respect  to  execution  have  been  complied  with.    In  fact,  it  has  been  decided  by 
the  court  of  appeals,  in  the  case  of  Brown  v.  Clark,  77  N.  Y.  369,  that  where 
there  is  no  proof  that  the  statutory  requirements  had  been  complied  with,  ex- 
cept such  as  is  contained  in  the  attestation  clause,  the  will  may  be  admitted 
to  probate.    The  court  say,  in  that  case,  the  witnesses,  after  a  lapse  of  several 
years,  fail  to  recollect  affirmatively  the  facts  attested  by  them  over  their  sig- 
natures.    The  mere  non-recollection  of  witnesses,  under  these  circumstances, 
would  not  justify  a  finding  that  the  statutory  requirements  were  not  observed. 
Their  lack  of  memory  does  not  rebut  the  presumption  of  due  publication  aris- 
ing from  the  attestation  clause,  and  the  other  circumstances.    The  same  was 
held  in  the  case  of  Peck  v.  Cary,  27  K.  Y.  9.    And  in  the  case  of  Trusteet 
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T.  Calhoun.  25  N.  T.  422,  the  rule  is  laid  down  that  "it  Is,  of  coarse,  too  late 
to  claim  tbat  the  facts  *  *  *  must  all,  or  any  of  tliem,  be  established  by 
the  concarring  testimony  of  the  two  subscribing  witnesses.  Both  of  those 
witnesses  must  be  examined,  but  the  will  may  be  established  even  in  direct 
opposition  to  the  testimony  of  both  of  them.  This  is  too  well  settled  to  call 
Ua  the  citation  of  authorities. "  It  is  needless,  then,  to  multiply  citations  to 
establish  the  falsity  of  the  proposition  upon  which  the  point  of  the  appellant 
rests  as  to  the  due  execution  of  the  will,  except,  perhaps,  to  call  attention  to 
the  case  of  Hoyaradt  t.  Kingman,  22  N.  Y.  872,  where  it  was  held  that  it  was 
not  necessary  to  the  due  execution  of  the  will  that  the  witnesses  should  sub- 
scribe in  the  presence  of  each  other.  The  testimony  of  Mr.  Chedsey  showed 
due  execution  of  the  will.  He  whs  a  lawyer,  and  was  presumed  to  know  what 
was  required;  and,  whether  his  recollection  was  entirely  distinct  or  not  as  to 
occurrences  which  bad  tatcen  place  some  years  before,  the  presumptions  were 
so  strongly  in  favor  of  due  execution  that  the  learned  surrogate  was  more  than 
amply  justified  in  holding  tbat  it  was  established. 

The  objection  that  the  testator  did  not,  atthetimeof  the  signing  of  the  will, 
nndeistand  its  contents  and  effect,  seems  to  be  baaed  principally  upon  the  as- 
lamption  that  it  is  not  such  a  will  as  bis  children  would  have  made  if  they 
bad  bad  the  disposition  of  his  property.  The  appellants  jexpressly  disclaim 
want  of  testamentary  capacity,  but  say  that,  because  of  the  peculiar  provisions 
of  the  will,  it  is  impossible  that  the  testator  understood  it,  notwithstanding 
tbe  fact  that  he  went  to  his  own  attorney,  was  present  while  the  will  was  be> 
ing  dictated  to  an  amanuensis,  heard  each  paragraph  read,  executed  it  some 
days  thereafter,  and  kept  it  for  some  years  prior  to  his  deiitli.  If  we  are  to 
consider  the  testimony  of  Mr.  Chedsey,  it  seems  to  be  conclusive  upon  the 
point  tliat  the  testator  was  made  aware  of  all  the  provisions  of  this  will.  As 
has  already  been  said,  the  will  was  dictated  in  his  presence,  was  read  over  to 
the  testator  paragraph  by  paragraph,  and  to  its  provisions  he  assented. 

Great  stress  has  been  laid  upon  the  fact  that  in  the  will  as  originally  dictat- 
ed by  Mr.  Chedsey  the  daughter  Belie  of  the  testator  was  called  "Belle 
Storm,"  when  in  fact  she  was  unmarried,  and  that  it  was  the  daughter  Kate 
who  was  the  wife  of  Mr.  Storm.  We  are  entirely  unable  to  appreciate  the 
weight  which  seems  to  have  been  attached  to  this  incident.  During  tbe  prog- 
ress of  dictation  it  is  very  probable  that  the  testator  did  not  discover  the 
mistake;  but  it  is  evident  that  he  discovered  it  before  the  execution,  because 
there  is  no  pretense  but  that  the  change  was  made  prior  to  execution,  and 
that  there  was  no  attempt  to  conceal  it,  as  it  is  plainly  evident  upon  the  face* 
of  the  instrument  itself  what  existed  before  the  words  "Kate"  and  "Belle" 
had  been  changed.  Indeed,  we  cannot  see  upon  what  basis  this  objection 
rests,  except  that  it  was  the  wish  of  all  the  children  of  the  testator,  the  bene- 
ficiaries under  this  will,  tbat  the  trusts  contained  in  the  will  should  be  bro- 
Icen;  and  this  seems  to  have  been  the  purpose  for  which  this  contest  has  l)een 
initiated.  But,  if  we  consider  only  the  legal  evidence  in  the  case,  (because, 
in  our  opinion,  tbe  evidence  of  Mr.  Chedsey  as  to  the  instructions  which  he 
received  from  his  client  was  improperly  received,  and  should  not  be  consid- 
ered by  the  court,  under  the  provisions  of  section  885  of  the  Code,  which  pro- 
Tides  that  an  attorney  shall  not  be  allowed  to  disclose  a  communication  made 
by  his  client  to  him,  or  his  advice  given  thereon,  in  the  course  of  his  profes- 
sional employment,)  the  case  presented  is  of  a  will  drawn  by  the  attorney  of 
tbe  testator,  duly  executed  by  bim  before  two  witnesses,  kept  by  him  for 
aoine  years  after  its  execution,  and  found  among  his  papers  after  his  death. 
It  is  clear  that  under  such  circumstances  the  necessary  presumption  is  that 
tbe  will  expresses  the  wishes  of  the  testator. 

It  is  true  that  the  burden  of  proof  rests  upon  the  proponent  to  establish  all 
the  propositions  necessary  to  establish  the  will,  but  it  is  not  necessary  tbat 
these  propositions  should  be  established  by  direct  evidence.    Tbe  circum- 
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stances  surrounding  the  execution  of  the  will,  and  its  subsequent  history, 
may  sufficiently  establish  all  the  requisites  necessary  to  justify  its  admission 
to  probate.  Tbe  fact  that  the  will  is  duly  executed,  with  all  the  formalities 
required  by  law;  that  it  has  been  declared  by  the  testator  to  be  his  last  will 
and  testament,  in  the  presence  of-  two  witnesses,  who  at  his  request  have 
signed  the  same, — presumptively  establishes  the  propoeitioii  that  the  will  is  the 
will  of  the  testator,  and  this  presumption  cannot  he  rebutted  except  by  some 
evidence  going  to  show  that  such  presumption  should  not  prevail.  It  is 
not  necessary  that  the  testator  should  have  a  half  dozen  witnesses  by.  who 
should  see  him  read  his  will,  hear  him  give  directions  as  to  what  it  should 
contain;  that  he  should  express  his  satisfaction  with  each  several  claase  and 
provision  before  several  witnesses, — in  order  to  show  that  the  will  expresses 
his  wishes.  The  law  requires  no  such  impossibilities  as  this,  but  only  such 
evidence  as  may  enable  the  court  to  find  that  the  will  was  intelligently  exe- 
cuted by  the  testator.  The  proof  in  this  case  ia  utterly  barren  of  anything  to 
show  that  the  testator  did  not  fully  comprehend  the  contents  of  this  will,  and 
it  cannot  be  set  aside  upon  any  such  ground  as  this. 

The  claim  that  undue  influence  was  exercised  by  his  former  partner,  and 
their  employe  Neilson,  is  also  equally  unsupported  by  evidence.  In  fact, 
there  does  not  seem  to  be  any  evidence  to  support  this  claim.  It  seems  to  be 
based  upon  evidence  tending  to  show  that  Keilson  had  told  the  father  of  cer- 
tain delinquencies  of  the  son,  which  he  said  made  his  father  angry  with 
him;  and  when  the  son  was  asked,  "Were  these  things  so  mentioned,  any  or 
all  of  them,  true  or  false?"  his  answer  was:  "I  cannot  say."  But  there  is 
no  evidence  whatever  that  there  was  any  undue  influence  exercised  by  Neil- 
son  as  against  the  decedent's  son.  And,  even  if  Neilson  was  actuated  by  any 
improper  motives  in  saying  what  he  did,  there  is  no  evidence  whatever  that 
it  had  any  influence  upon  the  father;  and,  in  fact,  it  would  appear  that  he 
paid  no  heed  to  Neilson,  but  did  actually  that  which  he  himself  wished. 

There  was  some  evidence  offered  as  to  ceiiiain  statements  made  by  the  tes- 
tator during  bis  life-time  which  were  claimed  to  be  inconsistent  with  the  pro- 
visions of  his  will.  It  is  not  necessary  to  go  into  detail  in  discussing  the  evi- 
dence of  Mr.  Storm.  It  is  su£Bcient  to  say  that  many  of  these  statements 
were  made  prior  to  the  making  of  the  will,  and  none  seem  to  have  been  made 
thereafter  which  were  inconsistent  with  perfect  and  complete  knowledge  of 
the  contents  of  the  will. 

^  The  testator  lived  for  some  five  years  after  the  execution  of  tbe  instrument, 
and  during  all  that  time  it  remained  in  his  possession;  and,  although  it  is 
claimed  by  the  counsel  for  the  appellant  that  it  is  somewhat  remarkable  that 
a  man  of  such  wealth,  who  had  subscribed  an  instrument  of  this  character, 
should  not  have  deposited  it  with  the  custodian  of  his  money  and  securities, 
or  in  some  place  of  safe  deposit,  or  with  some  of  his  intimate  friends,  we  are 
unable  to  see  anything  peculiar  in  the  conduct  of  the  testator  in  this  respect. 
If  it  had  been  deposited  elsewhere,  in  the  custody  of  some  particular  friend, 
it  would  have  been  strongly  argued  that  the  testator,  if  he  understood  the  im- 
portance of  the  instrument,  would  not  have  parted  with  the  possession  of  it, 
nor  would  he  have  left  in  any  other  custody  than  his  own  such  an  instrument 
for  so  many  years.  The  decree  should  be  affirmed,  with  costs  against  the  ap- 
pellants in  favor  of  both  respondents.    All  concur. 


People  ex  rel.  Albany  Laitd  Imp.  &  'Rvtm.  Go.  v.  Mahek  et  dL 
(Supreme  Court,  Oeneral  Term,  Third  Department    February  84, 1890.) 

ESTOPPBI^-AOQimSCBKCB  IK  PUBUO  IMFBOVXMZKTS. 

Where  an  owner  of  unimproved  lands  in  a  olty,  for  the  purpose  of  oonverting 
them  into  building  lots,  conveys  a  portion  to  the  city  for  a  street,  and  then  petitions 
the  common  council  for  an  ordinanca  providing  for  the  grading  and  paving  of  the 
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entire  street,  mod  for  flagging,  etc.,  tb*  sidewalks,  he  oannot  oMect  that  the  con- 
tract for  the  work  is  illegal  beosusa  It  provides  that  the  street  shall  be  graded  for 
Ita  entire  width,  and  that  the  necessary  excavations  would  Involve  a  trespass  upon 
Ilia  landa  outside  the  lines  of  the  street,  where  all  the  proceedings  had  his  approval 
until  the  cost  of  the  work,  as  shown  by  the  lowest  bid,  was  made  known.  , 

Certiorari  to  review  the  determination  of  the  board  of  contract  and  appor- 
Uonment  of  tlie  citj  of  Albany,  to  the  effect  that  the  contract  entered  into  by 
the  city  with  the  National  Vulcanite  Company  for  the  grading  and  paving 
"With  Trinidad  asphalt  of  Pine  avenue  is  legal  and  valid.  The  hearing  was 
iisLd  and  determination  made  upon  objections  filed  by  the  relator  to  the  legal- 
ity and  validity  of  the  letting,  award,  and  contract;  the  proceeding  being  in 
parsnance  of  the  provisions  of  the  Albany  city  charter.  The  return  to  the 
'vrxit  brings  before  the  court  all  the  proceedings  preliminary  to  the  contract, 
tbe  contract  itself,  the  relator's  objections,  the  evidence  given,  and  the  deter- 
mination of  the  board. 

Argaed  before  Learned,  P.  J.,  and  Landon  and  Matham,  JJ. 

S.  Countryman,  for  relator.    A.  Hetsberg,  for  respondents. 

Lasdon,  J.    The  relator  was  the  owner  of  the  land  on  both  sides  of  line 
avenae,  including  the  avenae  itself.    The  lands  were  unimproved,  and  the 
relator,  desiring  to  convert  the  same  into  building  lot8>  first  made  a  convey- 
ance of  the  land  for  the  avenue  to  the  city,  and  procured  the  acceptance  thereof. 
It  then  petitioned  the  common  council  for  a  law  providing  for  the  grading  of 
the  avenue,  and  paving  the  road- way  with  Trinidad  asph^t,  and  for  flagging, 
sodding,  and  setting  out  trees  on  the  sidewalks  thereof  in  accordance  with  the 
charter.    The  president  of  tlie  relator  signed  the  petition  In  its  behalf.    He 
yraa  also  a  member  of  the  common  council,  and  as  a  member  of  that  body 
aided  in  procuring  it  to  pass  a  law  authorizing  the  improvement  to  be  made 
substantially  as  prayed  for,  and  "according  to  plans  and  specifications  to  be 
prepared  by  the  city  engineer,  and  approved  by  the  board  of  contract  and  ap- 
portionment."    The  city  engineer  thereupon  prepared  the  plans  and  specifl- 
cations  of  the  proposed  improvement,  and  the  same  were  approved  by  the 
board  of  contra<^  and  apportionment.    Advertisement  tor  proposals  to  make 
the  improvement  was  duly  made.    Three  bids  were  received,  of  which  that  of 
the  National  Vulcanite  Company  was  the  lowest.    When  the  bids  were  opened 
by  the  board,  the  relator,  through  its  president,  objected  that  the  price  was 
too  high,  and  asked  that  the  bids  be  rejected,  and  the  work  readvertised.    No 
objection  was  made  to  the  plana  and  specifications.    The  board,  under  the 
charter,  had  the  power,  and  it  was  their  duty,  if  in  their  opinion  the  price  was 
too  high,  and  it  was  desirable  that  new  bids  be  received,  to  reject  the  bids, 
and  cause  a  new  advertisement  to  be  made.    The  board  refused  the  request 
of  the  relator,  and  awarded  the  contract  to  the  Kational  Vulcanite  Company. 
The  relator  now  asks  us  to  review  this  action  of  the  board.    Assuming  that 
it  is  proper  for  us  to  do  so,  we  find  nothing  in  the  return  to  lead  us  to  ques- 
tion the  regularity  or  propriety  of  their  action.    It  was  for  the  board  to  decide 
whether  the  bid  which  they  accepted  was  too  high.    There  is  no  reason  to 
doubt  that  they  gave  the  matter  and  the  objection  of  the  relator  proper  con- 
sideration, and  acted  wisely  and  discreetly  in  the  disposition  made.    The  con- 
tract was  thereafter  entered  into  i  n  proper  form.    The  relator,  as  permitted  by 
the  provisions  of  the  charter,  thereupon  filed  objections  with  the  board,  alleg- 
ing various  grounds  of  error,  illegality  and  irregularities  in  the  contract,  and 
in  the  preliminary  proceedings.    The  board  afterwards,  sitting  in  a  judicial 
capacity,  had  a  hearing  in  the  matter,  as  provided  in  the  charter,  in  which  tes- 
timony was  taken,  and  all  the  parties  in  interest  were  beard,  and  thereupon 
overruled  the  objections,  and  affirmed  the  validity  of  the  contract.    Several  of 
the  objections  investigated  upon  the  hearing  are  not  renewed  upon  this  argu- 
ment. 
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The  main  objection  qow  urged  is  that  the  contract  is  illegal,  because  it  pro- 
vides that  the  street  shall  be  gr^ideJ  for  its  entire  width;  that  there  are  bills 
to  be  excavated  and  valleys  to  be  filled;  that  tlie  contract  provides  that  the 
slopes  of  the  excavations  ami  embaaltments  shall  be  made  in  shapely  form; 
and  that  to  do  this  will  be  to  trespass  upon  the  relator's  land  outside  of  the 
lines  of  the  street.  It  is  true  that  these  slopes  will  be  formed  outside  the 
street  lines,  and  upon  the  relator's  land.  We  think  the  relator's  petition,  and 
the  law  which  the  petition  prayed  for,  and  which  was  passed  in  pursuance  of 
the  relator's  prayer,  invite  the  city  to  enter  upon  the  relator's  land  so  far  as 
it  may  be  necessary  to  grade  and  pave  the  street,  including  both  carriage-way 
and  adjoining  sidewalks;  for  both  are  mentioned  in  the  petition  and  law,  wliich 
speak  of  the  street  in  its  entirety,  without  any  suggestion  of  limitation  of 
width.  The  law  provides  for  plans  and  specifications.  It  is  impossible  to 
suppose  that  these  were  not  known  to  the  relator,  and  approved  by  it.  The 
contract  is  based  upon  and  incorporates  them.  Upon  the  testimony  it  is  plain 
that  all  the  proceedings  had  the  approval  of  the  relator  until  the  lowest  bid 
and  bidder  were  made  known.  The  relator,  having  promoted  the  scheme  until 
it  became  the  duty  of  the  board  to  act  upon  their  olBcial  responsibility  upon 
the  final  direction  of  it,  we  think  ought  to  be,  under  the  circumstances  here 
presented,  estopped  from  asserting  an  objection  which  it  at  first  impliedly 
waived,  and  only  asserts  when  further  control  passes  from  its  hands.  If  ttaia 
objection  had  been  made  at  the  outset,  it  is  improbable  that  the  deed  of  the 
street  would  have  been  accepted  or  any  law  passed.  The  relator's  consent  to 
the  entry  upon  its  land  was  not  retracted  until  after  the  city  had  acted  upon 
it,  and  entered  into  an  important  contract  with  the  National  Yulcanite  Com- 
pany, based  upon  such  consent.  The  relator  cannot  release  the  city  from  its 
contract,  and  ought  not,  therefore,  to  retract  the  consent  upon  which  it  is 
based.  Dut,  if  no  technical  estoppel  exists,  the  contract  is  not  necessarily  in- 
valid. The  city  has  the  right  to  make  the  necessary  excavation,  and.  if  the 
relator's  land  falls  into  it,  the  relator  is  not  legally  injured.  Radcliff"»  Bx'rt 
V.  Mayor,  etc.,  4  N.  Y.  195.  If  the  relator  objects  to  the  trimming  or  grading 
of  the  slope  of  the  excavation,  that  part  of  the  work  is  so  slight  in  amount  or 
importance  that  it  may  be  left  to  the  relator  to  do  or  omit.  If  the  relator  ob- 
jects to  the  deposit  of  the  slope  of  the  embankments  apon  its  land,  there  is, 
as  was  said  in  Moore  v.  City  of  Albany,  98  N.  Y.  408,  ample  power  under 
the  city  charter  to  vest  the  title  to  the  lands  in  the  city  for  the  purpose  of  the 
street.  The  determination  of  the  l)oard  of  contract  and  apportionment  is  af- 
firmed, with  $50  costs  and  disbursements.  '  All  concur. 


In  re  Millard's  Estate. 
(Surroffote'*  Court,  Monroe  County.    November  8,  ISSS.) 

1.  ExsODTOss— FAn.trRB  to  Coixeot  Assets. 

Where  an  ezecator  receives  as  assets  the  note  of  a  person  In  another  state,  ovrn- 
ine  a  farm  worth  $S,0OO,  mortgaged  for  $1,200  only,  and,  Instead  of  trying  to  collect 
it  Dy  reducing  it  to  judgment  or  otherwise,  he  waits  until  other  liens  are  acquired 
against  the  land,  and  It  is  sold,  be  should  be  charged  with  the  amount  of  the  note. 

a.  Wills — CossTRncTioN— Nature  of  Estate— Liabilitt  of  Executor. 

Testator  gave  his  household  furniture  to  his  wife  absolutely,  and  In  another  clause 
of  his  will  devised  to  her  "all  the  residue  and  remainder  of  my  real  and  personal 
estate,  to  be  used  for  her  own  personal  benefit  during  her  natural  life. "  The  ezeou- 
tor  was  authorized  to  sell  any  of  the  estate,  with  the  advice  and  consent  of  the 
widow,  "the  use  of  the  money"  so  arising  to  be  given  to  her,  and  certain  speclflo 
legacies  were  given  to  be  paid  at  her  death.  Held,  that  the  widow  was  only  enti- 
tled to  the  use  or  Income  of  the  residuary  estate  during  her  life,  and  the  executor 
should  be  charged  with  any  of  the  prinotpal  turned  over  to  her  by  him,  and  so  lost 
to  the  estate. 

On  exceptions  to  report  of  referee,  on  settlement  of  the  aocount  of  Henry 
Millard,  as  executor  of  the  will  of  Sylvanus  8.  Millard,  deceased. 
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/.  JET.  CKadaey,  for  executor.    Horace  MeGutre,  tot  contestant. 

Adunotok,  S.     The  will  of  the  above-named  decedent,  after  directing  the 
payment  of  debts,  bequeaths  absolutely  to  the  testator's  wife  all  of  his  house- 
Iwid  farnitare.    It  then  gives  to  his  son,  Henry,  the  executor,  a  be()uest  of 
•1,000,  and  proceeds  as  follows,  viz.:   "Fourth.  I  will  nnd  bequeath  to  my 
beloved  wife,  Margery  Millard,  all  the  residue  and  remainder  of  my  real  and 
personal  estate,  to  be  used  for  her  own  personal  benefit  during  her  nataral 
life.    I  hereby  authorize  my  executor,  hereinafter  named,  with  the  advice 
and  consent  of  my  wife,  Margery,  to  sell  in  part  or  all  of  my  real  and  personal 
estate;  and  the  use  of  the  money  arising  therefrom  shall  be,  as  above  stated, 
given  to  my  wife,  Margery,  for  her  benefit  and  support  during  her  natural 
life:  and.  after  her  decease,  I  will  my  daughters,  Barbery  S.  Bicb,  Jennett 
Ann  Clark,  Fi-eelove  A.  £verett,  and  Alexander  S.  Millard,  each  one,  five  hun- 
dred dollars.     The  remainder  of  my  estate  to  be  equally  divided  among  all  of  my 
belts."  The  will  is  dated  December  15, 18^3,  and  the  testator  died  June  27, 1876. 
The  accoant  of  the  executor  states  that'  the  testator's  estate  consisted  of  a 
bouse  and  lot  worth  $1,200,  a  small  farm  worth  81,600,  and  a  mortgage  and 
certain  promissory  notes  having  apparent  value  of  about  $2,700.     Of  these 
notes  several  were  reported  worthless,  among  the  number  one  being  made  by 
Banilla  Millard,  a  son  of  the  testator.    There  was  realized  from  the  assets 
somewhat  more  than  $1,400,  out  of  which  were  paid  the  debts  of  the  testator, 
amounting  to  about  $465,  and  the  remainder  was  turned  over  to  the  widow 
by  the  executor.    In  1881  the  farm  was  sold  for  $1,500,  of  which  the  executor 
retained  $700  to  apply  on  his  own  legacy  above  mentioned,  and  paid  over  the 
remaining  $800  to  the  widow.     The  latter  died  in  August,  1885,  leaving  no 
property.    Objections  were  filed  to  the  account,  the  matter  was  referred,  and 
the  questions  now  to  be  considered  come  ap  on  exceptions  to  the  referee's  re- 
port.   Tlie  referee  found,  in  efiFect,  that  the  Indebtedness  of  Barzilla  Millard 
to  the  estate  heretofore  mentioned  was  not  collectible,  and  that  the  account 
of  the  executor  should  not  be  surcharged  with  the  amount  thereof.    This,  I 
think,  was  error.     It  appears  from  the  evidence  that  Barzilla  had  given  to  his 
father,  in  1874,  his  promissory  note  for  $387.32,  payable  on  demand,  and  that 
this  note  came  into  the  executor's  hands  in  the  fall  of  1876  as  a  part  of  the 
testator's  assets.    Barzilla  at  that  time  owned  a  farm  in  Maryland  worth 
from  $3,000  to  $4,000,  which  was  Incumbered  to  an  amount  not  exceeding 
$1,200.    The  executor  visited  Barzilla  in  Maryland  soon  after  he  had  received 
letters  testamentary,  and  had  come  into  possession  of  the  note  aforesaid.    A 
jndgment  on  the  note  could  then  have  been  easily  obtained,  either  by  confes* 
sion  or  action,  and  such  judgment  would  have  insured  the  ultimate  collection 
of  the  debt  by  making  it  a  Uen  on  the  farm.    A  mortgage  would  have  made 
tbe  claim  equally  secure,  and  could  probably  have  been  obtained.    The  exec- 
QtoT,  however,  did  nothing.     Barzilla  contracted  other  debts.     Judgments 
were  taken  against  him,  and  at  last,  in  1879,  the  farm  was  sold  on  execution, 
was  bought  in  by  the  executor  individually,  and  was  afterwards  mortgaged 
by  him  for  $1,850,  and  a  large  part  of  the  money  so  obtained  was  used  in  pay- 
ing off  claims  against  Barzilla.     On  the  same  day  that  the  executor  became 
tbe  purchaser  of  Barzilla's  farm,  he  surrendered  the  note  of  1875,  and  took  tbe 
one  which  be  now  holds  for  $519  in  renewal  of  the  former.     The  new  note  is 
signed  by  Barzilla  alone,  and  is  woithless.     This  debt  seems  to  have  been  lost 
tbroogh  tbe  negligence  of  Che  executor,  and  he  should  be  charged  with  the 
ralae  thereof.    An  executor  is  bound  to  try  to  collect  a  debt  due  from  a  solv- 
ent person  in  another  state,  and  when  sucli  debt  is  lost  by  his  neglect  he  is 
liable.    ShtUtz  v.  Pulver,  3  Paige,  182,  affirmed  11  Wend.  361.    See.  also, 
Harrington  v.  Ketdtas,  92  N.  Y.  40;  HollUter  v.  Burritt,  14  Hun,  291-293; 
Holeomb  v.  Bxeautora  of  Bolcomb,  11  N.  J.  £q.  281-800;  Poioell  v.  Evans, 
b  Ves.  839-844. 
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A  second  question  arises  in  regard  to  the  taming  over  to  the  widow,  by  the 
executor,  of  the  entire  personal  estate  after  payment  of  debts;  and  also  in  re- 
gard  to  the  payment  to  her  of  the  sum  realized  from  the  sale  of  the  farm,  less 
the  S700  applied  on  the  executor's  own  legacy.  The  decision  of  this  point  de- 
pends^whoUy  on  the  construction  of  the  fourth  clause  of  the  decedent's  will, 
above' quot«].  The  executor  maintains  that,  by  virtue  of  that  clause,  the 
widow  took  an  absolute  title  to  the  testator's  property,  and  had  a  right  to  its 
possession  and  to  use  the  whole  for  her  benefit  and  support.  This  is  the  view 
taken  by  the  referee.  The  contestant,  on  the  contrary,  insists  that  the  widow 
was  entitled  only  to  the  use  or  income  of  the  residuary  estate  during  life,  and 
that  it  was  the  duty  of  the  executor  to  preserve  the  principal  for  distribution 
to  the  legatees  after  the  widow's  death.  I  think  that  the  latter  is  the  correct 
construction  of  the  instrument.  The  testator,  in  the  first  clause  of  the  will, 
had  given  his  wife  all  his  household  furniture  absolutely.  In  the  fourth 
clause  he  evidently  intended  to  make  a  different  disposition  of  the  residue,  and 
to  give  her  the  use  only  of  that  portion  of  his  estate  remaining  after  payment 
of  debts  and  of  the  executor's  legacfes.  That  he  did  not  intend  to  give  her 
power  to  exhaust  the  principal  seems  plain,  from  the  fact  that  nearly  the  whole 
of  such  principal  would  be  required  to  satisfy  the  legacies  directed  to  be  paid 
therefrom  after  the  widow's  death.  It  is  also  to  be  observed  that  the  power 
to  sell  either  the  personal  or  real  property  was  lodged,  not  in  the  widow,  but 
in  the  executor.  No  part  of  the  personal  property  should  have  been  turned 
over  to  the  widow,  except  the  household  furniture.  By  the  third  clause  of 
the  will  an  absolute  legacy  of  91,000  was  given  to  the  executor,  Henry  Mil- 
lard. That  legacy  was  payable  in  one  year  after  the  issue  of  letters  teeta- 
mentary  out  of  the  personal  estate.  The  satisfaction  of  this  legacy,  the  pay- 
ment of  testator's  debts,  and  the  funeral  expenses,  and  of  the  executor's  com- 
missions and  expenses,  would  have  just  about  exhausted  the  collectible  per- 
sonal assets;  and,  if  the  executor  had  followed  the  plain  rules  of  the  law  in 
the  premises,  no  question  could  have  arisen  in  regard  to  the  ownership  or  dis- 
position of  such  personal  assets.  So  long  as  the  land  remained  unsold,  the 
only  "use"  the  widow  could  make  of  it  would  be  to  occupy  and  work  it,  or  to 
lease  it;  and  it  seems  very  clear  that  when  a  part  was  sold  she  took  under  the 
will  only  the  interest  or  income  of  the  money  realized  therefrom.  When,  there- 
fore, the  executor  turned  over  to  her  a  part  of  the  principal  derived  from  such 
sale,  and  paid  part  to  himself  as  legatee,  he  did  that  which  he  was  not  author- 
ized by  law  to  do,  and  he  must  now  account  for  the  fund.  Calkins  v.  Calk- 
ins, 1  Redf .  Sur.  387;  Tyson  v.  Blake,  22  N.  T.  658;  Terry  v.  Wiggins,  47  N. 
T.  512,  515;  Livingston  v.  Murray,  68  N.  Y.  485;  /n  rs  Cager,  46  Hun, 
657. 

This  case  is  clearly  distinguishable  from  those  in  which  the  testator  gives 
to  beneficiary  during  life  the  use  of  property  for  his  support  or  benefit,  and 
then  directs  that  the  "residue,"  or  "the  remainder,"  or  what  "remains,"  or 
"what  is  left,"  shall  be  divided  among  certain  specified  persons.  Examples 
of  this  kind  are  CoAen  v.  Cohen,  4  Bedf.  Sur.  48;  Spencer  v.  Strait,  38 
Hun,  228;  Thomas  y.  Wolford,  1  N.  T.  Supp.  610;  Leggett  v.  Firth,  6  N. 
Y.  Supp.  158.  In  all  these  cases  it  was  clearly  the  intention  that  the  principal 
fund  could  or  would  be  encroached  on  or  expended,  and  that  it  was  only  the 
unexpended  remainder  which  was  to  be  divided  after  the  death  of  the  first 
beneficiary;  while  in  the  present  case  the  testator  has  given  legacies,  payable 
after  the  widow's  death,  which,  as  l>efore  said,  would  require  for  their  pay- 
ment nearly  the  whole  residuary  estate.  For  these  reasons  the  report  of  the 
referee  must  be  set  aside,  and  the  orders  of  reference  vacated. 
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Dbiscou.  V.  DowNEB  et  al. 

{Supreme  Court,  General  Term,  Fourth  Department.    February  U,  1890.) 

1.  Appbal — Rivixw — OBJSCTI02IS  Waived. 

Wliere  a  plaintifi  takes  do  exception  to  a  ruling  that  his  complaint  is  defective, 
bat  applies  for  and  obtains  leave  to  amend,  he  cannot  have  the  ruling  reviewed. 

8.  SaMK— DiSCBETlOS  OF  TRIAL  COURT. 

Whether  further  discussion  as  to  the  sufficiency  of  the  complaint  should  be 
allowed  on  the  adjourned  day  was  discretionary  with  the  court,  and  an  exception 
to  its  refusal  to  permit  it  is  not  available  on  appeal. 

Appeal  from  special  term,  Onondaga  county.    . 

Action  by  George  W.  Driscoll,  as  receiver,  against  William  TV.  Downer 
and  others.  Two  orders  were  entered,  one  on  May  13,  1889,  and  one  on  May 
16, 1889.  The  order  of  May  13,  1889,  after  reciting  that  the  case  had  been 
reached  in  its  regular  order,  and  moved  by  the  plaintiff,  and  opened,  and  the 
defendants  having  moved  that  the  complaint  be  dismissed  on  the  ground  that 
the  complaint  does  not  state  facts  sufiScient  to  constitute  a  cause  of  action,  and 
thecourt,  having  entertained  the  motion,  and  held  that  the  complaint  was  de- 
fective, and  thereupon  the  plaintiff  asked  leave  to  amend,  which  defendants 
objected  to,  ordered  that  plaintiff  have  leave  to  amend  the  complaint  in  certain 
particulars  on  condition  tliat  the  trial  stand  over  to  May  16th,  and  that  plain- 
tiff pay  $10  costs  and  witness'  fees  to  each  of  defendants'  attorneys  appearing 
for  different  parties,  such  amendment  to  be  made  and  costs  paid  on  or  before 
said  May  16th,  to  which  time  the  court  and  cause  were  adjourned,  and  that, 
if  snch  amendment  was  not  made  and  costs  paid,  then  the  complaint  be  dis- 
missed, with  costs  to  each  defendant  separately  answering.  The  order  of 
May  16,  1889,  after  referring  to  the  previous  order  and  its  contents,  stated 
that  the  cause  was  regularly  called,  and,  it  appearing  that  such  order  had  not 
beeu  complied  with  by  plaintiff,  and  the  plaintiff  stating  in  open  court  that 
he  did  not  intend  to  comply  with  it,  ordered  in  confirmation  of  the  order  of 
the  13th,  and,  on  motion  of  the  defendants'  attorney,  that  "the  plaintiff's  said 
complaint  be  and  is  hereby  dismissed,  with  costs  to  each  defendant  separately 
answering. "  The  judgment  was  in  conformity  with  these  orders.  Tbeaction 
was  brought  by  the  plaintiff  as  receiver,  in  proceedings  supplemental  to  exe- 
cution, of  tfae  property  and  effects  of  the  defendants  William  W.  Downer, 
Karcellus  Johnson,  and  Minard  C.  Fancher,  to  reach  personal  property  al- 
leged to  have  been  transferred  by  Downer,  Johnson,  and  Fancher  in  fraud  of 
creditors,  and  especially  in  fraud  of  the  plaintiffs  in  the  judgment  upon  which 
the  supplemental  proceedings  were  taken.  It  was  not  alleged  that  the  judg- 
ment was  docketed  In  any  county,  nor  an  execution  thereon  issued  to  a 
county  in  which  the  judgment  roll  was  filed  or  judgment  docketed,  nor  to  any 
county  wherein  the  defendants,  or  either  of  them,  resided.  It  was  alleged 
that  the  defendants  were  partners  "doing  business  at  the  village  of  Baldwins- 
ville,  in  said  county;"  that  "judgment  was  duly  recovered  in  this  court;" 
"that  on  the  2d  day  of  January,  1889,  execution  was  duly  issued  on  said 
judgment  to  the  sheriff  of  said  Onondaga  county,  and  on  the  5th  day  of  Feb- 
ruary the  same  was  duly  returned  wlioily  unsatisfied;"  that  afterwards,  in 
proceedings  supplementary  to  execution  on  said  judgment,  an  order  was  duly 
made  by  the  county  judge  of  Onondaga  county  requiring  the  defendants  to 
appear  and  answer,  and  on  the  21st  day  of  March,  1889,  the  plaintiff  "was 
duly  appointed  receiver"  of  the  property  and  effects  of  said  defendants,  and 
the  receiver  duly  accepted  the  trust,  and  entered  upon  the  discharge  of  his 
duties.  The  case  and  exceptions,  as  settled,  show  that  the  case  came  on  for 
trial  at  the  Onondaga  special  term  on  13th  May,  1889.  After  the  plaintiff's 
attorney  had  opened,  and  offered  to  prove  the  allegations  of  the  complaint, 
the  defendants'  attorney  moved  to  dismiss  tlie  complaint  upon  the  grounds 
"that  it  did  not  show  facts  sufficient  to  constitute  a  cause  of  action.  It  did 
v.9N.Y.s.no.4 — 9 
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not  show  a  Judgment  docketed  in  any  county  of  thia  state,  nor  an  execntion 
thereon  issued  to  a  county  in  which  the  judgment  roll  was  filed  or  judgment 
docketed,  nor  to  any  county  wherein  the  defendants,  or  either  of  thena,  rs- 
sided."  The  court  held  that  the  objections  were  well  taken,  and  that  the  mo- 
tion must  be  granted.  Thereupon  the  plaintiff's  attorney  asked  leave  to 
amend  the  complaint  in  the  particulars  objected  to,  which  was  granted,  and. 
the  order  of  May  13, 1889,  made.  On  the  16th  May  the  case  was  again  called. 
It  appeared  that  the  complaint  had  not  been  amended;  and  the  plaintiff's  at- 
torney stated  that  he  did  not  intend  to  do  so,  but  requested  to  be  allowed  to 
make  further  arguments  in  regard  to  the  sufflciency  of  the  complaint,  and  to 
prove  the  allegations  thereof.  The  defendants  objected,  and  the  court  over- 
ruled the  plaintiff's  request,  and  plaintiff's  attorney  excepted  thereto;  where- 
upon the  court,  on  motion  of  the  defendants'  attorney,  made  the  order  of  May 
16,  1889.  No  exception  was  taken  by  plaintiff  to  the  ruling  of  the  court  on 
May  13th,  holding  that  the  defendants'  objections  to  the  complaint  were  well 
taken.     Plaintiff  appeaLs. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwik,  JJ. 

William  G.  Trotter,  for  appellant.    John  C.  Hunt,  for  respondents. 

Merwin,  J.  Tlie  plaintiff  upon  this  appeal  seeks  to  review  the  ruling  of 
the  court,  at  the  trial,  that  the  complaint  was  defective.  He,  however,  took 
no  exception  to  such  ruling.  He  applied  for  and  obtained  leave  to  amend; 
one  of  the  conditions  of  the  order  being  that,  in  case  he  did  not  amend  and 
pay  certain  costs  within  a  certain  time,  the  complaint  should  be  dismissed. 
In  regard  to  such  a  case,  it  was  held  in  WeicJisd  v.  Spear,  47  5f.  Y.  Super. 
Ct.  2^,  affirmed  90  N.  Y.  651,  that  the  party  plaintiff,  upon  whose  request 
leave  to  amend  was  granted  upon  payment  of  certain  costs,  otherwise  com- 
plaint to  be  dismissed  as  not  containing  facts  sufficient  to  constitute  a  cause 
of  action,  would  not  be  heard  to  impugn  the  order  as  being  irregular  or  erro- 
neous. 

There  is  nothing  to  show  that  the  amount  of  costs  imposed  as  condition  to 
the  amendment  was  unreasonable;  and,  upon  failure  to  amend,  the  dismissal 
of  the  complaint  would  follow.  The  plaintiff  had  the  benefit  of  the  leave 
given.  Whether  further  discussion  upon  the  adjourned  day  should  be  allowed 
upon  the  sufflciency  of  the  complaint  was  entirely  a  matter  of  discretion  with 
the  trial  court,  and  the  exception  to  the  refusal  of  the  court  to  grant  the  re- 
quest of  the  plaintiff  on  that  subject  is  not  here  available.  The  order  of  May 
16,  1889,  was  in  effect  the  final  decision  of  the  court,  upon  which  the  judg- 
ment is  based.  Noexception  to  it  was  filed.  It  seems  to  me  that  the  plaintiff 
is  not  in  a  position  to  have  reviewed  the  ruling  upon  the  sufficiency  of  the  com- 
plaint. The  action  of  the  court  thereon  transpired  at  the  trial.  The  plain- 
tiff having  asked  and  obtained  leave  to  amend,  and  having  had,  to  a  certain 
extent,  the  benefit  of  the  order,  and  not  having  excepted  to  the  ruling,  the 
only  relief  he  was  entitled  to  was  to  amend,  and  proceed  with  the  action.  It 
follows,  the  judgment  and  orders  must  be  affirmed,  with  costs.    All  concur. 


Mitchell  et  cU.  v.  Metropolitan  El.  Bt.  Co.  et  al. 
(Supreme  Court,  General  Term,  First  Department.    March  28, 1890.) 

TuiAii — Objections  to  Evideuck— Equitt  Action. 

Id  an  equity  action  to  recover  damages  caused  by  the  maintenance  of  defendants' 
elevated  railroad  in  front  of  plaintifl's  premises,  a  judgement  for  plaintifl  will  not 
be  reversed  because  of  the  admission  of  testimony  as  to  the  growth  and  improve- 
ment of  the  street  in  case  the  railroad  had  not  been  constructed  where  it  was  merely 
received  by  the  trial  judge  "as  one  of  the  factors  In  the  ascertainment  of  damages, 
reserving  the  question  as  to  its  application, "  and,  in  view  of  the  small  amount 
ii warded,  It  Is  impossible  to  believe  defendants  could  have  been  prejudiced. 
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Appeal  from  special  term.  New  York  coantjr. 

Ad  equity  action  by  Edward  Mitchell  and  Hamilton  L.  Hoppin  and  Samuel 
H.  Hoppin,  as  trustMs  for  Louisa  H.  Hoppin,  against  the  Metropolitan  £1- 
eTated  Railway  Company  and  the  Manhattan  Kailway  Company,  to  restrain 
the  operation  of  defendants'  railroad  in  the  street  in  front  of  plaintifTs  prem- 
ises unless  defendants  should  pay  such  sum  as  might  be  found  to  be  the  value 
of  the  rights  and  easements  ttUcen  by  them.  Tlie  injunction  was  granted  un- 
less defendants  paid  812,000  within  a  certain  time,  and  $2,476.19  damages 
and  coBtB  were  awarded  against  defendants.    Defendants  appeal. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bartlktt  and  BABRinT,  JJ. 

Davies  A  Rapallo,  {Samuel  Blythe  Rogers,  of  counsel,)  for  appellants. 
Mitchell  <t  Mitchell,  for  respondents. 

Barrett,  J.    The  only  point  presented  in  this  case  by  the  appellants'  brief 
is  that  the  evidence  fails  to  support  the  finding  of  the  special  term  as  to  the 
value  of  the  respondents'  easements.    We  have  consequently  gone  over  the 
evidence  with  care,  and  the  result  is  adverse  to  the  appellants.     There  is,  in 
truth,  ample  evidence  of  such  value;  indeed,  evidence  sufficient  to  sustain  a 
much  larger  award  than  was  actually  made.     The  appellants  do  not,  in  fact, 
claim  that  there  is  an  entire  absence  of  evidence  on  this  head.     What  they 
nally  attack  is  the  supposed  basis  upon  which  that  evidence  rests.    Mr.  Mitcli- 
ell  testified  to  both  fee  and  rental  value  upon  the  assumption  that  the  ap- 
pellaiiU'  railroad  was  not  in  front  of  his  premises.     He  tlien  put  the  depre- 
ciation at  from  one-quarter  to  one-third  of  such  estimated  value.    The  appel- 
lants treat  the  assumption  as  referring  solely  to  the  possiliilitj'  of  a  speculative 
rise  in  South  Fifth  avenue  property  had  the  elevated  railroad  not  been  built. 
In  estimating  the  present  value  of  his  premises  upon  the  baslH  of  a  clear  high- 
way, Mr.  Mitchell  was  dreaming,  they  contend,  of  realized  hopes  that  this 
street  wonid  become  a  "second  Broadway."     A  careful  review  of  the  testi- 
mony will  show  that  neither  the  estimatf^  of  the  witnesses  nor  the  findings 
of  the  learned  court  were  based  upon  any  such  hypothesis.    Mr.  Mitchell,  it 
is  true,  said  that  the  railroad  had  injured  the  street,  had  suspended  its  im- 
provement, and  practically  paralyzed  its  development.     He  also  spoke  of  the 
property  owners'  former  expectations  with  reganl  to  the  character  of  the  com- 
ing business,  and  the  style  of  the  coming  houses.     But  it  is  entirety  apparent 
that  these  expectations  had  no  appreciable  bearing  upon  his  previous  estimate 
of  values.    The  testimony  thus  exclusively  dwelt  upon  by  the  appellants  was 
elicited  at  the  close  of  the  cross-examination  by  the  following  question :  "You 
said  that  the  building  would  be  worth  840.000  or  845.000  without  the  road. 
That,  I  take  it,  requires  some  imaginary  picture  of  what  the  situation  would 
be,  in  your  mind,  in  order  to  enable  you  to  give  snch  an  estimate.     What 
would  you  imagine  would  he  the  condition  of  affairs  there  if  this  road 
had  not  been  builtt    What  kind  of  occupancy  of  the  street  is  this  estimate 
based  upon?"    Mr.  Mitchell's  answer  covers  as  much  ground  as  the  question. 
He  treats  the  latter  in  the  disjunctive,  and  answers  what  we  have  italicized 
by  a  Bomewliat  discursive  account  of  the  rise  and  fall  of  the  street,  and  by  a 
variety  of  facts  showing  its  upward  and  advancing  tendencies  prior  to  the 
construction  of  the  road.    But  the  value  of  the  invaded  easement  is  not  ma- 
terially affected  by  these  considerations.    Such  considerations  have  a  place 
apart  by  themselves,  for  he  declares  in  his  redirect  examination  that  if  the 
pxpections  to  which  he  has  just  testified  had  been  fully  realized  a  lot  25  feet 
by  75  on  the  westerly  side  of  the  avenue  would  have  been  worth  very  nearly 
850,000  without  any  building  at  all.     It  is  plain,  therefore,  that  when  he  tes- 
tified that  "everything  taken  together  makes  up  the  depreciAtion  which  I 
meDtioned.  that  is,  one-quarter  to  one-third  of  840,000  or  845,000,"  he  did 
not  indade speculative  possibilities.    This  becomes  still  clearer  when  we  con- 
sider that  this  840,000  or  845,000  covered  the  building  as  well  as  the  lot.    If, 
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when  he  spoke  of  taking  everything  together,  he  had  included  or  contem- 
plated the  "second  Broadway"  idea,  he  would  naturally  have  referred  to  a  de- 
preciation of  one-quarter  to  one-third  of  $66,000;  for  he  had  previously  testi- 
fied that  the  building  cost  $16,000.     This  conclusion  is  in  entire  harmony 
with  the  rest  of  Mr.  Mitchell's  testinaony.    He  stated  distinctly,  in  the  earlier 
part  of  his  cross-examination  that  "a  large  portion  of  the  depreciation  of  the 
present  premises  is  owing  to  the  fact  that  there  is  property  taken  from  each 
lot  by  this  railroad.     That,  I  think,  is  the  reason  why  the  property  is  worth 
less.    The  property  that  is  taken  is  what  may  be  seen  by  everybody,  and  which 
I  have  already  described, — the  structure  itself.     The  presence  of  the  stracture 
alone  in  any  street  is  something  which  anybody  would  be  glad  to  pay  Co  get 
rid  of  it,  if  the  owners  of  the  structure  had  a  right  to  maintain  it.     *     *     * 
If  you  had  a  right  to  maintain  this  structure  in  this  street  in  front  of  104 
South  Fifth  avenue,  I  should  be  very  glad  to  give  you  a  check  for  $5,000  to 
take  it  away  from  there. "    And  again : — "  Question.  The  mere  fact  of  the  pres- 
ence of  the  road  there,  aside  from  all  these  incidental  consequences,  would  ac- 
count for  their  whole  depreciation,  or  would  produce  this  whole  depreciation, 
in  your  opinion?    Answer.  The  structure  itself,  and  the  moving  of  trains 
upon  it.    The  value  of  the  property  at  the  present  time,  without  the  road, 
would  be  $40,000  to  $45,000."    To  the  same  eCFect  is  the  testimony  of  the 
plaintiffs'  other  witnesses.    Mr.  Ireland  also  said  that  the  depreciation  de- 
pended very  much  upon  the  light  which  was  cut  off,  and  that  the  property 
does  not  now  rent  for  as  much  as  before  the  railroad  was  put  there;  not  even 
for  as  much  as  it  did  12  or  15  years  ago.     Mr.  Ck>tter  further  illustrated  the 
depreciation  in  the  rental  value  by  the  statement  that,  "where  a  building 
rented  for  $1,500,  since  the  elevated  railroad  has  been  built  there  we  have 
had  to  let  it  for  $1,000."     This  was  a  practical  confirmation  of  Mr.  Mitchell's 
estimate  of  the  percentage  of  depreciation,  and  an  additional  support  for  the 
conclusion  that  mere  expectiitions  speciously  drawn  from  him  on  cross-exam- 
ination were  not  in  his  mind,  and  did  not  color  his  judgment,  when  apon  the 
direct  examination  he  gave  such  percentage  of  depreciation. 

The  case  was  thus  brought  within  the  principles  enunciated  in  Lahr  v. 
Railway  Co.,  104  N.  Y.  268,  10  N.  E.  Kep.  528,  and  Drucker  v.  Railtoay  Co., 
106  N.  Y.  157,  12  N.  E.  Hep.  568.  Within  those  principles,  the  plaintiffs 
established  their  damages  by  competent  evidence  of  depreciation  resulting  di- 
rectly from  the  additional  burden  put  upon  the  street.  Because  of  their  un- 
lawful use  of  the  street, — that  is,  their  use  of  it  without  just  compensation, — 
the  defendants  were  trespassers;  and  the  measure  of  damage  in  that  class  of 
action  is  a  proper  guide  for  tlie  court  at  special  term,  where  the  equity  to  re- 
strain the  running  of  the  road  results  from  the  continuing  trespitss.  The 
plaintiffs  did  not  themselves  inject  into  the  case  even  what  Finch,  J.,  in 
Drucher  v.  RaUtoay  Co.,  supra,  terms  "a  survey  of  the  general  facts."  They 
rested  upon  evidence  of  depreciation  caused  by  the  structure,  and  by  tiie  tak- 
ing thereby  of  property  from  each  lot.  It  served  the  defendants'  purposes 
to  follow  this  up  by  going  into  generalities,  and  seeking  to  impress  legal 
evidence  with  speculative  considerations.  In  this,  however,  we  think  they 
failed;  and  we  are  strengthened  in  this  conclusion  by  the  very  meager  sum 
awarded  to  the  plaintiffs  by  the  special  term.  If,  however,  they  bad  suc- 
ceeded in  thus  bringing  in  an  element  of  partial  uncertainty,  the  judgment 
would  not  necessarily,  and  for  that  reason  alone,  be  disturbed.  Even  that 
contingency  is  met  by  the  opinion  of  Finoh,  J.,  in  the  Drucker  Case,  and  the 
following  quotation  from  that  opinion  is  exceedingly  apt:  "It  is  often  the 
case  that  damages  cannot  be  estimated  with  precision,  and  the  basis  of  accu- 
rate calculation  is  wanting  and  inadequate.  *  *  *  Snch  evidence  as  can 
be  given  should  be  given,  and  facts  naturally  tending  to  elucidate  the  extent 
of  loss  should  not  be  withheld.  But  when  all  the  proof  which,  in  the  nature 
of  the  case,  is  fairly  possible,  has  been  given,  the  good  sense  of  a  jury  must 
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provide  the  answer,  and  it  is  no  defense  that  such  Judgment  involves  more  or 
iesa  of  estimate  and  opinion,  having  very  little  to  guide  it.  That  criticism  has 
DO  force  in  the  mouth  of  the  wrong-doer  when  all  reasonable  data  have  been 
furnished  for  consideration. "  In  the  case  at  bar,  the  good  sense  of  the  court 
has  provided  the  answer;  and  it  is  impossible  to  believe,  in  view  of  the  small 
sum  awarded  for  the  easement,  that  the  defendants  were  prejudiced  by  any 
sp«cnlative  considerations  as  to  the  growth  and  improvement  of  the  street  in 
case  the  railroad  had  not  been  constructed. 

Since  writing  the  above  my  attention  has  been  called  to  an  opinion  of  the 
court  of  appeals  in  McOean  v.  Railway  Co.,  22  N.  E.  Rep.  957.  It  seems 
tbat  the  defendants  in  that  case  asked  the  appellate  court  for  a  new  trial  upon 
a  point  not  deemed  sufiBciently  important  in  the  case  at  bar  to  be  presented  as 
a  distinct  ground  of  reversal.  I  refer  to  the  question  (noticed  but  incident- 
ally in  the  appellants'  brief  )  put  to  expert  witnesses  at  to  the  value  of  the 
property  upon  the  assumption  that  the  elevated  railroad  was  not  now  in  front 
of  such  property.  The  court  seems  to  have  been  of  opinion  that  the  question, 
if  properly  objected  to,  was  inadmissible,  (citing  Teerpenning  v.  Insurance 
Co..  43  K.  T.  279,  and  Marriy  v.  Shults,  29  N.  Y.  346,)  but  the  judgment 
was  nevertheless  affirmed,  substantially  upon  the  ground  that  the  defendants 
were  not  prejudiced.  The  same  reasoning  is,  a  fortiori,  sufficient  to  support 
the  present  judgment;  for  this  cause  was  tried  as  an  equity  case  by  the  court 
at  special  term,  while  the  McQean  Case  was  a  common-law  action  tried  by  a 
jury.  The  learned  judge  who  tried  the  case  at  bar  wa^  certainly  not  misled 
by  the  testimony  thus  elicited;  and  this  is  especially  clear  from  the  manner  in 
which  he  received  it,  namely,  to  quote  his  language,  "as  one  of  the  factors 
in  the  ascertainment  of  damages,  reserving  the  question  as  to  its  application. " 
But  for  this  opinion  of  the  court  above,  I  should  not  have  doubted  the  pro- 
priety of  receiving  such  evidence.  It  is  almost  a  necessity  in  this  class  of 
cases,  and  frequently  better  evidence  cannot  be  had;  thus,  seemingly,  bring- 
ing it  within  the  exception  referred  to  by  Allen,  J.,  in  Teerpenning  v.  In- 
mrance  Co.,  supra.  And  I  should  have  supposed  that  it  was  also  admissible 
ander  rules  laid  down,  and  upon  principles  enunciated,  in  a  great  number  of 
cases  in  this  and  other  states.  See,  in  this  state,  Clark  v.  Baird,  9  N.  T.  196; 
PeojOey.  McCarthy,  102  N.  T.  639;  8  N.  E.  Rep.  85;  In  re  Rochester,  40 
Hon.  588,  (citing  Conhocton  8.  R.  Co.  v.  Buffalo,  N.  Y.  <&  E.  R.  Co.,  3  Hun, 
523,  and  Railroad  Co.  v.  Budlong,  10  How.  Pr.  290;)  Reed  v.  Railroad  Co., 
48  Han,  231 ;  Beir  v.  CooJee,  37  Hun,  88.  Indeed,  I  am  informed  that  the  trial 
justices  to  whom  very  many  of  these  cases  have  fallen  at  special  term  have  acted 
npon  the  understanding  that  the  precise  question  bad  been  put  in  New  York 
Nat.  Bxeh.  Bank  v.  Metropolitan  SI.  Ry.  Co.,  and  that  such  question  had  been 
approved  by  the  affirmance  of  the  judgment  in  that  case.  108  X.  Y.  660,  Ib'S. 
£.  Bep.  445.  It  may  be,  however,  that  the  appellate  court  deemed  a  stricter 
role  to  be  applicable  in  a  common-law  action  for  damages,  such  as  the  MeOean 
Case,  than  in  equity  suits  for  an  injuction  nisi,  involving  final  and  complete 
compensation,  such  as  the  New  York  Nat.  Exeh.  Bank  Case,  and  such  as  the 
present.  At  all  events,  I  see  nothing  in  the  opinion  in  the  Mc&ean  Case 
to  require  aay  change  in  the  conclusion  already  arrived  at  here.  The  judg- 
ment appealed  from  should  therefore  be  affirmed,  with  costs.    All  concur. 


WooLSBT  et  al.  v.  New  Yokk  El.  R,  Co.  et  al. 
{Supreme  Court,  General  Term,  First  Department    March  88, 1890.) 

L  SuTATKD  RaILBOAOS — IHJTTBIBS  to  ABUTTIKO  OWITERB — BbBTAL  VaIiTTE. 

In  an  action  to  enjoin  the  maintenance  of  defendants'  elevated  railroad  In  a 
street  in  front  of  plaintiffs'  premises,  and  for  damaees  caused  by  its  operation,  evi- 
dence as  to  the  impairment  of  the  rental  value  of  the  premises  is  not  rendered 
looompetent  by  the  fact  that  plaintiff  himself  is  the  occupant  thereof. 
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3.  Same — Adjoiniso  Propbktt — Harmless  Ebhok. 

A  finding  that  one  of  the  effects  of  the  railroad  was  the  interruption  of  Ugbt  and 
air  to  and  from  adjoining  premises,  though  erroneous,  is  not  ground  for  a  rerersal 
when  nothing  is  allowed  for  damages  to  adjoining  property. 

8.  SaMB— ISTOSCTION — COKBBXIIATIOK  FrOCBEDIXQS. 

An  objection  to  the  refusal  of  the  court  to  direct  that  the  injunction  be  oon- 
ditloned  on  the  failure  of  defendants  to  condemn  the  property  taken  is  without  merit 
where  they  have  bad  10  years  in  which  to  proceed  for  that  purpose. 

4.  Same— OuTSTANDiNO  Hortoaoes. 

Nor  is  there  any  merit  In  the  objection  that  no  provision  is  made  by  the  deoree 
for  the  protection  of  defendants  from  future  loss  by  reason  of  an  outstanding  mort- 
gage, When  the  mortgagee  is  made  a  party  to  the  suit. 

Appeal  from  special  term,  New  York  county. 

Action  by  Theodorus  B.  Woolsey  and  others  against  the  ITew  York  Ele- 
vated Railway  Company  and  the  Manhattan  Railway  Company.  From  the 
judgment  rendered  in  favor  of  the  plaintifUs,  defendants  appeal. 

Argued  before  Van  Bhunt,  P.  J.,  and  Bartlett  and  Bakrett,  JJ. 

Davies  &  Rapallo,  {Brainard  Tollea,  of  counsel,)  for  appellants.  MtteJtM 
&  Mitchell,  for  respondents. 

Yan  Brunt,  P.  J.  This  action  was  brought  to  restrain  the  defendants 
from  operating  their  railway  in  front  of  certain  premises  situated  on  Front 
street,  in  the  city  of  New  York,  until  they  should  pay  for  the  value  of  certain 
easements  whicli  liad  been  taken  in  the  construction  of  the  defendants'  rail- 
way as  assessed  in  the  action.  It  appeared  upon  the  trial  of  the  action, 
which  was  commenced  in  May,  1887,  that  the  railroad  in  question  was  con- 
structed in  1877,  and  has  been  in  operation  ever  since,  and  that  by  this  con- 
struction and  operation  the  liglit,  air,  and  access  of  the  plaintiffs  to  and  from 
their  premises  have  been  interfered  with,  and  their  enjoyment  of  the  same 
diminished.  It  f  urtiier  appeare<i  that  in  1885  a  mortgage  had  been  given  upon 
this  property,  and  that  the  mortgagee  had  become  a  party  plaintiff  in  the 
action.  The  court  rendered  judgment  for  Sl,900  as  damages  sustained  dur- 
ing the  six  years  prior  to  the  commencement  of  the  action,  and  restrained  the 
defendants  from  the  operation  of  their  road  unless,  within  30  days  from  a 
service  of  the  decree  upon  them,  they  pay  to  the  plaintitts  $5,500  and  interest, 
adjudged  to  be  the  value  of  the  plaintilTs'  right  and  easements  which  had 
been  taken  by  the  defendants  in  the  erection  and  operation  of  their  railroad; 
and  upon  such  payment  being  made  the  plaintiffs  were  required  to  give  a  deed 
of  release  to  the  defendants.    From  this  decree  the  defendants  have  appealed. 

It  is  claimed  ttiat  the  learned  justice  who  presided  at  the  time  erred  in  the 
admission  of  evidence  as  to  what  the  value  of  the  premises  in  question  would 
be  in  the  assumption  that  the  elevated  railroad  was  not  there.  The  validity 
of  this  objection,  upon  a  record  similar  to  the  one  at  bar,  was  discussed  by 
Mr.  Justice  Barrett  in  the  case  of  Mitchell  v.  Bailtoay  Co.,  ante,  130  and 
decided  herewith ;  and  it  is  not  necessary  to  repeat  the  suggestions  contained 
in  that  opinion,  and  which  dispose  of  the  question. 

The  next  objection  is  that  an  erroneous  measure  of  damages  wa»  adopted  by 
the  court  below  for  the  past  interference  with  the  plaintiffs'  property.  This 
point  is  based  upon  the  proof,  and  the  request  to  And,  that  since  the  elevated 
railroad  was  constructed  the  building  in  question  bad  been  occupied  by  the 
plaintiff  Theodorus  B.  Woolsey  for  the  purpose  of  his  business  as  a  dealer  in 
flour,  and  for  the  storage  and  manipulation  of  Hour.  It  is  claimed  that  be- 
cause the  plaintiff  himself  occupied  the  premises,  therefore  all  evidence 
as  to  the  impairment  of  their  rental  value  was  improper,  and  such  evidence 
should  not  have  been  received  or  considered.  The  ruling  of  the  court  upon 
this  question  is  sustained  by  principle  and  authority.  Tlie  owner  of  the 
premises  upon  which  the  trespass  has  been  committed  is  entitled  to  be  indem> 
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nified  for  the  damages  that  he  has  sustained  by  reason  of  the  trespass.  The 
discomforts  arising  from  the  trespass  are  to  be  compensated  for;  and  simplj 
beoaiise  an  owner  does  not  choose  to  abandon  his  premises,  but  c'ontinues  to 
occupy  the  same,  in  no  way  deprives  him  of  this  right  to  compensation;  and 
there  is  no  more  accurate  way  in  which  the  money  value  of  such  discomforts 
can  be  measured  than  by  showing  how  the  rental  value  of  the  premises  has 
been  affected  by  the  erection  and  maintenance  of  the  nuisance.  In  the  case 
atFraneU  v.  Sehoellkopf,  53  N.  Y.  152,  this  measure  of  damages  is  expressly 
approved  under  such  circumstances,  as  was  also  the  case  in  Michel  v.  Board, 
89  Hun.  47. 

It  is  also  ui^ed  as  a  ground  for  reversal  that  the  court  below  erred  in  find- 
ing that  the  effect  of  the  elevated  railroad  in  interrupting  the  light  and  air  of 
adjoining  premises  constitutes  a«  unlawful  taking  of  tlie  plaintiffs'  property. 
If  damages  had  been  awarded  for  the  interruption  of  light  and  air  of  premises 
adjoining  the  plaintiffs,  it  would  have  been  clearly  error.  The  finding  com- 
plained of  is  as  follows:  "The  said  unlawful  taking  consists,  among  other 
things,  in  the  erection  and  maintenance  of  said  structure  itself,  including  a 
column  imbedded  in  the  sidewalk,  and  of  the  height  above  the  street  of  about 
17  10-12  feel  in  front  of  plaintiff's  premises,  and  in  drawing  trains  of  cars  on 
said  structure  by  steam-engines,  generating  gas,  steam,  and  smoke,  and  dis- 
tributing in  the  air  cinders,  dust,  and  ashes,  and  other  noxious  and  deleterious 
substances,  and  interrupting  the  free  passage  of  light  and  air  to  and  from 
plaintiffs'  premises,  and  to  and  from  adjoining  premises."  It  is  to  the  last 
six  words  of  the  finding  that  objection  is  taken.  An  examination,  however, 
of  the  evidence  and  the  findings,  show  that  no  damages  were  allowed  for  the 
interruption  of  light  and  air  to  and  from  adjoining  premises.  It  is  undoubt- 
edly true  that  the  structure  in  front  of  plaintiff's  premises  Interrupted  the 
passage  of  light  and  air  to  adjoining  premises,  but  when  the  damages  are 
stated  they  are  allowed  solely  because  of  depreciation  of  the  plaintiffs'  property 
caused  by  tlie  maintenance  and  operation  of  the  defendants'  structure  and 
load,  and  nothing  is  allowed  for  damages  to  adjoining  premises.  The  last  few 
words  to  the  finding,  although  improperly  there,  have  done  no  harm  to  the 
defendants,  as  no  improper  element  of  damage  has  been  taken  into  con- 
aideration. 

A  further  claim  of  error  is  based  upon  the  refusal  of  the  court  below  to 
direct  that  the  injunction  provided  for  by  the  decree  should  be  conditioned 
npon  the  failure  of  the  defendants  to  acquire,  in  the  manner  provided  bylaw, 
the  easements  or  other  property  for  the  protection  of  which  the  injunction  was 
granted.  There  is  no  merit  in  this  objection.  The  defendants  had  had  over 
10  years  in  which  to  take  the  proceedings  to  acquire  the  title  to  the  property 
taken.  They  had  persistently  neglected  to  do  so.  They  were  content,  as 
Iod;;  as  they  could  retain  possession  of  the  property  which  they  had  seized 
without  the  shadow  of  right,  not  to  take  any  proceedings  to  acqnire  title 
tliereto;  and  when,  finally,  a  long-suffering  owner  lias  brought  his  action,  and 
the  day  of  judgment  has  come,  this  trespasser  asks  that  he  may,  after  his 
long  delay,  be  allowed  further  time  to  legally  acqnire  the  title.  We  see  no 
ment  in  this  further  attempt  at  procrastination.  Besides,  the  defendants  had 
nrarly  two  years  after  this  action  was  commenced,  and  before  its  trial,  to  take 
these  proceedings,  and  prosecute  them  to  an  issue;  but,  even  after  the  action 
Was  commenced,  they  made  not  the  slightest  effort,  for  more  than  a  year,  to 
take  these  proceedings  which  should  have  preceded  the  construction  of  their 

tOHd. 

The  objection  that  no  provision  is  made  for  the  protection  of  the  defendants 
from  future  loss  by  reason  of  the  outstanding  mortgage  title  would  have  been 
good,  had  not  the  mortgagee  been  a  party  to  this  action.  He  Iihs,  by  becom- 
ing such  a  party,  assented  to  the  judgment  in  this  action,  and  cannot  now 
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impeach,  by  virtue  of  his  mortgage,  the  title  which  the  defendants  will  hare 
acquired  when  they  comply  with  this  decree  to  the  easements  occupied  by 
them.    The  judgment  appealed  from  should  therefore  be  affirmed,  with  costs. 
All  concur. 


Irvtko  v.  Claooett. 
(Supreme  Court,  Oetxeral  Term,  Flr»t  Department.    Harcb  28, 1890.) 

EnSENOS— BoOK-ENTBIBS— AuTHBimCATION. 

In  an  action  for  detective  services,  plaintiff,  in  order  to  prove  the  number  of  days 
during  which  bis  detectives  had  performed  their  services,  offered  in  evidence  a 
book  in  which  the  entries  had  been  made  by  himself,  and  testified  that  the  entries 
had  been  first  made  In  another  book,  which  had  been  lost,  and  that  the  entries 
made  in  that  book  were  from  slips  and  reports  returned  to  him  by  the  detectives; 
also,  that  the  book  produced  by  him  contained  an  accurate  copy  of  the  entries  made 
in  the  first  book.  The  slips  were  not  produced,  having  been  lost;  and  the  only  ev- 
idence that  the  statements  which  they  contained  were  true  was  that  of  plaintiff 
and  another  witness,  to  the  effect  that  at  different  times  they  had  observed  the  dif- 
ferent detectives  apparently  in  the  discharge  of  their  duties.  Held,  tliat  the  book 
was  not  admissible  in  evidence  against  defendant,  nor  was  it  made  so  by  the  fact  that 
its  contents  were  communicated  to  defendant's  attorney;  it  not  having  been  shown 
that  the  extent  of  the  services  was  reported  to  him,  or  that  he  accepted  the  re- 
ports for  that  object.    Bbast,  J.,  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  William  G.  Irving  against  Sumner  E.  Claggett.    There  was  a 
judgment  for  plaintiff  and  defendant  appeals. 
Argued  before  Van  Bbunt,  P.  J.,  and  Bhady  and  Daniels,  JJ. 
Nathaniel  A.  Prentisa,  for  appellant.    J.  A.  Dennison,  for  respondent. 

Daniels,  J.  Tlie  plaintiff's  demand  was  for  services  rendered  by  himself, 
and  by  other  persons  in  his  employment,  as  detectives,  and  for  money  ex- 
pended by  him,  in  searching  for  and  securing  witnesses  to  be  used  in  support 
of  a  contest  made  concerning  a  will,  which  was  heard  and  tried  before  the 
surrogate  of  the  county  of  Kew  York.  For  himself,  he  claimed  to  have  be- 
come entitled  by  the  result  of  the  contest  to  the  sum  of  $2,500;  and  the  resi- 
due of  the  charges  for  services  were  for  detectives  in  his  employment  in  and 
about  the  same  business,  amounting  to  the  sum  of  S5,570.  It  was  generally 
stated  by  himself  in  the  evidence  which  he  gave  upon  the  trial,  and  by  the 
witness  Wendell,  who  was  examined  on  behalf  of  the  defendants,  that  de- 
tectives were  employed  by  the  plaintiff,  and  rendered  services  in  discovering 
and  obtaining  testimony  and  witnesses  to  aid  the  defendants  in  their  contest 
And,  to  prove  the  number  of  days  during  which  these  detectives  rendered 
their  services,  and  for  which  it  was  claimed  the  plaintiff  was  to  receive  the 
sum  of  $10  a  day,  he  produced,  and  offered  to  read  in  evidence,  a  book  in 
which  the  entries  had  been  made  by  himself.  These  entries  are  stated  to  have 
been  first  made  in  another  book,  which  was  not  produced  upon  the  trial,  but 
which  bad  been  lost  or  disposed  of,  and  was  consequently  out  of  the  power  of 
the  plaintiff.  The  entries  made  in  that  book,  be  testified,  were  from  slips 
and  reports  returned  to  him  by  the  detectives,  and  that  the  book  prodnced  by 
him  contained  an  accurate  copy  of  the  entries  made  In  the  first  book  from 
these  slips  and  reports.  The  slips  themselves  were  not  produced,  but  they 
had  been  lost  or  destroyed ;  and  no  evidence,  except  of  the  most  general  nat- 
ure, was  given  on  behalf  of  the  plaintiff  to  prove  that  the  statements  con- 
tained in  the  reports  and  slips  were  truthful,  or  that  the  services  for  which 
the  charges  were  made  had  in  fact  been  rendered.  There  was  this  general 
evidence  that  he  at  different  times,  and  also  this  other  witness,  had  observed 
the  different  detectives  apparently  in  the  discharge  of  their  duties.  But  these 
observations  were  casual  only,  and  in  no  manner  proved  that  the  detectives 
had  performed  the  extent  of  services  mentioned  and  charged  for  in  the  book. 
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When  the  book  was  offered  to  be  used  in  evidence,  it  was  objected  to  as  bay- 
ing  been  made  upon  reports  received  from  other  p>ersonB,  and  as  incompetpnt. 
But  tbe  objections  were  overruled,  and  the  defendant's  counsel  excepted,  and 
the  book  was  permitted  to  be  used  by  way  of  evidence  in  support  of  these 
charges.    The  plaintiff,  without  it,  had  no  recollection  of  the  items,  and  was 
dependent  upon  these  charges  In  the  book  to  make  out  and  sustain  his  action 
for  the  compensation  claimed  to  be  payable  to  the  different  detectives.    After 
it  was  ruled  by  tbe  referee  that  the  book  might  be  used  by  the  witness  to 
make  oat  his  case,  it  was  then  agreed  that  a  copy  of  the  entries  in  the  book 
might  be  put  in  evidence  in  the  case,  subject  to  the  objections  and  exceptions 
already  taken,  and  that  copy  w<is  introduced;  and  upon  tbe  force  and  effect 
of  this  evidence  tbe  referee  made  his  report,  by  which  be  allowed  the  charges 
made  in  favor  of  tbe  plaintiff,  and,  after  deducting  93,600  paid  to  him,  di- 
rected a  judgment  for  the  sum  of  $5,331.88,  the  balance  found  to  be  due  him, 
together  with  interest.    These  items  of  charges  for  the  services  of  detectives 
were  not  otherwise  proved  than  by  the  entries  made  in  the  book  by  the  plain- 
tiff from  the  preceding  book,  in  which  the  entries  were  made  from  the  slips 
made  and  reports  furnished  of  the  services  claimed  to  have  been  reudered; 
and  the  proof  upon  which  the  case  was  beard  and  decided,  was,  in  substance 
and  effect,  no  more  than  wlmt  the  detectives  themselves  had  stated  iu  their 
reports,  or  was  mentioned  in  these  slips,  as  to  the  extent  of  the  services  per- 
formed by  tbem.    The  evidence  traced  back  in  this  manner  consisted,  as  to 
the  extent  of  the  charges,  of  no  more  than  the  unsworn  statements  or  reports 
of  tbe  detectives,  and  that  was  not  evidence  against  the  defendants  in  this 
action,  and  they  were  not  made  evidence  by  the  circumstance  tliat  what  they 
had  reported  was  communicated  to  the  attorney  for  the  defendant;  for  it  was 
not  shown  that  it  was  reported  to  him  the  extent  of  services  they  claimed  to 
have  performed,  or  that  be  assented  to  or  accepted  their  reports  or  statements 
for  that  object,  but  what  seems  to  have  been  reported  to  him  was  what  these 
detectives  had  observed  and  discovered,  and  the  witnesses  who  would  be  ob- 
tained by  reason  of  their  services.    This  evidence  fell  far  short  of  what  is  re- 
quired to  authenticate  charges  made  in  this  manner,  so  as  to  render  them  ad- 
missible against  the  party  or  parties  to  be  affected  by  tbe  charges.    What 
ahould  have  been  done  to  make  this  book  or  the  charges  contained  in  it  evi- 
dence was  proof  from  the  detectives  themselves,  or  otherwise,  that  they  trutb- 
fally  reported  to  the  plaintiff  tlie  time  devoted  by  themselves  to  this  employ- 
ment; and  then,  after  that  proof  should  be  made,  the  further  evidence  of  the 
plaintiff  that  tbe  charges  were  accurately  entered  in  the  books  might  have 
rendered  tbem  evidence.    The  legal  rule  upon  this  subject  was  very  fully  ex- 
amined in  Mayor,  etc.,  of  Neu>  York  y.  Railroad  Co.,  102  N.  Y.672,  7  N. 
£.  Kep.  905.    But  there  the  performance  of  the  services  charged  iu  the  books 
were  shown  to  have  l)een  rendered  and  reported  accurately  before  making  the 
charges,  and  to  have  been  correctly  entered  in  the  books  which  were  received; 
and  that  is  the  least,  in  a  case  of  this  description,  upon  which  the  law  will 
permit  the  entries  in  the  books  to  be  read  in  evidence.     Qotdd  v.  Conway,  59 
Barb.  355;   Ives  v.  Waters,^  Hun,  ^1;   Mayor,  etc.,  of  New  York  v. 
Railroad  Co.,  31  Hun,  241.    In  this  last  case  tlie  opinion  to  this  effect 
was   delivered  by  Mr.  justice  Brady.    An  exception  exists  in  favor  of  a 
party  keeping  his  own  books  where,  upon  proof  by  persons  with  whom  he  has 
Kttled  by  the  books,  that  he  keeps  true  and  honest  accounts,  and  that  some 
of  the  articles  have  been  delivered,  the  books  may  be  read.    McQoldriok  v. 
Traphagen,  88  N.  Y.  334.    But  this  ^ase  is  not  within  that  exception.    No 
father  evidence  proving  the  extent  of  tbe  services  of  the  detectives  was  given 
sostaining  tbe  ruling  of  the  referee  by  which  these  entries  were  permitted  to 
be  read  as  evidence.     The  testimony  of  Wandell,  one  of  the  detectives,  on  the 
contrary,  was  to  the  effect  that  the  entries  made  in  tbe  first  book  were  made 
by  a  young  man  in  tbe  plaintiff's  employment;  and,  if  he  was  right  aa  to  the 
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fact,  then  still  farther  evidence  was  required  from  this  person  to  prove  that 
his  entries  were  correctly  made.  In  no  view  of  the  evidence,  as  it  was  given, 
were  the  entries  entitled  to  be  received  or  acted  upon  as  proof  by  the  referee; 
and  the  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costa  to 
the  defendant  to  abide  ttie  event. 

"Van  Bbunt,  P.  J.,  concurs. 

Brady,  J.,  {dissenting.)    The  defendants  were  the  heirs  and  next  of  kin 
of  James  H.  Payne,  who  died  in  December,  1885.     One  John  H.  Wardwell 
commenced  proceedings  before  the  surrogate  of  this  county  to  establish  an 
alleged  lost  will  by  the  terms  of  which  tlie  estate  of  James  H.  Payne  was 
given  to  him.    Theodore  H.  Swift  was  the  attorney  of  record  for  the  defend- 
ants in  that  proceeding.     He  was  duly  authorized  by  them  to  appear  for  them 
in  the  proceeding  mentioned,  and  in  any  and  all  proceedings  which  might  be 
brought  against  the  estate  of  the  deceased,  and  to  do  any  and  all  things  nec- 
essary to  protect  their  interests  therein.     On  the  8th  day  of  October,  1886,  he 
made  an  agreement  with  the  plaintiff  for  his  employment,  and  that  of  a  num- 
ber of  detectives,  for  work  to  be  done  on  the  part  of  his  clients,  who  were  con- 
testants before  tiie  surrogate,  agreeing  to  pay  them  for  their  services  SIO  a 
day,  and  their  expenses  and  disbursements,  and  also,  as  an  Indnceuient  to  the 
plaintiff  to  give  his  personal  time  nnd  attention  to  the  case,  agreeing  to  pay 
him  $2,000  or  $2,500  in  case  the  defendants  were  successful.    Pursuant  to 
this  contract  the  plaintiff  employed  a  number  of  men,  entered  upon  the  per- 
formance of  his  duties,  and  was  continuously  engaged  therein  from  the  9tli 
day  of  October,  1886,  to  the  2d  of  February,  1887,  both  inclusive,  and  ren- 
dered  services  which  were,  substantially,  continuous  night  and  day  during 
the  period  mentioned.     He  was  personally  present  every  day  during  the  trial, 
and  made  his  reports  every  day  to  the  attorney  and  counselor  for  the  defend- 
ants of  what  his  men  had  done,  and  was  in  consultation  with  them  everyday, 
and  some  times  more  than  once  a  day;  all  of  which  work,  it  appears,  was  nec- 
essary for  the  protection  of  the  defendants'  interests.     It  also  appears  that  the 
work  for  each  day  was  laid  out  under  the  immediate  direction  of  the  defend- 
ants' attorney  and  counsel,  and  that  the  information  collected  was  used  on  the 
trial  before  the  surrogate ;  and  it  does  not  appear  that  any  complaint  was  ever 
made  as  to  the  manner  in  which  these  services  were  performed,  or  that  the  ex- 
penses incurred  and  charged  were  improper.     It  also  appeared  that  the  de- 
fendants' counsel  expressed  a  wish  that  the  case  should  be  thoroughly  inves- 
tigated, the  object  being  to  frustrate  what  was  conceived  to  be  a  fraudulent 
scheme  on  the  part  of  Wardwell.     The  contestants  were  successful.     It  must 
be  said,  further,  that  there  was  no  contest  as  to  the  fact  that  there  was  a  con- 
tract made  with  the  plaintiff,  or  that  services  were  rendered  under  it;  the  real 
issue  being  as  to  the  extent  and  value  of  the  services,  and  as  to  the  additional 
sum  to  be  paid  to  the  plaintiff  in  case  of  success.    The  referee  found  in  favor 
of  the  plaintiff  the  balance  due  under  the  general  employment  on  the  terms 
mentioned,  and  that  92,500  additional  was  also  due  to  him  under  the  contract. 

At  the  close  of  the  plaintiffs'  case,  however,  the  defendants'  counsel  moved 
to  dismiss  the  complaint  upon  three  grounds:  '^ First,  that  there  was  no  evi- 
dence of  the  rendition  of  services  in  excess  of  the  sum  received  by  the  plaintiff; 
second,  that  the  plaintiff  had  failed  to  prove  that  what  was  done  by  him  under 
his  employment  by  Swift  was  within  the  scope  of  the  power  conferred  upon  the 
latter;  third,  that  the  testimony  proved  the  agreement  to  have  been  made, 
and  that  the  credit  was  given  by  the  plaintiff  to  the  administrators,  and  the 
action  should  therefore  have  been  brought  against  them.  There  was  no  de- 
fense set  up  in  the  answer  suggesting  this  last  proposition.  Independently 
of  which,  the  testimony  clearly  shows  that  the  agreement  was  made  with 
Swift,  who  was  the  agent  and  attorney  of  the  defendants,  and  in  reference  to 
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whom  it  appeared  that  he  would  not  have  taken  the  caae  without  such  au- 
thority from  the  heirs.  With  regard  to  the  second  proposition,  it  is  only  nec- 
essary to  say  tliat  it  already  appears  that  the  heirs  conferred  upon  Swift  the 
power  to  do  what  he  deemed  necessary  for  the  protection  of  their  interests; 
and  what  was  done,  therefore,  by  him,  was  done  with  that  end  in  view.  In 
this  result  the  plaintifC's  claim  is  sustained  by  the  testimony  of  Titus,  who,  it 
appears,  was  subsequently  employed,  in  the  defendants'  interest,  to  oversee 
that  the  detective  work  was  done,  and  who  whs  in  constant  communication  and 
consultation  with  Mr.  Swift.  In  relation  to  the  first  proposition,  it  must  be 
said  that  it  concedes  the  employment  of  the  plaintiff  to  have  been  a  proper 
one,  under  due  authority;  for  the  reason  that  it  disavows  only  the  rendition 
of  services  in  excess  of  the  amount  paid,  and  which  was  clearly  paid  under 
the  contract  made  with  the  plaintiff. 

The  serious  contention,  however,  springs  out  of  the  peculiar  character  of 
the  evidence  by  which  the  services  were  proved.     The  plaintiff  produced  his 
book  of  account.    It  was  one  kept  by  him  in  the  ordinary  course  of  his  busi- 
ness, the  entries  in  which  were  made  in  hia  own  handwriting.    It  was  made 
np  in  the  following  way:    Every  morning,  each  of  the  detectives  who  had 
been  engaged  the  day  or  the  night  before  reported  what  work  he  had  done  on 
what  were  called  "slips."    These  were  were  sent  to  Mr.  Swift,  the  attorney. 
The  plaintiff  entered  these  results,  also,  and  upon  his  day-book  the  name  of 
each  man,  the  amount  of  the  expenses  paid  him,  and  the  amount  of  his  salary; 
and  from  this  day-book  and  the  slips  the  account-book  produced  was  made  np. 
It  was  a  book  of  original  entry,  except  the  dates  and  the  amount  of  expenses. 
The  day-book  was  lost,  and  from  the  evidence  it  sepms  to  have  been  carried 
away  and  sold,  with  the  waste  paper  of  the  phiintlff's  o£Sce.    The  plaintiff 
testifies  that  the  entries  were  correctly  made  from  the  slips  given  to  him,  and 
were  made  at  or  near  the  date  of  the  slips;  and  it  seems  that  at  the  time  of 
the  receipt  of  the  slips  he  was  well  advised  of  their  accuracy,  from  his  knowl- 
edge of  the  services  to  which  they  related.     He  said  that  he  was  out  every 
day  from  morning  until  night;  that  he  was  all  over,  at  all  times,  overseeing 
his  men;  that  he  saw  them  every  day, — thre«  or  four  times  a  day, — so  that  he 
had  a  personal  knowledge  as  to  the  rendition  of  the  services  by  the  persons 
whom  he  employed;  and  this  evidence  was  supplemented  by  that  of  Titus, 
who,  we  have  seen,  was- specially  employed  to  oversee  the  detective  work.    He 
approved  of  the  reports  of  the  men,  having,  if  not  ample,  certainly  sufficient, 
knowledge  upon  the  subject  to  state  that  their  work  was  done.     In  addition 
to  which,  it  must  be  kept  in  view  that  the  result  of  these  reports  was  com- 
municated daily  to  the  defendants'  attorney.  Swift,  and  whatever  was  con- 
sidered valuable  used  to  protect  the  defendants'  interests.     But  the  objection 
still  exists  that  none  of  the  detectives  whose  work  is  indicated  by  the  slips  ap- 
peareil  as  witnesses,  and  that  in  that  respect  the  testimony  upon  which  the 
plaintiff's  case  rests  differs  from  some  of  the  adjudicated  cases.    But  this  dif- 
ference is  supplied  sufficiently,  it  is  thought,  within  thedoctrine  of  McOoldrick 
i.Traphagen,  88  N.  Y.  3S4;  and  Mayor,  etc.,  of  New  York  v.  Railroad 
Co.,  102  N.  Y.  572,  7  N.  E.  Rep.  905,  by  the  statement  of  the  plaintiff  of 
his  own  work,  and  of  Mr.  Titus  of  his  work,  and  their  supervision  of  the  men 
engaged,  and,  indeed,  of  one  of  defendants'  witnesses,  Mr.  Wandeil,  that  the 
men  were  engaged  in  doing  the  work  which  was  contemplated  by  the  agree- 
ment between  the  plaintiff  and  Swift,  acting  on  behalf  of  the  defendants. 
The  evidence  herein  showed,  thus,  the  engagement  of  the  men,  a  report  by 
them  of  each  day's  work  to  the  plaintiff,  his  own  personal  inspection  of  them 
while  at  work,  txnd  that  of  Mr.  Titus,  and  the  record  of  the  slips  stated,  with 
their  results.    This  proof  is  regarded  as  stronger  than  that  which  was  held 
to  be  sufficient  in  the  case  of  MoQoldrick  v.  Traphagen,  supra,  and  as  de- 
cidedly within  the  principle  stated  in  Mayor,  etc.,  of  New  York  v.  Rati- 
road  Co.,  aupra,  in  which,  where  an  account  had  been  kept,  in  the  ordi- 
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nary  coarse  of  business,  of  laborers  ensployed  in  the  prosecation  of  the  work, 
based  upon  daily  reports  of  the  foremen  having  charge  of  the  men,  who,  in 
accordance  with  their  duty,  reported  to  another  subordinate  of  a  higher  grade, 
under  the  same  common  master,  and  he  also,  in  the  course  of  his  duty,  en- 
tered the  time  as  reported,  and  the  foreman  testiQed  that  they  made  true  re- 
ports, and  the  persons  who  made  the  entries  that  he  correctly  entered  them, 
it  was  held  that  entries  so  made  are  admissible  as  evidence  to  show  the  amount 
of  work  done. 

None  of  the  other  exceptions  call  for  any  particular  comment.  It  is  suiB- 
cient  to  say  that  they  are  of  no  signiflcance,  and  are  unavailing. 

This  leaves  for  consideration  only  the  further  question  as  to  the  propriety 
of  awarding  to  the  plaintiff  the  extra  compensation  of  f  2,500  which  was  given 
by  the  referee,  and  which,  as  to  amount,  is  abundantly  sustained.  The  estate 
was  large,  and  the  amount  in  jeopardy  was  considerable;  and  more  than  ordi- 
nary devotion  was  excited  by  the  voluntary  promise  that  if  the  attempt  to  es- 
tablish the  alleged  lost  will  was  defeated  an  extra  compensation  would  be 
given.  This  seems  to  have  stimulated  the  plaintiff  to  extra  exertion ;  for,  ac- 
cording to  his  evidence,  which  was  not  successfully  gainsaid,  he  labored  in 
the  cause  night  and  day,  and  was  at  all  times  at  his  post  when  required,  and 
no  complaint  whs  made  against  liim  or  his  methods  by  any  person  represent- 
ing the  defendants'  interests.  It  may  be  said,  in  conclusion,  that  no  doubt 
can  be  entertained  of  the  value  and  efficiency  of  his  services,  and  that  the 
claim,  therefore,  seems  to  be  in  all  respects  meritorious.  For  these  reasons 
the  judgment  should  be  affirmed,  with  costs. 


Taylob  et  al.  v.  Huix. 
(Supreme  Court,  Gcwejal  Term,  Third  Department.    February  21, 1890.) 

ATTA.0H1IBNT — Affidavit — Intent  to  DEFKAnn. 

An  attachment  on  the  ground  that  defendant  has  assigned  his  property  f randn- 
lently,  and  has  departed  from  the  state  with  intent  to  defraud,  Is  not  sustained 
by  an  affidavit  stating  that  defendant  had  transferred  his  farm  to  his  wife,  and  gone 
to  one  of  the  western  states,  and  that  deponent  had  been  Informed  by  certain  per- 
sons that  defendant  had  said  he  was  about  to  leave  for  and  settle  in  Dakota,  and 
that  defendant  had  written  deponent  that  he  would  not  pay  his  debts. 

Appeal  from  special  term,  Bensselaer  county. 

Action  by  William  F.  Taylor  and  Horace  C.  Gifford  against  Almon  M.  Hull. 
Defendant  appeals  from  an  order  denying  his  motion  to  vacate  an  attachment 
against  his  property. 

Argued  before  Learned,  F.  J.,  and  Landon,  J 

J3.  C.  atrait,  (Henry  A.  King,  of  counsel, )  for  appellant.  WUliam  Powell, 
Jr.,  for  respondents. 

Learned,  F.  J.  This  is  an  appeal  from  an  order  refusing  to  vacate  an  at- 
tachment. The  defendant  is  the  maker,  and  plaintiffs  are  accommodation  in- 
dorsers,  of  a  note  which  had  been  discounted  in  a  bank  in  Troy.  The  aiBda- 
vit  made  on  the  13th  day  of  July,  1889,  states  that  they  paid  the  note  the  15th 
of  that  month,  and  then  became  owners.  This  does  not  appear  to  be  a  clerical 
mistake.  T-he  undertaking  is  dated  and  acknowledged  on  the  13th  of  July, 
before  the  same  officer  who  took  the  affidavit.  So,  also,  the  justiflcationa. 
The  summons  is  dated  the  15th  of  July,  and  the  affidavit  states  that  it  has 
been  issued.  A  more  serious  defect,  however,  is  the  failure  to  show  that  de- 
fendant has  assigned  his  property  fraudulently,  or  departed  from  the  state 
with  intent  to  defraud.  The  facts  stated  are  that  defendant  has  transferred 
his  farm  to  his  wife,  and  gone  to  one  of  the  western  states ;  that  deponent 
was  informed  by  Hakes  and  Jones  that  defendant  had  said  he  was  about  to 
leave  for  Dakota,  and  settle  on  a  farm  there,  and  that  defendant  had  also 
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stated  to  deponent  that  he  intended  to  leave  this  section  of  the  country.  In 
all  this  there  is  no  evidence  of  fraud.  Deponent  also  furnishes  a  copy  of  a  let- 
ter from  defendant  to  him,  dated  July  6,  1889.  The  contents  of  that  letter 
show  that  defendant  cannot  pay  his  debts,  and  that  is  about  all  that  it  shows. 
There  is  nothing  indicating  any  intention  to  defraud,  or  any  wrongful  act. 
The  mere  fact  that  defendant  has  transferred  his  farm  to  his  wife  does  not 
show  a  fraudulent  intent.  Connected  with  other  circumstances,  it  might 
have  much  weight,  but  the  circumstances  are  not  shown.  Whether  the  farm 
was  incumbered,  or  what  was  its  value,  are  matters  not  shown.  When  he  made 
the  transfer,  and  what  was  the  consideration,  we  are  not  told.  We  think  there 
was  not  enough  to  sustain  the  attachment  Order  reversed,  with  $10  costs 
and  printing  disbursements,  and  motion  to  vacate  granted,  with  $10  costs; 
soch  costs  and  disbursements  to  be  offset  against  plaintiff's  claim. 


Farr  v.  Doxtater  et  al. 

{Supreme  Court,  Special  Term,  Oneida  County.    March  1, 1890.) 

HoBMAais— CoxTiKunTO  BzcuBriT. 

A  mortgage  reciting  that  it  is  given  as  "security  for  the  payment  of  any  and  all 
notes,  checks,  and  drafts  indorsed  by  [the  mortgagee]  for  the  benefit  or  aooommo- 
dation  of  [the  morteagor,]  or  of  any  firm  In  whloh  [he]  is  interested,  or  in  any  way 
connected,"  will  beiheld  to  secure  not  only  past  but  all  future  indorsements,  whea 
it  appears  that,  at  the  time  It  was  executed,  there  was  but  one  indorsement  out- 
standing, and  that  on  a  note  of  the  mortgagor's  firm. 

Action  by  Archibald  Farr  against  Bobert  H.  Doxtater  and  others  to  fore- 
close a  mortgage  given  by  Doxtater  to  plaintiff,  and  reciting  that  it  was  to 
be  "security  for  the  payment  of  any  and  all  notes,  checks,  and  drafts  indorsed 
by  Farr  for  the  benefit  or  accommodation  of  Doxtater,  or  of  any  firm  in  which 
Boxtater  is  interested,  or  in  any  way  connected. "  At  the  time  of  the  execu- 
tion of  the  mortgage,  there  was  a  note  of  Doxtater's  Arm  outstanding,  on 
which  plaintiff  was  indorser;  and  plaintiff  thereafter  indorsed  other  notes  for 
Doxtater  and  his  firm,  two  of  which  were  subsequently  paid  by  plaintiff.  Be- 
fore plaintiff's  mortgage  was  recorded,  a  mortgage  was  executed  to  defend- 
ant Nichols  to  secure  indorsements  made  by  him  for  Doxtater's  firm,  and 
Nichols  defends  on  the  ground  that  nothing  is  due  plaintiff.  The  assignee 
for  benefit  of  creditors  of  Doxtater  and  his  firm  is  also  a  nominal  defendant. 

&.  S.  Klock,  for  plaintiff.  Charles  Lyon,  Jr.,  and  Merritt  E.  Saioyer,  for 
defendant  Nichols.    Matteson  &  Harvy,  for  defendant  the  assignee. 

Williams,  J.  It  is  claimed  by  the  defendant  Nichols  that  the  mortgage  of 
plaintiff  secured  only  indorsements  which  had  already  been  made,  and  did 
not  secure  indorsements  to  be  thereafter  made.  There  is  no  doubt  but  that 
the  court  may  look  into  the  circumstances,  and  may  take  parol  evidence,  for 
the  purpose  of  determining  what  the  intention  of  the  parties  was  in  making 
the  mortgage.  Bank  v.  Strecer,  18  N.  Y.  602 ;  Bank  v.  Hall,  83  N.  Y.  338; 
Simons  v.  Bank,  93  N.  Y.  269.  In  18  N.  Y.  the  memorandum  stated  the 
note  was  left  as  collateral  security  for  all  liability  incurred,  and  the  proof 
showed  there  was  at  the  time  no  liability,  but  liability  was  thereafter  in- 
curred. The  court  said  that  upon  a  strict  grammatical  construction  the  mem- 
orandum would  be  held  to  embrace  only  liability  already  incurred,  but  its 
meaning  could  hardly  be  regarded  as  so  entirely  clear  and  unequivocal  as  to 
exclude  all  aid  from  the  circumstances  surrounding  the  parties  at  the  time  of 
entering  into  the  arrangement:  that  it  was  not  usual  to  pay  a  very  nice  and 
critical  regard  to  the  grammatical  rules  in  the  use  of  language  in  the  ordinary 
transactions  of  business;  and  no  interpretation  which  depended  upon  a  very 
rigid  q)plication  of  those  rules  could  well  be  considered  as  so  satisfactory  as 
not  to  admit  of  modification  by  any  species  of  extrinsic  proof;  and  that  the 
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proof  that  there  were  no  existing  liabilities  when  the  memorandum  was  de- 
livered was  of  the  highest  importance,  and  left  no  doubt  as  to  the  true  con- 
struction of  the  terms  of  the  memorandum;  tliat  it  referred  to  liability  that 
should  be  thereafter  incurred.  Then,  as  to  whether  the  memorandum  should 
be  construed  as  covering  a  single  liability,  or  as  a  continuing  security,  the 
court  said  there  was  no  doubt  but  ttie  words  should  be  construed  as  creating 
a  continuing  security;  that  the  words  "all  liability"  were  equivalent  to  "any 
linbility,"  and  were  inconsistent  with  the  idea  of  liiQiting  the  security  to  a 
single  one.  Tliese  considerations  are  quite  pertinent  to  the  language  used  in 
tlie  plaintiff's  mortgage.  The  language  used,  strictly  construed,  would  refer 
to  past  indorsements,  very  lilsely;  but,  when  we  consider  tiiat  there  was  then 
but  a  single  indorsement  outstanding,  and  that  upon  the  note  of  Doxtater's 
firm,  it  is  very  evident,  from  the  language  used,  the  parties  did  not  intend  to 
limit  the  security  of  the  mortgage  to  that  one  indorsement.  The  language  is, 
"any  and  all  notes,  checks,  and  drafts  indorsed  for  the  benefit  and  accomnao- 
dation  of  Doxtater,  or  any  firm  in  which  be  is  interested,  or  in  any  way  con- 
nected." And  this  language  shows  unmistalcably  that  the  intention  was  to 
secure  not  alone  past,  but  future,  indorsements,  and  that  it  was  to  be  a  con- 
tinuing security.  In  93  N.  Y.  the  language  was:  "This  grant  is  indebted 
as  collateral  security  for  the  payment  of  any  indebtedness,  etc.,  by  note  or  oth- 
erwise." The  court  said  the  language  might  refer  as  well  to  contemplated  as 
to  existing  indebtedness,  and  the  real  intention  of  the  parties  might  be  and 
was  shown  aliunde,  without  infringing  tlie  rule  which  excluded  parol  evi- 
dence to  extend  or  change  the  meaning  of  written  instruments.  The  court 
found  the  intention  was  solely  to  secure  future  indebtedness.  I  must  find 
tlie  plaintiff's  mortgage  covered  and  secured  the  two  notes,  as  alleged. 

I  do  not  deem  it  necessary  to  discuss  any  other  questions  raised  in  the  case. 
My  disposition  of  the  requests  on  either  side  will  indicate  my  conclusions  as 
to  any  such  questions.  Plaintiff's  attorney  will  prepare  formal  findings,  and 
submit  to  attorneys  for  defendants  for  approval  as  to  form,  and  then  to  me 
fur  signature. 

Wheeler  v.  OoNxiNEirrAL  Ins.  Go. 
(Supreme  Cottrt,  General  Term,  Fourth  Department.    Febmary  11, 1890.) 

1.  Bbifpiko — AvB&ioB  Bonds — Actions. 

In  an  action  on  a  general  average  bond,  given  by  defendant  on  the  partial  wreck 
of  a  vessel  containing  a  cargo  which  It  had  iasared,  and  part  of  which  had  been  jet- 
tisoned, the  court  has  no  authority  to  assume  that  the  pay  of  one  tug  for  ordinary 
service  would  be  the  same  as  the  pay  of  another  tug  for  wrecldng  service. 
S.  Same — Ezpbnbes. 

The  expenses  incurred  after  the  carg^  was  substantially  all  delivered,  but  before 
the  vessel  was  in  a  place  of  safety,  are  properly  allowed  in  gener^  average :    the 
community  of  interest  between  the  vessel  and  cargo  not  ceasing  until  the  vessel 
was  in  a  place  of  safety. 
B.  Bame — Patmbnt  to  Salvors — Intbbbbt. 

Plaintiff,  having  settled  the  bills  of  the  salvors,  is  properly  allowed  Interest  from 
the  time  of  their  payment. 

Appeal  from  Judgment  on  report  of  a  referee. 

Action  by  Margaret  Wheeler  against  the  Continental  Insurance  Company 
upon  a  general  average  bond.  On  tlie  28th  November,  1885,  the  plaintiff  was 
the  owner  of  the  schooner  Bolivia,  then  lying  at  the  port  of  Toledo,  Ohio.  At 
that  date  there  was  shipped  on  board  of  that  vessel,  for  the  purpose  of  trans- 
portation to  Ogdensburgh,  N.  Y.,  25,000  bushels  of  corn,  which  was  insured 
for  the  sum  of  $11,250.  Of  this  insurance  $5,000  was  taken  by  the  defend- 
ant. The  schooner  left  Toledo  on  the  29th  November,  1885,  and  proceeded 
in  safety  until  the  7th  December,  1885,  when,  at  a  point  about  four  and  a  lialf 
miles  below  Kingston,  she  struck  a  shoal  in  the  St.  Lawrence  river,  and  was 
injured,  so  that  she  partially  sank.    The  vessel  and  cargo  were  greatly  dam- 


Digitized  by 


Google 


Sup.Ct.]  WHEELER  V.  CONTINENTAL   1X8.  CO.  143 

aged;  and  in  danger  of  being  wholly  lost.  The  master  thereupon  employed  a 
Bteamer,  the  "Chieftain,"  and  a  lighter,  with  crews  and  steam-pumps,  to  lighten 
and  raise  the  schooner.  Tliis  was  done,  and  the  schooner  towed  to  Ogdens- 
burgh,  where  she  arrived  on  the  night  of  December  lltb.  In  order  to  raise  and 
titTethe  schooner  and  cargo,  a  portion  of  the  cargo  (about  8,000  bushels)  was 
jetUaoned.  At  Ogdensburgh  the  cargo  was  abandoned  to  the  underwriters, 
and,  after  some  days  delay  by  reason  of  controversy  between  the  interested 
parties  over  the  loss,  a  general  average  bond  was  given  on  the  15th  Decem- 
ber, 1885,  bearing  date  December  12tb.  The  cargo  was  then  delivered  and 
sold,  and  the  vessel  was  also  afterwards  sold.  There  was  a  judgment  for 
plaintiff  for  8754,  and  costs.    Defendant  appeals. 

Argued  before  Habdin,  F.  J.,  and  Mabtin  and  Mebv^in.  JJ. 

Clinton  it  Clark,  tot  appellant.    W.  A.  Boucher,  for  respondent. 

Mebwin.  J.  The  claim  of  the  defendant  is  that  the  referee,  in  stating  the 
account  upon  which  he  based  his  adjustment  of  the  loss,  erred  in  several  par- 
ticulars. 

1.  The  master  of  the  Bolivia,  upon  her  arrival  at  Kingston,  employed  a 
steam-tug  called  the  "Proctor"  to  tow  the  schooner  to  its  port  of  destination. 
Under  wliat  arrangement,  or  for  what  price,  the  tug  was  employed,  does  not 
appear,  and  the  referee  finds  that  he  cannot  state  or  find  it,  as  the  evidence  is 
silent  on  the  subject.  At  the  time  of  the  accident  the  schooner  was  in  tow 
of  the  tug.  The  defendant  claims  that  the  referee  erred  in  not  deducting 
from  the  bill  of  the  Chieftain  an  amount  equivalent  to  the  towing  bill  of  the 
Proctor,  and  thus  reducing  the  general  average  charges.  There  is  evidence 
to  the  effect  that,  where  it  is  usual  for  a  vessel  to  tow,  then  a  reduction  should 
be  made.  It  is  not  shown  that  in  the  present  case  the  towing  was  customary. 
The  towing  bill  of  the  Proctor  was  not  proved,  but  the  defendant  claims  that 
an  equitable  amount  can  be  ascertained  by  assuming  that  the  pay  of  the  Proc- 
tor was  at  the  same  rate  as  the  Chieftain,  and  calculating  for  the  time  it  would 
have  taken  to  have  gone  from  the  place  of  the  disaster  to  Ogdensburgh.  I 
tbinlt  we  have  no  right  to  assume  that  the  pay  of  one  tug  for  ordinary  service 
would  be  the  same  as  the  pay  of  another  tug  or  steamer  for  wrecking  service 
and  the  towing  of  disabled  craft.  No  request  was  made  for  findings  on  this 
subject.  The  case  shows  that  the  counsel  for  the  plaintiff,  just  before  rest- 
ing his  case,  inquired  of  the  defendant's  counsel  if  he  wanted  "any  further 
proof  in  r^rard  to  the  bills. "  This  referred  to  the  bill  of  the  Chieftain,  with 
others.  The  counsel  for  the  defendant  replied  that  if  they  wanted  any  fur- 
ther proof  he  would  point  it  out  specifically,  so  it  could  be  proved  at  anytime. 
No  such  specification  was  afterwards  made  as  to  this  account  or  claim.  It  is 
too  late  now  to  say  that  the  proof  of  the  plaintiff  was  defective  on  the  subject. 
The  bill  of  the  Chieftain,  as  proved,  was  81,138.25.  The  referee  in  fact  al- 
lowed it  at  81,100,  as  that  was  the  amount  the  plaintiff  paid.  Ko  reason  for 
any  further  deduction  is  apparent. 

2.  It  is  further  claimed  that  the  referee  erred  in  fixing  the  contributory 
value  of  the  freight.  The  freight  on  the  amount  of  grain  delivered,  which 
was  17,000  bushels,  was  81,020,  although  but  8926.50  seems  to  have  been  paid. 
The  freight  on  the  8,000  bushels  jettisoned  being  8480,  was  contributed  for, 
making  the  total  freight  81.500.  The  contributory  value  was  placed  by  the 
referee  at  one-half  the  amount.  This  was  in  accordance  with  the  expert  evi- 
dence on  both  sides.  An  adjuster,  agreed  upon  by  both  sides,  fixed  it  in  this 
way,  and  no  objection  was  taken  in  that  regard  to  his  adjustment.  No  ol>- 
jection  appears  to  have  been  made  to  this  on  the  trial.  The  claim  now  is  that 
the  freight  contributed  for  should  have  been  placed  in  the  list  at  its  full  amount. 
It  is  conceded  that  the  freight  earned  should  contribute  for  only  half  the 
amount,  that  being  deemed  to  be  net  freight;  but  it  is  claimed  a  different  rule 
applies  to  the  freight  contributed  for.    There  is  a  statement  to  this  effect  in 
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Dix.  Ins.  148.  The  extent  to  which  freight  shall  contribute  is  a  matter  de- 
pending on  usage.  1  Pars.  Shipp.  &  Adm.  431.  According  to  the  evidence 
in  this  case,  the  custom  of  taking  one-half  as  the  contributory  value  extends 
to  the  freight  contributed  for  as  well  as  to  that  earned.  The  action  of  the 
referee  on  the  subject  should  not,  under  the  circumstances,  be  disturbed.  Kor 
does  the  defendant  make  clear  its  claim  that  the  freight  contributed  for  should 
be  reduced  by  some  sum  which  the  vessel  would  have  been  obliged  to  pay  for 
shoveling  and  elevating  the  jettisoned  grain.  The  evidence  on  the  subject  is 
conflicting.  The  facts  on  the  subject  are  not  found,  and  there  were  no  re- 
quests to  dad.  There  are  cases  in  which  tlils  has  been  held  to  be  necessary. 
Lyons  v.  Cahtll,  56  N.  Y.  Super.  Ct.  553;  Graff  v.  Koss,  47  Hun,  152, 

3.  The  referee  allowed  in  general  average  expenses  certain  items  incurred 
after  the  cargo  was  substantially  all  delivered,  but  before  the  vessel  was  in  a 
place  of  safety.  This  the  defendant  claims  was  improper,  on  the  theory  that 
expenses  incurred  in  regard  to  the  vessel  after  the  cargo  was  delivered  at  the 
port  of  destination  should  be  charged  entirely  to  the  vessel,  aftd  not  go  into 
general  average.  The  unloading  of  the  wet  grain  in  the  Bolivia  commenced 
on  the  15th  December,  at  the  Lake  Champlain  warehouse,  in  the  port  of  Og- 
densburgh,  and  was  substantially  completed  in  the  night  of  the  18th  Decem- 
ber. During  the  nnloading  the  steam-pumps  were  in  operation  to  keep  the 
schooner  afloat.  When  the  cargo  was  substantially  all  out,  the  vessel,  in  con- 
sequence of  being  top-heavy,  and  of  the  weight  of  the  steam-pumps,  and  the 
extra  weight  of  the  ice  on  her,  careened  towards  the  dock,  rolled  over,  and 
sunk  along-side  the  dock.  Certain  expenses  were  then  incurred  to  right  the 
vessel,  and  pump  the  water  out,  and  tow  her  a  short  distance  to  the  dry  dock, 
and  place  her  there  in  a  place  of  safety.  The  objection  to  the  allowance  of 
these  expenses  in  general  average  is  not  a  good  one.  The  vessel  was  kept  at 
the  dock  in  a  place  not  safe  for  her,  but  for  tlie  benefit  of  the  cargo,  and  its 
delivery.  It  will  not  do  for  the  owners  of  the  cargo  to  say,  "We  have  now 
our  grain,  and  the  vessel  may  go  to  the  bottom  or  save  herself,  at  her  own  ex- 
pense." This  is  not  like  the  case  of  Dunham  v.  Insurance  Co.,  11  Johns. 
815.  There  the  expenses  were  after  the  ship  was  taken  into  dock  for  repair. 
Nor  is  it  a  case  of  accidental  stranding,  and  the  cases  on  that  subject  do  not 
apply.  It  was  rather  a  part  of  the  wrecking  enterprise,  that  was  not  com- 
pleted until  the  vessel  was  at  the  dry  dock.  Tlie  steam-pumps  were  on  board, 
and  were  in  use,  and  their  safety  was  to  be  provided  for.  The  value  of  the 
vessel,  as  thus  preserved,  becomes  one  of  the  contributing  values  in  which  the 
defendant  claimed  and  has  an  interest.  The  referee  correctly  held  that  the 
community  of  interest  between  the  vessel  and  cargo  did  not  cease  until  the 
vessel  was  in  a  place  of  safety  at  the  dry  dock.  The  expenses  at  Ogdensburgh 
were  largely  increased  by  the  delay  in  proceeding  to  unload.  This  delay  the 
defendant  is  not  in  a  position  to  charge  to  the  plaintiff.  The  bills  of  the  salv- 
ors were  incurred  in  good  faith  by  the  master,  and  were  fully  proved.  They 
amounted  to  $4,297.86.  When  these  bills  were  settled  by  the  plaintiff,  the 
parties  made  deductions  for  her  benefit  to  the  amount  of  $658.25.  The  ref- 
eree gives  the  benefit  of  these  deductions  to  all  the  parties  in  interest.  In  the 
referee's  adjustment,  as  a  whole,  the  defendant  has  no  ground  of  complaint. 

4.  The  referee  allowed  interest  from  the  time  of  the  payment  of  the  bills  by 
the  plaintiff.  This  was  correct.  Stms  v.  Willing,  8  Serg.  &  R.  102;  Van- 
denheuvel  v.  Insurance  Co.,  1  Johns.  406,  418.  In  substance,  it  was  a  case 
of  money  advanced  for  defendant's  iise,  and  interest  was  recoverable  from  the 
time  of  the  advance.  Gillet  v.  Van  Kensselaer,  15  N.  Y.  899.  As  said  in 
the  Sims  Case,  there  is  no  reason  for  referring  the  calculation  of  interest  to 
the  period  when  the  average  was  adjusted;  the  adjustment  forms  no  part  of 
the  plaintiff's  title.  The  giving  of  the  average  bond  does  not  affect  the  ques- 
tion. It  follows  that  the  judgment  is  correct,  and  should  be  aSBrmed.  Judg- 
ment affirmed,  with  costs.    All  concur. 
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Graves  v.  Graves  et  al. 

{Supreme  Court,  Oeneral  Term,  Fourth  Department.    February  11, 1890.) 

L  Wnis — Contract  -with  Dbvisee— FROifiax  to  Distbibutb  Pbopertt. 

On  an  issue  whether  a  devise  made  by  plaintiiTs  father  to  his  wife  was  in  reli- 
luce  oa  her  agreement  to  divide  the  same  equally  among  their  children,  the  at- 
torney who  drew  the  will  testified  that,  before  the  will  was  signed,  testator  de- 
clared to  his  wife  he  wanted  to  divide  bis  property  equally  among  bis  children,  and 
had  willed  it  all  to  her,  and  that  she  was  to  divide  it  between  them  as  they  might 
thereafter  agree,  and  that  after  her  assent  the  will  was  executed.  The  witness  ad- 
mitted that  on  a  settlement  of  a  judgment  against  plaintift  he  had  stated  that  th« 


widow  was  the  absolute  owner  of  the  property,  and  that  plaintiff  would  never  get 
anything  unless  she  chose  to  give  it  to  Dim.  Other  witnesses  testified  to  statements 
of  the  widow  that  she  intended  the  property  to  be  divided  as  her  husband  "wanted 
it. '  Eyidenoe  was  also  given  of  a  partial  division  of  the  property  among  the  chil- 
dren. Held,  that  the  devise  was  made  on  testator's  request  to  his  wife  to  divide 
the  property  at  or  before  her  death  among  their  children,  and  on  ber  promise  to  do  sa 

i.  Same— Ettdbxci — Decz.abatioss. 

The  deciaratloDs  of  the  widow  as  to  the  distribution  of  the  property  were  compe- 
tent evid^noe,  not  only  to  corroborate  the  testimony  of  the  attorney,  but  to  show 
what  the  arrangement  in  fact  was. 

1  Witness — Cbbdibilitt — Ezplakation  of  STATBMBirts. 

To  explain  the  statement  by  the  attorney  at  the  time  of  the  compromise  of  the 
judgment  against  plaintiff,  tbe  latter  offered  to  show  by  the  attorney  that  the 
seMement  was  made  on  the  voluntary  offer  of  the  holder  of  the  judgment.  Held, 
that  the  testimony  was  improperly  excluded;  for,  if  the  statement  was  casual,  and 
not  to  indnoe  a  settlement,  its  bearing  on  the  orediblUty  of  the  witness  would  be  very 
different. 

4.  AppeaI/— Review— Objeotiohs  hot  Raisbd  Beix)w. 

An  objection  to  testimony  on  the  ground  that  it  was  a  privileged  communloatioa 
between  attorney  and  client  cannot  oe  raised  for  the  first  time  on  appeaL 

Appeal  from  special  term,  Jefferson  county. 

Action  by  Silas  Graves  against  Lula  Graves  and  another.  FlaintiiT  appeals 
from  H  judgment  dismissing  his  complaint. 

Argued  before  Hardin,  F.  J.,  and  Martin  and  Merwin,  JJ. 

Zevi  H.  Broum,  for  appellant.  WaUon  if.  Rogers  and  John  O.  MeCartin, 
for  respondents. 

MERwm,  J.  On  the  2d  January,  1884,  Feleg  K.  Graves,  then  a  resident 
of  Ellisburgb,  in  the  county  of  JefCeraon,  died  leaving,  him  surviving,  his 
widow,  Jennette  Graves,  and,  as  his  only  lieirs  at  law,  five  children,  of  whom 
the  plaintiff  is  one.  On  the  1st  January,  1884,  be  made  a  will,  in  due  form, 
in  and  by  which  he  gave  all  his  property,  real  and  personal,  to  his  wife,  Jen* 
uelte,  absolutely,  and  appointed  her  executrix  with  full  power  of  sale.  This 
will  was  admitted  to  probate  on  the  ISth  January,  1884.  The  real  estate  con- 
sisted of  four  farms,  one  of  which  was  called  the  "Home  Farm,"  and  is  in 
controversy  in  this  action.  There  was  also  personal  property  about  suflScient 
to  pay  the  debts.  About  the  4th  March,  1886,  Jennette  Graves,  as  the  court 
below  found,  executed  and  delivered,  individually,  deeds  of  all  the  real  estate 
except  the  home  farm  to  the  heirs  of  Feleg  K.  in  equal  shares,  taking  into  ao- 
CDunt,  and  charging  each,  such  advances  as  the  testator  had  made  to  them, 
severally,  in  his  life-time.  On  the  7th  August,  1886,  Jennette  died,  having 
on  the  lOlh  June,  1886,  subscribed  a  paper  purporting  to  be  her  last  will  and 
testament,  sealed  and  attested  by  two  subscribing  witnesses,  in  form  as  re- 
quired by  the  statute  for  the  execution,  of  wills,  and  which  instrument  im- 
ports on  its  face  to  be  a  legal  and  valid  will  of  real  and  personal  estate.  By 
this  will,  Jennette  Graves  gave  to  the  defendant  Lula  Graves,  her  grandchild, 
the  home  farm,  above  referred  to;  and  the  balance  of  her  property  she  gave 
in  equal  shares,  to  the  five  children  of  herself  and  said  Feleg  K.  Lula  Graves 
is  an  infant  under  the  age  of  14  years,  and  the  daughter  of  the  defendant 
Charles  Graves.    Tbe  claim  of  the  plaintiff  is  that  Feleg  K.  Graves,  before  lie 
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executed  his  will,  and  on  that  occasion,  told  his  wife  that  he  wished  to  divide 
all  his  property  among  his  children  equally,  giving  her  ample  support  there- 
from during  her  life,  but  that  be  was  then  too  sick  and  unable  to  adjust  bis 
affairs,  and  make  such  division,  and  proposed  to  her  that  he  would  will  all 
his  property  to  her,  and  she  should  take  it,  and  make  such  equal  diyision, 
suggesting  that  she  retain  the  use  of  the  home  farm  for  herself,  and  divide 
that  by  her  will;  and  that  she,  in  response,  accepted  such  proposition,  and 
promised  him  to  make  such  division,  and  that  thereupon  he,  in  reliance  there- 
on, executed  his  will.  The  special  term  declined  to  find  tlie  facts  in  accord- 
ance with  this  claim,  and  in  its  decision  found  "that  it  does  not  appear  that 
any  agreement  was  made  between  said  testator  and  the  said  Jennette  Graves 
by  which  she  was  to  divide  all  said  testator's  property  equally  between  the 
said  sons  and  daughter,  or  to  take  or  hold  the  same  for  any  trust  purpose 
whatever,  or  that  the  provisions  in  said  will  were  in  any  manner  qualifiexl  or 
affected  by  any  parol  arrangement  or  agreement  between  the  testator  and  the 
devisee,  Jennette  Graves."     Exception  was  duly  taken. 

In  Re  O^Hara,  95  N.  Y.  403,  it  was  held  that  where  a  person,  even  by  si- 
lent acquiescence,  encoura{;es  a  testator  to  make  a  devise  or  bequest  to  him 
with  a  declared  expectation  that  he  will  apply  it  for  the  benefit  of  others, 
this  has  the  force  and  effect  of  an  express  promise  so  to  apply  it,  as.  If  he  does 
not  intend  so  to  do,  the  silent  acquiescence  is  a  fraud ;  and,  in  case  of  such  a 
declared  intention  and  promise,  if  the  testator  has  named  some  certain  and 
definite  beneficiary,  capable  of  taking  the  provision  intended,  the  law  fastens 
upon  the  devisee  or  legatee  a  trust  which  equity,  in  case  of  his  refusal  to  per- 
form, will  enforce  on  the  ground  of  fraud.  In  such  a  case,  it  is  said,  (page 
418,)  equity  acts,  not  because  of  a  trust  declared  by  the  testator,  but  because 
of  the  fraud  of  the  legatee.  For  him  not  to  carry  out  the  promise  by  which 
alone  he  procured  the  devise  and  bequest,  is  to  perpetrate  a  fraud  upon  the 
devisor  which  equity  will  not  endure.  The  statute  of  frauds  and  of  wills  are 
not  in  the  way,  for  the  devise  is  untouched.  The  property  passes  under  it, 
but  the  law  deals  with  the  holder  for  his  fraud,  and  out  of  the  facts  raises  a 
trust  ex  mal^fUsio,  instead  of  resting  upon  one  created  by  the  testator.  The 
fraud  which  justifies  the  equitable  interference  consists  in  the  attempt  to  take 
advantage  of  that  which  has  been  done  in  performance  or  upon  the  faith  of 
the  agreement,  while  repudiating  its  obligation  under  cover  of  the  statute. 
The  facts  should  be  proved  beyond  reasonable  question.  Id.  420.  See,  also, 
Oilpatrick  v.  Gltdden,  81  Me.  137,'  and  cases  cited;  Williams  v.  Vreeland, 
82  N.  J.  £q.  135,  and  cases  in  note;  1  Story,  £q.  Jur.  §  781:  1  Jarm.  Wills. 
(5th  Amer.  £d.}  415,  and  note  2.  In  the  light  of  the  O'Sara  Case,  the  ques- 
tion at  the  trial  was  whether  the  devise  was  made  by  Feleg  K.  Graves  to  bis 
wife  upon  his  declared  wish  and  expectation  that  she  would  at  or  before  her 
death  make  an  equal  division  of  the  property  among  their  children,  and  upon 
ber  promise  to  him  that  she  would  do  so.  The  affirmative  of  these  proposi- 
tions was  with  the  plaintiff,  and  upon  his  part  the  testimony  was  given  of 
Mr.  Ramsdell,  the  attorney  who  drew  the  will,  and  who  was  one  of  the  sub- 
scribing witnesses;  the  other  subscribing  witnesb  being  dead.  Testimony 
was  also  given  of  subsequent  declarations  and  acts  of  Mrs.  Graves. 

The  testimony  of  the  attorney  was  objected  to  by  the  defendants  as  being 
within  the  prohibition  of  section  835  of  the  Code  of  Civil  Procedure.  As  the 
evidence  was  received  and  considered  by  the  court,  the  objection  is  not  avail- 
able here  to  the  respondents.  We  must  assume  the  testimony  properly  re- 
ceived. 

The  attorney  testified  that  after  the  will  was  written,  and  before  it  was 
signed,  there  was  an  interview  t>etween  Mr.  Graves  and  his  wife,  in  which 
he  said  he  was  very  sick;  that  "he  desired  to  make  an  equal  distribution  of 
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bis  property  among  bis  children;  that  he  was  unable  to  do  so  then;  that  he 
wanted  to  will  it  nil  to  her,  [speaking*  to  his  wife,]  and  then  she  was  to  go 
on,  and  divide  it  up  between  them  as  they  might  afterwards  agree;  that 
he  was  making  his  will  so  that  she  could  deed  the  property,  and  divide  it 
before  her  deaUi,  to  the  children;  thought  she  had  better  keep  the  home  farm. 
He  said  he  was  making  his  will,  giving  her  power  to  convey  any  part  of  the 
real  estate  daring  her  life-time,  so  tliat  she  could  make  a  division  by  deed,  so 
that  it  woQld  not  have  to  depend  on  her  will  to  divide  it,  excepting  the  home 
farm,  and  asking  her  if  that  was  satisfactory;  and  she  said  it  was,  and  that 
she  would  do  so.  Be  then  executed  the  will.  The  home  farm  was  to  be  di- 
vided by  will.  She  was  to  deed  the  main  part  of  the  property,  except  the 
borne  farm, — divide  in  that  way, — and  then  the  home  farm  she  was  to  keep, 
and  divide  it  by  her  will  between  the  children.  After  assAiting  to  this  re- 
quest, the  will  was  executed  and  witnessed.  It  bad  been  previously  read 
over,  in  the  presence  of  the  other  subscribing  witness  and  Mrs.  Graves,  to  Mr. 
Graves."  The  witness  further  stateii  that  the  testator  said  there  were  ad- 
vances to  bis  children,  the  amount  of  which  he  did  not  know,  and  he  did  not 
know  the  state  of  his  indebtedness,  and  the  amount  of  his  personal  property, 
and  there  was  no  way  to  make  an  equal  division  except  to  make  a  will  of  that 
nature, — divide  it  all  either  at  the  decease  of  his  wife  or  then,  and  that  he  was 
not  willing  to  do.  Upon  cross-examination  this  witness  testified  that  Mr. 
Graves'  request  was  that  Mrs.  Graves  should  make  the  division  just  as  soon 
as  the  estate  could  be  settled  up  so  she  could  do  it,  all  except  the  home  farm, 
and  should  keep  that  herself,  and  divide  it  by  will;  that  he  said  be  was  so  sick 
be  wanted  to  divide  the  property,  but  was  unable  to  do  it,  and  that  he  had 
made  his  will  so  that  she  could  divide  it  after  his  death,  and  be  wished  her  to 
do  it;  that  he  wanted  it  all  divided  equally,  and  asked  her  to  do  it  that  way, 
and  she  said  she  would.  He  also  testified  that  upon  the  occasion  of  reading 
the  will  in  the  presence  of  the  widow  and  children,  a  few  days  after  the  death 
of  Mr.  Graves,  he  presumed,  he  said  that  the  will  gave  to  the  widow  the  prop- 
erty to  do  with  as  she  liked,  and  that  in  March  following,  upon  the  occasion 
of  a  compromise  of  a  judgment  against  Silas  Graves,  one  of  the  heirs,  be  pre- 
sames  he  said  to  the  holder  of  the  judgment  that  Mrs.  Graves  was  the  absolute 
owner  of  all  the  property,  and  that  Silas  would  never  get  anything  unless  she 
chose  to  give  it  to  him.  A  witness,  Mrs.  Bonney,  testified  that  in  the  sum- 
mer of  li^,  Mrs.  Graves  said  to  her  that  she  wanted  the  children  to  all  share 
equally  in  the  property,  and  have  it  as  Feleg  wanted  it;  that  be  had  willed  it 
to  her,  and  the  children  were  to  share  equally  when  she  was  done  with  it. 
Mrs.  ^ink  testified  that  in  the  summer  of  1885,  before  Mrs.  Graves  was  taken 
sick,  she  (Mrs.  Graves)  said  to  the  witness  that  she  intended  her  property 
should  be  divided  just  the  same  as  Peleg  wanted  it;  that  she  had  promised 
Feleg  to  have  hers  equally  divided  among  the  family,  and  she  intended  it 
should  be  done;  that  she  had  made  that  promise  to  Feleg  when  he  made  his 
vilL  Collins  F.  Armsbury,  a  conveyancer,  testified  that  in  March,  1886, 
lira,  ftraves  called  on  him  to  transact  some  business  between  her  and  the  chil- 
dren, and  said  that  her  husband  "made  a  wiU,  and  that  the  matter  of  divid- 
ing the  property  with  the  children  was  left  with  her;  that  there  was  indebt- 
edness against  the  estate, — indebtedness  of  different  members  of  the  family, 
—and  she  wished  me  to  come  there  and  assist  them  in  arriving  at  the  different 
amounts  due  each  one,  and  also  fixing  a  price  on  the  real  estate.  She  wished 
to  convey  a  part  of  it  to  each  of  the  heirs.  She  said  that  she  made  an  arrange- 
ment with  her  husband,  or  that  she  agreed  that  she  would  make  an  equal  di- 
vision among  her  children;"  that  at  the  time  her  husband  made  his  will  "he 
wished  to  make  an  equal  division  of  the  property  with  his  children,  and  that 
(be  pledged  him  she  would  carry  it  out.  She  did  not  say  whether  she  did  this 
before  or  after  be  made  his  wilL"  With  reference,  apparently,  to  the  testi- 
mony of  this  witness,  the  case  shows  the  following  requests  by  the  plaintiff. 
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with  the  action  of  the  court  thereon:  "(a)  Tliat  in  March,  1886,  she  called 
upon  one  0.  F.  Armsbury  to  assist  ti^  in  making  a  partial  division  among 
said  children,  stating  to  him  her  husband  was  tal<en  sicls,  made  a  will,  ex- 
pressed his  wish  to  have  made  an  equal  division  of  the  property  among  the 
children,  and  the  court  so  found,  {b)  And  that  she  had  pledged  him  she 
would  carry  it  out;  which  the  court  refused  to  find,  and  to  such  refusal  plain- 
tiff excepted  and  excepts,  (o)  And  with  his  assistance  in  adjusting  the  debts, 
etc..  in  part  performance  of  her  said  promise  and  his  wish,  she  executed  con- 
veyances by  her  individual  deeds  of  land  to  the  respective  children  separately, 
and  during  the  negotiations  therefor  all  the  children  being  present.  Alice 
Ethridge  objected  to  taking  a  farm  her  mother  proposed  she  should,  because 
by  so  doing  she  would  incur  so  large  a  debt  for  the  purchase  price  over  and 
above  her  share  in  that  partial  division.  She  did  not  know  as  she  would  be 
able  to  pay  it.  Whereupon,  in  reply,  Jennette  Graves  said  '  it  would  be  but 
a  little  while  before  the  rest  would  be  divided,  and  that  would  help  them  out.' 
Then,  relying  upon  such  assurance,  the  several  children  took  the  parcels  pro- 
posed and  agreed  on,  and  Alice  giving  a  mortgage  for  $3,ti00  on  the  land  con- 
veyed to  her  for  price  over  her  share.  Willie  and  Silas  also  gave  mortgages; 
each  mortgage  running  to  the  mother,  individually.    The  court  so  found." 

This  last  request  and  finding  assumes  that  there  was  a  promise  from  Mrs. 
Oraves  to  her  husband,  in  part  performance  of  which  the  division  was  then 
being  made.  InferentiaUy,  it  would  refer  to  the  expressed  wish  stated  in  the 
first  of  the  quoted  findings,  and  would  apply  to  the  balance  of  the  real  estate. 
At  the  trial  it  seems  to  have  been  understood  that  there  was  some  agreement 
between  Mrs.  Graves  and  her  liusband.  The  following  statement  appears  in 
the  case:  "The  only  question  which  is  submitted  in  this  case  is  as  to  the  ef- 
fect of  the  parol  agreement  between  Peleg  Graves  and  his  wife,  Jennette,  con- 
current with  the  execution  of  this  will,  as  defining  the  nature  of  the  estate 
which  Jennette  took  under  the  will. "  The  view  of  the  special  term  was  that 
the  evidence  effective  to  accomplish  a  charge  should  be  of  a  kind  and  chardc- 
ter  absolutely  certain  and  conclusive, — should  be  of  the  certainty  of  a  writ- 
ing. The  only  witness  of  the  trarisaction  itself,  between  Mr.  and  Mrs.  Graves, 
was  the  attorney,  Mr.  Bamsdell;  and  it  was  considered  that  his  testimony 
was  weakened  by  the  character  of  his  subsequent  declarations,  above  referred 
to,  and  that  the  subsequent  declarations  of  Mrs.  Graves  on  the  subject  did 
not  sutficiently  fortify  the  main  witness,  to  extent  of  sustaining  the  claim  of 
the  plaintiff.  Assuming,  as  we  must,  that  a  partial  division  occurred  in 
March,  1885,  under  the  circumstances  as  found  upon  the  request  of  plaintiff, 
hereinbefore  referred  to,  it  was  an  act  of  the  parties  strongly  corroborative  of 
the  theory  of  the  plaintiff.  It  contemplated  a  further  division  in  accordance 
with  a  promise.  That  was  a  year  after  the  death  of  Mr.  Graves,  and  all  the 
parties  then  acted  on  the  theory  that  there  was  an  obligation  on  the  part  of 
Mrs.  Graves  to  divide  at  some  time  all  the  property  equally  between  the  chil- 
dren. I  am  of  the  opinion  that  sufficient  force  was  not  given  by  the  trial 
court  to  this  act  of  the  parties.  The  rule  followed  by  the  special  fjerm .as  to 
the  character  of  the  evidence  whs  stronger  than  the  cases  warrant.  The  nec- 
essary facts  must,  as  said  in  the  O'Hara  Cane,  be  found  beyond  reasonable 
question.  The  evidence  must  be  clear  and  satisfactory.  It  was  found  in  the 
general  findings  that  Mr.  Graves,  at  the  time  of  his  death,  was  the  owner  of 
real  estate  of  the  value  of  from  $50,000  to  $60,000;  and  this  was  considered 
to  be  a  circumstance  against  the  theory  that  the  testator  wished,  and  the 
widow  promised,  that  all  the  real  estate  except  the  home  farm  should  be  di- 
vided by  the  widow  in  her  life-time.  The  only  evidence  to  sustain  this  find- 
ing was  the  testimony  of  Mr.  Kamsdell  that  the  real  estate  had  a  reputed  value 
of  fifty  to  sixty  thousand  dollars.  The  value,  in  fact,  of  that  divided,  was 
shown  to  have  been  about  $20,000,  and  of  the  home  farm,  about  $10,000. 
This  is  found  to  be  all  the  real  estate;  but  the  case  shows  another  parcel, — a 
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pastare  lot  of  about  50  acres, — ^the  value  of  which  is  not  shown.  The  argu- 
ment, therefore,  that  the  widow  was  not  protected  in  taer  rights  in  case  of  the 
promise,  as  claimed,  has  not  much  foundation. 

The  declarations  of  Mrs.  Graves  were  competent  evidence,  not  only  to  cor- 
roborate Mr.  Ramsdell,  but  to  show  what  the  arrangement  in  fact  was.  The 
testimony  as  to  the  declarations  is  not  contradicted.  The  witnesses  were  not 
interested,  and  there  are  no  circumstances  that  seriously  Impair  the  testimony, 
or  render  it  improbable.  Kavanagh  v.  Wilson,  70  N.  Y.  179.  No  evidence 
was  given  on  the  part  of  the  defendants. 

As  the  case  stands  before  us,  and  giving  proper  effect  to  the  acts  of  the  par- 
ties on  the  partial  division,  I  am  of  the  opinion  that  the  proofs  established, 
beyond  a  reasonable  question,  that  the  devise  in  question  was  made  upon  the 
request  of  Mr.  Graves  to  his  wife  to  divide  the  same,  at  or  before  her  death, 
equally  between  their  chUdren,  and  her  promise  to  him  to  do  so.  This  con- 
dnaion  would  call  for  a  reversal  of  the  judgment. 

In  explanation  of  the  statement  made  by  the  witness  Bamsdell  at  the  time 
of  the  compromise  and  settlement  of  the  judgment  against  Silas  Graves,  the 
plaintiff  offered  to  show  by  the  witness  that  the  settlement  was  upon  the  vol- 
nntary  offer  of  the  holder  of  the  judgment,  previously  made.  This  was  ob- 
jected to  by  the  defendants,  and  excluded,  and  plaintiffs  excepted.  This  ex- 
ception was  well  taken.  The  explanation  was  competent  and  material;  for, 
if  the  statement  was  only  casual,  and  not  by  way  of  inducing  a  settlement  of 
the  judgment,  its  bearing  upon  the  credibility  of  the  witness  would  be  quite 
different  from  what  it  would  be  if  made  to  induce  a  compromise,  and  at  a 
time  when  tlie  actual  situation  was  important  to  be  known.  Standing  alone, 
this  exception  might  not  be  of  sufficient  importance  to  call  for  a  reversal;  but 
it  should  be  considered,  in  view  of  the  other  aspects  of  the  case.  The  evi- 
dence of  the  witness  was  very  important,  and  it  was  claimed  that  bis  subse- 
quent statements  impaired  his  credibility.  The  circumstances  under  which 
the  statement  was  made  should  have  been  received.  Judgment  reversed  upon 
the  exceptions,  and  new  trial  ordered;  costs  of  appeal  to  abide  the  event. 

Hahdin,  p.  J.  I  concur  in  that  part  of  the  opinion  of  Merwin,  J.,  which 
points  out  the  error  in  refusing  the  offer  by  the  plaintiff  to  show  by  the  wit- 
ness Bamsdell  that  the  settlement  of  the  judgment  against  Silas  Graves  was 
made  upon  the  voluntary  offer  of  the  holder  of  the  judgment,  previously  made; 
and,  by  reason  of  that  error,  I  think  a  new  ti-ial  should  be  granted.  The 
questions  of  fact  involved  in  the  case  are  very  important,  and  the  evidence  of 
Bamsdell  is  vital  upon  the  principal  and  pivotal  question.  Because  the  prin- 
cipal question  of  fact  has  been  once  passed  upon  by  a  trial  judge,  a  new  trial 
before  a  jury,  upon  issues  settled,  would  perhaps  be  more  satisfactory.  Tliese 
views  lead  me  to  concur  in  the  result,  and  join  MER\nN,  J.,  favoring  a  re- 
versal of  the  judgment  now  before  us.  The  judgment  sliould  be  reversed  on 
the  exceptions,  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Martin,  J.  I  concur  in  result  on  ground  stated  in  memorandum  of  Har- 
UR,  P.  J. 


De  Witt  et  al.  v.  Eluiba  Tbaksfbr  Rt.  Co. 
{Supreme  Court,  General  Term,  Fourth  Department,    February  11, 1890.) 

PuBuo  Lansb — Grant — Lhotatioss  as  to  Use. 

By  Act  N.  Y.  Hay  20, 1873,  the  city  of  Elmira  was  authorized  to  use  a  portion  of 
the  Chemung  canal  for  a  publiu  street;  a  construction  of  the  aot  as  disposing  of 
the  fee  being  expressly  provided  against.  By  Laws  N.  Y.  1878,  c.  171,  the  same 
portion  of  the  canal  was  "released  and  transfen-ed"  to  the  city  "for  the  purposes 
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of  a  street, "  subject  to  certain  rights  of  the  state  in  a  sewer.  Held,  that  the  latt^ 
act  was  intended  to  operate  as  a  conveyance  of  the  fee  of  the  lands  therein  named, 
and  that  the  clause  restricting  the  use  operated  at  most  as  a  condition  subBeq.uentk 

Appeal  from  special  term,  Chemung  county. 

Action  by  Abram  M.  De  Witt  and  Abram  D.  Slosson  against  the  Elmira 
Transfer  Railway  Company.  Defendant  demurred  to  the  complaint  as  not 
stilting  facts  sufficient  to  constitute  a  cause  of  action,  and  now  appeals  from 
the  interlocutory  judgment  overruling  its  demurrer. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

Reynolds,  Stanchfleld  &  Collin,  for  appellant.  Rocktoell  <&  Colltn,  for 
respondente. 

Merwin,  J.  This  action  is  brought  to  restrain  the  defendant,  iDOorporated 
under  chapter  252,  Laws  1884,  from  constructing  or  operating  a  street  sur- 
face  railroad  along  the  center  of  State  street,  in  the  city  of  Elmira,  in  front 
of  plaintiff's  premises.  The  plaintiffs  are  the  owners  of  two  lots  abutting 
upon  that  street  on  its  easterly  side,  and  the  question  in  the  case  is  whether 
their  title  extends  to  the  center  of  the  street.  If  it  does,  then,  ooncededly, 
they  are  in  a  position  to  maintain  this  action;  otherwise,  not.  State streetis 
laid  out  and  constructed  upon  lands  formerly  occupied  by  the  Chemung 
canal.  These  lands  were  owned  in  fee-simple  by  the  state  of  New  York. 
The  plaintiffs  purchased  their  lots  in  1864  and  1865,  the  canal  being  then  in 
operation.  Whatever  title  the  plaintiffs  have  to  the  street  is  obtained  under 
the  provisions  of  chapter  482  of  the  Laws  of  1881.  By  section  2  of  that  act  it 
is  provided  that  "all  the  estate,  right,  title,  interest,  and  property  which  the 
people  of  this  state  have  heretofore  acquired,  and  now  have,  in  and  to  all  the 
lands  and  water  privileges  tai<en  and  appropriated  for  the  purpose  of  con- 
structing and  operating  the  Chemung  canal  and  Chemung  canal  feeder,  ex- 
cepting that  portion  extending  from  the  city  of  Elmira  to  the  intersection  of 
the  Utica,  Ithaca  &  Elmira  Railroad  at  Horseheads,  shall  revert  to,  and  is 
hereby  granted,  released  to,  and  vested  in,  the  person  or  persons  owning  the 
lands  adjoining,  to  the  center  of  the  prism  of  said  canal,  in  consideration  of, 
and  upon  condition  precedent,  that  sucli  owners  shall  file  with  the  superin- 
tendent of  public  works  an  instrument  in  writing,  under  their  hands  and 
seals,  and  duly  acknowledged, releasing  and  discharging  the  state  from  all  ob- 
ligation to  maintain  the  bridges  and  other  structures  connected  with  such 
portions  of  said  canal  and  feeder,  and  from  all  liability  for  damages  arising 
from  the  abandonment  thereof;  whereupon  they,  and  each  of  them,  are  hereby 
authorized  and  empowered  to  hold,  grant,  devise,  and  convey  the  same." 
The  plaintiffs  complied  with  the  conditions  referred  to,  and  if  the  state  then 
owned  the  fee  of  the  street  it  passed  to  the  plaintiffs.  It  is,  however,  claimed 
by  the  defendant  that  the  state  had  previously,  by  chapter  171  of  the  Laws  of 
1878,  conveyed  all  its  interest  to  the  city  of  Elmira.  That  act  is  set  out  in 
the  complaint.  It  is  entitled  "An  act  transferring  a  portion  of  the  Chemung 
canal  to  the  city  of  Elmira  for  street  purposes. "  Sections  1  and  2  are  as  fol- 
lows: "Section  1.  All  that  portion  of  the  Chemung  canal  lying  south  of  the 
junction  of  said  Chemung  canal  with  the  Junction  canal,  and  north  of  the 
north  boundary  of  Water  street,  in  the  city  of  Elmira,  is  -hereby  released  and 
transferred  to  the  city  of  Elmira  for  the  uses  and  purposes  of  a  street,  upon 
condition  that  said '  city  of  Elmira  pay  to  Lucius  A.  Humphrey  and  Joseph 
S.  Humphrey,  jointly,  the  sum  of  five  thousand  dollars,  and  to  Samuel  Hut>- 
bell  the  sum  of  three  thousand  dollars,  for  the  title  and  Interest  of  the  state, 
and  of  the  said  persons  therein,  respectively,  and  also  pay  the  sum  of  twelve 
hundred  dollars,  the  costs,  charges,  and  expenses  of  the  state,  incurred  in  a  suit 
heretofore  brought  by  the  state,  to  vacate  certain  letters  patent  issued  to 
Daniel  Stephens,  Frederick  C.  Steele,  and  Elijah  P.  Brooks,  bearing  date  Aa- 
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gust  seventeenth,  eighteen  hundred  and  sixty-six,  covering  lands  heretofore 
naed  for  the  purposes  of  the  Chemung  canal,  lying  immediately  north  of  the 
north  boundary  of  Water  street.  In  said  city;  and  upon  a  further  condition 
that  said  sums  of  money  shall  be  raised  by  the  city  of  Elmlra,  or  reimbursed 
to  the  city  of  Elmira.  by  the  amount  thereof  being  assessed  upon  the  lands  to 
be  benefited  by  the  change  of  said  canal  into  a  publio  street,  and  each  parcel  of 
land  80  to  be  benefited  to  be  assessed  pro  rata,  according  to  the  benellts  to  be 
derived  from  such  change;  and  the  common  council  of  the  city  of  Elmira  is 
hereby  authorized  to  take  proceedings  to  open  said  part  of  the  Chemung  canal 
above  described  as  a  public  street,  under  and  according  to  the  provisions  of 
the  charter  of  said  city  in  the  matter  of  street  openings.  Sec.  2.  The  state 
hereby  reserves  the  right  at  any  time  to  connect  the  sewer  running  from  the 
state  reformatory,  located  in  the  vicinity  of  Elmira,  with  the  sewer  now  laid 
in  said  portion  of  the  Chemung  canal,  and  to  maintain  tlie  same. "  No  claim 
is  made  but  that  the  city  of  Elmira  performed  all  the  conditions  required  by 
this  act  to  be  performed  by  it.  The  claim  of  the  plaintiffs  is  that  the  use  in 
section  1  of  the  expression,  "for  the  uses  and  purposes  of  a  street,"  and  of 
the  expression  in  the  title,  "for  street  purposes,"  operates  to  limit  the  estate 
conveyed  to  an  easement  simply,  and  that,  therefore,  the  fee  remained  to  pass 
by  the  act  of  1881. 

There  were  some  prior  transactions  leading  up  to  the  passage  of  the  act  of 
1878,  and  which  may  furnish  aid  in  its  construction.  On  July  17,  1866,  the 
canal  board  of  the  state  declared  abandoned  by  the  state  for  canal  purposes 
certain  of  the  lands  of  the  Chemung  canal,  in  the  city  of  Elmira,  including, 
among  others,  so  much  of  said  lands  as  extended  northerly  from  the  north 
line  of  Water  street,  a  distance  of  150  feet.  This,  on  the  same  day,  was  granted 
by  the  state  by  letters  patent  to  Daniel  Stephens,  Frederick  C.  Steele,  and 
Elijah  P.  Brooks.  The  interest  of  tliese  grantees  was,  on  or  before  April  2, 
1871,  acquired  by  Lucius  A.  Humphrey,  Joseph  S.  Humphrey,  and  Samuel 
Hubbell,  named  in  the  act  of  1878.  On  the  2Qth  May,  1872,  an  act  was  passed 
by  the  legislature  entitled  "An  act  authorizing  the  city  of  Elmira  to  use  a 
portion  of  the  Chemung  canal  for  a  public  street,  and  for  other  purposes. " 
fi;  section  1  of  this  act  it  was  provided  that  "from  and  after  the  passage  of 
tbis  act  the  city  of  Elmira  is  authorized  to  use  that  portion  of  the  Chemung 
canal  situate  south  of  its  junction  with  the  Junction  canal,  at  Elmira,  to  the 
loothem  terminus  of  the  said  Chemung  canal,  or  so  much  of  said  portion  as 
may  be  determined  by  the  common  council  of  said  city,  for  a  public  street, 
and  to  fill  in,  sewer,  improve,  and  otherwise  adopt  the  same  for  a  public 
strM-t;  but  nothing  in  this  act  contained  shall  be  construed  as  conveying 
fruin  the  state,  or  otherwise  disposing  of,  the  fee  in  the  lands  occupied  by 
said  portion  of  the  said  Chemung  canal."  By  section  S  of  this  act  it  was 
pruvided  that  "the  common  council  of  the  said  city  of  Elmira  may  declare 
said  portion  of  said  canal  a  public  street,  and.  except  as  against  tbe  state,  the 
ianie  shall  be  deemed  a  public  highway  for  all  purposes;  and  the  same  may 
be  lilled  up,  graded,  or  otherwise  improved,  at  the  expense  of  the  said  city. 
In  such  manner  as  may  be  determined  by  the  said  common  council,  or  in  ac- 
cordance with  tbe  provisions  of  the  charter  of  the  said  city."  On  the  24th 
July,  1873,  the  common  council  of  the  city  of  Elmira,  by  ordinance,  accepted 
the  conditions  and  privileges  of  the  act  of  1872,  and  declared  to  be  a  public 
street  that  portion  of  the  Chemung  canal  described  in  the  act.  That  included 
tbe  locality  here  in  controversy.  Thereafter,  proceedings  were  taken  by  the 
common  council  to  open  the  street  across  the  lands  conveyed  to  Stephens  and 
others  in  1866.  Commissioners  to  appraise  damages  were  appointed,  and 
tbey  were  proceeding  to  appraise  the  lands  to  be  taken  at  the  sum  of  $24,000, 
and  to  assiesa  tbe  same  on  the  land  bounding  upon  or  near  tbe  street  deemed 
by  them  to  be  benefited.  The  owners  of  such  lands,  feeling  aggrieved,  ap- 
plied to  the  attorney  general  of  tbe  state  to  bring  an  action  to  set  aside  the 
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patent  to  Stephens  and  others.  Such  action  was  brought  in  Februarj,  1876, 
and  was  tried  at  special  term  in  April,  1876,  and  judgment  rendered  in  favor 
of  the  plaintiff  therein,  vacating  tiie  letters  patent.  An  appeal  was  taken  to 
the  general  term,  wherein,  January,  1878,  the  judgment  was  reversed.  Peo- 
ple T.  Stephens,  13  Hun,  17.  Ko  judgment  was  entered  on  this  decision. 
In  the  mean  time,  the  proceedings  of  the  common  council  had  been  suspended. 
Then  came  the  passage  of  the  act  of  1878.  After  this  the  city  proceeded  to 
lay  out  State  street,  its  width  being  60  feet,  while  the  width  of  the  canal  lands 
varied  from  86  to  101  feet.  The  city  has  never  asserted  title  to  or  taken  pos- 
session of  the  canal  lands  between  Water  street  and  Fifth  street,  not  included 
in  State  street,  as  so  laid  out.  By  the  act  of  1872  the  city  of  Elmira  was  au- 
thorized to  use  that  portion  of  Chemung  canal  in  question  for  a  public  street. 
It  could  declare  it  a  public  street,  and  then,  except  as  against  the  state,  the 
same  should  be  deemed  a  public  highway  for  all  purposes.  The  law  of  1878, 
instead  of  removing  simply  this  exception,  went  further.  It  assumed  to  make 
an  actual  transfer  of  the  Lands,  but  for  certain  purposes.  In  the  act  of  1872 
there  is  an  express  provision  against  construing  the  act  as  conveying  or  dis- 
posing of  the  fee,  thus  showing  then  the  existence  of  a  detinite  inteution  on 
that  subject.  There  is  no  such  provision  in  the  act  of  1878,  although  certainly 
there  was  a  greater  interest  conveyed,  and  more  reason  for  such  a  provision, 
unless  the  intention  was  to  pass  a  fee.  It  reserved  certain  rights  as  to  a 
sewer,  but  made  no  other  reservation.  The  city  was  required  to  pay  certain 
sums  "for  the  title  and  interest  of  the  state  and  of  the  said  persons  therein, 
respectively,  and  also  to  pay  the  sum  of  twelve  hundred  dollars,  the  coats, 
charges,  and  expenses  of  the  state, "  in  the  suit  to  set  aside  the  patent.  This 
would  seem  to  indicate  that  the  title  of  the  state  was  being  transferred.  The 
state  in  its  patent  to  Stephens  had  assumed  to  conveythe  title.  This  did  not 
cover  the  premises  adjacent  to  plaintiffs'  lots,  but  it  was  on  the  line  of  the  new 
street.  The  state  had  there  no  other  lands,  and  there  was  no  reason  apparent 
for  the  state  to  retain  the  fee.  The  plaititifCs  had,  then,  no  interest  in  the 
canal  lands  as  abutting  owners  or  otherwise;  so  that,  if  the  act  of  1878  con- 
veyed a  fee,  no  rights  of  plaintiffs  were  infringed  upon.  The  subsequent  act 
of  1881  could  not  take  away  what  the  act  of  1878  conferred.  Nor  does  it  as- 
sume to  do  it.  It  only  assumes  to  convey  what  the  state  then  had,  and  makes 
no  reference  to  the  property  in  question.  The  act  of  1878  was,  in  substance, 
a  grant.  The  words  used,  "hereby  released  and  transferred,"  were  adequate 
to  carry  the  title  of  the  state.  In  the  Revised  Statutes  (part  2,  c  1,  tit.  5, 
§  1,  4  Rev.  St.,  8th  Ed.,  2461)  it  is  provided  that  every  grant  of  real  estate, 
or  any  interest  therein,  shall  pass  all  the  estate  or  Interest  of  the  grantor,  un- 
less the  intent  to  pass  a  less  estate  or  interest  shall  appear  by  express  terms, 
or  be  necessarily  implied  in  the  terms  of  such  grant.  The  Intent  of  the  par- 
ties is  to  be  carried  into  effect,  so  far  as  such  intent  can  be  collected  from 
the  whole  instrument,  and  is  consistent  with  the  rules  of  law.  Id.  §  2.  There 
is  no  doubt  about  the  power  of  the  city  to  take  a  fee,  or  to  hold  it  in  trust  for 
street  purposes.  In  the  act  in  question  there  are  no  words  limiting  the  es- 
tate conveyed.  The  restriction  is  upon  the  use.  The  transfer  from  the  state 
was  not  entirely  voluntary.  Certain  duties  were  imposed  upon  the  city  that 
furnished  upon  its  part  a  consideration. 

Having  in  view  the  act  of  1872,  and  the  situation  of  the  parties  at  the  time 
of  the  act  of  1878,  and  the  fact  that  then  the  state  had  no  further  interest  to 
protect,  and  no  apparent  reason  for  retaining  the  fee,  we  are  of  the  opinioa 
that  the  act  of  1878  operated  to  convey  the  fee,  and  that  the  clause  restricting 
the  use  operated,  at  most,  as  a  condition  subsequent.  Vail  v.  Sailroad  Co., 
106  N.  Y.  287, 12  N.  E.  Rep.  607;  Pipe  Line  Co.  v.  Railroad  Co.,  10  Abb. 
3f .  C.  107.  Under  such  a  title,  the  city  bad  a  right  to  authorize  the  defend- 
ant to  construct  its  road.  Mahadyy.  Railroad  Co.,  91  N.  Y.  148, 153.  The 
failure  of  the  city  to  take  the  whole  for  its  street  only  affects  tlie  part  not 
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taken.  The  legal  sitnation  of  the  part  not  taken  is  not  before  as,  as  the  de- 
fendant is  only  charged  with  seeking  to  construct  its  road  along  the  center  of 
thestrert. 

It  follows  that  the  plaintiffs  are  not  in  a  position  to  maintain  the  action, 
and  that  the  demurrer  should  have  been  sustained.  Interlocutory  judgment 
reversed,  with  costs,  and  judgment  ordered  for  the  defendant  upon  the  de- 
murrer, with  coats,  with  leave  to  the  plaintiffs  to  amend  their  complaint  upon 
payment  of  the  costs  of  the  demurrer  and  of  this  appeal.    All  concur. 


ITabt  v.  New  Tork,  0.  &  W.  Rt.  Co. 
{Supreme  Court,  General  Term,  Fourth  Department.    Febniaiy  11, 18S0.) 

1.  NsoueEXCS — Wild  EKOim — ^Pboxi»uti  Causb. 

Tbe  R.  Railroad  Company  having  the  right  to  run  its  trains  over  defendant's  track 
between  O.  and  F.,  subject  to  the  rales  of  defendant,  sent  out  a  special  train,  which 
was  held  at  F.  for  orders.  An  order  was  sent  by  defendant  to  run  the  special  train 
to  O.,  bat  no  notice  of  such  order  was  sent  to  the  manager  of  tbe  shifting  engine  in 
defendant's  yard  at  O. ;  the  engineer  of  which,  on  seeing  the  train  approaching, 
abandoned  his  engine.  A  collision  occurred,  and  the  shifting  engine  went  forward 
with  increased  speed,  and  into  an  engine  of  the  R.  Company  on  which  plaintiff's  in- 
testate was  fireman.  Held,  that  a  finding  that  the  uncontrolled  condition  of  the 
shifting  engine  was  the  result  of  defendant's  negligence  was  warranted. 
1  Sams— Pbotiscb  or  Jubt. 

The  engineer  of  the  special  train  testified  that  he  was  running  six  to  nine  mtles 
an  hour,  and  was  giving  divers  signals  of  its  approach.    Held,  that  whether  the 
engineer  of  the  shifting  engine  shonid  have  heara  these  signals,  or  was  too  hasty 
in  abandoning  hla  engine,  were  qnestions  for  the  jury. 
1  Sijn— Fkixow-Sxbvakts. 

The  fact  that  deceased  and  the  engineer  of  the  special  train  were  fellow-servants 
did  not  affect  the  question  of  defendant's  liability;  the  rale  of  non-liability  for  tbe 
negligenoe  of  a  feUow-servant  applying  only  when  the  aotion  is  brought  against  the 
common  master. 
1  Baxs — IinnnKm  Okdxbs. 

It  was  proper  to  charge  that  "if  the  order  was  not  sufficiently  definite,  taken  in 
connection  with  the  rales  which  were  in  existence,  then  it  was  negligence  on  the 
part  of  the  defendant " 
i.  BaHX— SXPBBT  TssTmoNT. 

Defendant  called  as  a  witness  an  assistant  superintendent  of  another  railroad  com- 
pany, for  the  purpose  of  showing  that  his  company  had  a  similar  rule  to  defendant's, 
and  that  that  rale  was  "a  safe,  proper,  and  sufficient  rule  to  work  upon. "  Held, 
that  it  was  properly  excluded,  the  case  not  being  one  for  expert  evidence. 

Appeal  from  circuit  court.  Oswego  county. 

Action  by  Elizabeth  Nary,  as  administratrix  of  John  Nary,  against  the  New 
Tork,  Ontario  &  Western  Railway  Company,  for  negligence  in  causing  the 
death  of  plaintiff's  intestate,  John  Nary,  at  Oswego,  on  theSd  October,  1887. 
At  and  prior  to  that  date  the  Rome,  Watertown  &  Ogdensburg  Railroad  Com- 
pany was  operating  a  branch  line  from  Oswego  to  Syracuse,  called  the  "Phoenix 
Branch."  This  ran  from  the  depot  of  the  Rome,  Watertown  &  Ogdensburg 
Bailroad  Company  in  West  Oswego  to  the  depot  of  the  defendant  in  East  Os- 
wego; thence  on  the  track  of  the  defendant  to  Broadway  station,  in  the  village 
of  Falton ;  thence  on  the  track  of  the  Rome,  Watertown  &  Ogdensburg  Railroad 
Coinpany  to  Syracusa  The  latter  company  had  an  agreement  with  the  defend- 
ant by  which  it  acquired  the  right  to  run  its  trains  over  the  track  of  the  defend- 
ant  between  Oswego  and  Fulton,  subject,  however,  to  the  rules  and  regula- 
tions of  tbedefendant.  On  the  morning  of  October  3, 1887.  the  Rome,  Water- 
town  &  Ogdensburg  Railroad  Company  sent  out  from  Syracuse,  for  Oswego,  a 
•pedal  train.  This  left  Syracuse  at  9 :4U.  and  came  to  Broadway,  Fulton,  where 
it  stopped  to  get  orders  from  defendant  to  come  to  Oswego.  It  then  received 
from  tbe  da(endant  the  following  order:  "To  the  Conductor  and  Enginemen 
of  Extra  Engine  20,  Fulton,  Broadway:  Run  extra  from  Fulton,  Broadway, 
to  Oswego."   It  then  left  Fulton  for  Oswego,  and  arrived  in  the  yard  of  the 
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defendant  in  East  Oswego  about  10: 45  or  10: 50,  and  came  into  oollision  witb 
the  shifting  engine  of  defendant,  that  was  backing  towards  the  coming  train. 
The  engineer  of  the  shifting  engine,  when  he  saw  the  train  approaching,  re- 
versed his  engine,  and  gave  it  steam,  and  jnmped  off,  as  did  also  the  Sreman. 
As  a  resuit  of  that  collision,  the  shifting  engine  went  forward  with  increas- 
ing speed.  The  engineer  or  fireman  could  not  overtake  it,  and  it  passed  otk 
through  the  jard  of  defendant,  by  the  station,  and  on  the  track  of  the  Rome, 
Watertown  &  Ogdensburg  Railroad  Co.,  across  the  river,  and  past  the  station 
of  the  latter  company  to  near  West  Third  street,  where  it  collided  with  a  shift- 
ing engine  of  the  Rome,  Watertown  &  Ogdensburg  Railroad  Company  upon 
which  Nary  was  fireman.  In  this  collision,  Nary  received  injuries  from  whicb 
he  died.  It  is  claimed  on  the  part  of  the  plaintiff  that  the  defendant  was  neg- 
ligent in  sending  this  extra  train  from  Fulton  without  notifying  the  shifting 
engine  at  the  Oswego  yard  of  its  coming,  and  in  the  management  of  the  shift- 
ing engine  prior  to  and  immediately  after  the  collision.  Judgment  was  en- 
tered on  a  verdict  for  plaintiff  for  $3,000,  and  defendant  appeals. 

Argued  before  Hardin,  P.  J.,  and  Martin  and  Merwin,  JJ. 

P.  W.  Cullinan,  for  appellant.    E.  B.  Potodl,  for  respondent. 

Mebwin,  J.  The  direct  cause  of  the  injury  in  question  was  the  engine  ot 
the  defendant,  set  in  forward  motion  by  its  employes,  with  the  steam  on,  and 
then  abandoned.  Whether,  under  the  circumstances,  the  employes  of  the  de- 
fendant were  negligent  in  so  abandoning  the  engine,  and  whether  the  defend- 
ant, in  failing  to  give  notice  to  the  managers  of  the  shifting  engine  of  the  ap- 
proach of  the  special  train,  failed  to  exercise  reasonable  care,  and  by  such  fail- 
ure contributed  to  the  result,  were  questions  litigated  at  the  trial,  and  apon 
which  evidence  was  given  on  both  sides.  The  verdict  of  the  jury,  finding,  in 
effect,  that  the  uncontrolled  condition  of  the  engine  was  the  result  of  the  neg^ 
ligence  of  defendant,  is  warranted  by  evidence.  The  defendant  had  a  rule, 
called  "No.  9,"  as  follows:  "Oswego  yard  extends  from  thedepotsonth  to  the 
first  overbridge.  All  trains  will  run  slowly  and  carefully,  and  engineers  will 
have  their  trains  under  control  within  the  yard  limits.  Switching  engines 
will  be  permitted  to  work  within  these  limits  without  signals,  except  within 
ten  minutes  of  the  time  of  scheduled  trains."  Another  rule,  No.  143,  was  as 
follows:  "A  special  order  will  be  given,  in  the  same  words,  to  all  persons  or 
trains  that  are  to  act  upon  it,  or  are  directly  affected  by  it,  so  that  each  shall 
have  a  duplicate  of  what  is  given  to  the  others. "  When  the  defendant  issued 
the  order  for  the  special  or  extra  train  to  run  from  Fulton  to  Oswego,  it  gave 
no  notice  to  the  manager  of  the  shifting  engine.  The  defendant  is  presamed 
to  have  known  that,  in  the  absence  of  notice,  the  shifting  engine  might,  un- 
der rule  9,  be  moving  without  signals  upon  the  track  that  the  extra  was  com- 
ing on,  as  it  was  not  within  10  minutes  of  any  scheduled  train.  Whether  the 
defendant  sufficiently  provided  for  this  contingency,  in  view  of  the  peculiar 
situation  of  its  yard,  was  a  question  of  fact,  for  the  jury. 

Upon  the  approach  of  the  extra  into  the  yard,  the  shifting  engine  was  mov- 
ing slowly  backward  towards  the  approaching  train.  Upon  its  being  discov- 
ered, the  engineer  of  the  shifting  engine  reversed  the  movement,  gave  the  en- 
gine steam,  and  abandoned  it.  The  engineer  of  the  extra  testified  that  he  was 
then  running  six  to  nine  miles  an  hour,  and  had  given  divers  signals  of  his 
approach.  Whether  the  engineer  of  the  shifting  engine  should  have  heard 
these  signals,  or  was  too  hasty  in  abandoning  his  engine,  and  leaving  it  under 
steam,  without  control,  were  questions  for  the  jury. 

It  is,  however,  claimed  by  defendant  that  it  was  incumbent  on  the  plaintiff 
to  show  that  the  engineer  of  the  extra  train  was  not  negligent,  and  that  for 
failure  to  show  this  there  should  have  been  a  nonsuit.  This  does  not  follow. 
Assume  that  the  engineer  of  the  extra  was  negligent,  and  that  such  negli- 
gence contributed  to  the  result.    That  does  not  relieve  the  defendant  from 
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the  effect  of  its  negligence.  Kain  y.  Smith,  80  N.  Y.  458.  Nor  is  tlie  ques- 
tion affected  by  the  fact  ttiat  the  engineer  of  the  extra  and  the  deceased  were 
both  in  the  employ  of  the  same  company.  The  rule  of  non-liability  for  the 
Diligence  of  a  fellow-servant  applies  only  when  the  action  is  brought  for  an 
injury  to  a  servant  against  the  principal  by  whom  such  servant  was  himself 
employed.    Smith  v.  RailToad  Co.,  19  N.  Y.  132. 

It  is  further  claimed  on  the  part  of  the  defendant  that  the  negligence  charged 
against  it  was  not  the  proximate  cause  of  the  injury.    This  point  was  not 
specincally  taken  at  the  trial,  {O'Neill  t.  Railroad  Co.,  115  N.  Y.  584;)i  but  it 
may,  perhaps,  be  considered  under  the  general  grounds,  taken  on  the  motion 
for  nonsuit,  that  there  was  no  negligence  on  the  part  of  the  defendant,  and  that 
facts  sufficient  were  not  shown  to  constitute  a  cause  of  action.  The  case  of  Ryan 
T.  Railroad  Co.,  85  N.  Y.  210,  is  claimed  to  be  in  point  as  sustaining  defend- 
ant's proposition.    There  the  railroad  company,  by  the  defective  condition  or 
D^g«Dt  nse  of  its  engine,  set  fire  to  a  quantity  of  wood  in  one  of  its  sheds. 
The  Dre  eonsnmed  the  wood-ehed,  and  spread  to,  and  consumed  the  house  of, 
the  plaintiff,  situated  about  130  feet  from  the  shed.    It  was  held  that  the 
plaintiff  could  not  recover,  as  the  damages  were  too  remote.    The  authority 
of  this  case  has  been  considerably  shaken  by  subeequent  cases.     Webb  v.  Kail- 
road  Co.,  49 N.  Y.  420;  Pollett  v.  Long,  56 N.  Y.  200.    It  is,  however,  hardly 
applicable  to  this  case;  for  here  the  injury  was  directly  caused  by  the  instru- 
ment itself,  which  was  set  in  motion  by  the  negligent  act,  as  it  is  claimed,  of 
the  d<>fendant.    The  case  of  Lovoery  v.  Railway  Co.,  99  N.  Y.  158,  1  K.  E. 
Bep.  608,  is  more  analogous  to  the  present.    There  a  horse  attached  to  a  wagon 
vas  frightened  by  the  falling  of  coaia  from  defendant's  engine,  and  ran  away. 
The  driver,  in  trying  to  control  him,  attempted  to  drive  him  against  the  curb- 
stone to  arrest  his  progress.    The  wagon  passed  over  the  curb-stone,  threw 
the  driver  out,  and  the  plaintiff,  who  was  on  the  sidewalk,  was  run  over  and 
injured.    It  was  held  that  the  negligent  act  of  the  defendant  was  the  proxi- 
mate cause  of  the  injury,  and  that  the  injury  was  a  natural  and  probable  con- 
sequence of  defendant's  negligence.    It  was  said  that  "the  company  would 
dearly  be  liable  for  any  direct  injury  arising  from  the  falling  of  the  burning 
coals  upon  the  horse  if  it  had  been  left  to  pursue  its  own  course,  uncontrolled 
by  the  driver;  and  there  would  seem  to  be  no  reason  why  it  would  not  be 
equally  liable  when  the  driver  seeks  to  control  the  horse,  and  exercises  llis  best 
judgment  in  endeavoring  to  prevent  injury."    In  the  present  case,  if  the  de- 
fendant is  responsible  for  the  starting  of  the  engine  uncontrolled,  a  collision 
and  consequent  injury  would  be  the  natural  and  probable  result.    As  was 
•aid  in  the  Lotoery  Case:  "There  was  no  such  intervening  human  agency  as 
would  authorize  the  conclusion  that  it  was  the  cause  of  the  accident,  and  there- 
fore it  cannot  be  said  that  the  damages  were  too  remote." 

It  is  further  claimed  that  the  court  erred  in  charging  that  "the  jury  must 
take  into  account  the  rules  as  they  have  been  read  to  them  on  this  question, 
as  to  whether  or  not,  for  the  proper  safety  of  the  passengers  by  this  train, — 
the  persons  on  this  train, — .something  more  was  necessary;  that  is,  notice  of 
anything  else  required  to  the  managers  of  switch-engines  in  Oswego;"  also, 
'that  if  that  order  [to  run  extra  from  Fulton]  was  not  sufficiently  definite, 
taken  in  connection  with  the  rules  which  were  in  existence,  then  it  was  neg- 
ligence on  the  part  of  the  defendant."  The  first  clause  quoted  was  not  ex- 
e^)ted  to,  the  latter  was.  It  is  claimed  that  the  charge  was  erroneous  within 
the  principle  of  those  cases  that  hold  it  to  be  improper  to  leaye  it  to  a  jury  to 
ny  whether  due  care  required  the  presence  of  a  flagman  at  a  crossing.  Weber 
T.  RaUroad  Co.,  68  N.  Y.  451;  MoGrath  v.  Railroad  Co.,  63  N.  Y.  528; 
Uoughkirk  v.  President,  92  N.  Y.  219.  The  present  case  is  essentially  dif- 
ferent from  those  cases,  and  is  quite  similar  to  the  case  of  S/teeAan  v.  Rail- 
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rocKl  Co.,  91  N.  Y.  332.  In  that  case  there  was  a  collision  between  an  Irreg- 
ular  or  "wildcat"  ti-ain,  No.  337,  and  a  regular  train, No.  50.  An  order  was 
sent  to337  to  "wildcat  to  Cayuga  regardless  of  Ko.  50."  Ko  coram unication 
was  sent  to  the  conductor  or  engineer  of  SO,  but  word  was  sent  to  the  operator 
at  Cayuga  to  hold  No.  50  for  orders.  The  operator  said  to  the  conductor  of 
60:  "Hold  50  for  61."  No.  61  was  a  train  coining  in  ahead  of  887;  and.  upon 
the  arrival  of  61, 50  started  out,  and  collided  with  337.  The  court  submitted 
to  the  jury  the  question  whether  "  the  defendant  had  omitted  the  doing  of  any- 
thing which  it  ought  reasonably  to  have  done  to  prevent  the  casualty."  It 
was  held  no  error;  that,  h|iving  ordered  837  to  travel  on  the  time  of  50,  de- 
fendant was  bound  to  exercise  every  reasonable  precaution  that  the  latter 
should  not  leave  Cayuga  before  the  arrival  of  the  former;  and  that  its  failure 
to  communicate  direct  with  the  conductor  and  engineer  of  50  presented  a  ques- 
tion for  the  jury.  The  Sheehan  Case  was  followed  in  Dana  v.  Railroad  Co., 
92  N.  Y.  639,  and  in  Sutherland  v.  RaUroad  Co.,  46  Hun,  372.  Within  the 
principle  of  these  cases,  the  exception  to  the  charge  was  not  well  taken. 

The  defendant  called  as  a  witness  the  assistant  superintendent  of  the  Utlca 
Division  of  the  Delaware,  Lackawanna  &  Western  Railroad  Company,  with  a 
view  of  having  him  describe  the  situation  of  the  Utica  yard  of  that  conapany, 
and  showing  that  it  had  a  rule  similar  to  No.  9,  and  that  it  operated  well,  and 
that  that  rule  was  "a  safe,  proper,  and  suflBcient  rule  to  work  upon."  This 
evidence  was  objected  to  by  the  plaintifF,  and  excluded,  and  defendant  ex- 
cepted. In  this  there  was  no  error.  It  was  not  a  case  for  expert  evidence  on 
that  subject.  The  cases  cited  by  the  defendant  do  not  reach  this  case  as  pre- 
sented at  the  trial. 

There  are  in  the  case  some  other  exceptions  to  rulings  on  evidence,  but  no 
point  seems  to  be  made  about  them.  No  error  is  disclosed.  No  question  is 
made  about  contributory  negligence.  Judgment  and  order  affirmed,  with  costs. 

All  concur. 


Gibbons  e.  Van  Axsttne. 
(Supreme  Co%iirt,  Oeneral  Term,  Third  Department,    February  24, 1890.) 

1.  AKIMAI.S — SHESF-KlLLIHa  DOOS— RiOHT  TO  ElLL. 

Though  one  may  ho  lustiiled  in  killing  another's  dog,  he  has  no  right  to  go  on 
the  owner's  premises  for  that  purpose. 

8.  Same— Evidence. 

In  an  action  for  the  wrongful  kiUing  of  a  dog,  evldenee  that,  nearly  a  week  prior 
to  the  killing,  defendant's  sheep  had  been  worried  by  dogs,  is  inadnussible,  in  the 
absence  of  any  showing  that  plaintiff's  dog  had  anything  to  do  with  tbat  occasion. 

8.  Justices  of  the  Pe^ob — Pbooeddbe— Scmmonino  Jubt. 

It  is  improper  for  the  justice  to  instruct  the  constable  that  the  parties  to  an 
action  were  farmers,  and  wanted  a  farmer's  jury,  and  that  he  was  not  to  summon 
jurors  from  the  viUt^ge;  but,  in  the  absence  of  anything  to  the  contrary,  it  will  be 
assumed  that  the  constable  did  bis  duty,  and  summoned  a  jury  without  referenoe 
to  any  particular  class  of  men. 

4.  Same— Iktbubion  into  Jdrt-Room. 

The  presence  of  the  justice  In  the  jury-room,  while  the  jury  were  dellijerating, 
without  consent  of  the  parties,  is  reversible  error. 

Appeal  from  county  court. 

Action  by  John  Gibbons  against  Edward  P.  Van  Alstyne.  A  verdict  and 
Judgment  rendered  in  favor  of  defendant  in  the  justice's  court  was  reversed 
by  the  county  court,and  defendant  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Fish,  JJ. 

JohnCadman,  tor  appellant.    B.  R.  Harder,  for  respondent. 

Fish,  J.  The  plaintiff  in  the  justice's  court  complained  that  on  or  about 
the  11th  of  November,  1888,  the  defendant  wrongfully  entered,  the  premises 
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of  plaintiff,  and  then  and  there  wrongfully  shot  and  killed  plaintiff's  dog,  to 
his  damage  of  $50,  and  demanded  judgment  accoidingly.  The  evidence  was 
clear  and  undisputed  that  defendant  did,  early  in  the  morning  of  Kovember 
nth,  come  upon  plaintiff's  premises  with  a  shotgun,  with  hostile  intention 
and  purpose,  and  there  shot  and  killed  the  plnintiS's  dog.  It  was  a  clear  case 
of  trespass  upon  plaintiff's  land,  for  which  defendant  was  liable.  Even  if 
the  killing  of  the  dog  might  of  itself  have  been  justiflable,  defendant  clearly 
bad  no  right  to  come  upon  plaintiff's  premises  for  tliat  purpose,  and  to  com- 
mit the  act.  Whether  or  not,  under  the  circumstances,  the  defendant  might 
bare  been  justified  in  killing  the  dog,  if  be  had  done  so  without  committing 
trespass,  is  not  necessary  to  be  decided.  The  verdict  and  judgment  of  the 
JDStice's  court,  therefore,  in  favor  of  defendant,  was  unwarranted;  and  upon 
this  ground  alone  the  judgment  was  properly  reversed  by  the  county  court. 

Pint.  There  is  no  pretense  that  the  animal,  at  the  time  of  the  shooting,  was 
chasing  or  worrying  sheep.  The  testimony  offered  by  plaintiff  was  very  strong 
to  the  effect  tliat  the  dog  was  at  home,  on  plaintiff's  premises,  continually,  from 
the  time  he  was  let  out  in  the  morning  until  he  was  so  killed.  But,  suppose 
the  defendant's  version  of  the  facts  is  true:  that  the  dog  had  gone  down  to  his 
premises,  and  stood  outside  of  gate  of  defendant,  about  50  or  60  feet  away 
from  the  sheep,  barking  at  them;  that,  upon  seeing  defendant,  it  immediately 
left,  and  went  home,  without  offering  any  further  annoyance  to  the  sheep. 
That  circumstance  did  not  justify  the  defendant  in  going  to  and  upon  the  prem- 
ises of  plaintiff  to  execute  judgment  upon  the  animal.  If  the  dog  bad  no  val- 
ue, it  was,  nevertheless,  a  trespass  upon  the  land  of  plaintiff,  for  which  he 
was  entitled  to  a  verdict  against  defendant. 

Second.  On  the  trial,  against  the  objection  of  plaintiff,  defendant  was 
allowed  to  show  that  on  the  night  of  the  5th  of  November,  nearly  a  week  pri- 
or to  the  killing  of  plaintiff's  dog,  defendant's  sheep  had  been  worried,  and 
some  of  them  killed,  by  dogs.  There  was  no  attempt  to  show  that  plain- 
tiff's dog  had  anything  to  do  with  that  occasion,  and  it  could  not  furnish  a 
justification  to  defendant's  hostile  entry  on  plaintiff's  premises  on  the  lltb  of 
}{ovember.  Such  evidence  was  well  calculated  to  create  prejudice  in  the 
minds  of  the  jury  unfavorable  to  plaintiff,  and  to  work  sympathy  for  defend- 
ant. Plaintiff's  motion  to  strike  it  out  was  denied  by  the  justice's  court.  The 
admission  of  this  evidence  was  also  an  error  for  which  the  judgment  of  the 
jostice's  court  ought  to  have  been  reversed. 

Third.  It  appears,  by  aflSdavits  read  in  the  county  court  on  the  argument 
of  the  appeal,  which  affidavits  are  not  controverted,  that,  when  the  justice  of 
tlie  peace  delivered  the  venire  to  the  constable  to  summon  a  jury,  he  (the  jus- 
tiee)  told  the  constable  that  the  parties  were  both  farmers,  and  wanted  a  farm- 
er's jury,  and,  in  substance,  instructed  the  constable  not  to  summon  any  ju- 
rors from  the  village;  also,  that  after  the  case  had  been  submitted  to  tlie  jury, 
and  while  they  were  out,  deliberating,  and  before  agreeing  upon  a  verdict,  the 
JQstice,  without  consent  of  either  party,  went  into  the  jury-room,  and  stayed 
there  about  five  minutes;  that  the  door  leading  into  the  jury-room  was,  at 
least  part  of  the  time,  open,  and  divers  persons  standing  near  the  open  door 
of  the  jury-room. 

It  does  not  appear  that  the  direction  by  the  justice  to  the  constable  influ- 
enced the  action  of  the  constable  in  selecting  the  jury.  It  was  an  improper 
thing  for  the  justice  to  do.  The  constable  should  have  been  left  entirely  free 
and  independent  to  summon  an  impartial  jury,  without  reference  to  any  par- 
ticular class  of  men.  It  certainly  has  the  appearance  of  the  justice  having 
some  object  favorable  to  one  party  or  the  other.  However,  as  it  is  not  proved 
that  the  constable  acted  upon  the  direction  in  this  case,  we  may  allow  the  pre- 
inmptlon  to  prevail  that  he  did  his  duty,  and  hold  that  no  error  was  commit- 
ted.   See  People  t.  Kelly..  31  Hun,  225;  Mandeville  v.  Reynolds,  68  K.  Y. 

UbO< 
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There  is  more  difficulty  upon  the  question  of  the  justice  entering  the  jury- 
room.  We  have  nothing  before  us  showing  what,  if  anything,  passed  be- 
tween him  and  the  jury  while  he  was  there;  but  it  can  hardly  be  preeumed 
that  he  remained  in  the  room  so  long  as  Qve  minutes  without  holding  conver- 
sation. It  was  another  censurable  act  of  officiousness  on  the  part  of  the 
justice.  Possibly,  while  in  the  jury-room,  he  might  have  reminded  them,  a> 
he  did  the  constable,  that  the  defendant  was  a  farmer.  The  same  presump- 
tion does  not  hold  here  as  it  would  if  the  justice  was  where  he  had  a  right  to 
be,  in  the  discharge  of  his  duties.  The  justice  had  no  more  right  in  the  jury- 
room,  while  the  jury  were  deliberating,  than  any  other  person.  Suppose  he 
did  converse  with  the  jnry, — either  answered  questions  or  made  suggestions 
relating  to  the  case.  Then  his  presence  there  was  clearly  error.  Suppose, 
however,  we  assume  that  he  SHid  nothing,  but  remained  in  the  room,  listen- 
ing to  the  discussions  of  the  JMry,  and  they  simply  acted  under  the  surveil- 
lance of  the  justice.  Can  it  be  said  that  his  presence  did  not  affect  the  decis- 
ion of  the  jury?  It  the  justice  could  stay  there  with  propriety,  so  could  all 
the  other  people  who  attended  the  trial.  The  affidavits  of  jurors  cannot  be 
read  to  impeach  their  verdict  after  it  has  been  rendered,  so  that  it  may  be  im- 
possible to  show,  in  any  given  case,  whether  or  not  an  intruder  in  the  jury- 
room  did  converse  with  the  jury,  or  what  be  said.  It  is  a  great  deal  safer  to 
condemu  such  an  intrusion  by  the  magistrate  as  tending  to  affect  the  ultimate 
result,  and  create  a  good  ground  for  review.  Bensoti  v.  Clark,  1  Cow.  25S; 
Neil  v.  Abel,  24  Wend.  185;  Taylor  v.  Bettford,  13  Johns.  487;  Valentirte  y. 
Kelly,  7  N.  Y.  Supp.  184.  It  has,  however,  been  held  that  affidavits  in  sup- 
port of  allegations  of  error  in  fact  may  not  t>e  read  as  to  any  matter  within 
the  knowledge  of  the  justice;  that  such  matter  can  only  be  brought  before  tlie 
appellate  court  by  means  of  the  return  of  the  justice.  Section  3057,  Code 
Civil  Free.  See  Vallen  v.  McQuire,  2  N.  Y.  Supp.  381.  There  may  be 
room  to  question  the  soundness  of  that  decision,  but  it  is  best  to  have  uniform- 
ity of  decisions  in  matters  of  practice  of  this  kind.  So  that,  no  matter  of 
principles  l)eing  involved,  that  authority  may  be  safely  followed.  Let  judg- 
ment of  county  court  be  affirmed,  with  costs.    All  concur. 


Jtn>OB  V.  New  York  Cent.  &  H.  B.  B.  Co. 
(Supreme  Court,  OeneraX  Term,  Thiri  Department.   February  4, 1890.) 

1.  BMnrEMT  DOKAIN— COHPXNBATIOK. 

Where  a  city,  under  a  power  vested  In  It  by  statute,  undertakes  to  IndemnUy  a  rail- 
way compaDy  a«alnst'claims  for  oompensatlon  by  adjoining  lot-owners,  an  adjoin- 
ing owner  who  presents  his  claim  to  the  oity  for  damages  to  his  propert7  and  ao- 
cepta  an  award  therefor,  and  executes  a  release,  has  been  fully  compensated  for 
all  his  damages  by  reason  of  the  maintenance  of  the  railroad. 

S.   BaMB — TlAJLkOZB  PKEOEDINa  AwABD. 

Where  condemnation  proceedings  are  insUtnted  by  a  r^rosd  company,  and  an 
award  is  made  to  the  owner  tor  the  vtdne  of  his  title  in  the  street,  and  the 
amount  thereof  U  accepted  by  him,  he  is  entitled  only  to  nominal  damages  from 
the  company  for  withholding  the  locus  in  quo  from  the  time  of  the  company's  entry 
to  the  time  of  the  award  by  the  commissioners  of  appralsaL 

Appeal  from  circuit  court,  Albany  county. 

Action  by  Patrick  Judge  against  the  New  York  Central  &  Hudson  Biver 
Bailroad  Company.    There  was  judgment  for  plaintiff.    Defendant  appeals. 
Argued  before  Leabned,  P.  J.,  and  Landon  and  Fish,  JJ. 
Matthew  Hale,  for  appellant.    A.  J.  Parker,  for  respondent. 

Fish,  J.  The  action  is  in  ejectment  for  the  recovery  of  the  possession  at 
land,  and  damages  for  withholding  the  same,  accompanied  with  a  prayer  for 
an  injunction  restraining  defendant,  etc.  The  land  in  dispute  constitutes 
part  of  a  public  highway  in  the  city  of  Albany,  known  as   "Broadway  " 
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The  plaintiff  claims  ttie  title  in  fee,  subject  to  the  public  easement.  Tlie 
pussession  of  the  defendant  is  tbe  use  and  occupation  for  railway  purposes. 
Tlie  action  was  tried  before  atrial  jiid^e  without  a  jury.  Adecision  followed 
in  favor  of  plaintiff,  upon  which  judgment  has  lieen  entered,  "for  the  recovery 
of  possession  of  the  premises,  subject  to  the  rights  of  the  defendant,  and 
after  the  expiration  thereof,  and  for  two  hundred  dollars  damages."  The 
defendant  took  possession  of  the  loatu  in  quo  on  the  23d  of  May,  1882,  and 
has  since  continued  in  possession  in  the  manner  stated.  If  this  state  of 
aflaira  constituted  the  whole  case  as  against  the  plaintiff,  the  defendant 
was  wrongfully  in  possession,  and  ejectment  might  be  maintained,  or 
acme  other  form  of  action  which  would  afford  a  proper  remedy.  See  Hen- 
derson y.  SaUroad  Co.,  78  N.  Y.  423.  Although  Broadway  had  been  a 
poblic  street  from  time  immemorial,  yet  the  title  uf  plaintiff  as  adjoining 
owner  is  presumed  to  extend  to  tbe  center  of  the  street;  and  the  owner  may 
control  tbe  land  as  against  everybody,  except  as  against  the  rights  of  the  pub- 
lic as  an  avenoe  of  travel.  Tbe  defendant  entered  the  premises  in  pursuance 
of  an  agreement  with  the  mayor  of  the  city,  made  under  the  authority  of 
cliapto:  258  of  the  Laws  of  1881.  That  act,  and  the  proceedings  under  it,  put 
defendant  in  possession  of  all  the  riglits  of  the  public;  but  it  did  not  take 
away  from  plaintiff  his  title  to  the  street  as  far  as  the  center  thereof.  The 
city  ondertook,  under  that  act,  to  save  defendant  harmless  from  claims  for 
compensation,  as  owner  of  the  adjoining  property,  for  damages  which  accrued 
byreasonof  the cfaangeof  grade; and  this  plaintiff,  having  presented  to  the  city 
of  Albany  his  claim  for  auch  damages  to  his  adjoining  property,  and  obtained 
and  accepted  an  award  therefor,  and  executed  a  release,  has  been  fully  com- 
pensated  for  all  his  damages  to  his  adjoining  lot.  It  was  so  adjudicated  in 
Judge  T.  KaUroad  Co.,  11  N.  Y.  St.  Kep.  866,  and  it  is  so  held  by  the 
learned  justice  who  decidt^  this  case. 

This,  then,  left  no  other  question  to  be  determined,  except  as  to  the  title 
of  plaintiff  to  tbe  land  in  the  street,  and  damages  for  withholding  it.  Sec- 
tion 3,  c.  258,  Laws  1881,  gave  defendant  the  right  to  acquire  the  title  to  so 
much  of  the  land  covered  by  said  street  as  defendant  needed  for  the  purpose 
named,  in  pursuance  of  the  provisions  of  the  act  of  1850,  entitled  "An  act  to 
authorize  the  formation  of  railway  companies,  and  to  regulate  the  same," 
and  the  acts  amendatory  thereof.  At  the  time  this  action  was  commenced, 
no  proceeding  to  that  end  had  been  taken;  but,  soon  after  the  commencement 
of  the  action,  defendant  did  institute  the  necessary  proceedings  for  condem- 
nation of  the  land  for  the  uses  of  defendant  in  tbe  operation  of  its  railway. 
Tlie  learned  justice,  in  his  decision,  finds  that  such  proceedings  were  prose- 
cuted to  a  determination;  that  an  award  of  the  damages  was  made  to  plaintiff 
for  the  value  of  his  title  in  the  street,  which  was  fixed  at  a  nominal  sum, 
probably  because  the  title  to  the  land  in  the  street  was  of  no  practical  value 
to  him;  that  the  appraisal  and  report  thereof  was  by  the  court  confirmed,  and 
the  sum  afterwards  tendered  to  the  plaintiff,  and  accepted  by  his  attorney. 
And  tbe  learned  justice  has  found  as  conclusion  of  law,  in  terms,  "that  by 
tbe  award  of  five  dollars  made  by  the  commissioners,  as  set  forth  in  the  sup- 
plemental answer  herein,  and  the  confirmation  of  said  award,  and  the  pay- 
ment thereof  to  plaintiff,  the  defendant  became  entitled  to  enter  upon,  take 
possession,  and  use  the  said  land  for  the  purposes  of  its  corporation  during 
the  continuance  of  its  corporate  existence;  that  by  said  award  and  order  of 
confirmation,  and  the  payment  thereof  to  the  plaintiff,  the  plaintiff  became 
and  was  divested  and  barred  of  all  right,  estate,  and  interest  in  the  real  estate 
described  in  tbe  complaint  during  the  corporate  existence  of  the  defend- 
ant; that  by  reason  of  said  award,  order  of  confirmation,  and  payment  the 
plaintiff  is  not  entitled  to  any  judgment  that  the  defendant  surrender  to 
plaintiff  the  said  real  estate,  or  any  part  thereof,  during  the  corporate  exist- 
ence of  defendant."    The  defendant,  then,  was  rightfully  in  possession  of 
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the  land  at  the  time  of  the  trial  and  decision.  It  does  not  matter  that  the 
right  of  possession  came  to  defendant  after  the  commencement  of  the  action. 
The  defendant  was  allowed  by  the  court  to  interpose  the  supplemental 
answer  setting  up  this  defense,  and  it  is  presumed  to  have  been  allowed  upon 
such  terms  as  were  just. 

It  is  not  material,  for  the  purposes  of  this  action,  whether  or  not.  under 
the  proceedings  to  condemn  the  land,  the  defendant  took  a  fee,  or  whether  the 
fee  remains  in  plaintiff  subject  to  the  occupation,  possession,  and  user  during 
the  corporate  existence  of  defendant.  The  defense  to  the  ejectment  is  as  per- 
fect in  one  case  as  the  other.  The  action  of  ejectment  can  only  be  main- 
tained to  recover  possession  of  land  wrongfully  withheld.  The  conrt,  there- 
fore, was  not  called  upon  to  decide  in  this  action  whether  or  not  the  plaintiff 
has  a  remainder  after  the  corporate  existence  of  defendant  shall  terminate,  if 
that  time  ever  comes.  Sufficient  unto  the  day  when  that  emergency  confronts 
the  courts.  So  much  of  the  decision  and  judgment  as  determines  the  ques- 
tion as  to  the  remainder,  and  as  directs  the  judgment  in  favor  of  plaintiff  for 
recovery  of  possession  of  the  premises,  is  clearly  erroneous. 

Finally,  can  plaintiffrecover  anything  for  damages  in  a  case  where  he  cannot 
recover  the  possession?  In  this  case  he  has  recovered $200.  There  is  no  proof 
making  a  basis  for  such  a  finding.  The  case  is  stripped  of  all  claims  for  dam- 
ages except  what  accrued  for  withholding  the  looiu  in  quo  from  the  time  of 
defendant's  entry  to  the  time  of  the  award  by  the  commissioners  of  appraisal. 
When  we  consider  that  the  land  was  a  part  of  the  public  highway,  for  tbe 
use  of  which  plaintiff  could  get  no  benefit;  that  its  value  to  the  plaintiff  was 
only  five  dollars,  which  sum  included  interest  on  the  value  since  defendant 
took  possession,  and  which  sum  was  accepted  by  him,  as  there  was  no  evi- 
dence in  the  case  furnishing  a  basis  for  naming  any  ptarticular  sum  beyond  a 
nominal  sum, — ^the  recovery  should  not  exceed  a  nominal  sum.  Judgment 
reversed,  new  trial  grunted;  coals  to  abide  event.    All  concur. 


Akthur  v.  Crrr  of  Cohoes. 

{Supreme  Court,  Oeneral  Term,  Third  Department.    February  *,  1890.) 

Mdxicipai.  Corporations— Impkopkb  Usb  of  Strsets. 

Defendaat  city  authorized  tbe  use  of  "small  slsds,  or  sleds  without  horses, "  for 
sliding  or  riding  on  a  street.  While  on  such  street,  plaintiff  was  injured  by  a  large 
bob-sled  loaded  with  12  or  14  persons.  Held,  that  whether  or  not  plaintiff's  hurt 
came  from  the  use  of  the  street  as  the  resolution  intended,  and  whether  such  use 
of  a  public  street  was  improper,  were  questions  of  fact,  for  tbe  jury,  and  that  their 
verdict  in  favor  of  the  city  woald  not  be  disturbed. 

Appeal  from  circuit  court,  Albany  county. 

Action  by  John  Arthur  against  the  city  of  Cohoes  to  recover  for  personal 
injuries.  There  was  a  verdict  for  defendant,  and  from  tbe  judgment  entered 
thereon  plaintiff  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  FiSH,  JJ. 

Doyle  &  FitU,  (N.  C.  Moak,  of  counsel,)  for  appellant.  P.  D.  Ifiver,  for 
respondent. 

Fish,  J.  Whether  or  not  there  was  negligence  on  the  part  of  the  defend- 
ant, through  whicli  the  plaintiff  was  injured,  was  a  question  of  fact,  for  the 
jury.  It  was  fairly  submitted  to  the  jury,  and  their  verdict  is  conclusive. 
Whether  the  plaintiff  was  himself  free  from  negligence  which  contributed  to 
the  injury,  or  rather,  whetiier  plaintiff  showed  to  the  satisfaction  of  the  jury 
that  he  was  free  from  contributory  negligence,  was  also  a  question  of  fact, 
properly  submitted,  and  properly  decided  by  the  jury.  On  both  these  qoes- 
tions  the  plaintiff  held  the  affirmative.  If  he  failed  on  either,  his  case  was 
lost.     On  the  last  part  of  the  case,  bearing  upon  the  question  of  contributory 
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negligence,  the  case  is  vei7  barren  of  proof.  It  traa  a  close  question  whether 
or  not  plaintiff  hiMl  enough  evidence  to  admit  of  the  case  going  to  the  jury. 
He  had  the  afBrmative,  and  it  was  only  a  question,  which  made  it  very  close, 
whether  or  not  he  ought  to  have  been  nonsuited.  The  jury  found  against 
bim,  and  he  must  abide  by  the  decision.  The  common  council  of  the  city  of 
Cohoes  bad  passed  a  resolution  authorizing  the  mayor  to  designate  such  of  the 
public  streets  as  he  might  deem  proper,  upon  which  small  sleds,  or  sleds  with- 
out horses,  could  and  might  be  used  for  the  amusement  of  sliding  or  riding. 
In  pursuance  of  that  resolution  the  mayor  did  designate  Columbia  street  as 
one  of  the  streets  on  which  such  riding  and  sliding  might  be  had  and  used. 
Whether  or  not  this  was  an  improper  use  of  a  public  street,  and  whether  or 
not  the  plaintiff's  hurt  came  from  that  use,  as  the  resolution  intended,  were 
questions  of  fact,  for  the  jury.  The  resolution  contemplated  the  use  of  small 
band-sleds,  such  as  were  not  usually  drawn  by  horses.  The  conveyance  actu* 
ally  used,  and  which,  as  is  claimed,  ran  into  plaintiff,  was  a  large  bob-sleigh, 
loaded  with  12  or  14  persons.  The  fact  that  it  was  not  drawn  by  horses  did 
not  affect  the  question.  In  any  event,  the  jury  had  a  right  to  talce  that  view 
of  the  case,  and  hold  that  it  was  the  abuse  of  the  privilege  by  those  running 
that  particular  sled  which  occasioned  the  accident.  The  whole  case  having 
been  snbmitted  to  the  jury,  their  verdict  must  be  held  conclusive. 

Itianot  necessary,  and  may  not  be  profitable,  to  inquire  if  the  common 
conncil  of  defendant  had  lawful  power  to  allow  the  use  of  its  streets  for  such 
purposps;  or.  If  they  had  no  such  power,  and  yet  they  in  form  granted  such 
permission,  and  in  consequence  of  it  mischief  came  to  plaintiff,  whether  it 
cuold  be  so  far  held  the  act  of  the  city  as  to  make  it  liable,  or  whether  such 
liability  attached  only  to  the  individuals  comprising  the  board.     But  pass  that 
question,  and  let  us  inquire,  may  not  municipal  corporations  permit  any  in- 
nocent amusement  of  its  citizens,  including  the  use  of  hand-sleds,  to  be  had 
npon  the  streets,  without  incurring  liability,  even  though  some  accident  may 
come  of  it,  and  somebody  be  hurtP    Suppose  the  resolution  in  this  case  had 
been  to  the  effect  that  in  time  of  sleighing  the  citizens  were  at  liberty  to  use 
any  of  the  streets  with  horses  and  sleighs  solely  for  the  purpose  of  the  amuse- 
ment of  riding,  and  enjoying  out  of  door  sport  and  exercise.    It  would  not 
be  calling  for  any  great  violence  of  judgment  on  the  part  of  a  jury  to  say  that 
it  was  reasonable  and  proper,  and  it  would  not  be  less  so  if  it  allowed  a  giuisi 
toboggan  npon  a  street  suited  to  that  amusement.     If  it  should  happen  that, 
under  cover  of  such  license,  a  reckless  person  should  come  upon  the  street 
with  a  large  sleigh,  filled  with  boisterous  men,  and  drawn  by  vicious  horses, 
and,  heedless  of  other  people,  run  down  a  pedestrian,  could  it  be  said  that  the 
accident  was  the  work  of  the  city,  because  they  had  allowed  the  use  of  the 
streets  for  amusement  in  sleigh-riding?    Nearly  all  the  sleigh-riding  done  in 
the  streets  of  a  city  is  done  for  amusement.    It  is  a  perfectly  legitimato  use 
of  the  street,  whether  it  is  for  amusement  or  for  business.     The  public  have 
an  easement  in  the  streets  which  is  subject  to  the  control  and  management 
of  the  city  authorities.     As  agcdnst  the  adjoining  owner  of  property,  it  is  only 
a  light  of  travel.    Any  adjoining  owner  of  property  may  object  to  the  use  of 
a  street  in  front  of  his  premises  except  as  a  highway  for  traveling  purposes. 
If,  however,  the  owner  does  not  object,  no  outsider  is  wronged  because  the 
rights  of  the  owner  are  invaded.     Subject,  then,  to  such  rights  as  the  owners 
baTe,  the  dty  may  give  direction  in  the  use  of  the  public  easement.     The  city 
autbwiUes  can  properly  allow  the  use  of  the  streets  for  pleasure  traveling, 
whether  by  vehicles  drawn  by  horses  or  sleds  drawn  by  children.    They  may 
penntt  a  company  of  soldiers,  with  a  band  of  music,  to  march  through  the 
itreets,  or  any  public  gathering  to  march  or  parade.    It  will  hardly  do  for  us 
to  bold,  as  a  matter  of  law,  that  on  public  holidays,  or  on  the  occasion  of  any 
public  meeting  (rf  citizens,  the  ornamentations  of  the  streets,  even  with  ban- 
nets  and  ensigns,  with  festoons  and  triumphal  arches,  would  be  unlawfuL 
v.9ii.T.s.no.4 — 11 
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It  may  be  an  open  question  how  far  a  city  can  go  in  that  direction ;  and,  when 
a  controversy  arises  over  any  event  of  the  kind,  the  best  that  any  party  who 
claims  to  be  hurt  by  it  can  ask  is  that  it  shall  be  submitted  to  a  Jury  to  decide 
whether,  in  any  given  case,  the  use  was  a  reasonable  one.  There  is  no  oc- 
casion to  find  fault  with  the  verdict  in  this  case,  and  the  judgment  shonld  be 
affirmed. 

Learned,  P.  J.  I  concur  in  result,  without  passin  g  on  the  question  whether 
permission  to  use  the  streets  for  bobbing  might  not  make  the  city  liable  in 
case  of  accident. 

Lamdom,  J.  The  testimony  left  it  uncertain  whether  the  plaintiff  was  free 
from  negligence,  and  the  verdict  of  the  jury  that  he  was  not  must  be  upheld. 
On  the  other  questions  the  court  held  as  favorably  for  the  plaintiff  as  he  was 
entitled  to. 


Fenton  V,  Second  Ave.  R.  Co. 

(Supreme  Court,  General  Term,  First  Department.    February  14, 18B0.) 

1.  H0B8B  AND  Street  Kailboad»— Istjurt  to  Pibson  on  Track. 

In  crosslDg  the  streets  ot  a  crowded  city,  a  party  la  bound  to  use  reasonable  care; 
and  if  he  has  ample  time  to  get  across,  although  a  vehicle  is  approaching,  be  is  not 
guilty  of  contributory  negligence,  if  he  fall  In  attempting  to  do  so. 
S.  SijiR— NaouoBNOB  or  Drivbb. 

Where  a  boy,  attempting  to  cross  a  street,  fell  some  30  to  26  feet  in  front  of  an 
approaching  norse-car,  and  there  was  nothing  to  obstruct  the  driver's  view,  the 
driver  was  guilty  of  negligence,  where  no  eifort  was  made  to  stop  the  oar  until  the 
horses  were  upon  the  boy. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Patrick  Fenton,  as  administrator,  etc..  of  John  Fenton,  against 
the  Second  Avenue  Kailroad  Company,  to  recover  for  the  death  of  his  intes- 
tate, alleged  to  have  been  caused  by  tlie  negligence  of  defendant.  The  Jury 
awarded  03,200,  and  defendant  appeals. 

Argued  before  Van  Brunt,  P.  .T.,  and  Bartlett  and  Babkbtt,  JJ. 

Augustus  S.  Hutchins,  for  appellant.  Wm.  if.  Lyddy  and  James  M.  Lyddy, 
for  respondent 

Van  Brunt,  F.  J.  This  action  was  brought  by  the  plaintift,  the  father 
and  administrator  of  John  Fenton,  deceased,  a  boy  of  nine  years  of  age,  at  the 
time  he  met  his  death  from  the  alleged  negligence  of  the  defendant.  It  is 
claimed  upon  the  part  of  the  appellant  that  the  deceased  was  guilty  of  con- 
tributory negligence,  but  that  no  negligence  on  its  part  was  shown.  The  de- 
fendant operat«i  a  line  of  street-cars  running  through  Second  avenue,  Kew 
York  city.  The  deceased  was  an  intelligent  and  smart  hoy,  strong  and  healthy, 
and  able  to  run  around,  and  take  care  of  himself;  and  on  the  7th  of  April, 
1888,  he  proceeded  to  cross  Second  avenue,  from  the  west  side  to  the  east,  a 
few  yards  from  where  East  Twenty-Fifth  street  intersects  theavenua  There 
was  evidence  ofFered  tending  to  show  that  l)efore  lie  crossed  the  street  he 
looked  up  and  down  the  avenue,  and  that  there  was  no  obstruction  in  the 
street  so  that  he  could  see  any  approaching  car;  that,  at  the  time  he  attempted 
to  cross,  the  car  in  question  was  some  60  or  70  feet  down  the  avenue,  and 
when  he  reached  the  rail  the  car  was  45  feet  away.  While  he  was  crossing 
the  track,  his  foot  slipped,  and  he  fell  some  20  feet  in  front  of  the  horses;  and 
before  the  car  was  stopped  he  was  run  over,  and  received  such  injuries  that 
he  subsequently  died.  There  was  some  dispute  in  the  evidence  as  to  the  dis- 
tance of  the  deceased  from  the  horses  at  the  time  he  fell;  some  witnesses 
placing  it  as  near  as  10  feet.  There  was  also  evidence  tending  to  show  that 
after  the  boy  fell  no  effuit  was  made  by  the  driver  of  the  car  until  he  was 
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struck  by  the  horaes,  and  that  the  car  was  not  stopped  until  the  wheels  ran 
over  the  boy,  and  from  the  injuries  thus  received  he  died. 

It  is  nrged  upon  the  part  of  the  appellant  that  the  evidence  showed  con< 
tributory  negligence  upon  the  part  of  the  boy,  and  did  not  show  any  negli- 
gence upon  the  part  of  the  defendant's  employes;  and,  in  support  of  the  prop- 
osition that  the  deceased  was  guilty  of  contributory  negligence,  the  case  of 
Helton  T.  Baxter,  54  K.  Y.  247,  is  cited  by  the  counsel  for  the  appellant,  in 
which  the  court  usethefollowinglanguage:  "The  plaintiff  was  guilty  of  negli- 
gence which  ceitainly  contributed  to  his  injury,  and  this  is  apparent  upon  his 
own  testimony.  He  wanted  to  cross  Second  avenue,  in  Fourth  street,  where 
he  resided.  It  was  near  evening,  but  still  daylight;  and  he  saw  a  Second- 
Avenue  car,  coming  just  above  Third  street,  and  behind  it  a  cart,  also 
coming.  *  *  *  He  hurried  on  a  little,  and  made  his 'calculation' that  he 
conld  cross  in  front  of  the  car  ■  before  the  cart  could  get  up.*  *  *  *  He 
stepped  on.  The  car  came  faster  than  usual.  He  just  passed  the  heads 
of  the  horses  attached  to  the  car,  and  at  that  moment  came  in  contact 
with  the  horse  and  cart  of  the  defendants,  *  *  *  and  received  the  injury. 
This  makes  out  a  plain  case  of  negligence.  He  clearly  saw  the  possible  dan- 
ger, made  bis  calculations  to  pass  ahead  of  both  car  and  cart,  and  failed.' 
*  *  *  It  is  negligence  per  se  for  a  foot-traveler  to  attempt  to  cross  a  pub* 
lie  thoroughfare  ahead  of  vehicles  of  any  kind,  under  such  circumstances, 
upon  nice  calculations  of  tlie  chances  of  injury.  If  such  attempt  be  made, 
and  the  calculations  fail  to  plaintiff's  barm,  he  can  have  no  redress  for  inju- 
ries received  in  bis  mistaken  effort.  It  is  not  the  exercise  of  ordinary  or  com- 
mon care."  An  examination  of  the  facts  of  this  case  show  that  the  plaintiff 
there  miscalculated  having  time  enough  to  get  across  the  track  before  the  car 
reached  him,  and  therefore  was  injured, — entirely  different  from  the  facts  in 
the  ease  at  bar,  for  the  evidence  here  showed  that,  had  not  the  boy  fallen,  lie 
would  have  had  ample  time  to  clear  the  horses,  and  get  across  the  track;  and 
therefore  the  deceased  was  not  guilty  of  negligence  in  attempting  to  cross  the 
track,  because  he  had  ample  time,  as  the  evidence  abundantly  shows,  to  cross, 
and  it  was  the  misfortune  of  falling  while  attempting  to  cross  that  brought 
faim  into  danger.  The  question,  therefore,  presented,  would  be,  is  everybody 
wlio  crosses  a  street  guilty  of  contributory  negligence  because  he  happens  to 
tall?  In  crossing  the  streets  of  a  crowded  city,  we  do  not  think  that  a  party  is 
bound  to  wait  until  aU  the  vehicles  are  out  of  the  street  before  he  attempts  to 
cross  it;  for,  if  such  a  rule  prevailed,  he  would  be  compelled,  during  the  whole 
of  his  life,  to  stay  on  one  side  of  the  street.  He  is  bound  to  use  reasonable 
care  nnder  the  circumstances ;  and  where  a  party  has  ample  time  to  get  across, 
although  a  vehicle  may  be  approaching,  he  is  not  guilty  of  contributory  neg- 
ligence in  attempting  to  do  so.  That  was  all  that  the  deceased  did  in  the 
case  at  bar.  The  case  of  Motel  v.  Railroad  Co.,  99  N.  Y.  632,  2  How. 
Pr.  (K.  S.)  30,  in  which  the  opinion  was  written  by  Mr.  Justice  Beaoh, 
and  which  opinion  was  adopted  by  the  court  of  appeals,  was  of  precisely  sim- 
ilar character  to  that  of  Belton  v.  Baxter,  supra.  The  evidence  of  the  plain- 
tiff in  that  case  was  that  he  tried  to  get  across;  that  he  thought  be  could  get 
across  before  the  horses  reached  him,  but  he  miscalculated  the  time,  and  had 
not  the  opportunity  to  get  across  safely  before  the  horses  were  upon  him, — 
and  the  court  held  in  that  case  that  a  party,  under  these  circumstances,  must 
bear  the  burden  of  his  own  miscalculation. 

The  other  question  presented  is  as  to  the  n^ligence  of  the  defendants.  The 
evidence  is  conflicting,  as  has  already  been  said,  as  to  distance  from  the  horses' 
heads  st  which  the  boy  fell.  It  is  put  by  the  witnesses  anywhere  from  10  to 
23  feet.  But  there  was  evidence  from  which  the  jury  might  find  that,  what- 
ever the  distance  was  at  which  the  deceased  fell  in  front  of  the  horses,  no 
effort  was  made  by  the  drivers  to  stop  the  car  until  the  horses  struck  the  de- 
ceased, as  he  was  trying  to  raise  himself  from  the  ground.    Under  these  cir^ 
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curastances,  if  the  jury  should  have  found  that  the  deceased  was  20  or  25  feet 
from  the  horses  at  the  time  he  felJ,  there  being  no  obstructions  in  the  street, 
and  nothing  to  interfere  with  the  drivers'  view,  they  might  well  have  come  to 
the  conclusion  that  the  drivers  were  guilty  of  negligence  in  not  using  the 
meaus  which  they  bad  of  stopping  the  progress  of  the  car  until  the  horses 
were  actually  upon  the  deceased.  It  is  true  there  was  a  conflict  of  evi- 
dence upon  this  point,  but  there  was  ample  evidence  to  justify  the  conclusion 
of  the  jury  that  due  care  was  not  used  by  the  drivers  of  this  car;  and  perhaps 
they  may  have  laid  some  stress  upon  the  fact  that  the  car  was  in  charge  of  a 
green  hand,  who  was  being  scliooled  by  an  old  driver,  who  was  also  upon  the 
platform.  With  evidence  of  this  character  to  be  submitted  to  the  jury,  we 
do  not  see  how  an  appellate  court  would  be  justified  in  interfering  with  the 
verdict.  In  fact,  upon  a  consideration  of  the  whole  of  the  evidence  in  the 
case,  it  would  appear  that  there  bad  not  been  that  degree  of  diligence  used 
upon  the  part  of  the  drivers  of  this  car  in  attempting  to  stop  it  which  the 
law  imposed  upon  them. 

The  learned  judge  presiding  at  the  circuit  presented  this  case  fairly  to  the 
jury,  calling  their  attention  to  what  it  was  necessary  for  the  plaintiff  to  es- 
tablish in  order  to  recover;  and,  as  already  suggested,  the  jury  were  justiSed. 
from  all  the  evidence,  in  floding  both  that  the  deceased  was  free  from  con- 
tributory negligence,  and  that  there  had  been  negligence  upon  the  part  of  the 
defendant.    The  judgment  should  be  affirmed,  with  costs.    All  concur. 


Block  v.  Harlem  Bbidqb,  H.  &  F.  Rr,  Go. 
(Supreme  Court,  General  Term,  First  Department.    January  10, 1890.) 

1.  Stbebt  Railroads — Pebsoss  on  Track — Coktributort  Negliobnoi. 

Where  the  evidence  showed  that  a  bright  boy,  seven  years  of  age.  started  to  cross  a. 
crowded  street  in  day-light,  and  after  crossing  one  car  track  saw  a  car  approach- 
ing on  the  other  track,  and  turned  back:  that  a  car  was  also  approaching  on  the 
track  which  he  tnmed  to  cross  again;  that  be  fell  on  the  outer  rail,  and  was  ran 
over,  and  injured:  and  that  he  probably  would  have  crossed  in  safety  had  he  not 
fallen,— the  question  of  oontributory  negligence,  and  of  the  boy's  capability  of  ex- 
ercising judgment  and  discretion,  were  for  the  jnry. 

9.  Same— Nbouobnob  of  Driver. 

The  car  was  moving  on  the  up  grade,  when  the  boy  fell,  abont  six  or  eight  feet  in 
front  of  the  horses.  A  spectator  nailed  the  driver,  who,  however,  took  no  apparent 
notice,  and  made  no  effort  to  stop  the  oar.  His  hand  was  not  on  the  brake.  After 
the  car  ran  over  the  boy,  the  driver  took  hold  of  the  brake,  and  stopped  the  car. 
Held,  that  the  question  of  his  negligence  was  for  the  jary. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Mark  Block,  an  infant,  against  the  Harlem  Bridge,  Morrisania  &■ 
Fordham  Railway  Company,  to  recover  damages  for  injuries  received  by  plain- 
tiff under  the  following  circumstances:  On  the  6th  of  March,  1886,  between  5 
and  6  o'clock  in  the  afternoon,  but  while  light  enough  remained  to  distinguish 
objects  readily,  the  plaintiff,  a  bright,  smart,  intelligent  boy,  seven  years  old, 
ran  from  the  south-west  to  the  north-east  corner  of  One  Hundred  and  Thirti- 
eth street  and  Third  avenue.  About  25  or  30  seconds  after  reaching  the  lat- 
ter point,  being  summoned  by  the  whistle  of  a  companion,  he  started  to  re- 
cross  the  street  to  the  place  whence  he  came.  At  this  time  a  car  of  the  de- 
fendant was  coming  down  from  Harlem  bridge,  on  the  west  or  down-town 
track,  in  full  sight;  and  another  car,  also  in  full  sight,  coming  ap  the  up- 
town track,  the  horses  attached  to  which  were  supplemented  by  a  third  or 
hill  horse,  driven  by  a  second  driver,  the  grade  of  the  road  at  that  point  being 
unusually  steep.  The  horses'  heads  were  then  about  on  a  level  with  the 
down-town  crossing,  and  the  horses  were  on  a  walk,  not  having  yet  begun  to- 
trot.  The  plaintiff  crossed  the  up-town  track  in  safety,  but  finding,  on  teach- 
ing the  middle  of  the  street,  that  he  could  not  pass  in  front  of  the  down  car, 
he  turned  quickly  about,  and  endeavored  to  recross  the  up-town  track.    But 


Digitized  by 


Google 


Sap.  Ct.]  BLOCK   V.  HARLEM  BRIDGE,  H.  &   F.  BY.  CO.  165 

on  reaching  the  outer  rail  thereof,  nearest  the  sidewalk,  he  stumbled  and  fell 
open  the  street,  with  his  foot  across  the  rail,  about  six  to  eight  feet  in  front 
of  the  horses  attached  to  the  up  car,  which  were  then  trotting.  A  spectator, 
standing  on  the  north-east  corner  of  One  Hundred  and  Thirtieth  street,  ob- 
serving the  fall  of  the  boy,  "hollered"  to  the  driver,  who,  however,  took  no 
apparent  notice,  and  made  no  effort  to  stop  the  car.  The  boy  strove  to  rise, 
but  the  horses  knocked  him  down  again,  and  the  wheels  passed  over  him, 
causing  injuries  resulting  in  the  amputation  of  the  left  leg  and  three  toes  of 
the  right  foot  Then,  and  not  until  then,  the  driver  took  steps  to  stop  the 
car,  bringing  it  to  a  stand-still  about  four  feet  ahead  of  the  place  where  the 
boy  lay.    The  complaint  was  dismissed,  and  plaintiff  appealed. 

Ai^'aed  before  Van  Bbtjnt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

/.  W.  Dexter,  for  appellant    J.  M.  Soribner,  for  respondent. 

Brady.  J.    In  the  case  of  Stone  v.  Railroad  Co.,  21  IN".  E.  Rep.  712,  it  was 
declared  that  in  administering  civil  remedies  the  law  does  not  fix  any  arbi- 
trary  period  when  an  infant  is  deemed  capable  of  exercising  judgment  and 
discretion ;  that,  from  the  nature  of  the  case,  it  was  impossible  to  prescribe  a 
fixed  period  when  a  child  becomes  tui  juris.    Some  children  reach  the  point 
earlier  than  others.    It  depends  upon  many  things,  such  as  natural  capacity, 
physical  condition,  training,  habits  of  life,  and  surroundings.    These  and 
other  circumstances  may  enter  into  the  question.    It  becomes,  therefore,  a 
question  of  fact  for  the  jury,  where  the  inquiry  is  material,  unless  the  child 
is  of  so  very  tender  years  that  the  court  can  safely  decide  the  fact.    The  court 
said,  in  addition:  "The  child  was  lawfully  in  the  street.    In  attempting  to 
croos,  he  was  struck  by  the  horse  on  the  defendant's  car,  and  was  run  over 
and  killed.     The  evidence  would  have  justified  the  jury  in  finding  that  when 
the  child  stepped  down  from  the  curbstone  the  car  was  50  or  more  feet  away, 
and  the  distance  from  the  curbstone  to  the  track  of  the  defendant's  road  was 
less  than  12  feet.     The  child,  if  he  saw  the  car,  might  very  well  have  sup- 
posed that  he  could  get  over  the  track  before  the  car  passed."    And,  further, 
that  it  would  be  very  nnjust  to  exact  from  such  a  child  that  degree  of  care 
which  an  adult  would  exercise  under  such  circumstances.     In  that  case  the 
child  was  seven  years  and  three  months  old.     When  the  plaintiff  in  this  case 
crossed  the  up-town  track  in  safety,  as  we  have  seen  he  did,  finding,  on  reach- 
ing the  middle  of  the  street,  that  he  could  not  pass  in  front  of  the  down  car, 
he  turned  quickly,  and  endeavored  to  recross  the  up-town  track,  and  every 
presumption  and  inference  leads  to  the  conclusion  that,  if  he  had  not  fallen 
on  the  outer  rail  of  the  up-town  track,  he  would  have  crossed  in  safety.     If 
there  was  time,  under  ordinary  circumstances,  considering  the  developed  ca- 
pacity for  active  movement  on  the  part  of  the  boy,  to  cross  the  track,  he  was 
not  bound  to  make  anv  allowance  for  the  fall  which  occurred.    See  jfentz  v. 
SaUnad  Co.,  3  Abb.  Dec.  274;  Railroad  Co.  v.  Oladmon,  15  Wall.  401. 
And  the  observations  in  Thwber  v.  Railroad  Co.  are  applicable  here,  namely: 
"The  actual  result  does  not  necessarily  condemn  the  attempt  as  rash,  or  even 
Diligent    It  may  only  prove  an  error  of  judgment,  and  in  such  case  it  is 
for  the  jury  to  say  whether  a  man  of  ordinary  prudence  and  discretion  might 
not,  ander  the  same  circumstances,  have  formed  and  acted  upon  the  same 
judgment.    Thurher  v.  Railroad  Co.,  60  N.  Y.326,  831.    And  again:   "If 
the  character  of  an  act,  by  which  one  exposes  himself  to  peril,  is  to  be  judged 
by  its  result  alone,  a  person  would,  in  most  cases,  be  condemned  as  negligent 
who  should  voluntarily  place  himself  in  a  position  of  possible  danger,  and 
baim  should  come  to  him."    It  is  quite  clear  from  these  authorities,  which 
mi(^t  be  multiplied,  that  it  would  be  error  to  decide  as  matter  of  law  that 
the  attempt  of  the  plaintiff  to  cross  the  street  was,  under  the  circumstances, 
VfTK  negligence.    If  it  was  only  an  error  of  judgment,  it  was  the  duty  of 
ttie  court  to  submit  the  question  to  the  jury.    It  may  be  further  observed 
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that  this  case,  in  its  essential  elements,  is  Icindred  to  the  case  of  Fenton  ▼. 
Railroad  Co.,  ante,  162  (decided  herewith ;)  the  bof  in  that  case  being  injured 
in  consequence  of  falling  in  an  attempt  to  cross  the  track  under  circumstances 
similar  to  those  in  this  case.  In  this  case  it  cannot  be  said  that  the  evidence 
does  not  sustain  the  charge  of  negligence  on  the  part  of  the  defendant.  The 
driver  mnde  no  effort,  as  we  have  seen,  to  put  on  the  brakes.  His  hand  was 
not  on  the  brake  at  the  time,  and,  although  he  was  "hollered"  at,  he  took  no 
notice  of  the  effort  to  attract  his  attention,  and  did  nothing  until  the  car  bad 
passed  over  the  hoy,  when  he  was  seen  for  the  first  time  to  tighten  the  lines  of 
the  horses.  One  of  the  witnesses  testified  to  bearing  the  "hollering"  to  the 
driver,  and  to  feeling  the  two  bumps  of  the  wheels  as  they  passed  over  the 
plaintiff's  limbs.  It  will  be  remembered  that  it  was  perfectly  light  at  this 
time,  so  that  what  was  going  on  could  be  seen  through  the  car  windows. 
The  driver  was  seen  turning  the  brake  after  the  bumps,  u  drcnmstanoe  show- 
ing the  importance  of  the  brake  in  stopping  the  car',  even  when  going  on  au 
up  grade.  It  was  in  evidence,  also,  that  when  the  driver's  hand  is  on  the 
brake  be  can  stop  the  car  quicker  than  if  he  fail  to  have  his  band  there. 
There  were  circumstances  on  that  subject  which  required  the  submission  of 
the  question  of  the  defendant's  negligence  to  the  jury,  as  well  as  that  of  the 
contributory  negligence  of  the  plaintiff.  In  crowded  thoroughfares  of  the 
city,  of  which  Third  avenue  is  decidedly  one,  there  should  be  exacted  from 
the  drivers  of  horse  cars  vigilance  in  the  avoiding  of  accidents.  They  should 
be  required  to  be  on  the  alert  constantly,  in  order  that  citizens  who  have  the 
right  to  cross  wherever  they  please,  exercising  a  reasonable  degree  of  care, 
may  not  be  injured  by  their  inattention.  It  is  true,  these  cars  are  oonven- 
iences  of  much  value  to  our  citizens.  But  it  is  absurd  tosuppose  it  to  be  im- 
possible so  to  regulate  the  nse  of  them  as  to  afford  at  least  immunity  from 
danger  to  the  wayfarer  who  is  in  the  exercise  of  his  lawful  right  of  travel  on 
foot.  The  judgment  should  be  reversed,  and  s  new  trial  ordered,  with  costs 
to  sppellant,  to  abide  event    All  concur. 


Avert  e.  Mattioh. 
(Supreme  Cowt,  Oeneral  Term,  Third  Department,    Feb.  24, 1890.) 

1.  Assumpsit — Evidbncb. 

Where,  in  a  suit  to  recover  $500  whloh  plaintiff  alleged  to  have  loaned  defendant 
to  promote  an  election  at  which  they  were  candidates,  defendant  admitted  that 
plaintiff  drew  and  advanced  tSOO  to  the  election  fund,  but  denied  that  he  borrowed 
or  received  the  sum  from  plaintiff,  the  latler's  check  upon  which  he  drew  the  CSOO 
was  properly  excluded. 
i.  Same. 

Upon  cross-examination  defendant  could  properly  prove  by  plaintiff  that  it  was 
his  impression  that  the  money  was  to  be  used  for  election  purposes. 
8.  Same— Self  Skrvino  DEOLABATioirs. 

Where  defendant  asked  plaintiff  upon  cross-examination  if  he  had  made  any  mem- 
orandum of  the  transaction,  and  he  said  he  had,  plaintiff  could  not,  on  his  redirect 
examination,  read  the  memorandum  in  evidence. 
4.  Same. 

Defendant  could  show  that  on  several  occasions  after  the  date  of  the  alleg-ed  loan 
plaintiff  lent  him  money  and  presented  bills  for  services,  all  of  which  defendant 
paid  without  any  mention  made  by  plaintiff  of  the  alleged  loan. 
6.  Same. 

Evidence  that  defendant  borrowed  money  of  others,  not  shown  to  be  candidates, 
and  of  the  relative  majorities  received  by  the  parties  at  the  election,  was  properly 
excluded  as  Immaterial. 
e.  Witness — Pbivileoed  Comhumications  to  Attorhbt. 

The  testimony  of  a  witness  as  to  communications  made  to  him  by  plaintiff  was 
objected  to  as  privileged  communications  to  him,  as  an  attorney  at  law.  The  wit- 
ness was  the  political  friend  of  both  parties.  Plaintiff  sought  his  intervention  to 
procure  a  settlement,  and  as  soon  as  the  nature  of  the  business  was  disclosed  the 
witness  declined  to  act.    Held,  that  his  testimony  was  properly  admitted. 
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7.  Sakb — BxAnnrATioii. 

A  -witness  having  testified  that  he  had  no  reooUection  of  the  transaotion,  plalntifl 
coald  not,  to  refiesh  his  memory,  ask  him  trhen  he  first  heard  of  plaintifTs  claim. 
6.  Same. 

Upon  hla  redirect  examination  defendant  testified  that  there  was  a  treasurer 
holdinK  the  funds  for  disbursement  at  the  election.  Upon  cross-examination  he 
was  asked  to  give  the  name  of  the  treasurer.  Held  properly  excluded,  there  being 
no  claim  that  plaintiff  had  himself  delivered  the  (500  to  the  treasurer. 

Appeal  for  jadgment  on  report  of  referee. 

Action  by  John  Avery  against  Manly  B.  Mattice.  Plaintiff  appeals  from  a 
judgment  entered  In  favor  of  defendant  upon  the  report  of  a  referee. 
Argued  before  Lbabned,  P.  J.,  and  Lamdon  and  Matham,  J  J. 
Sidney  CrotoeU,  for  appeUant.    John  A.  Qriatoold,  for  respondent. 

Lanimii.  J.  The  plaintiff  seeks  to  recover  $500,  which  he  alleges  he  loaned 
to  the  defendant  November  7,  1882.  Both  parties  were  candidate.s  upon  the 
same  ticket  for  office  in  Greene  county,  at  the  general  election  on  that  day. 
The  plaintiff's  claim  is  that,  prior  to  and  during  the  day  of  the  election,  the 
prospect  of  the  election  of  the  defendant  was  bad,  but  good  respecting  him- 
self; that  the  funds  provided  to  promote  the  election  were  about  exhausted; 
that  the  defendant  was  frightened,  and  he  solicited  a  loan  of  $500  of  the 
plaintiff,  which  the  plaintiff  then  made  to  him.  The  claim  of  the  defendant 
is  that  each  party  during  election  day  agreed  to  contribute  $500  more;  that 
the  defendant  made  his  contribution;  that  be  did  not  borrow  any  sum  of  the 
plaintiff,  received  no  money  from  him,  and  did  not  see  him  deliver  any  sum 
to  any  one.  The  referee  found  in  favor  of  the  defendant.  This  finding  is 
upon  conflicting  testimony.  It  is  not  against  its  clear  weight,  and  it  ought 
to  be  upheld,  unless  it  was  reached  because  of  errors  committed  upon  the  trial 
to  the  prejudice  of  the  plaintiff.     The  plaintiff  assigns  such  errors. 

1.  The  referee  refused  to  receive  in  evidence  the  plaintiff's  check,  upon 
which  he  drew  $500  from  the  bank  upon  that  day.  The  defendant  did  not 
deny  that  the  plaintiff  drew  and  advanced  $500  on  that  day  to  the  election 
fond.  His  denial  was  that  he  did  not  borrow  nor  receive  the  sum  from  the 
plaintiff.  The  check  threw  no  light  upon  the  issue,  and  was  not  improperly 
excluded. 

2.  The  plaintiff  testified  in  his  own  behalf  to  the  circumstances  of  the 
tiauaaction.  Upon  cross-examination  the  defendant  was  permitted  to  prove 
by  him  that  it  was  his  impression  that  the  money  was  to  be  used  for 
election  purposes.  It  was  proper  for  the  defendant  to  clear  the  case  of  any 
doubt  that  the  plaintiff  understood  the  purpose  for  which  the  money  was  to 
be  applied.  Defendant's  claim  being  that  the  money  was  contributed  for 
election  purposes,  it  was  certainly  part  of  bis  case  to  show  that  plaintiff 
understood  the  purpose. . 

3.  The  defendant  asked  the  plaintiff  upon  cross-examination  if  be  bad 
made  any  memorandum  of  the  transaction.  He  said  he  h»d.  The  defendant 
proceeded  no  further  with  the  inquiry.  This  did  not  entitle  the  plaintiff  up- 
on his  redirect  examination  to  read  the  memorandum  in  evidence.  If  the 
defendant  had  questioned  or  impeached  plaintiff's  testimony  as  to  this  collat- 
eral matter,  then  the  plaintiff  might  have  fortified  bis  stKtement,  but  as  the 
plaintiff  was  not  entitled  upon  his  own  motion  to  give  his  own  declarations 
in  his  favor,  and  as  the  defendant  bad  not  asked  him  to  produce  them,  he 
could  not  advance  any  farther  in  that  direction  than  the  defendant  bad  led 
him. 

4.  It  was  competent  for  the  defendant  to  show  that,  upon  several  occasions 
subsequent  to  the  date  of  the  alleged  loan,  plaintiff  lent  money  to  defend- 
ant and  presented  bills  for  services,  all  of  which  defendant  paid,  without  any 
mention  made  by  plaintiff  of  this  alleged  loan.  Not  that  it  was  plaintiff's 
duty  to  mention  it,  but  because  it  was  possible  that  the  occasions  invited 
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mention,  and  the  facts  in  connection  with  the  circnmstances  were  not  alto- 
gether forfeited  to  the  issue  to  be  determined. 

5.  The  fact  that  defendant  bor^)wed  money  of  others,  not  shown  to  be 
candidates,  could  not  tend  to  show  that  the  plaintiff  lent  him  the  money  in 
question. 

6.  The  relative  majorities  received  by  the  parties  at  the  election  wtis  a 
subsequent  event,  which,  not  being  foreknown,  could  not  aid  in  determining 
the  Issue.  That  the  defendant  was  in  doubt  and  anxiety  as  to  his  own  elec- 
tion, be  admitted. 

7.  The  objection  to  the  testimony  of  Jones,  a  witness  for  the  defendant, 
was  based  upon  the  assumption  that  the  communication  made  by  plalntifif  to 
him  was  made  to  the  latter  in  his  professional  capacity.  This  was  a  prelimi- 
nary question  of  fact,  to  be  determined  by  the  referee.  Jones  was  an  attor- 
ney at  law,  but  he  was  surrogate's  clerk,  and  the  defendant  was  the  surro- 
gate. He  was  the  personal  and  political  friend  of  both  parties,  and  it  Is  clear 
that  the  plaintiff  sought  his  intervention  as  such,  in  order  to  procure  an 
amicable  settlement.  Jones,  as  soon  as  the  nature  of  plaintiff's  solicita- 
tion was  disclosed  to  him,  declined  to  act.  We  think  the  referee  correctly 
decided  the  preliminary  question,  and  therefore  properly  admitted  Jones'  tes- 
timony. 

8.  The  witness  Bagley  was  called  by  the  plaintiff,  and  testiOed  that  he 
had  no  recollection  of  the  transaction  whatever.  The  plaintiff,  in  order  to 
probe  or  refresh  bis  recollection,  asked  him  when  he  first  heard  of  plain tifif's 
claim  against  the  def endan  t.  The  referee  s  ustai  ned  defendant's  objection  to  the 
question.  The  fact  sought  was  not  competent  upon  the  issue,  and  the  extent 
to  which  a  party  may  prot)e  the  recollection  of  his  witness,  who  disappoints 
him,  is  largely  within  the  discretion  of  the  referee,  and  we  cannot  say  that 
be  unwisely  exercised  it. 

9.  The  defendant,  upon  bis  direct  examination,  testified  that  there  was 
a  treasurer  holding  tlie  funds  for  disbursement  at  the  election.  Upon  cross- 
examination  he  Wiis  asked  to  give  the  name  of  the  treasurer,  and  the  referee 
sustained  his  objection  to  the  question.  There  was  no  claim  by  defendant 
that  the  plaintiff  had  himself  delivered  the  $500  to  this  treasurer.  He  simply 
denied  any  knowledge  of  plaintiff's  delivery  of  the  money  to  anyone,  and  that 
he  himself  had  received  it  as  a  loan  or  otherwise.  It  does  not  appear  that  the 
plaintiff  could  liave  been  injured  by  the  suppression  of  the  name  of  the  treas- 
urer, and  it  was  not  improper  for  the  referee  to  limit  the  somewhat  unpleas- 
ant investigation  to  those  shown  to  have  had  some  knowledge  of  the  facts 
throwing  light  upon  the  exact  issue. 

None  of  the  errors  assigned  by  the  plaintiff  require  the  reversal  of  the  judg- 
ment.   Judgment  affirmed,  with  costs.     All  concur. 


People  ex  rel.  McGrath  v.  Gbeen  Island  Wateb  Co. 

{Supreme  Court,  General  Term,  Third  Department.    February  84, 1890.) 

.  Mandamus — To  Watbb  Compast — ^Tbnber  of  Rates. 

Mandamus  will  lie  ag^ainst  a  water  company,  incorporated  under  Acts  N.  Y. 
1878.  o.  787,  as  amended  by  Laws  1886,  c.  423,  for  the  purpoee  of  supplying  a  village 
"and  it8  inhabitants"  with  water,  to  compel  It  to  perform  Its  oontraot  with  a  oon- 
Bumer  who  has  paid  the  rates  legally  due;  but  it  Is  not  suffloient  If  he  tenders  • 
bond  to  pay  whatever  rates  the  court  may  adjudge. 

,  EsToppBa/— Repodiatiox  of  Contract. 

When  a  consumer  makes  a  special  contract  for  five  years  with  the  company  for 
the  use  of  a  siugle  faucet  for  five  dollars  per  year,  he  cannot,  on  putting  In  another 
faucet,  repudiate  the  contract,  and  tender  the  rates  provided  by  the  act  Inoorporat- 
ing  the  company,  which  would  be  more  beneficial  to  nim. 

Appeal  from  special  term,  Albany  county. 
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Application  by  Michael  McGrath  for  a  writ  of  mandamus  ag^alnst  the  Green 
Island  Water  Company.  The  relator  is  a  resident  of  Green  Island.  He  at 
first  received  water  in  bis  house  from  the  company  through  one  faucet,  under 
a  contract  with  the  respondent  for  five  years,  at  five  dollars  per  year.  Subse- 
quently he  adapted  his  house  for  two  families,  and  put  in  another  faucet  for 
the  other  family.  Water  was  thereafter  received  through  both  faucets  for 
about  one  year.  The  respondent  charged  him  $10  for  both  faucets.  The  re- 
lator tendered  $5.50  for  the  supply  for  one  year,  which  the  respondent  refused 
to  accept.  The  relator  bases  his  motion  upon  a  contract  between  the  respond- 
ent and  the  village  of  Green  Island,  to  the  effect  that  the  rates  to  be  charged 
bj  the  respondent  to  consumers  should  not  "exceed  the  present  tariff  charged 
in  the  city  of  Troy, "  and  that  such  tariff  for  a  whole  house  like  his  would  not 
exceed  $5.50.  The  respondent  does  not  deny  the  contract,  or  the  Troy  rates, 
but  claims  Uiat  they  do  not  apply  to  a  bouse  used  for  two  familiee,  nor  super- 
sede the  special  contract  for  five  years.  Upon  the  disagreement  the  respond- 
ent cut  off  the  relator's  whole  supply  of  water.  Belator  now  appeals  from 
the  order  of  special  term  denying  a  peremptory  writ  of  mandamtu,  and  award- 
ing an  alternative  writ. 

Argued  before  Lrabnkd,  P.  J.,  and  Landon  and  Matham,  JJ. 

If.  A.  King,  for  appellant.    R.  A.  Parmenter,  for  respondent. 

Lahdon,  J.  Chapter  737,  Jjaws  1878,  as  amended  by  chapter  422,  Laws 
1885,  under  which  the  Green  Island  Water  Company  was  incorporated,  im- 
poses upon  the  company  the  duty  to  supply  the  inhabitants  of  Green  Island 
with  pure  and  wholesome  water  at  reasonable  rates.  The  contract  between 
the  authorities  of  the  village  of  Green  Island  and  the  compHuy,  for  the  com- 
pany to  supply  the  village  "and  its  inhabitants"  with  such  water,  and  at  rates 
not  to  exceed  those  specified  in  the  schedule  forming  part  of  the  contract,  and 
providing  that  the  rates  to  consumers  shall  not  exceed  the  present  (1887)  tariff 
charged  in  the  city  of  Troy,  was  made  for  the  benefit  of  consumers,  and  re- 
lator as  one  of  such  consumers,  could  avail  himself  of  it,  or  could  make  what- 
ever special  contract  with  the  company  they  could  agree  npon.  Whichever 
contract  the  relator  adopted  he  could  enforce,  and  performance  being  made  or 
tendered  upon  his  part,  would  give  him  the  right  to  the  supply  of  water  in  ac- 
cordance with  its  terms. 

The  respondent  is  a  corporation,  undertaking,  in  view  of  its  franchises  of 
a  public  character,  and  expressly  charged  with  the  duty  to  perform,  a  certain 
service  to  all  who  pay  certain  fees  or  rates  therefor,  and  can  therefore  be  com- 
pelled by  mandamus  to  perform  such  service.  People  v.  Railroad  Co.,  104 
N.  Y.  58,  9  H.  E.  Eep.  856;  People  v.  Railroad  Co.,  28  Hun,  643.  When 
the  cbaracter  of  the  service  charged  upon  the  corporation  is  such  as  it  would 
be  competent  for  the  legislature  to  intrust  to  municipal  corporations  and  pnb- 
lie  officers,  no  reason  is  perceived  why  a  mandamus  will  not  lie  at  the  suit  of 
the  party  aggrieved  in  the  same  manner  as  it  would  in  like  case  against  such 
corporations  or  oflSoers.  The  relator  must  be  destitute  of  any  other  adequate 
remedy.  Still  the  courts  will  be  slow  to  assume  that  he  has  any  adequate  rem- 
edy for  the  non-performance  of  a  quasi  oflScial  duty  in  his  behalf,  or  for  the 
deprivation  of  one  of  the  necessaries  of  life.  But  his  legal  right  must  be 
d^r.  In  this  case  the  relator  is  entitled  to  the  writ  of  peremptory  mandamiu 
if  be  has  paid  or  tendered  payment  of  the  rates  legally  due;  otherwise,  not. 
It  appears  that  in  January,  1888.  be  made  a  contract  with  the  respondent  for 
the  supply  of  water  from  a  single  faucet  at  the  rate  of  five  dollars  per  year  for 
five  years.  His  house  was  then  occupied  by  one  family  only.  Since  then  he 
has  adapted  it  to  two  families,  and  put  in  an  additional  faucet  for  the  second 
tamily,  and  he  now  claims  the  right  to  the  supply  for  both  families  at  the  Troy 
nte  <rf  $5.50  for  the  whole  house,  and  refuses  to  pay  more.  We  do  not  think 
this  position  tenable,  for  the  contract  exists  as  to  the  first  faucet  at  five  dol- 
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lars,  and  so  long  as  that  contract  remains  it  governs  as  to  tliat.  There  is  no 
provision  in  the  Troy  schedule  that  in  such  case  additional  faucets  shall  be 
supplied  at  the  rate  of  50  cents  each.  He  cannot  be  permitted  to  take  the 
benefit  of  bis  special  contract  so  long  as  it  most  benefits  him,  and  repudiate  it 
when  he  finds  that  the  Troy  schedule  would  be  more  beneficial. 

The  relator  claims  that  he  has  tendered  the  respondent  a  bond  to  pay  what- 
ever rates  the  court  may  adjudge.  But  that  is  not  full  tender  of  present  per- 
formance; it  is  a  conditional  tender,  and  therefore  does  not  give  a  clear  pres- 
ent legal  right.  Suppose  the  county  clerk  is  entitled  to  one  dollar  for  recording 
a  paper,  and  the  relator  should  tender  50  cents  in  money  and  a  bond  to  pay 
the  balance,  if  the  court  should  so  adjudge.  It  would  not  be  claimed  that 
mandamus  would  lie  against  tlie  clerk  to  compel  him  to  record  the  paper. 
This  case  does  not  differ  in  principle.  If,  before  the  water  had  been  cut  off, 
the  relator  had  brought  his  action  to  restrain  the  respondent  from  cutting  it 
off,  at  the  same  time  offering  to  pay  whatever  sum  should  be  found  due,  such 
action  perhaps  would  be  well  brought.  The  action  would  have  for  its  object 
the  settlement  of  a  dispute,  relief  against  injury  pending  the  action,  and  pnv 
vision  for  doing  what  equity  requires.  Such  was  Sickles  v.  Gas-Light  Co.,  64 
How.  Pr.  33,  66  How.  Pr.  304.  But  an  application  for  a  peremptory  writ  of 
mandamus aBsutaes  that  no  material  facts  are  in  dispute.  Both  parties  stand 
upon  their  legal  rights.  If  the  relator  is  clearly  right,  he  succeedtf;  otherwise* 
he  fails.    Order  affirmed,  with  $10  costs. 

liBASMBD,  F.  J.,  concurs.    Mayham,  J.,  takes  no  part. 


MoCali.  et  at,  «.  yii.LAGE  or  Sabatoga  SPRmos. 
(Supreme  Court,  General  Term,  Third  Department.    February  24, 18W.) 

KcnnciPAL  Cokpobations — Public  iMPBovsMitNTg — Q-badiito  SnuniTg. 

Laws  N.  Y.  1888,  o.  118,  as  amended  by  Laws  1884,  o.  281,  providing  for  a  commis- 
slon  to  assess  damages  "whenever  the  grade  of  any  street  *  *  *  in  any  Incor- 
porated village  in  this  state  shall  be  changed  oraltered^to  the  injnrvof  the  ownen 
of  houses  already  existing  on  adjoining  lots,  applies  to  the  change  of  a  grade  wkicb 
was  that  of  the  natural  surface  of  the  earth. 

Appeal  from  special  term,  Saratoga  county. 

Petition  by  John  McCall  and  others  for  the  appointment  of  commissioners 
to  assess  their  damages  from  a  change  in  the  grade  of  a  street  in  the  village 
of  Tarrytown.     The  commissioners  were  appointed,  and  the  village  appeals. 

Argued  before  Learned,  P.  J.,  and  Landon  and  Mayeam,  JJ. 

J.  L.  Hmning,  for  appellant.    17m.  H.  McCall,  for  respondent. 

Landon,  J.  Warren  street  and  Lake  avenue  were  for  several  years  prior 
to  1887  public  highways,  and  cared  for  as  such  by  the  village  authorities. 
Their  grade  was  the  natural  grade  of  the  surface  of  the  earth,  except  as  slight 
inequalities  in  the  natural  surface  had  been  removed  by  throwing  tlie  eitrth 
from  the  higher  to  the  lower  places.  The  petitioners  had  built  their  houses 
on  the  streets  while  the  natural  grade  continued.  In  1887  the  village  authori- 
ties established  a  different  grade  from  the  natural  one,  and  changed  the  sur- 
face of  the  street  accordingly,  making  excavations  in  sodoing,  as  the  petition- 
ers allege,  to  their  injury.  Chapter  113,  Laws  1883,  as  amended  by  chapter 
ter  281,  Laws  1884,  authorizes  the  appointment  of  the  commissioners  "when- 
ever the  grade  of  any  street,  *  *  *  in  any  incorporated  village  in  this 
state,  shall  be  changed  or  altered"to  the  injury  of  theowners  of  bouses  already 
existing  on  adjoining  lots.  The  village  contends  that  this  means  a  g^rade 
previously  ordered  and  made,  and  not  the  natural  grade,  which  has  been  ac- 
quiesced in  without  express  order  or  adoption ;  and  that  the  action  of  the  au- 
thorities in  1887  was  the  first  establishment  of  the  grade,  and  not  a  change  or 
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alteration  of  a  previoas  grade.  Every  street  has  a  grade,  whether  established 
by  law  or  accepted  from  nature.  The  act  does  not  distinguish  between  the 
two  grades.  The  mischief  to  be  remedied  may  be  as  great  in  one  case  aa  in 
the  other.  Prior  to  the  statutes  in  question,  it  was  held  that,  in  the  absence 
of  a  statute,  the  lot-owner  could  not  recover  from  the  municipality  for  cunse- 
qoential  damages  to  an  adjoining  lot  caused  by  an  authorized  grading  or  cliange 
of  grade  in  a  street.  Raddiff's  Ex'ra  v.  Mayor,  4  NT.  Y.  196;  Mills  v.  Brook- 
lyn, 32  K.  Y.  489.  These  statutes  are  remedial,  and  should  be  construed  to 
promote  the  remedy  for  such  consequential  damages  in  favor  of  the  parties 
mentioned  in  the  statutes.  The  statute  has  received  this  construction  in  the 
second  department  Wtleif  v.  Village  of  Tarrytoum,  5  N.  Y.  Supp.  241. 
Order  aflBrmed,  with  910  costs  and  printing  disbursements. 
All  concur. 


Fooi.  V.  Ellison  $t  al. 
(Supreme  Court,  Ofeneral  Term,  First  Department.   February  14, 1890.) 

1.  Smm>j»— AonosB— Subbhtutios  or  Ihskmnitobs. 

In  am  action  to  recover  attached  goods,  where  the  sheriff's  indemnitors  are  snb- 
stitnted  in  his  plaoe  as  defendants,  and  directed  to  answer  "the  complaint  herein, " 
the  mles  g^oveming  the  oases  of  interpleader  do  not  apply,  and  no  amendment  of 
the  complaint  is  required ;  it  being  only  necessary  to  prove  the  cause  of  action 
against  the  sheriff. 

i.  SufB— liiABUdTT  or  Attaohiito  CaiDrroB. 

Where  the  record  shows  that  the  indemnity  had  been  given  to  the  sheriff  for  the 
purpose  of  making  the  levy  complained  of,  the  presumption  is  that  it  was  given  at 
the  request  of  the  attaching  creditors,  and  that  they  made  themselves  parties  to  the 
trespass,  and  liable  for  the  damages  arising  therefrom. 

i,  AssiaNXBirr  fob  BstrEriT  or  Cbkditors— Vaxiditt. 

fiepresentations,  by  a  member  of  a  Arm,  in  ref  erenoe  to  its  indebtedness,  will  not 
invalidate  an  assUpiment  subsequently  made  for  the  benefit  of  its  creditors  simply 
because  It  recognized  debts  which  at  that  time  it  was  stated  did  not  exist ;  such  rep- 
resentattons  havintr  no  connection  whatever  with  the  assignment. 

i.  Sun— LiAKD  nr  Aitothib  Stats. 

In  an  action  involving  the  validity  of  such  assignment,  evidence  that,  subsequent 
to  the  execution  thereof,  certain  of  the  firm's  real  estate  in  New  Jersey,  not  men- 
tioned in  the  schedules,  was  transferred  to  other  parties,  is  improperly  excluded,  as, 
in  the  absence  of  any  proof  in  respect  to  the  statutes  of  New  Jersey,  the  assign- 
ment carried  title  to  real  estate  in  that  state,  as  well  as  to  property  in  New  York. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Edgar  Fool,  as  assignee,  etc.,  of  Henry  C.  Nichols  and  Cora  I. 
Nichols,  against  Rodman  B.  Ellison,  William  P.  Ellison,  Carl  Yietor,  and 
Thomas  H.  Cullen,  for  the  value  of  goods  seized  by  the  sheriff,  under  an  at- 
iachment  and  execution  in  favor  of  the  defendants  Ellison,  against  property 
of  Henry  C.  Nichols  &  Co.,  shortly  after  the  latter  Arm  had  made  a  general 
assignment  to  plaintiff.  The  sheriff  was  originally  a  party  defendant.  Yer* 
diet  was  rendered  for  plaintiff.  Defendants  appeal  from  the  judgment  en- 
tered thereon. 

Argued  before  Yan  Brunt,  F.  J.,  and  Bbadt  and  Daniels,  JJ. 

B.  P.  Wilder,  for  appellants.  Harwood  R.  Pool,  {Thomas  F.  Wenttoorth, 
of  oonnsel,)  for  respondent. 

Van  BRiniTt  F.  J.  This  action  was  brought  by  the  plaintiff,  as  assignee 
for  the  benefit  of  creditors,  to  recover  the  value  of  a  stock  of  goods  which  came 
into  his  possession  as  such  assignee,  and  were  subsequently  attached  and  sold 
by  the  sheriff,  who  was  the  original  defendant  in  the  action.  It  appears  that 
tbedefendanto  Yietor  and  Cullen  executed  and  delivered  to  the  sheriff  a  bond 
of  indemnity,  and  the  attached  goods  were  sold  under  execution,  and  the  pro* 
ceeds  received  by  the  defendants  Ellison.  At  their  request  the  sheriff's  In- 
demnitors were  substituted  in  his  place  as  defendants,  and  directed  to  answer 
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the  complaint  herein.  The  answer  of  the  defendants  was  a  general  denial, 
and  the  affirmative  defense  that  the  assignment  under  which  the  plaintiff 
claimed  title  was  fraudulent  as  against  creditors.  Upon  the  trial  of  the  case 
at  circuit  before  a  jury,  motions  were  made  upon  the  part  of  the  defendants 
to  dismiss  the  complaint  upon  varions  grounds,  and  requests  were  made  on 
both  sides  to  direct  a  verdict,  and  the  court  directed  a  verdict  in  favor  of  the 
plaintiff;  and  from  the  judgment  thereupon  entered  this  appeal  is  taken. 

Various  points  have  been  raised  upon  this  appeal  which  it  will  be  necessary 
to  discuss  briefly.  It  ia  urged  that  the  complaint  as  against  the  defendants 
Yietor  and  Cullen,  the  indemnitors,  should  be  dismissed  on  the  ground  that  as 
to  them  it  contained  no  allegations  sufficient  to  constitute  a  cause  of  action. 
The  rules  governing  the  cases  of  interpleader  seem  to  be  relied  upon  by  the 
counsel  for  the  appellants  to  sustain  this  proposition.  This  action  was  orig- 
inally brought  against  the  sheriff,  and  the  indemnitors  made  application  to  the 
court,  under  the  statute,  to  take  the  place  of  the  sheriff,  and  answer  the  cause 
of  action  alleged  in  the  complaint.  It  does  not  appear  that  under  those  cir- 
cumstances any  amendment  of  the  complaint  was  necessary,  as  they  were  de- 
fending in  the  place  and  stead  of  the  sheriff,  and  answering  the  cause  of  ac- 
tion alleged  against  him,  for  which,  if  established  against  him,  they  (the  in- 
demnitors) had  made  themselves  liable.  The  rules  governing  the  cases  of 
interpleader,  therefore,  do  not  seem  to  apply,  as,  in  view  of  the  manner  in 
which  the  action  was  commenced,  the  plaintiff  only  had  to  establish  his  cause 
of  action  against  the  sheriff  in  order  to  be  entitled  to  a  judgment  against  the 
indemnitors  because  of  the  action  which  they  liad  taken  in  intervening  in  the 
action  against  the  sheriff.  It  was  not  necessary,  therefore,  to  prove  any  caaae 
of  action  as  against  the  indemnitor.  It  was  only  necessary  to  prove  the  cause 
of  action  against  the  sheriff. 

It  is  farther  urged  that  the  complaint  should  have  been  dismissed,  as  against 
the  defendant  Bliison,  on  the  ground  that  the  evidence  is  insufficient  to  make 
out  any  cause  of  action.  It  is  true  that  the  mere  fact  that  they  received  the 
proceeds  of  the  sale,  or  a  portion  thereof,  in  no  manner  made  them  liable,  nor 
that  the  execution  issued  against  the  defendants'  property  contained  a  direc- 
tion to  levy  and  sell  the  same  for  the  purpose  of  satisfying  the  execution,  was 
not  sufficient  to  hold  them  as  authorizing  the  trespass  upon  the  part  of  the 
sheriff.  The  fact,  however,  that  they  indemnifled  the  sheriff  against  ail  xmmU 
and  damages  which  might  result  from  such  levy  and  sale,  it  seems  to  us.  was 
sufficient  to  make  them  liable.  It  is  true,  it  is  claimed  that  there  was  no  evi- 
dence going  to  show  any  autliority  upon  the  part  of  the  Ellisons  for  the  com- 
missiou  of  this  trespass.  But  where  the  record  itself,  in  consequence  of  the 
action  of  the  indemnitors,  shows  that  an  indemnity  upon  the  part  of  the  plain- 
tiff had  been  given  to  the  sheriff  for  the  purpose  of  making  this  levy,  the  pre- 
sumption necessarily  arises  that  such  indemnity  was  given  at  the  request  of 
the  defendants  Ellison,  and  that  they,  by  the  fact  of  the  giving  of  such  under- 
taking, made  themselves  parties  to  the  trespass,  and  liable  for  the  damages 
arising  therefrom. 

It  is  further  urged  that  error  was  committed  in  regard  to  the  rule  of  dam- 
ages, and  that  there  was  no  evidence  upon  which  the  jury  could  fix  any  def- 
inite amount  upon  which  their  verdict  could  be  predicated,  or  that  the  dam- 
ages were  excessive.  It  would  appear  that  the  latter  objection  was  well 
taken.  The  evidence  offered  upon  the  part  of  the  plaintiff  tending  to  prove 
value  was  exceedingly  unsatisfactory,  and  the  witnesses  were  not  shown  to  t)e 
qualified  to  speak  upon  that  point.  Tliere  was  evidence,  however,  what  the 
amount  was  which  tliis  property  brought  when  sold  by  the  sherifC,  and  this 
was  clearly  evidence  upon  which  the  jurymight  predicate  an  estimateof  value. 

It  is  Anally  urged  that  error  was  committed  in  the  exclusion  of  testimony 
in  reference  to  the  fraudulent  character  of  the  assignment  under  which  the 
plaintiff  claims.    Most  of  the  rulings  of  the  court  in  respect  to  the  exclu- 
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sion  of  evidence  which  are  criticised  by  the  appellant  were  clearly  correct. 
*Xhe  representations  that  one  of  the  members  of  the  firm  made  at  the  time 
of  the  purchase  of  the  goods  in  reference  to  the  indebtedness  of  the  firm, 
could  not  invalidate  an  assignment  subsequently  made  simply  because  it  rec- 
ognized indebtednesses  which  at  that  time  it  was  stated  did  not  exist;  such 
x-epresentations  having  no  connection  whatever  with  the  assignment.  A 
creditor  cannot  be  deprived  of  the  rights  which  the  law  and  the  statutes  give 
Iilm  by  any  such  indirect  testimony  as  this.  Frnud  must  be  proved,  and  can- 
not be  presumed,  unless  such  facts  are  established  by  competent  evidence  that 
no  other  inference  but  that  of  fraud  can  be  drawn  therefrom. 

We  think,  however,  that  the  learned  court  erred  in  excluding  the  testimony 
as  to  the  New  Jersey  property;  and  it  is  clear  that  this  error  arose  from  the 
fact  that  the  attention  of  the  court  was  called  to  the  case  of  Blaine  v.  Pool, 
13  N.  Y.  St.  Rep.  571,  which  was  claimed  upon  the  part  of  the  plaintiff  to  set- 
tle all  the  questions  raised  In  the  case  at  bar  in  favor  of  the  plaintiff;  and  the 
attention  of  the  court  was  not  called  to  the  fact  that  there  was  a  very  decided 
difference  in  the  proof,  as  it  was  presented  in  the  case  at  bar,  from  that  which 
bad  been  proved  in  Blaine  v.  Pool,  eupra.  In  the  absence  of  any  proof  in 
respect  (o  the  statutes  of  New  Jersey,  all  the  real  estate,  whether  situate  in 
New  York  or  New  Jersey,  owned  by  the  parties  to  the  instrument,  would 
pass  to  the  assignee;  and  in  the  case  of  Blaine  v.  Pool  it  was  held  that  it 
did  not,  simply  because,  upon  proof  of  the  statute  of  New  Jersey,  it  appeared 
that  such  a  conveyance  in  such  an  assignment  was  opposed  to  the  policy  of 
that  state,  which  controlled  the  transfers  of  real  estate  situated  therein.  In 
the  case  at  bar,  no  evidence  was  offered  of  the  statute  of  New  Jersey.  It  did 
not  appear  that  the  statute  of  New  Jersey  was  in  any  way  different  from  the 
statutes  of  New  York,  or  that  the  common  law  had  been  altered  by  any  stat- 
utory r^alation  in  that  state;  and,  as  a  result,  as  far  as  the  proof  in  the  case 
at  bar  was  concerned,  the  assignment  should  have  carried  the  title  to  the  real 
eetate  situate  in  New  Jersey  as  well  as  the  prof>erty  situate  in  New  York. 
£vidence  was  offered  going  to  show  that  one  of  the  parties  to  this  assign- 
ment, in  whom  the  title  to  this  real  estate  in  New  Jersey  stood,  after  the  as- 
signment conveyed  it  to  other  parties;  and  it  might  well  be  argued,  if  this 
evidence  was  l)efore  the  court,  that  this  was  a  fraudulent  action  upon  the  part 
of  one  of  the  assignors,  in  aiitempting  to  take  out  from  the  action  of  the  as- 
signment this  property,  which  had  been  conveyed  thereunder.  Whether 
proof  of  this  fact  would  have  called  upon  the  court  to  hold  that  the  assign- 
ment for  that  reason  was  fraudulent  and  void,  it  is  not  necessary  to  discuss, 
because  it  might  very  well  have  been  that  if  that  proof  had  been  in  the  case, 
and  the  same  motions  at  the  end  of  the  case  had  been  made  as  were  made, 
the  direction  of  the  court,  as  it  had  been  made,  might  have  been  upheld; 
but  it  is  impossible  for  us  to  say  whether  or  not,  with  that  proof  before  the 
court,  it  would  have  made  the  same  disposition  of  the  case  which  it  did ;  such 
proof  having  been  excluded.  It  is  evident  that  the  court  was  misled  as  to  the 
purport  of  the  case  of  Blaine  v.  Pool,  eupra,  and  the  learned  counsel  for  the 
respondent,  judging  from  his  points,  does  not  yet  seem  to  have  realized  the 
dilTerence  between  that  case  and  the  one  at  bar,  as  the  facts  are  now  presented 
upon  the  record.  We  think,  for  the  reasons  given,  that  the  judgment  must 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant,  to  abide  the 
event.    All  concor. 
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CULLEN  t>.  NOBTON. 

(Supreme  Court,  Oeneral  Term,  Thi/rd  Department.    Pebrnary  84, 1890.) 

MaSTBR  mud  SsBYAItT— DaNGBBOCS  ElCPLOTMSNT— ASSTUCFTION  OT  RiRKS. 

Plaintiff's  Intestate  was  employed  In  a  quarry.  Defendant's  foreman,  knowing 
that  a  hole  drilled  and  charged  in  a  perpendicular  wall  of  rock  had  failed  to  explode, 
placed  workmen  to  drill  new  holes  near  the  unezploded  one,  and  directed  intestate 
to  drill  other  holes  near  the  bottom  of  the  walL  and  nndemeath  the  upper  work- 
men. The  naezploded  blast  unexpectedly  exploded,  and  a  fragment  of  rock  struck 
and  killed  intestate.  The  court  charged  the  jury  to  find  for  defendant  if  the  explo- 
sion occurred  from  the  possible  carelessness  of  the  workmen  drilling  near  the  unex- 
Sloded  blast,  but  not  if  it  ocoarred  from  peronssion  or  concussion,  or  from  spark* 
yiug  from  drills  near  it,  unless  intestate  was  chargeable  with  contributory  negli- 
gence. Held,  that  the  charge  was  as  favorable  to  defendant  as  he  had  a  right  to 
demand,  and  that  a  verdict  for  plaintiff  would  not  be  disturbed. 

Appeal  from  circuit  court,  Ulster  county. 

Action  byStacla  Cullen,  administratrix  of  James  Cullen,  deceased,  against 
Frederick  O.  Norton,  to  recover  for  the  death  of  her  intestate  by  reason  of  the 
alleged  negligence  of  defendant.  There  was  a  verdict  for  plRintiff.  From 
the  judgment  thereon  defendant  appeals.  For  former  opinions  and  state- 
ments, see  4  N.  Y.  Supp.  774;  5  N.  Y.  Supp.  523. 

Argued  before  Leaknbd,  P.  J.,  and  Landon  and  Matham,  JJ. 

J.  N.  Fiero,  for  appellant.     Wm.  Loutubery,  for  respondent. 

Landon,  J.  The  facts  are  not  materially  different  from  those  presented 
upon  the  former  appeal.  4  N.  Y.  Supp.  774;  5  N.  Y.  Supp.  523.  We  then 
held  that  the  plaintiff's  intestate  took  upon  himself  all  the  risks  incident  to 
the  dangerous  character  of  bis  service,  except  those  which  might  befall  him 
in  consequence  of  his  master's  negligence.  He  took  the  risks  of  every  danger 
arising  from  the  nature  of  his  employment,  and  from  the  negligence  of  his 
fellow-servants.  We  held  that  it  was  one  of  the  duties  of  his  master — the 
only  duty  material  to  be  considered  in  this  case — to  furnish  him  a  safe  and 
proper  place  in  which  to  prosecute  his  work;  that,  since  this  duty  belonged  to 
the  master,  the  foreman  in  charge  of  the  servants  in  this  part  of  the  work,  in 
assigning  the  intestate  to  bis  place  of  labor,  was  performing  the  duties  of  the 
master,  and  therefore  represented  him;  that  it  was  a  question  of  fact,  for  the 
jury,  whether  the  death  of  the  intestate  was  attributable  to  the  negligence  of 
bis  master  in  not  assigning  him  to  a  proper  and  safe  place  of  labor,  or  whether 
it  was  attributable  to  the  negligence  of  his  fellow-servants,  or  to  his  own. 
The  case  has  been  retried  upon  this  theory,  and  resulted  in  a  verdict  for  the 
plaintiff.  We  think  the  facts,  as  now  presented,  require  an  afSrmance  of  the 
judgment.  It  may  be  conceded  that  the  distinction  between  the  dangerous 
nature  of  the  employment  and  the  dangerous  nature  of  the  place  of  employ- 
ment is  not  always  clearly  perceived.  We  therefore  hazard  an  illustration: 
Suppose  the  place  is  a  rock  in  a  mine,  and  the  work  is  the  picking  out  of  ex- 
plosive powder  from  the  hole  of  an  undischarged  blast  in  the  rock.  The  place, 
aside  from  the  nature  of  this  particular  work,  is  safe;  but  the  work  is  unsafe 
and  dangerous  in  extreme.  If  an  explosion  results  from  the  work,  and  in- 
jures the  servant,  the  injury  is  plainly  attributable  to  the  work,  and  not  to 
the  place.  But  suppose,  while  engaged  in  this  dangerous  work,  an  overhang- 
ing rock,  gradually  becoming  loosened,  now  falls  upon  the  servant,  and  kills 
him.  His  death  is  attributable  to  the  place,  and  the  inquiry  would  be  perti- 
nent whether  his  master  was  negligent  in  assigning  him  to  such  a  place. 
Again,  suppose  the  workman  is  extracting  the  powder  from  the  blast,  as  in 
the  first  supposition,  and  the  danger  is  incident  only  to  the  nature  of  his  work, 
and  the  master,  with  knowledge  of  the  situation,  directs  a  second  workman 
to  drill  a  new  hole  in  the  same  rock,  near  to  the  one  upon  which  the  first 
workman  is  employed.    Clearly,  with  respect  to  the  second  workman,  the 
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place  ia  a  dangeroas  one,  wholly  Irrespective  of  his  own  employment.  As  is 
repeated  In  Htissey  v.  Coger.  112  N.  Y.  614,  20  N.  E.  Bep.  556,  the  mas- 
ter owes  the  duty  to  bis  servants  to  furnish  a  safe  and  proper  place  in  which 
to  prosecute  his  work,  and  to  exercise  care  and  prudence  in  the  protection  of 
bis  servants  from  the  known  and  inherent  dangers  of  the  situation. 

In  the  case  at  bar,  the  foreman  of  the  defendant,  knowing  that  one  of  the 
boles  of  the  blast  in  the  perpendicular  wall  of  rock,  15  feet  above  the  bottom, 
was  not  exploded  in  the  discbarge  of  the  other  holes  near  it,  placed  workmen 
to  drill  new  holes  near  the  unexploded  one,  and  then  placed  the  intestate  to 
driil  other  boles,  near  the  bottom  of  the  wall,  and  underneath  the  upper 
workmen.  The  unexploded  blast  exploded,  and  the  fragments  of  rock  falling 
from  it  killed  plaintiff's  intestate.  The  place  was  unsafe,  for  three  reasons: 
Fint,  from  the  possible  carelessness  of  the  workmen  drilling  near  the  unex- 
ploded blast;  second,  from  percussion  or  concussion ;  tAird,  from  sparks  flying 
from  the  drills  near  it.  The  jury  were  instructed  to  find  for  the  defendant  if 
theexidceion  occurred  from  the  Qrst  cause,  but  not  if  from  the  second  or  third, 
unless  the  intestate  was  chargeable  with  contributory  negligence.  This  was 
as  favorable  to  the  defendant  as  he  was  entitled  to  demand.  The  rule  requir- 
ing the  master  to  protect  his  servant  from  the  known  and  inherent  dangers  of 
the  situation  includes  those  reasonably  to  be  apprehended.  Because  the  care- 
lessness of  fellow-servants,  in  such  a  situation,  is  not  to  be  reasonably  appre- 
hended, the  master  may  escape  the  consequences  arising  from  that  peril.  But 
U  it  was  reasonable  to  apprehend  a  premature  explosion  from  some  other 
eause,  then  the  master's  care  and  prudence  should  have  protected  the  intes- 
tate from  it.  The  foreman  was  his  only  represpntatlve  to  act  for  him;  and 
the  jury  have  found  that  he  not  only  failed  to  exercise  that  care,  but  actually 
did,  with  respect  to  the  intestate,  what  ordinary  care  should  have  restrained 
bim  from  doing.  Leonard  v.  Collins,  70  N.  Y.  90.  In  Htusep  v.  Coger, 
npra,  the  foreman  was  engaged  in  the  work  which  resulted  in  killing  a  work- 
man underneath.  The  injury  was  attributable  to  the  negligence  of  fellow- 
workmen,  and  not  to  causes  peculiar  to  the  place  of  work,  independently  of 
such  negligence.    Judgment  atflrmed,  with  costs.    All  concur. 


FiHGBB  V.  CiTT  OF  KlNQSTON. 

(Aipinenw  Court,  Oeneral  Term,  Third  Department.    Febmary  24, 1800.) 

L  PRDjiaxABT  iKJUKcnoK— DissoLcnoir. 

In  an  action  to  enjoin  a  oi^  from  discharging  sewage  into  a  creek,  on  the  ground 
that  it  will  pollnte  the  ioe  In  plalnttS's  pond,  IS  miles  down  the  stream,  a  prelimi- 
nary injunction  will  be  set  aside  when  the  proof  preponderates  in  favor  of  the  ab- 
sence of  injury,  and  the  case  can  be  tried  on  ita  merits  before  another  winter,  and 
plaintUTs  ice  cannot  be  Injured  in  the  mean  time. 

1  APPEAI/— RkVIBW — CONSIDBBATION  OF  EVEDENOI. 

Upon  appeal  from  the  order  granting  the  inj  unction,  the  court  cannot  take  judicial 
notice  of  the  opinion  of  experts  not  verified  by  affidavit. 

8.  KqmTT— PLUADiNa — Ibbelev/ikt  Ibsttes. 

A  motion  to  strike  out  allegations  in  a  complaint  In  equity  is  properly  denied 
where  the  Irrelevancy  is  not  clear,  and  the  danger  of  false  issues  is  only  possible. 

Appeal  from  special  term,  Albany  county. 

Action  by  William  L.  Finger  against  the  city  of  Kingston  to  enjoin  it  from 
discharging  its  sewage  into  a  creek  below  plaintiff's  ice-pond.  Defendant 
appeals  from  an  order  granting  a  preliminary  injunction,  and  also  from  an  or- 
der denying  a  motion  to  strike  out  certain  allegations  of  the  complaint. 

Argued  before  Leabned,  P.  J.,  and  Landon  and  Mayham,  J  J. 

&■  B.  D.  Hasbrouok  and  W.  Lotmsberry,  for  appellant.  Peter  Oantine,  for 
respondent. 
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Lai^don,  J.  The  preliminary  injunction  was  granted  upon  notice  and 
upon  consideration  of  tlie  afiBdavits  submitted  by  each  party.  When  the  right 
to  an  injunction  depends  upon  the  nature  of  the  action,  it  is  indispensable 
that  the  complaint  show  that  the  plaintiff  is  entitled  to  judgment  awarding' 
the  injunction.  Code,  §  603.  But  it  would  be  idle  for  the  defendant  to  con< 
test  the  motion  upon  affidavits  upon  his  part,  if  the  test  of  decision  is  wheth- 
er the  complaint  shows  a  prima  faeie  case  entitling  the  plaintiff  to  judgment 
awarding  the  injunction.  The  test  must  be,  what  does  sound  discretion  re- 
quire upon  the  entire  case?  No  inflexible  rule  can  be  laid  down,  for  that 
would  exclude  discretion;  but  it  is  probably  safe  to  say  that  it  ought  to  appear 
to  be  reasonably  probable  that  the  plaintiff  will  ultimately  prevail  in  estab- 
lishing his  right  to  a  perpetual  injunction.  But  when  the  defendant  can  be 
fully  indemnified,  and  the  plaintiff  cannot,  this  rule  may  be  too  stringent.  In 
this  case  the  defendant  has  constructed  sewers  for  the  use  of  its  inhabitants 
in  a  portion  of  the  city.  These  sewers  flrstdischarge  into  settling  tanks  about 
400  feet  from  the  Esopus  creek.  The  office  of  these  tanks  is  to  remove  by 
sedimentation  much  of  the  obnoxious  matter  contained  in  the  sewage.  From 
the  tanks  the  outflow  of  the  sewage  water  Is  into  the  creek.  The  plaintiff  haa 
a  dam  across  the  creek,  13  miles  down  the  stream,  at  Saugerties.  This  dam 
forms  a  pond  from  which  the  plaintiff  gathers  ice  for  the  market.  He  all^^ 
that  the  discharge  from  the  sewers  will  spoil  or  injure  the  ice  In  the  pond,  to 
his  irreparable  and  continuous  damage. 

Important  and  useful  as  the  defendant's  system  of  sewage  may  be,  the  plain- 
tiff's  private  right  to  have  the  water  flow  into  his  pond  free  from  the  sewage 
pollution  must  be  respected.  In  what  way  the  constantly  recurring  problem 
of  sewage  discharge  is  to  be  solved,  we  do  not  know.  The  defendant  has 
taken  some  precautions  against  the  discharge  of  the  more  obnoxious  contents 
of  the  sewage.  We  do  not  know  whether  these  precautions  are  enough.  We 
have  examined  all  the  affidavits.  It  is  not  clear  that  the  plaintiff's  ice  will  be 
Injured.  The  Esopus  creek  is  a  large  stream,  and  its  volume  is  considerably  in- 
creased between  Kingston  and  Saugerties  by  two  large  streams  flowing  into  it. 
Whether  the  dispersion  of  a  small  volume  of  sewage  water  into  a  large  stream 
of  fresh  water,  followed  by  a  flowage  of  13  miles  in  the  open  stream,  would 
sufRce  to  restore  purity  to  the  sewage  water,  is  a  question  upon  which  experts 
may  differ.  The  affidavits  on  the  part  of  the  city  tend  strongly  to  show  that 
no  injury  could  result  from  it  to  the  ice  formed  at  Saugerties,  and  we  think 
the  proofs  now  before  us  preponderate  in  favor  of  the  absence  of  injury.  We 
cannot  take  judicial  notice  of  the  opinions  of  experts  not  verified  by  aiBdavit. 
The  issue  ought  to  be  decided  upon  further  evidence  than  is  now  before  us. 
We  think  the  case  can  be  tried  upon  the  merits  before  another  winter;  and. 
as  we  do  not  think  the  plaintiff's  ice  can  meantime  be  injured,  we  conclude  to 
vacate  the  preliminary  injunction.  The  order  is  reversed,  with  910  costs  and 
printing  disbursements,  and  the  motion  denied,  and  the  injunction  vacated, 
with  $10  costs. 

Leabned,  p.  J.,  concurs.    Matbam,  J.,  takes  no  part. 

MOTION  TO  STiUKE  OUT. 

Landodt,  J.  The  defendant  also  appeals  from  an  order  of  the  special  term 
denying  a  motion  to  strike  out  certain  allegations  of  the  complaint  as  irrele- 
vant. The  first  is  to  the  effect  that  bis  ice,  when  polluted  by  the  sewage,  will 
Injure  the  health  of  the  persons  using  it;  the  second  alleges  the  extent  of  his 
market  for  ice;  the  third,  that  other  people  also  obtain  ice  from  his  pond;  the 
fourth  contains  an  advisory  resolution  of  the  state  board  of  health;  the  fifth, 
that  the  defendant  can  make  its  sewage  deposits  into  fertilizers,  and  can  dis- 
charge the  sewage  water  into  the  Bondout  creek;  and  the  sixth  that  the  de- 
fendant had  due  notice  that  suit  would  follow  its  discharge  of  sewage  into 
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the  Ssopus  creek.  It  is  probable  thnt  the  third  nnd  fourth  allegations  are  not 
material  to  the  plaintiff's  case,  and  that  the  fifth  and  sixth  are  anticipatory  of 
objections  to  be  asserted  by  the  defendant.  But  we  do  not  think  the  defend- 
ant is  aggrieved  by  any  of  them.  In  an  equity  case,  it  is  usual  for  the 
plaintiff  to  allege  his  equities;  and  if,  ont  of  abundant  caution,  he  should  al- 
lege matterB  which  do  not  constitute  any  equity  in  his  favor,  the  defendant 
is  not  aggrieved  thereby,  unless  he  is  misled  into  combating  a  false  issue. 
The  trjfd  court,  as  the  case  is  unfolded,  is  in  a  better  condition  to  judge  re- 
specting saeh  matters.  We  are  not  inclined  to  favor  such  motions,  unless  the 
irrelevant^  ia  clear,  and  the  danger  of  false  issues  somethi  ng  more  than  barely 
pcealble.    Order  affirmed,  with  910  costs,  and  printing  disbursements. 

Leabned,  p.  J.,  concurs.    Math  ah,  .T.,  takes  no  part. 


Hudson  Biveb  Tel.  Co.  v.  Watekvxibt  Turnpike  &  R.  Co.i 
(Supreme  Court,  Oeneral  Term,  TMird  Department.    February  24, 1890.) 

I.  HoBSB  Axo  Strsbt  Bailboaim— Fkakohiss— Usb  ot  Euctbicitt. 

Laws  N.  T.  1863,  o.  888,  authorized  defendant  to  operate  a  street  railroad  In  the 
streets  of  Albany,  and  to  use  "the  power  of  horses,  aaimals,  or  any  mecbanlcal  or 
other  power,  or  the  combination  of  them. "  Held,  that  It  embraced  electricity  as  a 
motive  power. 

8.  IsnmcnoK — Dissoltttioii  is  Tania. 

Plaintiff,  a  telephone  company,  had  authority  to  string  its  wires  along  certain 
streets,  and  sued  to  restrain  defendant  from  operatinc;  its  electric  railway  on  the 
same  streets  on  the  ground  that  it  interfered  with  the  telephone  communication. 
Upon  the  motion  for  an  injunction  peTidente  Zite.  it  appeared  that  the  adoption  by 
either  party  of  the  "metallic  circuit"  would  obviate  the  electrical  interference 
complained  of  by  plaintiff,  and  that  it  would  be  much  cheaper  for  the  telephone  com- 
pany to  construct  It  than  for  the  railway.  Held,  that  an  order  granting  the  in- 
junction would  be  vacated,  upon  defendant  stlpnlating  ttiat  the  court  might  deter- 
mine on  the  trial  and  adjudge  to  plaintiff  such  recovery  for  the  expense  and  dam- 
age to  it  by  reason  of  its  constructing  a  metallic  circuit  as  might  be  just  and  equi- 
table, and  upon  defendant  giving  a  Dond  for  payment  to  plaintiff  of  the  amount 
awarded  ai^nst  it. 

Appeal  from  special  term,  Albany  county. 

Action  by  the  Hudson  River  Telephone  Company  against  the  Watervliet 
Turnpike  &  Railroad  Company,  for  an  injunction  to  restrain  the  latter  for 
operating  its  electric  railway.  Defendant  appeals  from  an  order  granting  an 
injunction  pendente  lite.  , 

Atgned  before  Learned,  F.  J.,  and  Landon,  J. 

Mathew  Hale,  L.  ff.  Sun,  and  John  8.  Wiie,  for  appellant,  2>.  Cady  Her- 
rick,  for  respondent. 

Landon,  J.  It  appears  that  the  plaintiff  is  lawfully  incorporated  as  a  tel- 
ephone company,  and  is  lawfully  in  possession  of  its  lines,  poles,  stations, 
and  apparatus,  and  that  it  lawfully  operates  the  same.  The  defendant  was 
incorporated  in  1828  as  a  turnpike  company,  and  by  chapter  233,  Laws  1862, 
it  was  authorized  to  operate  a  street  railroad.  The  plaintiff  challenges  the  right 
of  the  defendant  to  use  electricity  as  its  motive  power.  The  act  in  question 
authorized  the  defendant  to  use  "the  power  of  horses,  animals,  or  any  mechan- 
ical or  other  power,  dr  the  combination  of  them,  which  the  said  company  may 
choose  to  employ,  except  the  force  of  steam."  The  plaintiff  bases  its  chal- 
lenge upon  the  fact  that  in  1862  electricity  as  a  propellor  of  railway  cars  was 
unknown,  and  hence  not  within  the  intention  of  the  legislature.  But  the 
legislators  of  that  day  were  not  ignorant  of  the  inventive  and  experimental 
activity  of  the  age,  and  had  they  intended  to  grant  the  defendant  any  right  to 

>Xodifying  8  N.  T.  Snpp.  497. 
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use  any  power  except  steam  which  sabsequent  invention  or  experiment  might 
demonstrate  to  be  most  beneficial  to  the  company  and  to  the  public,  the  language 
employed  Would  have  been  apt  for  the  purpose.  We  therefore  think  tbe 
terms  and  intent  of  the  act  embrace  electricity  as  a  motive  power.  By  tbe 
grant  of  the  state  the  plaintiff  lawfully  uses  electricity  for  telephonic  pur- 
poses,  and  the  defendant  lawfully  uses  it  for  railway  propulsion,  and  each 
company  has  its  respective  rights  and  privileges  along  the  same  streets  and 
highways.  As  the  public  grant  vests  in  each  company  franchises  and  privi- 
leges for  unlike  occupations,  the  grant  to  one  is  not  necessarily  repugnant  to 
the  grant  to  the  other,  nor  in  derrogation  of  it,  unless  it  is  impossible  for  the 
one  to  co-exist  upon  the  same  streets  and  highways  with  tbe  other.  The  grant 
of  public  franchises  and  privileges  by  the  state  is  strictly  construed,  and 
hence,  as  between  claimants  under  different  grants,  unless  more  is  expressly 
granted,  no  more  passes  than  is  reasonably  necessary  for  the  beneficial  enjoy- 
ment of  the  grant.  People  v.  Newton,  112  N,  Y.  396,  19  N.  E.  Rep.  831. 
The  claim  of  exclusive  privileges  will  not  be  allowed  when  not  expressly  con- 
ferred. Water  Co.  v.  City  o/  Syracuse,  22  N.  E.  Bep.  381.  The  grant  of 
franchises  and  privileges  is  unlike  a  grant  of  land.  Tbe  grantee  of  land  is 
vested  with  exclusive  dominion,  and  whoever,  without  permission,  iAjurioos- 
ly  invades  it,  whether  by  personal  entry,  by  polluted  waters  or  noxious  vapors, 
infringes  upon  the  owners'  rights.  To  the  extent  that  there  is  here  a  grant 
of  the  use  of  land  as  space  on  the  surface,  or  above  or  beneath  it,  having 
measurable  dimensions,  the  grant  to  the  telephone  company  may  be  likened 
to  a  grant  of  land,  and  the  defendant  may  not  exclude  it  from  that  space, 
though  it  might  be  competent  for  the  court  to  readjust  the  occupancy  so  as 
to  afford  mutual  accommodation.  Thus  one  may,  by  municipal  permission, 
lay  his  gas,  water,  or  sewer  pipes  beneath  the  surface  of  tbe  street.  A  rail- 
way company  may  subsequently  be  granted  the  privilege  to  lay  its  tracks  up- 
on the  same  street,  subject  to  the  proper  readjustment  of  tbe  gas,  water,  and 
sewer  pipes,  and  the  owner  of  the  latter  has  no  vested  right  to  prevent  such 
readjustment.  Ko  complaint  is  here  made  as  to  any  visible  invasion  of  the 
plaintiff's  defined  or  inclosed  field  of  space.  The  plaintiff  alleges  an  invasion 
of  its  electrical  field,  or,  rather,  that  tbe  defendant  extends  its  electrical  field 
so  as  to  include  or  co-occupy  that  of  the  plaintiff.  Unlike  fields  of  land,  these 
electrical  fields  are  not  definitely  measurable.  They  extend  into  the  regions 
above  and  below  the  surface  of  the  earth,  but  to  what  extent,  or  bow  constant 
or  variable,  the  president  of  the  plaintiff,  in  his  afiSdavit,  declares  that  he  "is 
eutirely  unable  to  state."  • 

It  is  obvious  that  the  rules  applicable  to  a  definite  acreage  of  land  may  not 
be  applicable  here.  The  grant  to  each  company  is  to  employ  upon  the  same 
street  the  invisible  energies  of  nature,  and,  since  it  is  in  vain  to  define  the 
fields  that  confine  them,  we  are  perforce  constrained  to  seek  for  methods 
which  will  neutralize  or  reduce  to  a  minimum  the  injurious  effects  of  their 
contact  or  interference  with  each  other.  That  method,  it  seems  to  be  con- 
ceded, exists  in  a  device  for  a  metallic  circuit  for  the  return  current  of  the 
electricity.  The  earth  completes  with  tbe  outgoing  wires  a  natural  return 
circuit  for  the  electricity  sent  forth  upon  the  wires  from  the  generating  sta- 
tions, but  since  the  earth  is  common  to  both  companies,  and  both  cannot  use 
it,  but  one  company  may  safely  use  it,  if  the  other  will  use  an  aerial  metallic 
circuit,  the  problem  seems  to  be  which  company,  under  the  oircumstances, 
ought  to  use  the  metallic  circuit;  and,  if  the  plaintiff  ought  to  use  it,  ought 
the  defendant  to  pay  the  expense  thereof  wholly  or  in  part? 

The  method  which  either  party  should  employ  for  the  return  circuit  for  its 
current  of  electricity  is  not  defined  in  the  grant  of  its  franchises,  and  there- 
fore is  not  expressly,  much  less  exclusively,  bestowed.  Neither  company, 
therefore,  has  any  exclunive  privilege  to  use  what  is  called  the  "grounded  or 
4:trth  circuit."    Both  companies  are  granted  privileges  upon  certain  streets. 
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Tb«  public  motive  indncing  the  respective  grants  was  to  pronoote  the  public 
welfare,  and  to  enlarge  the  public  benefits  to  be  derived  from  the  streets.  It 
is  plain  tliAt,  if  these  grants  can  be  so  construed  as  to  permit  both  companies 
to  occupy  the  same  streets  beneficially  to  themselves  and  to  tlie  public,  such 
eoDBteaction  should  be  adopted.  To  accomplish  this,  each  company  should 
adopt,  upon  equitable  terms,  such  reasonable  methods  and  safeguards  as  shall 
most  prevent  interference  with  the  other  or  injury  to  itself.  Each  grant, 
therefore,  as  against  the  necessary  requirements  of  the  other,  has  no  greater 
extent  than  is  reasonably  necessary  for  its  beneficial  enjoyment.  What  is  rea- 
sonably necessary  must  depend  in  some  degree  upon  what  is  known  to  be  the 
most  Improved  available  appliances  both  to  avoid  inflicting  injury  or  receiv- 
ing it  between  each  other.  The  same  rule  which  binds  them  to  care  to  avoid 
in  jury  to  third  persons  binds  them  as  to  each  other.  Both  companies  can  main- 
tain and  operate  their  respective  plants  upon  the  same  streets,  and  each  should 
do  what  is  reasonably  necessary  to  avoid  interference  with  the  other  and  to 
protect  itself.  The  railroad  company  does  not  threaten  to  come  into  contact 
with  the  poles  of  the  telephone  company,  nor  with  its  wires,  except  as  the 
greater  volume  of  electricity  employed  by  defendant  may,  by  induction  above 
ground  and  conduction  under  ground,  disturb  the  proper  and  more  delicate 
operation  of  the  smaller  volume  of  electricity  employed  by  the  plaintifi.  If 
there  were  no  reasonable  and  practicable  method  to  obviate  this  interference, 
the  defendant  must  needs  desist  from  the  use  of  electricity  as  a  railway  motive 
power  upon  the  streets  preoccupied  by  the  plaintiff.  This,  for  the  reason  that  the 
privilege  to  operate  the  telephone  beneficially  gives  the  real  value  to  the  estab- 
lisbed  lines,  and  is  valuable  property.  It  cannot  be  presumed  that  the  state  in- 
tended to  destroy  or  diminish  this  property,  in  the  absence  of  an  express  revoca- 
tion of  chartered  privileges.  But  as  the  plaintiff  can  be  protected  or  can  protect 
itself  against  the  injurious  eiTects  of  the  electricity  employed  by  the  defend- 
ant, no  necessity  exists  for  denying  the  use  of  electricity  to  the  defendant. 
Cleailj,  If  there  are  two  methods  open  to  the  plaintiff,  one  exclusive  of  the 
defendant  and  the  other  not,  and  both  equally  serviceable  and  practicable,  the 
latter  should  be  adopted. 

It  remains  to  consider  whether  the  railway  company  ought  to  do  more  or 
otherwise  than  it  has  done  to  prevent  electrical  interference  with  the  telephone 
company,  and  whether  the  telephone  company  can  reasonably  be  required  to 
adopt  other  and  improved  methods  to  protect  itself  from  such  electrical  inter- 
ference. Upon  the  evidence  before  us,  it  seems  to  be  true  that  the  single  trol- 
ley system  lulopted  by  the  railway  company  is  the  best  now  known,  regard 
being  had  to  mechanical,  electrical,  and  financial  considerations,  but  without 
regard  to  electrical  interference  with  the  telephone,  which  uses  the  grounded 
or  earth  circuit  instead  of  a  metallic  circuit.  The  plaintiff  does  not  use  the 
metallic  circuit.  It  is  much  cheaper  to  construct  the  metallic  circuit  for  the 
telephone  than  for  the  railway.  It  appears  to  be  shown  by  the  evidence  that 
ttie  metallic  circuit,  if  employed  by  the  telephone  company,  would  obviate  the 
electrical  interference  of  which  plaintiff  complains.  We  should  certainly  in 
the  interest  of  the  public,  as  well  as  that  of  the  railway  company,  permit  the 
latter  to  construct  its  road  upon  the  most  approved  system.  Other  methods 
for  the  protection  of  the  telephone  are  suggested.  But  it  does  not  appear 
that  any  other  is  equally  effective  to  prevent  disturbances.  To  construct  the 
metallic  circuit  for  the  telephone  would  be  expensive,  but  how  expensive  does 
not  appear.  Assuming  then,  that  the  adoption  of  a  metallic  circuit  for  the 
tel^hone  is  the  most  reasonable  method  of  obviating  the  injury  from  electrical 
interference,  the  question  will  arise  whether  the  telephone  or  railway  com- 
pany ought  to  bear  the  expense.  This  is  an  equity  action  in  which,  upon  the 
trial,  the  court  will  have  jurisdiction  to  administer  all  the  relief  which  the  nat- 
ure of  the  case  and  the  facts  demand,  and  to  frame  its  judgment  in  such  terms 
as  shall  compel  obedience  by  both  parties.     AVhoever  see&  equity  must  do  it. 
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and  hence  the  court,  in  its  equitable  mandate  against  the  defendant,  can  im- 
pose equitable  conditions  upon  the  plaintiff.    In  one  sense  the  injuiy  com- 
plained of  is  neither  irreparable  nor  necessarily  continuous,  since  it  can  be 
removed  by  Incurring  the  necessary  expense.    But,  if  the  plaintiff  shall  Incnr 
all  the  expense  without  compulsion  or  legal  duress,  it  might  be  r^^rded  as 
Toluntarlly  Incurring  it,  and  hence  could  not  recover  it  from  defendants,  and 
would  suffer,  to  that  extent,  irreparable  loss.    The  present  methods  of  the 
plaintiff  are  all  it  requires  if  the  defendant  should  not  interpose  its  destrnct- 
ive  agency.    It  may  be  that  the  defendants  ought  to  bear  the  expense  of  a 
change  of  plan.    That  expense  would  be  less,  and  the  advantages  to  the  de- 
fendant greater,  than  if  it  were  compelled  to  adopt  the  double  trolley  system. 
It  may  be  that  plaintiff's  obligation  to  maintain  a  metallic  circuit  after  it 
shall  have  been  established  will  be  the  proper  measure  of  its  share  of  the  bur- 
den.   It  may  also  be  that  priority  in  time  gives  the  better  equity.     The  de- 
fendant may  lawfully  enter  upon  the  street,  but  the  condition  may  be  implied 
tliat  it  shall  also  indemnify  others  already  rightfully  there  against  the  addi- 
tional expense  which  its  entry  subjects  them  to,  as  in  the  case  of  the  gas,  water, 
and  sewer  pipes  already  referred  to.    But  we  cannot  now  well  decide  who 
will  ultimately  be  liable  for  this  expense,  or  whether  equity  requires  its  appor- 
tionment.   This  matter  was  less  fully  considered  upon  the  argument  than  the 
electrical  and  other  important  features  of  this  somewhat  novel  case.    We  can- 
not place  the  burden  of  this  expense  in  the  first  instance  upon  the  defendant, 
since  the  plaintiff  ought  not  to  yield  control  of  its  lines  to  the  defendant.    The 
necessities  of  the  case  compel  us  to  require  the  plaintiff  to  assume  it,  111  order 
to  protect  itself  against  the  defendant. 

Ordered  that  the  injunction  be  continued  as  follows  for  80  days,  and  un- 
til the  defendant  shall  stipulate:  (1)  That  the  court  may  determine  on  the 
trial  what  has  been  or  what  will  be  the  necessary  expense  to  the  plaintiff 
of  preventing,  by  metallic  circuit  or  otherwise,  the  injury  to,  and  interfer- 
ence with,  the  operation  of  their  telephone  complained  of  in  the  complaint. 
(2)  And  that  the  court  may  furtlier  determine  on  the  trial  what  damage,  if 
any,  plaintiff  has  sustained  to  his  business,  or  will  sustain,  by  reason  of  the 
matter  set  forth  in  the  complaint,  before  the  same  can  be  with  reasonable  care 
prevented  as  aforesaid.  (3)  And  that  in  this  action  the  court  may  adjadge  to 
the  plaintiff  against  the  defendant  such  recovery  for  said  expense  and  for  said 
damages  as  may  be  just  and  equitable  on  the  proof  established  at  the  trial. 
(36)  And,  further,  until  the  defendant  shall  have  given  to  the  plaintiff  a  bond 
In  the  penal  sum  of dollars,  with  two  sufficient  sureties  duly  acknowl- 
edged, said  sureties  to  justify  in  the  usual  manner,  conditioned  that  the  de- 
fendant will  pay  to  the  plaintiff  any  sum  or  sums  which  may  be  adjadged 
against  defendant  in  this  action.  (8c)  Upon  the  giving  of  said  stipulation  and 
bond  the  defendant  may  apply,  on  two  days'  notice,  to  any  judge  of  the  gen- 
eral term  for  a  certificate  that  said  bond  and  stipulation  have  been  duly  given. 
On  filing  said  certificate,  the  injunction  shall  be  raised.  {Sd)  Should  the  in- 
junction be  vacated  as  above  provided,  the  plaintiff  may,  within  20  days  there- 
after, (or  such  further  time  as  may  be  granted  by  any  justice,)  serve  a  sup- 
plementary complaint  so  as  to  seek  the  recovery  of  such  expense  aad  damage, 
or  other  or  further  relief,  as  it  may  be  advised.  Costs  of  this  appeal  order  to  be 
settled. 


Digitized  by 


Google 


Sup.Ck.]  PBOPLE  V.  SMITH.  181 


People  ex  rel.  Ckwx  e.  Shith. 

(Supreme  Court,  General  Term,  Fifth  Department    December  80, 1880.) 

Ooon  OF  SmciAi,  SsssioNa— Pbookdubb — CsiiTmoATa  or  Conviction. 

Wbere  a  trial  has  been  had  and  certificate  of  judgment  delivered  to  the  proper 
QiBcer,  a  court  of  speoia]  sessions,  in  New  Torx,  is  functus  offlclo;  and,  tbouKh 
the  judgment  and  certificate  may  be  void,  the  justice  has  no  power  to  revive  the 
court  at  a  subsequent  date  for  the  purpose  of  signing  a  certificate  of  conviction  em- 
bodying what  purports  to  be  another  judgment  in  the  same  case. 

Appeal  from  Orleans  county  court. 

Application,  on  the  relation  of  Orson  T.  Oook  against  Samuel  Smith,  for 
a  writ  of  habeas  corpus.     The  writ  was  dismissed,  and  relator  appeals. 

Argued  before  Bakker,  F.  J.,  and  Dwiqht  and  Macombeb,  JJ. 

D.  N.  Salisbury,  for  appellant.  W.  P.  L.  Stafford,  Dist.  Atty.,  for  re- 
spondent. 

DwiOHT,  J.  The  relator  was  tried  by  a  jury,  in  a  court  of  special  sessions, 
on  a  charge  of  cruelty  to  animals.  The  trial  was  concluded,  by  a  verdict  of 
guilty,  oil  the  23d  day  of  May,  1889;  and  on  the  same  day  the  court  rendered 
a  judgment  on  conviction  which  was  void  because  in  the  alternative  of  fine 
or  imprisonment  The  court  also,  on  the  same  day,  made  and  signed  a  certif- 
icate of  conviction  embodying  the  judgment  rendered  as  above,  and  which 
vas  liable  to  the  further  objection  that  it  did  not  designate  the  ofiense  of 
which  the  accused  had  been  convicted,  except  as  a  misdemeanor,  and  deliv- 
ered it  to  a  constable,  the  defendant  in  this  proceeding.  Eight  days  later, 
and  without  any  adjournment  of  the  court,  or  continuance  of  the  case,  in  the 
meantime,  the  justice  made  and  signed  another  certificate  of  conviction,  em- 
bodying what  purported  to  be  anotlicr  judgment,  and  delivered  it  to  the  same 
constable,  who  thereupon  arrested  the  relator;  and  he  was  in  custody  on  that 
process  when  he  sued  out  the  writ  of  habetu  corpus  upon  which  the  order  ap- 
pealed from  was  made. 

We  think  the  order  was  erroneous,  and  that  the  relator  was  entitled  to  his 
discharge.  The  first  judgment  and  certificate  were  void  for  the  reasons 
stated ;  and  the  second  certificate  was  void  because  it  embodied  a  judgment 
which  liad  not  been  rendered,  and  because,  at  the  time  It  was  made,  the  jus- 
tice had  no  jurisdiction  of  the  case.  We  held  in  the  case  of  People' v.  Starkt, 
1 N.  Y.  Supp.  721,  that  a  court  of  special  sessions  is  organized  only  pro  hao 
vice, — for  the  trial  and  judgment  in  eacbparticularcase, — a,nd  is  functus  officio 
when  judgment  is  rendered  therein,  and  a  certificate  of  such  judgment  is  made 
and  signed,  and  delivered  to  the  sheriff  or  constable.  Lattimore  v.  People, 
10  How.  Pr.  836.  An  error  occurred  in  the  report  of  the  opinion  of  the  court  in 
the  Case  cfStarks,  in  the  omission  of  the  words  "the  filing  of"  before  the  words 
"the certificate  of  the  entry  of  judgment,"  in  the  last  line  of  page  723.  We 
did  not  intend  to  say  that  the  making  and  signing  of  the  certiticate  was  not  a 
part  of  the  duty  of  the  court  of  special  sessions  while  organized  as  such,  as, 
ander  the  statute,  it  dearly  is.  Code  Grim.  Froc.  §  721.  That  section  re- 
quires that  the  court  shall  make  and  sign  the  certificate  "  when  a  conviction 
ii  bad  apon  a  plea  of  guilty,  or  upon  a  trial;"  and  this  language,  though  not 
to  be  construed  to  mean  immediately,  or  upon  the  instant  of  the  rendition  of 
the  judgment,  undoubtedly  does  intend  that  the  certificate  shall  be  made  dur- 
ing the  session  of  the  court,  and  cannot  be  made  by  the  justice  after  the  court 
organized  for  the  trial  uf  the  case  has  ceased  to  exist.  Equivalent  language 
is  nsed  in  section  717  in  regard  to  the  time  when  judgment  shall  be  rendered, 
and  80  it  was  in  the  statute  before  the  enactment  of  the  Code  of  Criminal 
Procednre.  2  Bev.  St.  p.  714,  g  19.  Under  that  statute,  the  court,  in  Latli- 
more  v.  People,  supra,  says:  "It  is  as  a  court,  and  not  as  a  justice  of  the 
peace  merely,  that  the  magistrate  renders  judgment;  and  the  record  must 
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show  that  the  court  was  in  session  when  it  was  rendered.  There  is  nothing 
jn  the  statute  which  requires  a  court  of  special  sessions  to  render  judgment 
forthwith  upon  the  delivery  of  the  yerdict  by  the  jury,  as  in  civil  actions  be- 
fore a  justice;  but,  undoubtedly,  it  must  be  rendered  during  the  continuance 
of  the  session  of  the  court,  and  before  it  is  at  an  end."  In  this  case,  a  judg- 
ment was  so  rendered,  and  a  certificate  thereof  delivered  to  the  constable,  im- 
mediately succeeding  the  yerdict,  on  the  23d  of  May.  That  judgment  and 
certificate  were  void.  There  is  nothing  to  show  when,  if  ever,  the  new  judgment 
was  rendered,  except  that  the  new  certificate  was  dated  May  Slst;  and  there 
is  no  pretense  that  the  court  had  been  held  open,  or  the  case  continued  beyond 
the  23d.  This  being  so,  the  justice  had  no  power  to  revive  or  reorganize  the 
court  of  special  sessions  at  a  subsequent  date  for  the  purpose  of  either  render- 
ing  judgment,  or  making  and  signing  a  certificate.  In  this  case  the  justice 
testified  that  he  did  write  in  his  minutes  a  sentence  such  as  that  embodied  in 
the  second  certificate,  and  he  may  have  intended  to  be  understood,  though 
that  is  not  clear,  that  he  wrote  that  sentence  before  he  wrote  the  one  which 
was  pronounced;  but  the  evidence  is  undisputed  tiiat  he  pronounced  only  one 
sentence,  and  that  was  the  void  judgment  which  was  embodied  in  the  first 
certificate.  The  statute  does  not  require  that  any  judgment  should  be  en- 
tered in  the  minutes  of  the  court.  In  short,  there  is  but  one  mode  of  render- 
ing judgment,  and  that  is  by  pronouncing  sentence;  and  there  is  but  one  rec- 
ord of  the  judgment,  and  that  is  the  certificate  of  the  sentence  pronounced. 

We  conclude,  therefore,  that  the  judgment  which  was  embodied  in  the  first 
certificate  was  the  only  judgment  rendered  in  this  case;  that  after  it  whs  cer- 
tified, and  the  certificate  delivered  to  the  constable,  the  court  in  which  the  re- 
lator was  tried  was  at  an  end;  that  the  attempt  of  the  justice  thereafter  to 
certify  a  judgment  which  bad  never  been  rendered  was  nugatory;  and  that 
the  arrest  of  the  relator  on  the  new  certificate  was  without  warrant  of  law. 
If  so,  the  order  dismissing  the  writ  of  habeas  corpus,  and  remanding  the  re- 
lator, was  error,  and  must  be  reversed.  Order  appealed  from  reversed,  and 
the  relator  discharged. 


In  re  Kbhets'  Estate. 

{Supreme  Court,  General  Term,  First  Department.    February  14, 1800.) 

CouJiTBRAi.  Ikheritihoe  Tax — Wben  Statdtb  Tasss  Effect. 

Laws  N.  Y.  1887,  o.  713,  exempting  legacies  to  adopted  children  from  the  collat- 
eral inheritance  tax,  declares  that  "  this  act  shall  take  effect  immediatAly. "  1  Rev. 
St.  K.  Y.  p.  157,  i  12,  (8th  Ed.  p.  471,)  declares  that  every  law,  unless  a  different 
time  is  prescribed,  shall  take  effect  on  the  twentieth  day  after  the  day  of  Its  final 
passage.  Beld,  that  the  former  act  took  effect  immediately  on  its  approval  by  tbe 
governor,  on  June  14, 1889,  and  not  on  the  day  of  its  final  passage  by  the  legislature, 
and  was  inapplicable  to  an  order  of  the  surrogate,  made  before  snch  date,  assessing 
the  collateral  inheritance  tax  on  a  legacy  to  an  adopted  child. 

Appeal  from  surrogate's  court.  New  York  county. 

On  the  report  of  the  appraisers  of  the  estate  of  Catharine  T.  STemeys,  de- 
ceased, an  order  of  confirmation  was  entered,  and  the  collateral  inheritance 
tax  assessed.    Walter  T.  Kemeys  appeals. 

Argued  before  Van  Beunt,  P.  J.,  and  Bartlett  and  Barrett;  JJ. 

8.  Jones,  for  appellant.    3.  F.  Doa  Passos,  for  respondent. 

Barrett,  J.  The  real  question  presented  by  this  appeal  is  whether  an 
act  of  the  legislature  which  specifies  that  it  shall  take  effect  "immediately"  so 
takes  effect  upon  its  passage  by  both  houses,  or  upon  its  approval  by  the  gov- 
ernor. The  appellant's  contention  is  that,  although  it  only  became  a  law 
upon  the  governor's  approval,  yet  upon  such  approval  it  took  effect,  by  legal 
relation,  from  the  date  of  its  passage;  and  he  cites  Latless  y.  Holmes,  4  Term 
B.  660,  in  support  of  this  contention.    In  that  case  it  was  held,  reaffirming 
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the  rule  laid  down  in  Panter'a  Case,  6  Brown,  Pari.  Cas.  486,  that,  "where 
no  specific  day  is  mentioned  in  an  act  of  parliament  from  which  it  is  to  take 
effect,  it  commences,  by  legal  relation,  from  the  first  day  of  the  sessions." 
Wehave  no  such  rale  in  this  state,  and  such  a  fiction  of  law  would  work  great 
injustice.  All  fictions  and  presumptions  upon  the  subject  are  here  changed 
by  the  Keyised  Statutes,  (1  Rev.  St  p.  157,  §  12.)  which  provides  that  "every 
law,  unless  a  different  time  shall  be  prescribed  therein,  shall  commence  and 
take  effect  throughout  the  state  on,  and  not  before,  the  twentieth  day  after 
the  day  of  its  final  passage,  as  certified  by  the  secretary  of  state."  In  the 
present  instance  the  legislature  has  prescribed  a  different  time,  namely,  "im- 
mediately." That,  however,  does  not  mean  immediately  upon  the  passage  of 
the  act  by  both  houses,  bnt  immediately  upon  its  becoming  a  law  in  the  con- 
stitutional way.  In  the  absence  of  an  express  declaration  to  that  effect,  the 
legislature  is  not  presumed  to  have  given  retroactive  force  to  its  enactment; 
and  it  certainly  would  give  the  act  retroactive  force  to  say  that  upon  its  be- 
coming a  law  it  should  take  effect  at  a  prior  date.  This  is  the  only  reasona- 
ble view  of  the  matter;  and  it  is  emphasized  by  the  act  of  1888,  (chapter  4, 
amending  section  2  of  chapter  306  of  the  Laws  of  1842,)  which  requires  the 
secretary  of  state,  in  publishing  the  statutes,  to  insert  immediately  under 
the  title  of  each  act  the  date  when  it  became  a  law,  instead  of,  as  formerly, 
the  date  of  its  passage.  Now,  the  Session  Laws,  as  published  annually,  do 
not  show  when  the  various  acts  were  passed.  If,  therefore,  the  phrase,  "this 
act  shall  take  effect  immediately, "  be  construed  to  mean  immediately  upon  its 
passage  by  both  houses,  we  would  have  to  go  behind  the  printed  laws,  as  cer- 
tified by  the  secretary  of  state,  and  ascertain  when,  as  matter  of  fact,  the  par- 
ticular bill  passed.  We  are  therefore  of  opinion  that  the  phrase  in  question 
was  simply  intended  to  operate  against  the  20-day  provision  of  the  Revised 
Statutes,  and  that  the  act  took  effect  immediately  upon  its  approval  by  the 
governor,  and  not  before. 

This  conclusion  is  decisive  of  the  present  appeal.  Mrs.  Kemeys  died  on  the 
6th  of  November,  1885.  Under  her  will,  her  residuary  estate  plainly  vested 
in  Walter  T.  Kemeys.  As  the  law  stood  at  the  time  of  Mrs.  Kemeys'  death. 
Walter  T.  Kemeys  was  not  exempt  from  the  collateral  inheritance  tax.  Laws 
1885,  e.  488.  The  law  exempting  persons  who,  like  Mr.  Kemeys,  stood  to  the 
deceased,  for  not  less  than  10  years  prior  to  her  death,  in  the  mutually  ac- 
knowledged relation  of  child,  was  not  passed  until  1887,  (chapter  713,)  and  it 
has  been  decisively  held  that  this  latter  law  was  not  retroactive.  In  re  Mil- 
ler, 110  N.  Y.  217, 18  N.  E.  Rep.  139.  There  have  been  differences  of  opin- 
ion, however,  as  to  whether,  in  a  case  of  this  acknowledged  relation,  the  legal 
machinery  for  the  assessment  of  the  tax  could  be  set  in  motion,  or,  if  set  in 
motion,  the  assessment  ordered,  after  the  act  of  1887  went  into  effect.  In  Re 
Ca^er,  46  Hun,  659,  it  was  held  that  it  could  not,  while  in  ReAmetVsEstaU,2 
N.  Y.  Sapp.  428,  it  was  held  that  it  could.  And  see  Kissam  v.  People,  6 
Dem.  Sur.  171,^  and  In  re  Ryan's  Estate,  8  N.  Y.  Supp.  136. .  The  reasoning  in 
tlie  Ca^er  Ca«e  was  disapproved  on  appeal,  (111  N.  Y.  347, 18N.  £.  Kep.  866,) 
while  the  views  of  Dwioht,  J.,  in  the  Amett  Case  seem  to  be  entirely  satis- 
factory. He  says  that  "there  is  nothing  in  the  history  or  character  of  the 
new  scheme  of  taxation  to  suggest  a  purpose  to  grant  exemption  from  its  op- 
eration in  the  limited  number  of  cases  in  which  the  tax  accrued  under  the 
original  act,  [1885,1  and  was  uncollected  at  the  time  of  the  passage  of  the 
amendment,  [1887.]"  The  right  to  the  tax  vested  under  the  act  of  1885; 
and,  as  that  vested  right  was  not  taken  away  by  the  act  of  1887,  but  merely 
withdrawn  for  the  future,  there  could  be  no  good  reason  why  such  vested 
Tight  should  not  be  enforced  after  the  amendatory  act  as  well  as  before.  This 
was  clearly  recognized  by  the  legislature  in  the  passage  of  the  act  of  1889. 

■SII.T.Bnpp.186. 
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Otherwise  this  latter  act  would  have  been  superfluons.  It  provides  as  toU 
lows,  (chapter  479:)  "Section  1.  Section  25  of  chapter  713  of  the  Laws  at 
1887,  entitled,  <An  act  to  amend  chapter  483  of  the  Laws  of  1885,  entitled 
"An  act  to  tax  gifts,  legacies,  and  collateral  inheritances  in  certain  cases,"  ' 
is  hereby  amended  so  as  to  read  as  follows:  *  Sec.  25.  All  acts  and  parts  of 
acts  inconsistent  with  the  provisions  of  this  act  are  hereby  repealed,  but  this 
act  shall  apply  to  all  estates  of  deceased  pei-sons  where  no  assessment  of  tbe 
tax  has  been  made  to  which  such  estate  or  estates  are  liable  under  the  provis- 
ions of  the  foregoing  act.'  Sec.  2.  This  act  shall  talce  effect  immediately." 
This  amendment,  however,  under  the  construction  given  to  it  in  the  first  part 
of  this  opinion,  only  went  into  effect  on  the  14th  day  of  June,  1889,  while  the 
final  order  of  the  surrogate,  assessing  the  tax,  was  made  on  the  27th  day  of 
tbe  preceding  May.  The  amendment,  therefore,  was  inapplicable  to  this  order, 
and  did  not  disturb  Its  force  or  effect.  It  follows  that  the  orders  of  the  surro- 
gate should  be  affirmed,  with  costs.    All  concur. 


MoDjsbuott  0.  Harrison  et  cU. 

(Supreme  Court,  General  Term,  First  Department.    February  14, 1890.) 

1.  Corporations— SoBSOBiPTiON  to  Stock— Rescission  itob  Fraud. 

A  Bubsoription  to  stock  which  has  been  obtained  by  fraudulent  representations 
on  the  part  of  the  promoters  of  the  corporation,  who  afterwards  become  directors 
thereof,  may  be  annulled  by  the  subscriber,  if  he  rescinds  promptly,  and  before 
the  rights  of  creditors  or  subsequent  stockholders  have  accrued. 

8.  Sams— Ratipioatioh  of  Acts  or  D  rsotobs. 

Where  a  subscription  to  the  stock  of  a  manufacturing  corporation  is  claimed  to 
have  been  obtained  by  false  representations,  and  a  resolution  Is  passed  by  the  board 
of  directors  canceling  the  subscription,  and  under  such  resolution  the  subscribers  re- 
turn to  the  company  their  stock  certlflcates,  four  years'  acquiescence  by  the  corpo- 
ration in  the  action  of  the  board  operates  as  a  ratification  thereof,  even  though  it 
•was  ultra  vires. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Oeorge  A.  McDermott,  as  receiver  of  the  National  Ammonia 
Company,  against  John  Harrison  and  others.  There  was  a  verdict  for  de- 
fendants.   Plaintiff  appeals  from  the  judgment  entered  thereon. 

Argued  before  Van  Bbunt,  P.  J.,  and  Cullen,  J. 

Edtoard  O.  James,  for  appellant.    Michael  H.  Cardozo,  for  respondents. 

CuLLEN,  J.  This  is  an  appeal  from  a  judgment  for  the  defendants  entered 
upon  the  verdict  of  a  jury  at  circuit,  and  also  from  an  order  awarding  the  de- 
fendants an  extra  allowance  of  $2,000.  The  action  is  brought  by  the  plain- 
tiff, as  receiver  of  the  National  Ammonia  Company,  to  recover  tbe  sum  of 
$44,000  on  the  subscription  by  the  defendants  to  the  capital  stock  of  that  com- 
pany, and  also  for  damages  for  a  breach  of  a  contract  made  between  tbe  de- 
fendants and  the  Ammonia  Company  for  the  erection  of  works,  and  the  man- 
ufacture and  sale  of  the  company's  products.  On  the  trial  the  latter  claim 
seems  to  have  been  abandoned ;  at  least  no  evidence  of  damages  for  its  breach 
was  given.  The  facts  of  the  case  are  substantially  as  follows:  A  corporation 
known  as  the  "City  Chemical  Company"  was  engaged  in  the  manufacture  of 
aqua  ammonia,  and  was  the  owner  of  patents  covering  a  particular  process 
of  manufacture.  The  defendants  were  manufacturing  chemists,  dealing  in, 
but  not  manufacturing,  aqua  am,monia.  In  May,  1880,  the  defendant  sen- 
tered  into  an  agreement  with  the  City  Chemical  Company,  whereby  tbe  for- 
mer agreed  to  take  the  whole  product  of  the  company  at  a  stipulated  price, 
the  defendants  accepting  the  drafts  of  the  company  for  the  product  as  it  was 
manufactured.  Business  was  done  under  this  contract  until  August,  in  the 
same  year,  at  which  time  one  W.  W.  Post  (who,  in  the  absence  of  his  brother 
Eugene  Post,  the  secretary  and  treasurer  of  the  company,  assumed  to  act  as 
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the  general  manager  of  the  City  Chemical  Companr)  suggested  to  the  defend- 
ante  the  formation  of  a  new  company  for  the  manufacture  of  aqua  ammonia. 
It  was  then  agreed  that  such  new  company  should  be  formed,  with  a  capital 
ot$100>000;  Uie  property  of  the  City  Chemical  Company  to  be  turned  over  to 
the  new  company  at  856,000,  for  which  stock  of  that  amount  was  to  be  issued 
to  the  stockholders  of  the  City  Chemical  Company.     The  remaining  $44,000 
was  to  be  issued  to  the  defendants,  who,  in  consideration  therefor,  were  to 
erect  works  at  Philadelphia,  and  provide  for  certain  facilities  for  the  sale  and 
manafacture  of  the  product.     This  agreement  was  carried  out,  the  defendants 
itdvancing  $6,900  to  Post  to  purchase  the  interest  of  some  stockliolders  of  tlie 
City  Chemical  Company,  who  it  was  represented  would  not  assent  to  the 
tntnsfer.     Under  this  arrangement,  the  National  Ammonia  Company  was 
formed,  and  the  property  and  patents  of  the  City  Chemical  Company  trans- 
ferred.   Question  being  made  as  to  the  legality  of  the  issue  of  the  $44,000  in 
stock  to  the  defendants  in  consideration  of  their  contract,  they  made  a  direct 
sabscription  of  that  amount  to  the  capital  stock  of  tlie  ammonia  company, 
and  thereupon  an  agreement  was  made  between  that  company  and  the  defend- 
ants by  which  the  ^4,000  paid  on  the  suliscription  was  repaid  to  the  defend- 
ants in  consideration  of  their  contract  to  furnish  the  works.    The  2fational 
Ammonia  Company  was  organized  September  19,  1880.    On  November  10, 
1880.  was  made  the  transfer  to  it  by  the  City  Chemical  Company.    On  Octo- 
ber 18, 1880.  was  made  tlie  contract  with  the  defendants  for  tlie  erection  of 
the  works.    In  December,  1880,  the  defendants  claimed  that  false  representa- 
tions had  been  made  to  them  as  to  the  results  to  be  obtained  from  the  patented 
process,  and  insisted  on  the  rescission  of  their  contract,  and  of  tlieir  subscrip- 
tion to  the  company's  capital  stock.    On  the  19th  of  December  a  resolution 
was  passed  by  the  directors  of  the  company,  in  effect  canceling  the  contract 
and  the  defendants'  stock  subscription.    Under  that  resolution,  the  defend- 
ants rrtiirned  to  the  company  tlieir  stock  certificates.    The  National  Ammo- 
nia company  never  proceeded  further  to  do  business.    In  March,  1885,  in  an 
action  brought  by  one  of  its  stockholders,  a  decree  was  entered  dissolving  the 
company,  and  appointing  the  plaintiff  its  receiver.    There  appear  to  have 
been  no  creditors  of  the  company. 

Tlie  facts  as  to  the  alleged  fraud  practiced  on  the  defendants,  as  found  by 
the  jury  in  their  special  findings,  are  these:  Post  represented  to  the  defend- 
ants that  the  patented  process  held  by  the  City  Chemical  Company  was  pro- 
ducing and  had  produced  seventeen  or  eighteen  hundred  pounds  of  aqua  am- 
numiOt  20  deg.  Beaume,  for  1,000  pounds  of  sulphate  ammonia.  To  ascer- 
tain the  truth  of  that  statement,  tests  were  made  by  the  defendants'  chemist, 
who  witnessed  trials  at  the  company's  works.  At  these  trials  the  results 
represented  were  apparently  produced,  but  tliese  results  were  obtained  by 
secretly  packing  sulphate  of  ammonia  in  the  retort  in  which  the  experiment 
was  bad,  before  it  was  charged  in  the  presence  of  the  defendants'  chemists, 
and  also  by  weighting  the  hydrometer  so  as  to  falsify  the  strength  of  liquor 
it  would  indicate.  The  jury  also  found  that  the  defendants  agreed  to  sub- 
scribe to  the  capital  stock  of  the  ammonia  company,  and  to  erect  the  works 
in  reliance  on  the  representation  of  the  product  obtained  by  the  patented  pro- 
cess, and  that  such  representations  were  false,  and  made  to  defraud  the  de- 
fendants, and  so  made  with  the  authority  and  consent  of  the  City  Chemical 
Company. 

As  the  jury  have  made  specific  findings  of  the  fraud  practiced  on  the  de- 
fendants, it  is  not  necessary  to  examine  the  charge  of  the  learned  trial  judge 
as  to  what  facts  would  authorize  the  jury  to  render  a  general  verdict  for  the 
defendants.  It  is  sufficient  to  sustain  this  judgment  if  the  special  findings 
entitled  the  defendants  to  the  verdict,  and  no  error  was  made  by  the  trial 
jodge  in  the  charge  as  to  such  findings.  The  theory  of  the  plaintiff  is  that 
tbe  resolution  of  December,  1880,  releasing  the  defendants  from  their  sub- 
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scription,  was  illegal  and  void.  If  the  defendants  had  the  right  to  rescind 
their  contract  of  subscription,  there  can  be  no  doubt  that  the  action  of  the 
corporation  in  releasing  them  from  that  subscription  was  valid.  The  first 
question  presented,  then,  is,  did  the  fraud  on  the  part  of  the  City  Chemical 
Company,  its  ofiScers  and  agents,  relieve  the  defendants  from  their  subscrip- 
tion ?  It  may  be  said  that  the  corporation  ordinarily  has  no  power  to  release 
the  subscriber.  But  fraud  vitiates  all  contracts,  and  a  contract  of  sabscrip- 
tion  to  stock  of  a  corporation  is  not  an  exception  to  the  rule,  except  so  far  as 
the  rights  of  creditors  and  third  parties  are  concerned.  "It  may  be  stated  as 
a  general  rule  that,  if  a  subscription  for  shares  was  obtained  by  fraudulent 
representations,  it  may  be  annulled  by  the  subscriber  at  any  time  before  other 
equities  have  intervened."  Mor.  Priv.  Corp.  §  94.  In  all  the  cases  where 
fraud  has  been  held  to  be  no  defense  to  an  action  on  subscription  for  stock, 
riglits  of  creditors  or  others  have  attached.  But  if  the  party  defrauded  re- 
scinds promptly,  and  before  the  equilies  of  creditors  have  intervened,  bis 
right  to  relief  is  clear.  It  is  objected  that  in  this  case  the  fraud  was  prac- 
ticed, not  by  the  corporation,  for  it  was  not  in  being  at  the  time  of  the  repre- 
sentations, but  by  its  promoters;  and  It  is  contended  that,  as  the  oontiacis  of 
the  promoters  do  not  bind  the  corporation,  the  corporation  is  not  UaUe  for 
their  frauds.  It  may  be  doubted  whether  the  rule  that  the  promoters  cannot 
bind  a  corporation,  subsequently  to  be  formed,  applies  to  mere  trading  corpo- 
rations, like  the  ammonia  company.  In  the  case  of  ifuruon  v.  Railroad  Co., 
103  N.  Y.  58,  3  N.  £.  Bep.  355,  where  it  was  held  that  the  contract  of  the 
promoters  did  not  bind  the  corporation,  the  corporation  was  a  queut  pablie 
one,  (a  railroad  company,)  which  contemplated  the  exercise  of  the  Jndgrment 
of  its  board  of  directors  as  to  the  location  of  its  route,  and  tlie  acquisition  of 
property  in  the  interest  of  the  public  as  well  as  for  its  own  private  advantage. 
But  in  Lorillard  v.  Clyde,  86  N .  Y.  334,  an  agreement  between  two  owners 
of  steamships  to  organize  a  corporation  to  which  their  property  was  to  be 
transferred,  and  providing  for  its  management,  was  held  valid. 

We  think  that  in  tiiis  case  we  should  pierce  through  the  mere  legal  shell  of 
the  corporation,  and  look  at  the  real  parties  in  interest, — those  who  were  to 
own  its  stock.  These  were  the  City  Chemical  Company, — for  the  transfer  of 
the  stock  to  the  stockholders  of  that  company  was  the  same  as  a  transfer 
to  the  company  itself, — and  the  defendants.  The  agreement  to  form  a  cor- 
poration was  not  an  agreement  to  carry  on  manufacturing  business  gener- 
ally, but  to  do  a  particular  business  in  a  certain  specific  manner.  Had  the 
corporation  feature  been  omitted,  plainly  tliat  agreement  could  have  been  re- 
scinded on  account  of  fraud.  Till  the  rights  of  creditors  attached,  or  by  deal- 
ings in  the  stock  rights  of  subsequent  stockholders  accrued,  the  real  parties 
in  interest  were  the  stockholders,  and  we  see  no  reason  why  the  City  Chenai- 
cal  Company  should  be  able  to  hold  tlie  defendants  to  a  contract  obtained  by 
fraud,  simply  because  that  contract  provided  for  carrying  on  business  under 
a  corporate  management.  But  even  if  the  general  rule  as  to  the  connection 
between  promoters  and  corporations  applies  to  a  company  like  this,  on  the 
facts  found  by  the  jury  the  defendants  were  entitled  to  avoid  their  sul>scrip- 
tion.  While  corporations  are  not  liable  for  the  contracts  of  their  promoters 
without  action  on  their  part,  still  they  may  adopt  and  ratify  such  contracts, 
and  thereupon  they  become  liable.  The  subscription  of  the  defendants  to  the 
ammonia  company's  stock  was  not  a  new  and  independent  one,  but  was 
made  in  pursuance  of  the  previous  agreement  entered  Into  with  the  City 
Chemical  Company.  That  agreement  the  jury  have  found  to  have  been  ob- 
tained by  fraud.  The  corporation  could  not  retain  the  benefits  of  that  agree- 
ment, and  repudiate  the  liability  for  the  fraud  committed  by  the  agents  who 
obtained  that  agreement.  Its  receipt  and  retention  of  the  fruits  and  product 
of  the  fraud  involve  the  liability  on  account  of  it,  although  innocent  of  pei^ 
sonal  participation  in  the  wrong.    Krumtn  v.  Beach,  %  N.  Y.  398.    The 
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corporation  necessarily  had  knowledge  of  the  fraud.  The  offlceni  of  the  cor- 
poration consisted  of  bnt  two  classes, — those  who  committed  the  fraud,  and 
those  who  were  defrauded  by  it, — and  knowledge  in  the  former  class  was  knowl> 
edge  in  the  corporation.  We  are  of  opinion,  therefore,  that  on  the  special 
▼erdict  the  defendants  were  entitled  to  recover.  We  also  are  of  opinion  that 
the  defendants  were  entitled  to  the  direction  of  a  verdict  on  the  undisputed 
facts  of  tlie  case,  on  the  ground  of  ratification.  Assuming  that  the  action  of 
the  board  in  December,  1880,  was  ultra  vires,  the  corporation  or  aggrieved 
stockholders  were  bound  to  promptly  repudiate  it.  Instead  of  any  movement 
to  that  end,  for  over  four  years  they  acquiesced  in  that  action.  The  defend- 
ant's certificates  of  shares  were  returned  to  the  corporation,  and  received  by 
it,  and  never  tendered  back  till  after  the  plaintiff  was  appointed  receiver. 
This  lapse  of  time  and  acquiescence  operated  as  a  ratiflcatlon  of  the  action  of 
the  trustees,  relieving  the  defendants  from  their  subscription,  (Sheldon  Hat 
Blocking  Co.  v.  Biokmeyer  Hat  Blocking  Co.,  56  How.  Pr.  70,  90  N.  Y.  607; 
Kent  V.  Mining  Co.,  78  N.  Y.  159;)  and,  no  creditor  having  any  equities,  the  re- 
ceiver has  no  greater  rights  than  the  corporation  itself,  {Billings  r.  Rohinson, 
94N.y.  415;  Cutting  v.  Damerel,  88  N.  Y.  410.)  Therefore,  on  both  grounds, 
—the  special  findings  of  tlie  jury  as  to  the  fraud,  and  tiie  conceded  facts  as  to 
delay  in  acquiescence, — (!he  defendants  were  entitled  to  the  verdict,  and  the 
judgment  appealed  from  should  be  affirmed,  with  costs.  The  suit  is  to  recover 
$44,000.  The  transactions  out  of  which  it  springs  are  involved  and  compli- 
cated. The  allowance  made  was  within  the  power  of  tlie  trial  judge,  and  the 
facts  do  not  show  that  his  discretion  in  awarding  an  allowance  was  improperly 
exercised.     This  order  should  also  be  affirmed. 


Bbowk  et  al.  v.  Chbbtebmak  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department.    March  14, 1S90.) 

WnU— COHBTBCOnON— FOWZB  OF  Salb. 

A  will  gave  testator's  wife,  in  addition  to  other  bequests,  one  undivided  third  of 
his  estate,  to  her  use  for  life,  in  lieu  of  dower.  The  residue  of  the  real  estate  was 
devised  to  the  executors  in  trust  to  hold  the  same,  and  divide  the  net  income,  after 
deducting  the  wife's  share,  between  testator's  children.  Then  followed  a  clause 
empowering  the  executors  to  sell  all  or  any  portion  of  the  real  estate  except  the  part 
occupied  by  the  wife  and  her  family,  and  to  invest  the  proceeds  either  in  huilding 
upon  or  repairing  buildings,  or  in  securities  of  the  TJnitea  States,  to  be  held  for  the 
benefit  of  the  children,  and  their  heirs,  who  would  be  entitled  to  the  land  if  the 
■ame  had  not  been  sold ;  but  no  portion  of  the  proceeds  should  be  used  for  build- 
ing on  any  of  the  property  unless  the  portion  devised  to  the  wife  in  the  lands  so  to 
be  sold  should  be  used  with  the  shares  of  the  children,  with  her  consent,  for  that 
purpose.  Held,  that  It  was  testator's  intention  merely  to  limit  the  power  of  in- 
vestment in  building  to  the  life-time  of  the  widow  so  far  as  her  consent  was  oon- 
cemed,  and  that  after  her  death  the  authority  to  sell  and  invest  continued. 

Appeal  from  special  term,  New  York  county. 

Action  by  Joseph  O.  Brown  and  Charles  H.  Macy,  as  executors,  etc.,  of 
George  Cliesterman,  for  the  construction  of  the  will  of  their  testator.  There 
was  a  judgment  at  special  term,  from  which  plaintiffs  appeal. 

Argued  before  Brady,  and  Daniels,  JJ. 

R.  K.  Broum,  for  appellants.    H.  A.  James,  for  respondents. 

Beadt,  J.  This  action  was  brought,  by  arrangement  between  the  persons 
interested,  to  obtain  a  construction  of  the  ninth  clause  of  the  will  of  Oeorge 
Chesterman.  He  had  given  to  his  wife,  in  addition  to  other  bequests,  one 
undivided  third  of  his  personal  estate,  and  one  undivided  third  of  his  real  es- 
tate, to  her  use  during  her  natural  life,  in  lieu  of  dower.  He  had  also  directed 
that  the  remaining  two-thirds  of  his  personal  estate  should  be  invested  by 
his  executors  in  securities  of  the  United  States  government.    He  had  also 
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devised  to  his  executors  all  the  rest  and  residue  of  bis  real  estate  in  tmst  to 
hold  and  rent  the  same,  excepting  the  portions  reserved  for  the  use  of  bis 
wife  and  her  family,  and  directed  that  they  should  collect  the  rents  as  they 
should  from  time  to  time  accrue,  and  apply  them,  or  so  much  as  might  be 
necessary,  to  the  payment  of  taxes,  assessments,  and  charges  and  preniiams 
for  insuring  the  houses  thereon,  and  then  to  divide  the  net  income,  after  tbe 
share  belonging  to  his  wife  on  her  one-third  part  thereof,  as  before  devised. 
should  be  deducted,  between  his  children,  etc.  Then  intervenes  the  ninth 
clause,  which  is  as  follows:  "Ninth.  I  authorize  and  empower  my  said  exec- 
utors,  or  such  as  shall  undertake  the  execution  of  this  will,  to  sell  and  dis- 
pose of,  either  at  public  or  private  sale,  and  at  such  time  and  times  as  tbey  or 
he  shall  think  to  be  for  the  interest  of  my  heirs,  all  or  any  portion  of  my  real 
estate,  excepting  any  portion  which  may  at  the  time  be  occupied  by  my  wife 
and  her  family,  to  give  proper  conveyances  therefor,  and  to  invest  the  pro- 
ceeds thereof  either  in  building  upon  or  repairing  buildings  on  any  portion  of 
my  estate,  or  in  securities  of  the  United  States  government,  and  such  securi- 
ties shall  be  held  for  the  benefit  of  the  children,  and  their  heirs,  who  would 
be  entitled  to  tlie  land  if  the  same  had  not  been  sold ;  but  no  portion  of  such 
proceeds  shall  be  used  for  building  on  any  of  my  said  property  unless  the  por- 
tion hereinbefore  devised  to  my  wife  in  tbe  lands  so  to  be  sold  shall  be  used 
with  the  shares  of  the  children,  with  her  consent,  for  that  purpose." 

This  widow  is  dead;  and  the  difficulty  which  the  plaintiffs  wish  to  have 
solved  is  whether,  under  the  provisions  of  this  clause,  the  executors  have  the 
right  to  sell  and  invest  as  indicated,  notwithstanding  such  death,  and  to  in- 
vest in  the  securities  of  tbe  United  States  government,  if  such  investment 
involves  the  payment  of  premiums  to  complete  it.  The  phraseology  relating 
to  the  investment  of  proceeds  in  building,  it  may  be  said  without  doing  great 
Injustice  to  the  draughtsman,  is  decidedly  obscure;  but  the  intontion  of  the 
testator  presents  itself  clearly  and  distinctly,  nevertheless,  and  it  is  that  such 
of  the  proceeds  as  represented  the  widow's  share  after  a  sale  should  not  be 
employed  for  building  without  her  consent.  The  testator,  by  this  provision, 
intended  that  she  should  enjoy  her  third  of  the  estato  uninterruptedly  either 
from  building  or  any  other  cause.  But  he  at  the  same  time  intended,  she 
being  by  far  his  largest  single  beneficiary,  that,  if  the  rest  of  his  estato  was 
used  for  building  purposes,  it  should  only  be  done  by  her  uniting  in  the  proj- 
ect, and  thus  bearing  her  proportion  of  the  burden,  as  she  would  enjoy,  nec- 
essarily, her  proportion  of  the  enhanced  pecuniary  result.  With  reference  to 
such  building,  therefore,  it  may  be  said  that  the  testator  gave  to  his  wife  the 
balance  of  power.  He  did  not  intond  that  the  shares  of  his  children  in  tbe 
corpus  of  his  estate  should  be  employed  for  the  benefit  of  his  widow.  Hence 
the  necessity  of  her  consent  and  co-operation.  This  being  the  intention  of 
the  testator,  it  is  quite  evident  that  the  consent  related  exclusively  to  the  life- 
estate. 

The  learned  counsel  for  the  appellant  seems  to  overlook  tbe  great  principle 
which  now  happily  prevails  in  the  construction  of  wills,  and  which,  as  al- 
ready suggested,  is  the  intention  of  the  testator.  The  early  rules  of  strict 
construction,  and  the  niceties  and  fineise  of  astute  technicalities,  have 
yielded  to  this  natural  and  just  doctrine;  and  it  is  not  necessary,  therefore, 
to  make  a  circuit  around  Robin  Hood's  barn  in  pursuit  of  authorities  to  sup- 
port the  soundness  of  the  construction  adopted. 

The  testiitor,  in  reference  to  tbe  other  mode  of  investment,  directed  that  it 
mnst  be  in  securities  of  the  United  States  government,  and  that  involves  tbe 
payment  of  what  these  securities  cost  in  the  ordinary  mode  of  obtaining  them. 
They  must  be  paid  for  out  of  the  proceeds  to  be  invested.  There  is  no  other 
f nnd  available  for  that  purpose. 

There  can  be  no  doubt,  for  these  reasons,  and  from  the  nature  of  the  ninth 
clause,  under  consideration,  that  tlie  executors  have  a  power  of  sale,  and  a 
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right  of  investment  in  building,  or  in  the  purchase  of  United  States  securi- 
ties; and  such  must  be  the  judgment  of  the  court  herein.  The  judgmeot 
mast  be  afBrmed,  with  costs. 


Wilson  «.  Eastman  &  M.  Cio. 
(Supreme  Court,  Oeneral  Term,  Flrtt  Department.    March  14, 1890.) 
PtBiDnce — Shak  Axswcr — Obniral  Issua. 

Where  the  general  issue  is  pleaded,  the  court  haa  no  power  to  strike  oat  the  an- 
swer as  sham. 

Appeal  from  special  term,  New  York  county. 

Action  bj  Frederick  B.  Wilson  against  Eastman  &  Mandeville  Companj. 
Defendant  appeals  from  an  order  striking  out  its  answer  as  sham. 

Argued  b^ore  Van  fiRUNT,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

W.  B.  EUUon,  for  appellant.  Leopold  Wallach,  (Wm.  Armstrong,  of 
coansel.)  for  respondent. 

Van  Brunt,  P.  J.  This  action  was  brought  for  the  purpose  of  procuring 
a  sequestration  of  the  property  of  the  defendant  corporation,  and  the  division 
of  the  proceeds  of  the  property  among  the  creditors  of  the  defendant  pursu- 
ant to  the  provisions  of  the  Code.  The  complaint  alleged  the  recovery  of  a 
jadgment  against  the  defendant  in  the  city  court  of  New  York,  and  the  filing 
of  the  transcript,  and  the  docketing  of  the  judgment  in  the  office  of  the  clerk 
of  the  county  of  i^ew  York,  and  subsequently  the  filing  of  a  transcript  in  the 
office  of  the  clerk  of  the  county  of  Kings,  being  the  place  where  the  principal 
business  of  the  defendant  was  carried  on;  the  issuance  of  an  execution 
to  the  sheriff  of  Kings  county,  and  the  return  of  said  execution  wholly 
onsatisfled;  and  that  said  judgment  remained  wholly  unpaid ;  and  that  the 
plaintiflF  was  insolvent.  The  defendant,  by  its  answer,  denied  that  it  had  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  any  of  the  allega- 
tions contained  in  the  complaint,  except  that  alleging  the  incorporation  of  the 
defendant,  and  that  its  principal  place  of  business  was  located  in  the  city  of 
Brooklyn.  This  answer  was  stricken  out  as  sham ,  and  from  the  order  thereupon 
<Dtpr«d  this  appeal  is  taken.  The  ruling  of  the  court  below  was  clearly  er- 
roneous. In  the  case  of  Wayland  v.  Tyiien,  45  N.  Y.  281,  it  was  expressly 
held  that  the  court  has  no  power  to  strike  out  as  sham  an  answer  setting  up 
a  i^eral  denial  of  the  material  allegations  of  the  complaint.  The  answer  of 
the  defendants  consisted  of  a  general  denial.  It  was  in  a  form  permitted  by 
the  Qof^fi.  The  allegations  in  the  complaint  were  all  necessaty  to  its  validity, 
ud  therefore  came  distinctly  within  the  provisions  of  the  decision  to  which 
reference  has  been  made.  The  only  case  in  which  an  answer  can  be  stricken 
oat  as  sham  is  where  the  allegations  contained  in  the  answer  seek  to  avoid  the 
admission  of  the  truth  of  the  allegations  of  the  complaint.  Where  a  general 
issne  is  pleaded,  the  right  to  strike  out  as  sham  has  never  existed.  Tbeorder 
thould  be  reversed,  with  $10  costs  and  disbursements.     All  concur. 


SooxT  e.  Pewnstlvania  B.  Co. 
(Supreme  Court,  Oeneral  Term,  First  Department.    March  14, 1890.) 

•  RinjlOAO  COKPATJIES— ACCIDEXTS  AT  CKOSSmOB — ISSTBCCTIONS. 

In  an  action  for  injuries  sustained  by  plaintiff  by  being  run  over  by  defendant's 
train,  the  court  charged  that,  if  the  train  came  upon  plaintlft  so  suddenly  that  be- 
lore  he  could  act  he  was  caught  by  the  train,  that  fact  would  not  excuse  the  com- 
pany;  but,  if  they  gave  him  sufBcient  time  for  a  man  of  ordinary  intelligence,  ex- 
ercising "ordinary  care,"  to  get  out  of  the  way,  that  relieved  the  company  of 
liability.  Defendant  requested  an  instruction  that,  if  the  vigilance  and  caution 
of  plsintiit  were  not  proportionate  to  the  known  danger  of  his  position,  then  he 
was  not  entitled  to  recover.  Held,  that  the  request  was  rightly  refused  as  too  ab- 
ttmie,  and  also  because  the  question  of  contributory  negligence  had  already  been 
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covered  by  the  charge,  and  that,  the  court  having  explained  the  -words  "ordiiuir 
care"  by  statinf  that  It  meant  "the  care  of  an  ordlnaruy  prudent  person  under  £te 
drcumstanoes, "  defendant  had  no  cause  of  complaint, 
i.  Same — SiaNAi,8 — ^Bvidbhos. 

In  such  action,  testimony  of  defendant's  witnesses  having  oharg-e  ox  tbe  oeL  er 
-whistle,  and  interested  in  proving  that  tlie  proper  signals  were  given,  ia  not  neoe*- 
sarily  conclusive,  as  against  the  testimony  of  plaintiirs  witnesses  that  tbey  aid  at 
hear  the  signals. 

Appeal  from  circuit  court. 

Action  by  Harstaaw  Scott,  against  the  Pennsylvania  Bailroad  Oompaaj,  to 
recover  damages  sustained  by  the  plaintiff  by  reason  of  his  being  run  over  aa£ 
injured  by  one  of  the  defendant's  trains  in  the  vicinity  of  the  defendant's  sta- 
tion at  Rabway,  N.  J.    Upon  the  trial,  the  evidence  given  upon  botb  sides  in 
respect  to  most  of  the  important  circumstances  attending  tiie  happening  a! 
the  accident  was  in  direct  conflict.    The  evidence  upon  the  part  of  the  plaia- 
tift  was  to  the  effect  that  about  10  minutes  past  6  o'cloclc  on  the  morning  of 
November  20, 1877,  the  plaintiff  left  his  house,  which  was  situated  on  Miitoc 
avenue,  in  tlie  city  of  Rahway,  about  600  feet  from  the  railroad  tracJr,  along 
which  street  he  proceeded  a  part  of  the  intervening  distance,  turning  ihence 
towards  the  east,  to  a  saloon  known  as  "Brokaw's,"  which  he  entered  for  tie 
purpose  of  procuring  a  newspaper.    Kot  finding  the  newsboy  there,  he  re- 
turned a  short  distance  in  the  direction  of  Milton  avenue,  to  what  is  known  as 
"Laing's  Crossing,"  which  appears  to  be  a  narrow,  flagged  walk,  extending 
to  the  edge  of  the  track  across  the  street  running  along-side  the  railway,  and 
about  26  feet  east  of  the  point  where  the  latter  intersects  Milton  avenue.   At 
this  crossing  the  plaintiff  stopped  to  look  up  and  down ;  and,  not  seeing  or 
hearing  anything,  he  started  to  cross  the  street.     Reaching  the  track,  he  coo- 
tinued,  without  any  further  stop,  in  a  diagonal  direction,  towards  the  pUt- 
form  of  the  depot,  in  search  of  the  newsboy.    He  crossed  two  tracks,  and  wu 
about  stepping  upon  the  third,  when  he  was  struck  by  an  express  train  run- 
ning from  Philadelphia  to  Hew  York,  and  received  the  Injuries  which  formed 
the  basis  of  his  claim  for  recovery  in  this  action.    The  morning  was  dark  and 
foggy,  and  he  heard  no  whistle  or  bell,  and  received  no  warning  of  the  ap- 
proach of  any  train;  nor  was  there  any  flagman  at  the  Milton- Avenue  cross- 
ing.    The  testimony  of  the  plaintiff  with  regard  to  the  character  of  the  morn- 
ing was  corroborated  by  that  of  two  other  witnesses,  one  of  whom  (the  news- 
boy, Drake)  stated  that  it  was  a  foggy,  dark  sort  of  morning, — so  dark  that      i 
he  did  not  think  he  could  have  seen  a  person  within  20  feet  of  him.    These 
witnesses  also  testified  that  they  did  not  hear  any  whistle  blown  or  bell  rang 
until  the  sounding  of  the  alarm  whistle  when  the  train  was  in  the  vicini^ot 
Milton  avenue;  the  newsboy  further  stating  that  the  train  was  going  veiy 
fast,  and  passed  him,  at  the  further  or  eastern  end  of  the  depot,  about  two 
seconds  alter  he  heard  the  alarm  whistle.    The  testimony  on  the  part  ot  the 
defendant  was  that  the  morning  was  not  dark  and  foggy,  but  was,  at  most, 
a  little  hazy,  and  so  that  surrounding  objects  could  be  readily  seen;  and  the 
engineer  and  fireman  on  the  train  in  question  testified  that  the  bell  on  the 
train  was  started  and  rung  continuously  from  150  to  250  yards  west  of  the 
station,  and  that  the  alarm  whistle  was  blown  by  the  engineer  about  150  feet 
from  the  plaintiff,  giving  him  a  period  variously  calculated  at  from  7  to  13 
seconds  to  get  out  of  the  way  of  the  approaching  train.     There  was  also  evi- 
dence that  when  the  plaintiff  was  picked  up  his  breath  smelled  strongly  '^ 
liquor,  but  this  was  controverted  by  the  testimony  given  in  rebuttal  on  l"s 
behalf.    In  addition  to  the  foregoing,  the  plaintiff  put  in  evidence  ordinance! 
of  the  city  of  Rahway  from  which  it  appeared  that  all  trains  were  prohibited 
from  passing  street  crossings  where  there  are  no  flagmen  at  a  greater  rate  of 
speed  than  five  miles  an  hour.     There  was  a  verdict  for  plaintiff  for  $14,000. 
I)efendant  appeals  from  the  judgment  entered  tliereon. 

Argued  before  Van  Bkunt,  P.  J.,  and  Bbady  and  Daniels,  J  J. 
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Jiohinxot^  Serihner  &  Bright,  {()Hhome  B.  Bright,  of  counsel,)  for  appel- 
lant.    Roger  A.  Pryor,  {Roger  A.  Pryor,  Jr.,  of  counsel,)  for  respondent. 

Brai>'7.  J.    The  evidence  given  upon  the  trial  created  a  decided  conflict, 
and  made  tbe  submission  of  the  issues  of  fact  eminently  proper.    It  cannot  be 
said  with  propriety  that  there  is  a  preponderance  in  favor  of  the  defendant, 
buvrever  seriously  that  view  is  asserted.   The  quality  of  proof,  and  not  the  num- 
ber of  witnesses,  determines  its  weight  and  value.    It  will  be  a  rare  result, 
in  a  case  kindred  to  this,  where  testimony  j>ro  and  eon  has  been  given,  to  find 
other  tlian  a  conflict, — indeed,  such  a  one  as  will  justify  either  of  two  con- 
clusions,     rrbls  view  suggests,  therefore,  that  the  judgment  appealed  from 
uiust  stand,  unless  some  rule  of  law  has  been  violated  which  requires  a  re- 
versal.     This  has  not  been  found.    The  learned  counsel  for  the  defendant  has 
essayed,  by  great  zeal,  to  cover  every  possible  chance  for  reversal  in  case  of 
defeat;  but  the  cause  was  carefully  couducted,  the  charge  was  liberal  and  com- 
prehensive, and  no  available  errors  were  committed.     Indeed,  all  the  requests 
to  cbarge  were  granted  but  one,  and  one  exception  only  was  taken  to  the 
charge  itself.    These  incidents  are  mentioned  in  corroboration  of  the  state- 
ment that  the  charge  was  liberal  and  comprehensive,  and,  being  so,  Is  not 
likely  to  be  exceptionable.     The  respective  doctrines  of  negligence  and  con- 
tributory negligence  were  fully  and  distinctly  presented,  and  no  objection  was 
inlerjKjaed  thereto. 

The  learned  judge  had  charged,  and  which  may  be  regarded  as  relating  to 
contributory  negligence:  "Of  course,  if  a  man  is  confronted  with  a  certain 
danger  requiring  him  to  act  with  great  suddenness,  and  makes  a  mistake  of 
judgment,  he  is  not  liable  for  that  mistake  of  judgment.     If  itcame  upon  him 
BO  suddenly  that,  before  he  could  act,  he  was  caught  with  the  train,  that  fact 
would  not  excuse  the  company ;  but,  if  they  gave  him  sufficient  time  for  a  man 
of  ordinary  intelligence,  exercising  onlinary  care,  to  get  out  of  the  way  before 
he  was  struck,  tliat  relieves  the  company  of  liability,  and  you  should  find  a 
verdict  for  the  defendant. "    And  the  learned  counsel  for  defendant  said :  "  I  ex- 
cept to  that  portion  of  your  charge  which  says  that  if  the  train  came  upon  him 
80  suddenly  that  he  was  bewildeied,  and  made  an  improper  move,  that  would 
relieve  him  from  responsibility," — which  was  the  only  exception  to  the  charge 
taken;  but  the  court  responded  as  follows,  to  which  no  exception  was  taken: 
"The  Court.  You  except  to  what  I  said  on  that  subject.    I  intended  to  say, 
if  it  came  upon  him  so  suddenly,  without  fault  upon  his  part,  and  before  he 
could  get  out  of  the  way,  acting  as  a  peraon  of  ordinary  intelligence  would  do, 
and  he  was  injured,  he  is  not  responsible  for  an  error  of  judgment."    There 
can  be  no  doubt,  upon  the  authorities,  that,  in  such  an  emergency  as  that  de- 
scribed, errors  of  judgment  cannot  l>e  invoked  against  tbe  injured  person. 
When,  by  the  negligence  of  another,  one  is  placed  in  a  position  of  peril,  be  is 
not  responsible  for  an  error  of  judgment  in  tbe  attempt  to  escape.     Coulter 
v.  Express  Co.,  56  N.  Y.  685.    See,  also,  Ttoomley  v.  Railroad  Co.,  69  N.  Y. 
158;  Hoag  v.  Railroad  Co.,  Ill  N.  Y.  203,  18  N.  E.  Bep.  648.    The  excep- 
tiun  to  the  request  to  charge  appears  on  the  record  thus:    The  learned  counsel 
for  the  defendant  asked  the  court  to  charge:  "If  the  vigilance  and  caution  of 
the  plaintiff  were  not  proportioned  to  the  known  danger  of  his  position,  then 
he  is  not  entitled  to  recover,  and  the  verdict  must  be  in  favor  of  the  defend- 
ant."   Upon  which  the  following  colloquy  took  place:  "The  Court.  I  decline 
to  charge  that,  except  as  I  have  already  charged.    I  think  I  have  entirely  cov- 
ered the  question  of  contributory  negligence,  and  gone  as  far  as  the  law  al- 
^oYiB.    J/r.  Bright.  Your  honor  used  the  words  'ordinary  care.'    I  except 
to  that.    The  Court.  Where  I  said  '  ordinary  care,'  I  meant  the  care  of  an 
urdinarily  prudent  person  under  like  circumstances. "   As  we  have  already  seen, 
the  court  had.  and  without  objection  to  its  form  or  substance,  covered  the  ques- 
tion of  contributory  negligence;  and  when  the  objectionable  words  "ordinary 
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care"  were  explained — and  fully,  as  we  have  seen — no  further  exception  was 
taken,  although  it  was  essential  to  give  the  prior  exception  vitality.  The 
phrase  employed  bad  been  dissipated,  if  erroneous,  by  a  statement  of  its  mean- 
ing which  brought  it  within  its  proper  legal  significance.  The  proposition  in 
the  request,  however,  was  metaphysical, — too  abstruse  for  other  than  Bclen- 
tiflc  examination,  and  not  within  the  province  of  a  jury  in  such  a  case  as  this, 
and  on  the  evidence  that  had  been  submitted.  It  was  an  attempt  to  limit  the 
plaintiff's  right  to  recover  upon  his  vigilance  and  caution  accurately  propor- 
tioned to  the  danger  of  his  position.  The  statement  of  such  a  doctrine  refutes 
it.  The  request  seems  the  more  objectionable  when,  in  addition  to  the  charge, 
the  following  requests  were  granted:  "The  defendant  was  under  no  obliga- 
tion to  anticipate  the  presence  of  the  plaintiff  on  its  tracks  east  of  Milton  ave- 
nue, or  to  make  provision  for  his  safety  there,  when  the  relation  of  passenger 
and  carrier  did  not  exist,  and  was  not  in  contemplation."  "It  was  not  the  duty 
of  the  defendant,  on  the  morning  and  at  the  time  in  question,  to  have  flagmen 
at  the  foot-path  opposite  Laing's  stable,  or  at  the  other  footpaths  north  of  the 
railroad,  or  along  the  tracks  or  fiooring- traversed  by  the  plaintiff."  "It  was 
the  duty  of  the  plaintiff  to  make  vigilant  use  of  his  eyes  and  ears  when  ap- 
proaching the  tracks,  and  during  all  the  time  be  was  upon  them;  and,  if  the 
jury  believe  that  by  a  vigilant  use  of  his  senses  he  could  have  discovered  the 
approaching  train  in  time  to  escape  injury,  the  verdict  must  be  in  favor  of  the 
defendant." 

Tlie  defendant's  counsel,  in  addition.  Invokes  the  doctrine  of  Culfiane  v. 
Railroad  Co.,  60  N.  Y.  137, — that,  as  against  positive  affirmative  evidence, 
of  credible  witnesses,  of  the  ringing  of  a  bell  or  the  sounding  of  a  wliistle, 
there  must  be  something  more  than  the  testimony  of  one  or  more  witnesses 
that  they  did  not  hear  it.  In  that  case,  however,  the  witnesses  for  the  plain- 
tiff did  not  say  that  they  listened,  or  gave  lieed  to  the  presence  or  absence  of 
that  signal.  Such  is  not  the  proof  here.  But  there  is  a  further  answer,  and 
that  is,  the  testimony  of  the  defendant's  witnesses  having  charge  of  the  bell  or 
whistle,  and  interested  in  proving  that  the  proper  signals  were  given,  is  not 
necessarily  conclusive.  The  law  does  not  require  an  adverse  party  to  put  his 
case  in  the  hands  of  persons  having  such  relations  to  the  transaction .  tfreanp  v. 
RaitwayCo.,  10IN.T.422,  5  N.  E.Eep.425.  This  case  overrules  or  qualifies 
Cvihane  v.  Railroad  Co.,  supra,  so  far  as  the  latter  applies  to  witnesses  en- 
gaged on  the  train,  and  having  charge  of  the  signals  to  be  given. 

It  is  not  deemed  necessary  to  give  any  extended  consideration  to  the  amonnt 
of  damages  awarded.  The  plaintiff's  right  to  recover  involving  his  own  free- 
dom from  fault  and  the  defendant's  culpability,  the  sum  given  was  not  too- 
much.  The  subject  of  damages  is,  however,  for  the  jury;  and,  unless  the 
court  can  say  that  the  verdict  is  the  result  of  passion,  prejudice,  partiality,  or 
corruption,  or  that  the  jury  were  improperly  influenced,  the  court  will  not  in- 
terfere. Avery  v.  Railroad  Co.,  2  N.  Y.  Supp.  101.  See  Minick  v.  City, 
19  Hun,  253,  where  the  rule  is  stated,  and  cases  collected.  The  tendency  to  ex- 
act reparation  by  substantial  damages,  in  actions  for  personal  Injuries,  should 
be  fostered,  to  compel  a  higher  vigilance  in  the  employment  of  dangerous  en- 
gines or  instruments.  Hence,  verdicts  for  836.000,  e20,701.69,  835,000,  and 
$25,000  have  been  sustained.  See  Harrold  v.  Railroad  Co.,  24  Han,  184; 
Vogs  V.  Railroad  Co.,  49  N.  Y.  Super.  Ct.  635;  Dyke  v.  Railroad  Co.,i5  N. 
Y.  114;  Ehrgott  v.  Mayor,  96  N.  Y.  265. 

It  may  be  said,  in  cunclusion,  that  the  accident  was  the  result  of  the  speed 
which  marked  the  movement  of  the  defendant's  train  on  a  foggy  morning. 
Speed  in  traveling  seems  to  be  not  only  an  American  necessity,  but  a  joy;  and 
passengers  generally  are  not  unwilling  to  take  risks  consequent  upon  the  most 
rapid  transit.  Railroad  companies,  to  a  great  extent,  seek  to  gratify  this  pub- 
ic desire,  and  no  doubt  too  frequently  overlook  the  danger  it  involves,  par- 
ticularly upon  mornings  when  the  obscurity  of  the  atmosphere  affects  the  clear 


Digitized  by 


Google 


Snp.Ct]  BD88EY   V.  CCLVER.  193 

discernment  of  objects  along  and  ahead  of  the  line  of  movement,  and  when 
greater  caution  should  be  observed,  even  If  the  rate  of  speed  must  be  decreased 
to  repress  it.  While  speed  and  safety  are  to  the  general  traveler  a  consumma- 
tion devoutly  to  be  wished,  disaster  resulting  from  speed  is  not  only  never 
borne  with  fortitude,  but  condemned  and  punished,  if  it  may  be.  The  judg- 
ment should  be  a£9rmed,  with  costs.    All  concur. 


HUSSET  V.  CULVBB  et  al. 

(Supreme  Court,  Oeneral  Term,  First  Department.    March  14, 1890.) 

Attokset  and  Clibst — Attornets'  Lies. 

In  an  action  for  moneys  collected  by  defendants  as  attorneys,  and  claimed  by 

Slalntiit  under  an  equitable  assignment  from  defendants'  client,  the  amonnt  of 
efendants'  lien  for  services  can  only  be  ascertained  by  a  jndiclal  iiivestigation,  in 
the  absence  of  any  agreement  with  plalntifl. 

Appeal  from  special  term.  New  Yoric  county. 

Action  by  William  H.  Hussey  against  Weeks  W.  Culver  and  Benjamin 
Wright.  Defendants  appeal  from  final  judgment  establishing  an  equitable 
lien  in  favor  of  plaintiff  upon  certain  moneys  collected  by  them  as  attorneys 
of  Alexander  Low. 

Argued  before  Van  Brunt.  P.  J.,  and  Bradt  and  Daniei.s,  J  J. 

B.  H.  Pomeroy,  for  appellants.    Geo,  C.  Lay,  for  respondent. 

B&ABT.  J.  This  action  was  brought  to  recover  moneys  in  the  hands  of 
the  defendants,  claiming  under  an  equitable  assignment  made  by  one  Low  to 
tbe  plaintiff,  and  was  tried  originally  at  special  term,  resulting  in  a  judg- 
ment which  declared  that  an  equitable  lien  or  trust  existed  in  favor  of  the 
plaintiff,  and  an  interlocutory  judgment  ordering  a  reference  to  ascertain  and 
report  the  amount  of  the  defendants'  lien  upon  tbe  moneys  mentioned.  An 
appeal  was  taken  from  that  judgment,  and  it  was  affirmed,  after  which  the 
reference,  ordered  as  suggested,  proceeded.  The  referee  reported  that  the  full 
amount  of  the  costs,  charges,  and  fees  which  the  defendants  were  entitled  to 
retain  for  conducting  the  action  out  of  which  the  moneys  mentioned  arose 
was  the  sum  of  91,590.79. 

It  is  conceded  by  the  appellants  that  the  questions,  save  those,  if  any, 
which  spring  from  the  further  testimony  taken  upon  the  reference,  were  dis- 
posed of  upon  the  appeal  from  the  interlocutory  judgment;  and  therefore  those 
presented  on  the  present  appeal  are  only  such  as  rest  upon  the  additional  testi- 
mony, taken  for  the  purpose  of  ascertaining  the  extent  of  the  appellants' 
claim.  It  is  suggested  on  behalf  of  the  appellants  that,  under  the  terms  of  the 
urder,  and  the  equitable  assignment  thereby  created,  the  costs,  charges,  and 
expenses  were  matters  purely  of  adjustment  between  the  defendants  and  their 
client.  Low,  the  plaintiff's  assignor,  and  that  the  order  in  no  sense  gave  the 
plaintiff  tbe  rigbt  to  determine,  and  the  court  had  no  power  to  determine,  the 
teiiaonableness  of  the  costs,  charges,  and  fees,  nor  to  pass  upon  the  question 
of  quarUum  meruit.  It  is  perhaps  unnecessary  to  respond  to  this  proposition 
at  alL  But  it  may  be  said  that  tlie  assignment  carried  with  it  all  the  assignor's 
interest  in  the  fund  except  the  lien  of  the  defendants,  which  was  nut  settled 
and  determined  by  the  parties  prior  to  the  execution  of  that  paper.  In  tha 
absence  of  any  agreement  between  tbe  plaintiff  and  the  defendants  as  to  the 
amonnt,  it  could  be  ascertained  only  by  judicial  investigation.  That  question 
was  properly  investigated  before  the  referee,  and  the  result  cannot  be  success- 
fully assailed  for  aught  that  appears  upon  the  record. 

It  is  insisted,  however,  that  tbe  referee  erred  in  not  permitting  the  defend- 
ants to  charge,  as  a  proper  Uisbu^ement  in  the  action,  the  $300  paid  to  their 
connselfor  the  argument  in  the  general  term  and  the  court  of  appeals  on 
behalf  of  the  assignor.  But  there  are  no  exceptions,  and  no  requests  to  find 
v.9N.Y.8.no.4 — 13 
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on  that  subject.  Indeed  there  is  nothing  to  show  conclusivelT  that  the  same 
was  not  allowed  in  the  adjustment  made  by  the  referee  of  the  amoant  which 
the  defendants  were  entitled  to  receive.  It  may  doubtless  be  properly  said 
that  this  appeal  is  pro  forma,  for  the  purpose  of  proceeding  further  with  the 
question  which  the  appellants  may  think  proper  to  submit  to  another  tribunal. 
The  judgment  must  be  affirmed,  with  costs.    All  concur. 


Foley  v.  Stone. 
{Suvreme  Co/wn,  Oeneral  Term,  Virtt  Department    March  14, 1890.) 

CONTBMPT— DkOKPTION  BT  ATTOBNBT — WoBTHI.XU  SuBETIBB. 

An  attorney  is  guilty  of  oontempt  in  procurlne  an  order  of  arrest  on  an  andertak- 
ing  with  worthless  suret'es,  and  an  order  punishing  the  contempt  by  a  fine  for  the 
amount  of  the  judgment  recovered  on  such  undertaking  or  imprisonment  will  Dot  be 
disturbed. 

Appeal  from  special  term,  Kew  York  county. 

Emma  Foley  brought  an  action  against  Alfred  G.  Stone,  who  was  arrested 
upon  the  giving  of  an  nndertaking  with  worthless  sureties.  Her  attorney, 
W.  Duryee  Hughes,  now  appeals  from  an  order  punishing  him,  the  plaintiff, 
and  the  sureties  for  contempt  in  procuring  the  acceptance  of  such  undertaking, 
and  imposing  a  fine  for  the  amount  of  a  judgment  recovered  thereon,  or  im- 
prisonment.    For  former  report,  see  3  N.  Y.  Supp.  288. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

H.  J.  Morris,  for  appellant.   E.  P.  Wilder,  for  respondent 

Brady,  J.  On  the  6th  of  September,  1887,  the  above-named  defendant  and 
respondent.  Stone,  was  arrested  in  this  action,  in  which  the  appellant,  Hagbes, 
appeared  as  attorney  for  the  plaintiff.  The  action  was  brought  to  recover 
damages  for  an  assult,  and  William  H.  Ottman  and  Charles  A.  Bergemaan 
were  the  sureties  in  the  undertaking  upon  which  the  order  of  arrest  was  ob- 
tained; and  they  justified,  the  former  as  a  householder,  and  the  latter  as  a 
freeholder.  The  summons  issued  was  set  aside  for  irregularity,  and  subse- 
quently an  action  was  brought  on  the  nndertaking,  and  a  judgment  by  default 
recovered  against  the  plaintiff  and  one  of  the  sureties,  (it  was  supposed.) 
William  H.  Ottman,  who  alone  was  served  with  process;  the  plaintiff  being 
unable  to  find  the  other  surety  at  the  place  named  as  his  address  in  the  under- 
taking, or  elsewhere.  In  that  action  a  judgment  was  obtained  by  default,  and 
an  order  supplementary,  for  examination  of  the  plaintiff  and  the  surety 
named.  There  seem  to  have  been  two  Ottmanns,  father  and  son,  and  the 
father,  upon  whom  the  summons  was  served,  gave  the  papers  to  his  attorney, 
Mr.  De  Castner,  with  directions  to  appear  for  him,  inasmuch  as  he  did  not 
sign  any  such  instrument  as  that  referred  to  in  the  summons  and  complaint. 
This  action  Mr.  Hughes  undertook  to  defend  for  Mr.  Ottmann,  upon  whom 
the  process  had  been  served,  and  in  this  he  seems  to  have  failed.  An  investi- 
gation by  the  defendant's  attorney  of  the  facts  and  circumstancf's  characteriss- 
ing  the  commencement  of  the  action,  and  its  continuance  as  far  as  it  went, 
impressed  him  with  the  conviction  that  the  defendant,  Hughes,  had  been 
engaged  in  procuring  and  offering  irresponsible  sureties  upon  the  undertaking 
to  which  reference  has  been  made,  with  knowledge  thereof;  and  such  proof  of 
that  charge  was  made  at  the  special  term  as  not  only  warranted,  but  required, 
his  punishment,  which  was  accomplished  by  the  imposition  of  a  fine  for  the 
amount  of  the  judgment,  and  which  was  imposed  upon  the  plaintiff,  her 
attorney,  and  the  two  sureties.  Upon  a  reargument  of  the  motion  a  change 
was  made  in  the  order,  but  in  no  wise  beneficially  affecting  the  appellant, 
whose  conduct,  in  the  opinion  delivered  by  the  learned  judge  on  that  occasion, 
was  censured.    Indeed,  it  stated  that  the  atBdavits  demonstrated  on  the  p>ut 
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of  the  plainti£F  or  her  former  attorney,  or  both,  such  a  wanton  disregard  for 
truth,  and  the  sanctity  of  an  oath,  as  should  subject  the  guilty  party  to  crim- 
inal prosecution . 

A  careful  perusal  of  the  testimony  leads  to  the  conclusion  that  the  charge 
against  Hughes  was  established  by  the  evidence.  It  is  not  deemed  necessary 
to  go  into  details.  Such  a  course  would  only  make  the  charge  more  palpable. 
The  learned  justice,  in  the  second  opinion  delivered,  felt  disposed  to  extend 
clemency  to  both  the  plnintifiF  and  her  attorney,  saying  he  was  willing  to  give 
ttiem  an  opportunity  to  pnrge  themselves  of  contempt  by  assisting  the 
defendant  to  recover  from  the  sureties,  or  otherwise  indemnifying  him,  or,  in 
defanlt  of  doing  what  was  suggested,  to  be  Imprisoned.  This  extended  to 
them  all  the  consideration  they  were  entitled  to  claim.  The  order  appbaled 
from  should  be  affirmed,  with  910  costs  and  disbursements.     All  concur. 


INMAM  et  al.  v.  CoRWiK  et  al. 

{Supreme  Court,  Oeneral  Term,  First  Department    March  H,  1890.) 

NiCBsuBT  Pabtiks — Demubber. 

Though  a  complaint  may  state  facts  sufficient  to  entitle  plaintiff  to  relief  in 
eqaity,  yet,  where  such  facts  are  so  connected  by  allegations  affecting  the  sug- 
gested relief  as  to  third  parties  that  their  presence  as  parties  to  the  action  is  in- 
dispensable, a  demurrer  to  the  complaint  is  properly  sustained. 

Appeal  from  special  term.  New  York  county. 

Action  by  George  B.  Inman  and  Willard  F.  Inman  against  John  E.  Cor- 
win  and  John  Wilkin.  Plaintiffs  appeal  from  a  judgment  entered  upon  an 
order  sustaining  a  demurrer  to  their  complaint.  The  complaint  demurred  to 
sets  forth,  in  substance,  that  in  April,  1887,  the  plaintiffs,  being  copartners, 
for  full  value,  delivered  to  one  Moses  R.  Crow  two  promissory  notes, — one 
made  by  Inman  Bros,  for  $1,000,  payable  in  three  months,  the  other  made  by 
the  plaintiff  Creorge  B.  Inman,  for  the  benefit  of  said  Inman  Bros.,  for  |l800; 
that  at  the  time  of  the  delivery  of  said  notes  to  said  Crow  the  plaintiiTs  also 
delivered  to  him  stock  of  the  par  value  of  $10,000  as  collateral  security  for 
the  payment  of  said  notes;  that  said  Crow,  before  the  maturity  of  said  notes, 
delivered  the  said  two  notes  indorsed  by  him  without  recourse  to  the  defend- 
ant  John  Wilkin  for  collection  only,  and  that  said  Wilkin  never  paid  any  val- 
uable consideration  for  said  notes;  that,  said  notes  not  having  l>een  paid  at 
matarity,  on  July  25, 1887,  they  delivered  to  defendant  Wilkin  two  notes  in 
renewal  of  the  same, — one  made  by  Inman  Bros,  for  $1,016.83,  and  the  other 
by  George  B.  Inman  for  $812.66, — both  payable  to  the  order  of  John  Wilkin 
in  three  months  from  date;  that  after  the  maturity  of  said  last-mentioned 
notes  they  gave  two  notes  to  the  order  of  said  Wilkin,^-one  for  $1,000,  made 
by  Inman  Bros.,  and  another  for  $800,  made  by  George  B.  Inman, — and  a 
check  for  $80.58;  that  after  giving  said  notes  and  check  they  received  notice 
from  the  defendant  John  E.  Corwin  that  he  was  the  holder  of  the  two  notes 
above  mentioned,  dated  July  25,  1887,  and  that  they  had  been  protested  for 
noa-paym«nt;  that  on  December  1,  1887,  actions  were  brought  by  said  Cor- 
win upon  said  notes  dated  July  25,  1887;  that  one  of  said  actions  was  iigainst 
the  plaintiff  George  B.  Inman,  and  such  proceedings  were  had  therein  that 
on  the  27th  day  of  December,  1887,  a  judgment  was  recovered  by  said  Cor- 
win against  said  George  B.  Inman  and  said  John  Wilkin  for  $858.17;  that 
execution  was  issued  and  returned  unsatistied,  and  proceedings  supplement- 
ary to  execution  against  said  George  B.  Inman  have  been  commenced,  and 
are  DOW  pending;  that  the  other  of  said  two  actions  against  Inman  Bros,  waa 
discontinued,  and  a  note  was  made  by  Inman  Bros,  for  $1,000,  payable  in  60 
days  to  the  order  of  John  Wilkin ;  on  this  last-mentioned  note  an  action  was 
commenced  January  10, 1888,  by  the  said  John  £.  Corwin,  as  plaintiff,  against 
the  plaintiffs  in  this  action,  as  defendants;  tliat  the  plaintiffs  employed  an 
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attorney  to  defend  them,  and  that  said  action  is  still  pending;  that  plaintiffo 
are  infortned  and  believe  that  the  said  defendant  John  £.  Corwin  never  be- 
came the  owner  or  bolder  in  good  faith  of  either  of  said  notes,  and  that  he 
never  paid  value  for  them,  or  either  of  them,  and  that  he  brought  the  afore- 
said action  upon  said  notes  at  the  request,  and  as  the  agent,  of  the  defendant 
John  Wilkin;  that,  when  the  promissory  notes  first  mentioned  were  delivered 
to  defendant  John  Wilkin  by  said  Crow,  it  was  understood  between  said  Crow 
and  said  Wilkin  that  no  action  should  be  brought  upon  either  of  said  notes 
without  special  instructions  from  s<iid  Crow;  that  Crow  has  never  authorized 
or  instructed  said  Wilkin  or  said  Corwin  to  commence  an  action  or  actions  on 
said  notes,  or  either  of  them ;  that  said  Crow  has  demanded  that  said  notes, 
and  the  notes  in  renewal  thereof,  be  returned  to  him,  and  has  also  made  a  like 
demand  of  the  defendant  Corwin,  and  has  also  demanded  that  said  actions  be 
discontinued;  that  said  plaintiffs  have  never  received  said  shares  of  stock  de- 
livered to  said  Crow  as  collateral  security :  that  they  are  informed  by  said  Crow 
that  Said  Crow  has  long  since  transferred  said  shares  of  stock  to  one  Edward 
P.  Browning  to  secure  the  payment  of  over  $2,500  advanced  by  said  Brown- 
ing to  said  Crow ;  that  plaintiffs  charge  that  defendants  have  combined  and 
conspired  to  compel  and  coerce  these  plaintiffs  to  pay  the  said  notes  without 
receiving  the  said  shares  of  stock,  and  to  annoy  and  harass  the  plaintiffs. 
The  prayer  for  relief  is  that  the  judgment  beset  aside;  the  pending  action 
enjoined;  the  notes  or  the  stock  referred  to  be  given  up  to  plaintiffs.  The 
grounds  of  demurrer  are  as  follows:  (1)  That  there  are  two  other  actions 
pending  between  the  same  parties  for  the  same  cause;  (2)  it  appears  upon  the 
face  of  the  complaint  that  there  is  a  defect  of  parties  defendant;  and  (3)  that 
the  complaint  does  not  state  facta  suQicient  to  constitute  a  cause  of  action. 

Argued  before  Van  Bkunt,  P.  J.,  and  Bbady  and  Daniels,  JJ. 

Moaes  R.  Crow,  for  appellant.  T,  N.  Little,  for  respondent  Corwin.  Rob- 
ert D.  Petty  and  Gilbert  D.  Lamb,  tor  respondent  Wilkin. 

Brady,  J.  The  judgment  appealed  from  must  be  sustained.  If  for  no  other 
reason  than  that  there  is  a  defect  of  parties.  Assuming  that  the  facts  stated 
are  sufficient  to  entitle  the  plaintiff  to  relief  in  a  court  of  equity,  they  are  so 
connected  by  allegations  affecting  the  suggested  relief  as  to  Moses  U.  Crow 
and  Edward  P.  Browning  that  the  presence  of  those  persons  as  parties  to  the 
action  is  indispensably  necessary.  It  should  be  observed  here  that  the  com- 
plaint is  jnartificially  drawn ;  quite  so.  This  suggestion  is  made  that  the 
plaintiff,  if  this  action  be  continued,  may  remodel  that  pleading  so  as  to  pre- 
sent Succinctly  and  distinctly  the  facts  which  are  infelicitously  arrayed  in  the 
present  complaint.  This  is  more  particularly  necessary  for  the  reason  that 
the  contents  of  the  complaint  foreshadow  a  conspiracy  between  Wilkin  and 
Corwin,  which  doubtless  could  be  made  substantial  by  proper  averments. 
The  judgment  should  be  modified  so  as  to  allow  the  complaint  to  be  amended 
within  10  days  on  payment  of  the  costs  of  the  demurrer  and  of  this  appeal. 

All  concur. 


BuBciiELL  V.  Mayor,  Etc.,  of  the  City  of  New  York. 
ISupreme  Court,  General  Term,  Firgt  Department    Marcb  14,  1890.) 

1.  Municipal  Cobporations — Ordinanxes — Dblsoatiox  of  Abthoritt. 

An  ordinance,  for  the  paving  of  an  avenue  In  the  city  of  New  York,  which  pro- 
vides for  the  relaying  of  the  cross-walks  which,  in  the  opinion  of  the  commissioner 
of  publio  works,  should  not  be  found  to  be  in  good  repair,  or  not  on  a  grade  adapted 
to  the  new  pavement.  Is  not  such  an  unlawful  delegation  of  authority  as  to  vitiate 
an  assessment  made  under  it. 

2.  Save — GxcassiVE  Assessment. 

Where  by  an  assessment  the  entire  cost  of  a  street  pavement  was  Imposed  on  the 
property  fronting  on  the  avenue,  though  a  former  ordlnanoe  required  a  railroad 
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company  to  p«T  for  S5  feet  of  the  pavement  in  tbe  middle  of  the  avenue,  a  property 
owner  who  fiad  paid  the  assessment  in  ignorance  of  the  ordinance  was  entiUed  to 
recover  back  the  excess  over  and  ahove  wtdch  his  property  was  liable  for. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Henry  J.  Burchell  against  the  mayor  of  New  York.    Defendant 
appeals  from  a  judgment  entered  on  a  verdict  directed  in  favor  of  plaintiff. 
Argned  before  Van  Bkunt,  P.  J.,  and  Brady  and  Danisxs,  JJ. 
G.  L.  Sterling,  for  appellants.     Cecil  Campbell  Higgins,  lot  respondent. 

Dakiexs.  J.    The  verdict  was  directed  for  the  sum  of  •217.04,  for  an  ex- 
cess which  the  plaintiff  had  paid  for  the  expenses  of  a  pavement  on  Eleventh 
avenue  between  Fifty-Second  and  Fifty-Ninth  streets  beyond  the  amount  he 
was  liable  to  pay.     By  the  assessment  the  entire  cost  of  the  pavement  was 
imposed  upon  tbe  adjacent  property  fronting  on  the  avenue,  while  by  an  ordi- 
nance previously  enacted  the  Hudson  River  Railroad   Company  had  become 
liable  to  grade,  regulate,  and  pave,  and  keep  in  repair,  a  space  of  25  feet  in 
width  in  and  about  the  tracks  of  the  company  laid  and  used  on  the  surface  of 
tbe  avenue.    So  far  as  the  pavement  was  included  within  this  space,  its  ex- 
pense should  have  been  imposed  upon  the  railroad  company,  and  not  on  the 
property  fronting    upon    the    avenue.     The  plaintiff  had  no  information 
of  tbe  existence  of  the  ordinance  relating  to  this  subject,  or  of  the  obli- 
gation of  the  railroad  company,  at  the  time  when  he  paid  the  amount  im- 
posed upon  his  property  for  this  improvement;  and  after  the  discovery  of  the 
fact  that  so  much  of  the  expense  should  have  been  paid  by  the  railroad  com- 
pany, be  bronght  this  action  to  reduce  the  assessment,  and  recover  the  excess 
which  he  paid  for  the  cost  of  the  improvement.     The  facts  entitling  him  to 
this  reduction  of  the  assessment  were  substantially  admitted  by  the  pleadings. 
But  the  defendant  objected  to  the  recovery  demanded  by  the  plaintiff  on  the 
gronod  that  the  ordinance  providing  for  the  improvement  was  illegal,  be- 
cause it  contained  the  provision  that  at  the  several  intersecting  streets  and 
STenaes  cross-walks  should  be  laid  where  they  were  not  at  that  time  laid,  and 
lelaid  where  those  at  that  time  laid  were,  in  the  opinion  of  the  commissioner 
of  public  works,  not  in  good  repair,  or  not  upon  a  grade  adapted  to  the  grade 
of  tlie  proposed  new  pavement,  under  such  directions  as  should  be  given  by 
the  commissioner  of  public  works;  and  the  case  of  Phelps  v.  Mayor,  etc.,  112 
N.  Y.  216,  19  N.  £.  Rep.  408,  has  been  relied  upon  as  sustaining  this  objec- 
tion.   But  in  that  case  the  entire  work  was  committed  to  the  judgment  of 
tbe  commissioner  of  public  works;  and  it  was  held,  under  the  facts  then  ap- 
pearing, that  this  was  an  unlawful  delegation  of  authority,  and  rendered  the 
entire  proceeding  illegal.     But  in  this  case  no  further  delegation  of  authority 
was  made  than  to  relay  the  cross-walks  which,  in  the  opinion  of  tbe  commis- 
Bioner,  should  not  be  found  to  be  in  good  repair,  or  not  upon  a  grade  adapted 
to  tbe  new  pavement,  and  whether  any  walks  were  so  relaid  has  not  been 
proved  as  a  fact  in  the  case;  and  under  this  state  of  the  evidence  the  irregu- 
larity would  not  be  of  so  grave  a  character  as  to  justify  the  annulment  of  the 
assessment. 

And,  even  if  the  plaintiff  should  be  charged  with  constructive  knowledge 
of  this  defect  in  the  ordinance  or  resolution  at  the  time  when  he  made  the 
payment,  it  would  not  relieve  the  city  from  tbe  obligation  of  reimbursing  to 
him  so  much  as  lie  paid  in  excess  of  what  should  liave  been  imposed  as  his 
part  of  the  expense  of  tbe  improvement.  When  the  payment  whs  made  by 
the  plaintiff,  be  was  without  information  as  to  the  obligation  of  the  railroad 
company  to  pay  for  the  25  feet  of  the  pavement  in  the  middle  of  the  avenue, 
neither  had  he  information  of  this  defect  in  the  resolution  or  ordinance  under 
which  the  crossings  were  to  be  relaid;  but  he  appears  to  have  made  the  pay- 
meot  in  good  faith,  believing  tbe  amount  to  be  a  legal  obligation  which  he 
was  bound  to  satisfy  for  the  relief  of  his  property.     The  case,  in  this  re- 
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spect,  waa  similar  to  that  of  Delano  v.  Mayor,  etc.,  32  Hun,  144,  where  it 
was  held  by  this  general  term  that  the  plaintiff  was  entitled  to  recover  the 
amount  of  this  excess  in  the  payment  for  this  improvement  over  and  above 
that  which  his  property  whs  liable  to  pay  if  the  railroad  company  had  been 
charged,  as  it  should  have  been,  with  tlie  expense  of  the  pavement  of  25  feet 
of  the  avenae.  That  decision  was  deemed  to  be  warranted  by  Strwiburgh  r. 
Mayor,  etc.,  87  N.  Y.  452,  and  it  seems  to  be  ample  authority  for  maintain- 
ing the  plaintiff's  action.  The  judgment  should  tlierefore  be  affirmed.  All 
concur. 


Cavanaqr  «.  Oceanic  S.  S.  Co.,  Limited. 
(Supreme  Court,  Oeneral  Term,  First  Department    March  14, 1890.) 
Fleaoino — Motion  to  Coufsl  Rsflt — Disckbtiok  of  Coukt. 

A  motion  to  compel  a  reply  to  an  answer  pleading  a  Btatute  of  limitations  iwas  op- 
posed on  the  ground  that  toe  complaint  disclosed  the  facts  relied  on  to  meet  the 
plea.  It  appeared  that,  if  plaintiff  relied  solely  on  those  facts,  defendant,  when 
tbey  were  pleaded  in  a  reply,  would  be  in  a  position  to  demur,  and  thus  have  the 
qnestiOD  settled  withont  the  expense  of  preparing  for  trial.  Held,  that  the  grant- 
ing of  the  motion  was  a  proper  exercise  of  the  court's  discretion. 

Appeal  from  special  term,  New  Yorlc  county. 

Action  by  Tliomas  Cavanagh  as  administrator,  etc.,  of  Jane  Lingard  Rob- 
inson,  deceased,  against  the  Uceanic  Steam  Navigation  Company.  Plaintiff 
appeals  from  an  order  requiring  him  to  reply  to  certain  paragraplis  of  the  an- 
swer. 

Argued  before  Van  Brunt,  P.  J.,  and  Barrett  and  Bartlbtt,  JJ. 

James  Hillhoitse,  {Thomas  P.  Wickes,  of  counsel,)  for  appellant.  Wheeler, 
Cortis  &  Godkin,  {Lawrence  Qodkin,  of  counsel,)  for  respondent. 

Bartlett,  J.  This  is  an  action  by  the  administrator  of  Jane  Lingard  Rob- 
inson,  deceased,  to  recover  damages  from  the  defendant  for  liaving  wrong- 
fully caused  the  death  of  the  plaintiff's  intestate  in  a  collision  on  the  Atlantic 
ocean  between  the  steam-ships  Britannic  and  Celtic  on  May  19,  1887.  The 
complaint  alleges  that  the  death  of  the  plaintiff's  intestate  occurred  within  the 
territorial  limits  of  the  United  Kingdom  of  Great  Britain  and  Ireland.  It 
further  sets  out  a  portion  of  the  English  statute  known  as  "Lord  Campbell's 
Act,"  corresponding  closely  with  the  provisions  of  our  Code  of  Civil  Proced- 
ure relating  to  actions  for  causing  death  by  negligence,  (Code  Civil  Proc  §§ 
1902,  1903,)  and  avers  that  the  said  statute  is  now  in  force,  and  states  that 
it  has  been  decided  by  the  courts  of  Great  Britain  that  an  action  can  be  main- 
tained there  under  its  provisions  to  recover  damages  for  death  caused  by  neg- 
ligence in  a  case  of  collision  on  the  high  seas.  From  the  seventeenth  and 
eighteenth  subdivisions  of  the  complaint,  it  also  appears  that  in  August,  1887, 
a  former  administrator  of  the  said  Jane  Lingard  Robinson  brought  a  suit 
against  the  Oceanic  Steam  Navigation  Company,  in  the  superior  court  of  this 
city,  to  recover  damages  under  iiord  Campbell's  act,  and  that  the  complaint 
in  that  suit  was  afterwards  dismissed  solely  upon  the  ground  that  the  superior 
court  had  no  jurisdiction  of  the  subject  of  action;  that  this  determination  of 
the  superior  court  was  affirmed  by  the  court  of  appeals;  and  that  the  plaintiff 
therein  has  acquiesced  in  that  determination,  and  paid  the  costs.  Subse- 
quently the  letters  of  administration  to  John  Robinson,  the  plaintiff  in  that 
suit,  were  revoked,  and  Thomas  Cavanagh,  the  plaintiff  in  this  action,  was 
appointed  administrator  de  bonis  non  of  the  said  Jane  Lingard  Robinson,  and 
as  such  he  brings  this  suit.  The  twenty-first  subdivision  of  the  complaint  al- 
leges that  "the  said  action  in  the  superior  court  of  the  city  of  New  York  waa 
duly  commenced  within  the  time  limited  therefor,  and  was  not  terminated 
either  by  a  voluntary  discontinuance,  or  by  a  dismissal  of  the  complaint  for 
negligence  to  prosecute  the  action,  or  by  final  judgment  upon  the  merits." 
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The  answer  sets  up  several  defenses;  but,  for  the  purposes  of  the  present 
appeal,  it  is  necessary  to  consider  only  the  second  defense  therein  pleaded. 
This  is  contained  in  the  third  and  fourth  subdivisions,  which  aver,  in  sub- 
gtaoce,  that  Lord  Campbell's  act  provides  that  not  more  than  one  action  shall 
lie  for  and  in  respect  of  the  same  subject-matter  of  complaint,  and  every  such 
action  shall  be  commenced  within  12  calendar  months  after  the  death  of  the 
deceased  person;  and  the  answer  furthermore  alleges  that  the  present  suit  was 
not  begun  within  12  cidendar  months  after  the  deiith  of  tho  plaintiff's  intes- 
tate. It  is  to  these  averments  of  the  answer  that  the  plaintiS  has  been  re- 
quired to  reply  by  the  terms  of  the  order  from  which  the  present  appeal  is 
taken.  The  appellant  attacl!;s  the  order  below  on  three  grounds:  First,  he 
says  the  defendant  knows  already  what  the  plaintiff  relies  upon  to  defeat  the 
plea  of  the  statute  of  limitations  set  up  in  the  answer,  and  therefore  there  is 
no  need  of  serving  a  reply  in  order  to  give  him  that  information ;  secondly,  he 
says  the  defendant,  by  serving  a  notice  of  trial,  has  waived  his  right  to  ask 
the  plaintiff  to  reply ;  thirdly,  he  says  that  the  purpose  of  the  motion  Is  solely 
to  delay  the  plaintifl  in  the  prosecution  of  the  claim. 

There  is  some  force  in  the  argument  that  the  allegations  of  the  complaint 
in  regard  to  the  superior  court  suit,  showing  that  it  was  dismissed  solely  on 
the  ground  of  want  of  jurisdiction,  are  sufficient  to  notify  the  defendant  that 
the  plaintiff  intends  to  depend  upon  these  facts  to  take  the  case  out  of  the 
statute  of  limitations ;  and,  if  there  were  anything  in  the  complaint  from  which 
iteoald  be  inferred  that  this  was  the  sole  ground  upon  which  the  plaintiff 
would  rely  for  this  purpose,  it  would  have  to  be  conceded  that  no  reply  was 
necessary  in  order  to  guard  the  defendant  against  the  liability  of  being  sur- 
prised upon  the  trial.  But  it  is  to  be  observed  that  without  a  reply  there  will 
be  nothing  to  prevent  the  plaintifl  from  meeting  the  plea  of  the  statute  on 
other  grounds,  if  any  exist.  Nor  do  we  agree  with  the  learned  counsel  for 
the  appellant  that  the  sole  ground  upon  which  an  order  to  reply  may  properly 
be  based  is  to  avoid  surprise  to  the  opposite  party  upon  the  trial.  It  is  true 
Uiat  the  question  whether  a  motion  to  compel  a  reply  should  be  granted  or  de- 
nied usually  depends  upon  the  further  question  whether  a  reply  is  necessary 
in  order  to  prevent  surprise,  but  no  hard  and  fast  rule  should  be  laid  down 
that  would  make  this  the  only  test  upon  such  a  motion.  In  the  present  case, 
it  appears  that,  if  the  plaintifl  really  intends  to  meet  the  plea  of  the  statute  of 
limitations  by  the  facts  alleged  in  the  complaint  in  regard  to  the  superior 
court  suit,  and  by  these  facts  only,  the  defendant,  when  they  are  pleaded  in 
the  form  of  a  reply,  will  be  in  a  position  to  demur,  and  upon  its  demurrer  can 
be  determined  the  question  whether  the  prosecution  of  the  action  is  barred  by 
the  statute  of  limitations.  The  learned  judge  by  whom  the  motion  was 
granted  may  well  have  thought  that  it  would  be  to  the  advantage  of  both 
parties  to  have  this  question  of  law  settled  in  advance,  and  without  the  ex- 
pense of  the  elaborate  preparation  for  trial  which  it  is  quite  apparent  would 
be  involved  in  this  action;  and  we  cannot  say  that  such  a  conclusion  on  his 
part,  and  the  consequent  determination,  constituted  an  abuse  of  discretion. 
The  appellant  refers  to  the  rule  that,  even  where  it  appears  on  the  face  of  the 
complaint  that  the  cause  of  action  is  barred  by  the  statute  of  limitations,  the 
defendant  cannot  take  this  objection  by  demurrer,  but  must  answer,  (Code 
Civil  Proc.  §  413;  Hedges  v.  Conger,  10  X.  Y.  St.  Rep.  42,)  and  urges  that 
the  respondent  should  not  be  allowed  to  circumvent  this  established  rule  of 
law.  But  a  demurrer  to  facts  pleaded  for  the  purpose  of  taking  a  case  out  of 
the  statute  of  limitations  is  not  the  same  thing,  in  letter  or  spirit,  as  a  demur- 
rer to  a  statement  of  facts  which  seem  to  bring  a  case  within  the  statute  of 
limitations. 

As  to  the  second  objection,  that  the  defendant  could  not  make  this  motion 
afler  having  noticed  the  cause  for  trial,  we  do  not  think  the  service  of  a  cross- 
notice  after  the  plaintiff's  notice  had  been  served  should  necessarily  be  re- 
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garded  as  such  an  expression  of  satisfaction  with  the  condition  of  the  plead- 
ings as  of  itself  to  preclutle  tlie  defendant  from  subsequently  moving  fur  a  re- 
ply. That  it  miglit  be  deemed  a  waiver  in  manv  cases,  when  considered  in 
connection  with  other  circumstances,  may  be  conceded;  but  the  court  below 
was  not  bound  to  refuse  to  entertain  the  motion,  or  to  deny  it,  because  the 
defendant  had  served  a  cross-notice  of  trial. 

As  to  the  third  point  of  the  appellant,  that  the  application  was  made  solely 
for  delay,  we  do  not  think  the  evidence  of  laches  was  such  as  to  demand  the 
conclusion  that  the  motion  was  dilatory  in  its  purpose.  The  order  appealed 
from  must  be  affirmed,  with  910  costs  and  disbursementa.    All  concur. 


Jacemtan  v.  Lord  et  al. 
(Supreme  Court,  General  Term,  First  Department.    March  li,  1890.) 

FlSADING — HOTION  TO  MAKE  MORB  DSFINrTE  AND  CBRTAHT. 

In  an  action  for  Injuries  caused  by  an  explosion  of  gaa  in  a  public  street  the  com- 
plaint alleged  the  incorporation  of  one  of  defendants  as  a  eras  company;  that  the 
other  defendant  was  the  owner  of  certain  premises;  and  that  plaintiS  was  injured 
"by  beinff  hit  by  some  object  thrown  from  the  premises  at  said  place  by  an  ex- 
plosion 01  fas  thereon,  which  explosion,  as  the  plalntiS  is  informed  and  believes, 
was  caused  by  the  ne^Ugence  of  the  defendants, "  etc  Held,  that  a  motion  to  make 
the  complaint  more  definite  and  certain,  by  setting  forth  the  act  or  neglect  claimed 
to  have  caused  the  explosion,  was  properly  denied. 

Appeal  from  special  term,  New  York  county. 

Action  by  Patrick  Jackman  against  Franklin  B.  Lord  and  the  Consolidated 
Gas  Company.  Defendant  Lord  appeals  from  an  orderdenying  his  motion  to 
make  the  complaint  more  definite  and  certain. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Lucius  H,  Beers,  (G.  de  F.  Lord,  of  counsel,)  for  appellant.  H&rtnon  H. 
Shook,  for  respondent. 

Van  Brunt,  P.  J.  This  action  was  brought  to  recover  for  injuries  caused 
by  an  explosion,  the  plaintiff  being  at  the  time  in  the  public  streets  of  the  city 
of  Kew  York.  The  complaint  alleges  the  incorporation  of  the  defendant  the 
Consolidated  Gas  Company,  and  that  the  defendant  Lord  was  at  the  time  of 
the  explosion  the  owner  of  the  premises  No.  409  Grand  street;  that  on  the 
16th  of  August,  1889,  the  plaintiS  was  lawfully  on  the  public  highway  in  the 
city  of  New  York  known  as  "Grand  Street, "  at  the  corner  of  Clinton,  when  he 
was  injured  by  being  hit  by  some  object  thrown  from  said  premises  by  an  ex- 
plosion of  gas  thereon,  which  explosion  was  caused  by  the  negligence  of  the 
defendant,  without  any  fault  or  carelessness  on  his  part,  and  that  in  conse- 
quence the  plaintiff  suffered  damages  for  which  he  prayed  judgment.  Amo- 
tion was  made  upon  the  part  of  tlie  defendant  Lord  for  an  order  requiring  the 
complaint  to  be  made  more  definite  and  certain,  by  setting  forth  what  act  or 
neglect,  if  any,  on  the  part  of  the  defendant,  is  claimed  to  have  caused  the 
explosion  of  gas  alleged  in  the  complaint.  This  motion  was  denied,  and  from 
the  order  thereupon  entered  this  appeal  is  taken.  It  would  appear  that  the 
object  of  the  defendant's  motion  was  to  compel  the  plaintiff  to  det  out  the  evi- 
dence of  the  negligence  which  had  been  alleged  by  his  complaint  as  against  the 
defendants.  It  is  sought  to  have  him  specify  in  the  complaint  what  actor  neg- 
lect, if  any,  on  the  part  of  the  defendants,  is  claimed  to  have  caused  the  explo- 
sion alleged  in  the  complaint.  It  is  not  claimed  that  the  complaint  is  deficient 
in  allegations,  so  as  to  bedemurrable;  but  the  evidence  of  negligence  alleged  in 
the  complaint  is  sought  to  be  incorporated  in  the  complaint  for  the  avowed 
purpose  of  determining  as  to  which  of  the  defendants  might  be  considered  re- 
sponsible therefor,  if  either.  We  think  that  tlie  appellant  has  mistaken  his 
remedy,  and  that  the  complaint  is  snfiiciently  definite  and  certain;  and.  if  a 
proper  case  is  made  out  to  restrict  the  general  allegations  of  the  complaint,  it 
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shonM  be  by  a  bill  of  particulan,  in  which  the  plaintiff  might  be  compelled 
to  state  the  particular  acts  of  negligence  which  he  would  offer  to  prove  on  the 
the  trial.  Vfe  do  not  understand  tliat,  where  a  general  allegation  in  the  com- 
plaint is  mfBcient  to  make  a  good  cause  of  action,  the  court  can  compel 
the  allegation  of  specific  facts  leading  to  the  general  conclusions  alleged  in  the 
complaint.  This  office  is  served  by  a  bill  of  particulars,  by  which  a  party,  in 
a  proper  case,  is  apprised  of  the  particular  facts  which  the  plaintiff  will  seelc 
to  prove,  and,  being  so  apprised,  cannot  be  surprised  at  the  trial.  We  think, 
therefore,  that  the  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements.    All  concur. 


In  re  Vooriiis'  Will. 
{Siiprtme  Court,  Oeneral  Term,  First  Department    March  14, 1890.) 

Wn-U— CiPACITT  TO  Makk. 

An  instrument  subscribed  as  a  will,  understood  by  testatrix,  and  made  according 
to  her  directions,  is  entitled  to  probate,  thougli  testatrix  was  of  very  moderate 
mental  capacity,  and  so  far  limited  in  her  mental  acquirements  as  to  have  but  little 
ability  for  counting,  and  none  for  writing  with  ease  or  facility. 

Motion  for  rearituraent.  For  former  reports,  see  5  N.  Y.  Supp.  948,  mem.; 
7  N.  Y.  Supp.  596. 

Argued  before  Van  BBtXNT,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Whitehead  <£■  Lyon,  for  petitioner.  Edward  T.  Bartlett,  for  executor,  etc. 
Charles  Edward  Tracy,  for  American  Bible  Society  and  another. 

Danieu,  J.  The  petitioner  is  entirely  mistaken  in  the  supposition  that 
the  facts  were  either  overlooked,  or  not  considered,  relating  to  the  accumula- 
tion of  money  owned  by  the  testatrix,  and  found  in  her  tin  box  after  her  de- 
cease. Those  facts,  together  with  her  illiterate  condition,  as  well  as  all  otbeiv 
disclosed  by  the  evidence,  were  carefully  weighed  in  reaching  the  conclusion 
that  the  instrument  in  controversy  was  the  valid  will  of  the  testatrix.  These 
particular  circumstances,  and  the  effect  which  might  otherwise  very  well 
have  been  given  to  them,  were  fully  answered  by  the  facts  that  the  will  was 
drawn  pursuant  to  the  instructions  of  the  testatrix,  and  was  considered  and 
corrected  by  lier  afterwards,  and  then  engrossed  according  to  her  corrections, 
and  signed  by  her,  as  the  law  required  that  to  be  done,  to  make  a  valid  will, 
and  WHS  also  published,  declared,  and  witnessed  as  the  statute  required  that 
it  should  be,  before  it  could  be  sustained  as  her  wilL  These  facts  were  so 
clearly  proved  by  the  evidence  given  before  the  surrogate  as  to  leave  no  sub- 
stantial room  for  doubt  as  to  their  existence.  And  where  it  appeared,  as  it 
did  from  the  evidence,  that  the  instrument  subscribed  as  her  will  was  under- 
stood by  the  testatrix,  and  had  been  made  according  to  her  directions,  and  was 
subscribed  and  declared  by  her,  it  was  entitled  to  be  admitted  to  probate,  al- 
tlioagb  she  was  a  person  of  very  moderate  mental  capacity,  and  was  so  far 
limited  in  her  mental  acquirements,  as  to  have  but  little  ability  for  counting, 
and  none  for  writing  with  ease  or  facility.  With  the  mental  capacity  indi- 
cated by  her  in  the  preparation  and  execution  of  this  instrument,  and  the  at- 
tention devoted  to  her  personal  affairs,  the  presumption  was  both  reasonable 
and  natural  that  she  was  aware  of  the  fact  that  she  possessed  this  money,  and 
of  the  depository  in  which  it  had  been  placed.  The  capacity  which  the  evi- 
dence indicated  her  to  have  possessed,  and  her  knowledge  of  the  contents  of 
the  instrument,  presented  a  very  decided  probability  that  she  fully  understood 
what  she  did,  and  tliat  the  Instrument,  as  it  was  made,  conformed  to  her  in- 
tention for  the  disposition  of  her  property.  In  this  situation  of  the  case,  a 
farther  argument  or  consideration  of  it  would  be  of  no  service  to  the  appel- 
lant; for  the  controlling  evidence  is  that  relating  to  her  understanding  of  the 
contents  of  the  instrument.    The  fact  that  it  was  framed  under  her  instruo- 
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tions,  and  made  to  conform  to  her  intention,  and  was  actually  snbscribed  by 
ber,  and  declared  to  be  lier  will,  must  necessarily  overcome  all  conjectures  or 
doubts  arising  out  of  other  evidence  which  was  quite  uncertain  in  its  cbarao- 
ter,  and  failed  to  overthrow  the  presumption  arising  from  the  facts  already 
mentioned.  The  motion  for  a  reargument  should  therefore  be  denied,  witb 
costs.    All  concur. 


St.  Johm  t>.  CoATES  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department.    March  14, 1890.) 

EkiVITT— ISSUBS  lOB  JUBT— SbTTLBIRNT. 

In  an  eqaity  action  the  general  term  ordered  the  framing  of  an  issue  for  a  jaT7. 
On  the  settlement  of  such  issue,  several  additional  inquines  were  added.  At  tho 
trial  of  these  Issues  the  jury  disagreed.  A  succeedins;  trial  was  brought  on,  when 
all  the  additional  issues  were  strloken  out,  and  a  verdiot  rendered  on  the  Issue  ro- 
tained.  The  general  term  reversed  the  judgment  for  want  of  authority  on  the  part 
of  the  trial  court  to  make  the  change  in  the  issues.  Held,  tliat  an  application  made 
to  the  special  term  to  modify  the  order  settling  the  issues  by  striking  oat  the  addi- 
tional inquiries  was  properly  granted  on  a  showing  of  the  ineffectaal  efforts  for 
their  trial  and  determination. 

Appeal  from  special  term,  New  York  county. 

Action  by  Chauncey  St.  John  against  Howard  W.  Coates  and  Benjamin  C. 
Wetmore  as  executors,  etc.,  of  Gieorge  H.  Pecic,  deceased.  Defendants  ap- 
peal from  an  order  striking  out  certain  issues  directed  to  be  tried  before  a 
jury. 

Argued  before  Brady  and  Daniels,  JJ. 

John  H.  Post,  for  appellants.    Lookwood  &  Post,  for  respondent. 

Dakiels,  J.  It  is  alleged  in  the  complaint  that  Oeorge  H.  Peck,  the  testa- 
tor, in  1866,  conveyed  to  Lewis  St.  John  an  undivided  20J-96  of  a  farm  of 
land  in  Venango,  Pa.,  called  the  "Rooker  Farm,"  and  that  Lewis  St.  John 
afterwards  conveyed  10-96  of  the  same  farm  to  Ellen  Cole,  and  that  they  to- 
gether assigned  to  the  plaintiff  their  interest  in  the  premises,  and  he  demanded 
an  accounting  of  the  rents  and  profits  derived  by  the  testator  from  the  nse 
and  enjoyment  of  the  farm.  The  answer  took  issue  upon  the  material  allega- 
tions of  the  complaint,  and  alleged  that  Lewis  St.  John  had  been  of  unsound 
mind,  and  was  incapable  of  making  the  assignment  mentioned  in  the  com- 
plaint, or  of  doing  any  business  whatever.  The  action  was  tried  before  a 
referee,  who  reported  in  favor  of  the  plaintiff.  But,  upon  an  appeal  to  the 
general  term  from  the  judgment,  it  was  reversed,  and  the  report  set  aside  for 
its  failure  to  contain  any  finding  concerning  the  mental  competency  of  Lewis 
St.  John  at  the  time  of  his  assigument  to  the  plaintiff;  and  the  general  term 
ordered  the  framing  of  an  issue  to  be  submitted  to  a  jury,  including  the 
question  of  the  mental  competency  of  Lewis  St.  John.  An  application  was  made 
for  the  settlement  of  that  issue,  but  upon  its  hearing  eight  additional  in- 
quiries were  added,  and  required  to  be  answered  by  the  jury.  A  trial  of 
these  issues  afterwards  took  place,  and  the  jury  failed  to  agree.  A  succeeding 
trial  was  brought  on,  when  all  the  additional  issues  not  contemplated  by  the 
direction  of  the  general  term  were  stricken  out,  and  the  jury  rendered  a  ver- 
dict answering  the  three  issues  which  were  retained.  An  appeal  was  again 
taken  to  the  general  term,  which  reversed  the  judgment  for  the  want  of  au- 
thority on  the  part  of  the  court  at  the  trial  to  make  this  change  in  the  issues; 
and  a  motion  was  afterwards  made  to  strike  out  from  the  issues  which  bad 
been  framed  all  those  not  relating  to  the  competency  of  Lewis  St.  John:  and 
upon  the  hearing  of  the  motion  that  change  was  made,  retaining  the  first, 
second,  and  fifth  of  the  issues,  which  included  the  inquiry  as  to  the  mental 
capacity  of  Lewis  St.  John,  and  that  reduced  the  issues  to  the  compass  de- 
signed by,  and  within  the  decision  of,  tlie  general  term. 
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Tbe  action  was  one  in  which  neither  party  was  entitled,  as  a  matter  of 
right,  to  a  trial  before  a  jury,  but  wiiether  any  one  or  more  of  the  questions 
of  fact  within  the  iasnes  should  be  so  tried  was  subject  to  the  discretion  of 
tbe  court,  (Code  Civil  Froc.  §  971;)  and  the  direction  of  the  general  term,  very 
clearly,  was  that  only  so  much  of  the  issues  as  included  the  question  of  mental 
competency  of  Lewis  St.  John  should  be  tried  by  the  jury,  and  that  appar- 
ently involved,  and  would  dispose  of,  the  issue  relating  to  the  validity  of  any 
assignment  which  Lewis  St.  John  might  have  made  to  tbe  plaintiff.  The  res- 
idue of  the  inquiries,  within  the  issues  as  they  were  first  settled,  related  to 
matters  of  management,  and  were  the  proper  subjects  for  an  accounting,  and 
for  that  reason  not  adapted  to  a  trial  before  a  jury;  and,  where  such  a  trial 
may  be  directed,  it  is  the  policy  of  the  law  to  confine  the  Inquiries  within  as 
dose  a  compass  as  may  be  practicable,  on  account  of  the  inability  of  a  jury  to 
carry  in  their  minds,  and  apply,  in  the  disposition  of  the  case,  the  evidence 
relating  to  a  multitude  of  difTerent  subjects.  The  value  of  a  trial  before  that 
tribunal  depends  upon  the  practicability  of  limiting  the  issues  so  far  as  that 
can  be  done,  and  thereby  simplifying  tbe  trial  in  such  a  manner  that  the  jury 
win  be  able  to  comprehend  it,  and  remember  and  apply  the  evidence  to  the 
qoestions  they  may  be  required  to  answer.  These  issues  clearly  transcended 
what  it  was  practicable  to  try  in  this  manner,  for  no  jury  would  be  able  to 
carry  in  their  minds,  and  apply,  the  evidence  relating  to  these  II  different  in- 
quiries, and  reach  an  entirely  satisfactory  or  intolligible  result  as  to  each  of 
them;  and  it  could  not  be  a  source  of  surprise,  therefore,  that  they  should 
have  disagreed,  wlien  they  were  all  tried,  as  to  the  disposition  which  should 
be  made  of  these  issues.  It  was  before  any  steps  were  taken  to  bring  on  the 
esse  for  a  third  trial  before  the  jury  that  the  application  was  made  to  strike 
out  these  additional  inquiries,  and  the  court,  having  the  facts  which  bad 
transpired  after  the  issues  were  settled  before  it,  deemed  it  to  be  proper  to  re- 
dace  the  issues  to  those  within  the  decision  and  direction  of  the  general  term; 
and,  if  that  action  is  to  be  sustained,  then  the  issues  will  be  so  far  simplified 
M  to  enable  the  jury  to  try  and  dispose  of  them  with  an  accurate  understand- 
ing of  the  evidence,  and  its  effect. 

It  has  been  objected  in  behalf  of  the  appeal  that  the  court  had  no  power  to 
rehear  and  dispose  of  the  issues  which  had  been  framed.  But  the  court  did 
hare  that  power  after  the  additional  facts  were  shown  of  the  Ineffectual  ef- 
forts made  for  the  trial  and  determination  of  these  issues.  Whether  it  would 
reconsider  their  settlement  was  a  question  addressed  to  its  discretion.  Rigga 
T.  Pursell,  74  N.  Y.  370.  A  different  state  of  facts  was  made  to  appear  from 
those  before  the  court  at  the  time  when  the  issues  were  originally  ordered, 
and  it  had  become  reasonably  apparent  that  the  action  could  not  regularly  be 
tried  before  a  jury,  with  this  large  number  of  issues  to  be  considered  and  an- 
■wend;  and  the  court  was  right  in  changing  or  modifying  the  preceding  or- 
der so  as  to  bring  the  issues  within  the  important  limits  prescribed  by  the 
general  term.  The  original  order  was  made  by  Mr.  Justice  Donohtte,  who 
was,  st  the  time  when  the  motion  was  made,  no  longer  in  office;  and  tbe  mo- 
tion could  only,  therefore,  be  brought  on  before  another  justice. 

It  was  further  objected  that  the  issues  could  not  be  changed  for  the  reason 
tliej  bad  been  framed  by  consent,  but  this  does  not  appear  to  be  an  accurate 
onderstanding  of  the  case;  for  by  the  order  it  appears  that  the  motion  for  the 
settlement  of  the  issues  was  made  upon  notice,  and  after  hearing  counsel  for 
each  of  the  parties.  This  hearing  took  place  upon  an  affidavit,  and  the  court 
then  directed  the  issues  to  be  tried  by  the  jury  as  they  were  settled  by  the 
order  itself,  and  the  consent  which  was  given  did  not  include  the  framing  or 
settlement  of  the  issues,  but  only  the  entry  of  the  order  as  that  had  been 
drawn,  which,  evidently,  was  to  carry  into  effect  the  decision  made  by  tbe 
court;  and  that  consent  formed  no  obfltacie  in  the  way  of  the  plaintiff  from 
aftawaids  moving  to  correct  these  issues  by  excluding  from  them  all  those 
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not  relating  to  the  question  of  competency,  which,  in  the  judgment  of  the 
general  term,  sliould  be  tried  bj  a  jury. 

There  was  no  such  laches  in  the  case  as  would  justify  a  refusal  to  hear  and 
dispose  of  the  motion ;  for,  after  the  last  trial,  and  the  reversal  of  the  judg- 
ment by  the  general  term,  each  party  seems  to  have  delayed  taking  any  action 
to  bring  on  the  case  again  for  trial,  and  this  order  was  made  to  place  it  in  a 
condition  in  which  it  could  fairly  and  properly  be  tried  cotiformably  to  the  di- 
rections of  thp  general  term.  It  should  therefore  be  affirmed,  with  910  costs, 
together  with  the  disbursements. 


In  re  Stbasbuboer's  Estate. 
(Supreme  Court,  General  Term,  First  DepartmefU.    March  14, 1890.) 

L^KSLOBD  AND  TsXANT— InSAITITT  OV  LeBSBS — ^ElYiaTION  OV  ScB-LbSSBB. 

Where  a  lessee  becomes  insane,  and  is  thereby  disabled  to  pay  bis  rent,  and  in 
consequence  thereof  his  subtenants  are  removed  by  summary  proceedlnKs,  neither 
he  nor  his  estate  is  liable  to  the  subtenants  for  the  difference  between  the  rent  re- 
served in  the  subleases  and  the  value  to  them  of  the  leasehold  estates. 

Appeal  from  judgment  on  report  of  referee. 

Proceedings  for  the  settlement  of  the  estate  of  Oscar  Strasburger,  deceased. 
As  the  result  of  an  order  of  reference  made  therein  in  respect  to  the  claim  of 
Deutsch  Bros.,  the  following  facts  were  found  by  the  referee:    "First.  That 
Oscar  Strasburger  entered  into  a  lease  with  Simon  L.  Deutsch  and  Alexander 
Deutsch,  bearing  date  February  6, 1882,  and  also  into  another  lease,  bearing 
date  December  6,  1883,  which  leased  and  demised  to  the  said  Messrs.  Deutsch 
the  premises  described,  as  follows:    The  first,  third,  fourth,  and  fifth   lofts 
of  the  building  known  as  number  fifty  and  fifty-two  Howard  street,  and  six- 
teen Mercer  street,  in  the  city  of  New  York,  for  terms  of  years  expiring  Feb- 
ruary 1,  1886,  at  the  annual  rental  of  four  thousand  five  hundred  dollars. 
Second.  That  the  Messrs.  Deutsch  enteied  into  possession  of  the  premises 
described  in  said  leases,  aud  subsequently,  and  before  the  20th  day  of  Xovem- 
her,  1884,  sublet  to  various  parlies  the  said  premises.    Third.  That  the 
said  Messrs.  Deutsch  sublet  the  said  premises  leased  to  them  by  the  said  Os- 
car Strnsburger  at  the  sum  of  seven  thousand  seven  hundred  dollars  per  an- 
num, and  all  thereof ,  for  the  terms  specified  in  the  leases  made  by  them  with 
the  said  Oscar  Strasburger,  except  a  small  portion  which  they  rented  to  one 
8.  Hamburger  for  a  year.    Fourth.  That  tlie  Messrs.  Deutsch  entered  into 
written  agreements  with  all  the  parties  to  whom  they  sublet  parts  of  the 
premises  leased  by  them  from  the  said  Oscar  Strasburger,  except  for  a  snaall 
portion  of  the  first  floor  of  the  said  premises,  which  were  rented  to  the  said 
Hamburger  at  a  rental  of  one  hundred  dollars  per  annum.    Fifth.  That 
all  the  parties  to  whom  the  Messrs.  Deutsch  rentfd  the  premises  leased  by 
them  from  the  said  Oscar  Strasburger  are  solvent.    Sixth.  That  on  or  about 
the  Ist  day  of  November,  1884,  the  then  committee  of  Oscar  Strasburger  de- 
manded from  the  Messrs.  Deutsch  the  rent  In  advance  for  the  quarter  begin- 
ning November  1,  1884,  and  which  rent  the  Messrs.  Deutsch  paid,  and  re- 
ceived a  receipt  therefor  from  the  then  committee  of  Oscar  Strasburger. 
Seventh.  That  on  or  about  the  20th  day  of  November,  1884.  the  owner  of  the 
premises,  and  the  landlord  of  Otto  Strasburger,  instituted  summary  proceed- 
ings for  non-payment  of  rent,  and  made  parties  to  said  proceeding  the  Messrs. 
Deutsch  and  their  subtenants.    Eighth.  That  such  proceedings  were  bad  in 
said  summary  proceeding,  that  judgment  was  rendered  in  favor  of  the  landlord, 
a  warrant  of  dispossession  issued,  and  the  Messrs.  Deutsch  and  their  subtenants 
removed.    Ninth.  That  the  rent  payable  by  Oscar  Strasburger  to  his  land- 
lord, the  owner  of  the  premises,  was  the  sum  of  ten  thousand  five  hundred 
dollars  per  annum.    Tenth.  That  the  difference  between  the  rent  paid  by  the 
Messrs.  Deutsch,  under  the  leases  made  by  them  with  Oscar  Strasburger,  and 
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that  received  by  them  from  their  subtenants,  was  three  thousand  two  hun- 
dred dollars  per  annum.  Eleverith.  That  the  rental  received  by  the  Messrs. 
Dentsch  from  their  subtenants  appears  to  be  the  reasonable  rental  value  of  the 
said  premises."  Upon  these  facts  the  referee  was  asked  to  find  the  foUowing 
conclusions  of  law,  which  he  refused:  "First.  That  the  Messrs.  Deutsch  are 
entitled  to  recover  damages,  by  reason  of  their  dispossession  from  the  prem- 
ises leased  to  them  by  Oscar  Strasburger,  the  lunatic,  from  the  20th  day  of  No- 
vember, 1884,  when  they  were  removed  from  the  premises,  to  the  period  fixed 
for  the  end  of  the  terms  for  which  they  hired  the  said  premises,  and  amount- 
ing to  the  sum  of  thirty-eight  hundred  and  thirty-one,  10-100  dollars,  with 
interest  from  February  1,  1886.  Second.  That  they  are  entitled  to  have 
this  amount  allowed  as  a  claim  against  the  estate  of  Oscar  Strasburger,  a  lu- 
natic, and  are  entitled  to  share  in  the  distribution  of  the  said  estate  among  the 
creditors  of  the  said  Oscar  Strasburger.  Third.  That  they  are  entitled  to 
tbeir  costs  of  this  proceeding," — to  which  refusal  the  appellants  duly  except- 
ed. There  was  a  judgment  settling  the  estate,  and  distributing  the  proceeds, 
and  from  so  much  of  the  Judgment  as  rejects  their  claim  against  the  estate 
Dentscb  Bros,  appeal. 

Argued  before  Van  Betjnt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

/.  Fettretoh,  for  appellants.    B.  Conway,  for  respondents. 

Bbadt,  J.  Oscar  Strasburger,  the  lessee,  subsequent  to  the  execution  of 
the  leases  to  the  appellants,  became  insane,  it  appears,  and  on  the  17th  of  Sep- 
tember, 1884,  a  committee  of  his  property  was  appointed,  who  duly  qualified 
and  entered  upon  the  discharge  of  bis  duties.  At  the  time,  therefore,  that 
Strasburger  executed  the  leases  in  question  to  the  appellants,  mentioned  in 
the  statement  of  facts,  he  was  sane,  and  the  non-payment  of  the  rent  by  him 
under  his  leases  to  the  owners  of  the  property,  which  resulted  in  the  eviction 
of  the  appellant,  occurred  during  his  insanity.  It  may  be  said,  therefore,  that 
he  did  nothing  conducing  to  the  eviction  for  which  he  was  responsible,  or  in 
Hny  way  identifying  him  with  it.  This  responsibility  had,  in  consequence 
of  his  unfortunate  condition,  entirely  ceased,  and  the  bailiCF  of  the  court  was 
pat  in  possession  of  his  property.  If  there  had  been  no  change  in  his  mental 
condition,  and  the  relations  existing  between  the  appellants  and  him  by  virtue 
of  the  leases  bad  continued,  and  by  his  wrongful  act  he  had  caused  the  evic- 
tion of  the  appellants,  he  would  doubtless  have  been  responsible  for  the  dam- 
ages occasioned  by  his  wrongful  act,  under  the  authorities.  The  rule  in  re- 
gard to  damages  resulting  from  a  breach  of  the  covenant  of  quiet  enjoyment 
ma;  be  said  to  be  peculiar,  and  it  is  that  the  lessee  can  ordinarily  recover  only 
such  rent  as  he  has  advanced,  and  such  mesne  profits  as  he  is  liable  to  pay 
over.  Mack  v.  PatoMn,  42  N.  Y.  171.  There  are  exceptions  to  the  rule,  as 
stated  in  that  case,  and  they  are  said  to  be,  if  the  vendor  is  guilty  of  fraud, 
or  can  convey,  but  will  not,  either  from  perverseness,  or  to  secure  a  better 
bargain,  or  if  he  has  covenanted  to  convey  when  he  knew  he  had  not  the  power, 
or  where  it  is  in  his  power  to  remedy  a  defect  in  his  title,  and  he  refuses  or 
neglects  to  do  so,  or  when  be  refuses  to  incur  expenses  which  would  enable 
him  to  fulfill  his  contract.  In  all  these  cases  the  vendor  or  lessor  is  liable  to 
the  vendee  or  lessee  for  the  loss  of  the  bargain,  under  rules  analogous  to  those 
applied  in  the  sale  of  personal  property.  The  rule  of  damages  being  the  same 
in  actions  brought  against  vendors  for  failure  to  complete  a  contract,  and  also 
in  actions  brought  against  lessors  for  violations  of  the  covenant  of  quiet  en- 
joyment, they  are  both  referred  to  in  stating  the  exceptions  to  the  general  rule 
already  mentioned.  The  case  just  quoted  is  reaflBrmed,  and  its  doctrine  reit- 
erated, in  Cockcroft  v.  Railroad  Co.,  69  N.  T.  207.  And  in  Trull  v.  Granger, 
8  N.  Y.  115,  the  right  to  recover  in  cases  kindred  to  that  of  the  appellants 
r»ts  npon  the  tortious  conduct  of  the  lessor.  If  in  this  case,  for  example, 
Strasburger,  not  at  the  time  being  a  lunatic,  had  declined  to  pay  the  rent  wliich 
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resulted  in  the  eviction  mentioned,  be  would  be  responsible  for  the  damages 
sustained.  The  duty  of  paying  the  rent,  if  any  duty  existed, — as  to  which, 
qiuere, — resting  upon  the  committee,  in  order  to  avoid  proceedings  to  dispossess 
the  occupants.  Including  the  appellants,  then  the  remedy  would  be  against 
him,  and  not  against  the  estate  of  the  innatic.  The  absence  of  any  right  to 
pursue  the  estate  is  evolved  from  the  principles  declared  by  these  cases,  and 
the  referee  was  therefore  right  in  declining  to  bold  the  estate  responsible. 

It  appears,  in  addition,  according  to  the  statement  made  by  one  of  the  ap- 
pellants before  the  referee,  that  an  important  incident  in  reference  to  the  de- 
mise occurred,  and  which  is  related  by  him  as  follows:  "Two  or  three  days 
after  I  had  paid  the  rent  to  Albert  Strasburgerfor  the  three  months  in  advance, 
the  agent  for  the  owner  had  me  come  down  to  see  him,  and  he  told  me  that 
there  was  no  rent  paid  for  the  premises  I  occupied  for  the  past  three  months 
or  longer,  and  that  in  consequence  of  their  not  paying  the  rent  I  shoald  be 
dispossessed,  unless  I  could  get  Mr.  Strasburger  to  pay  the  rent  due,  and  they 
would  transfer  the  lease,  with  liis  consent,  to  me.  I  said  I  would  try,  and 
see  what  I  could  do  in  the  matter,  and  the  agent  of  the  owner  of  the  premises 
went  with  me  to  see  Mr.  Albert  Strasburger,  and  we  made  him  a  proposition 
to  pay  the  owner  the  rent  due  up  to  date, — that  is,  up  to  Kovember  1st, — and 
transfer  the  rent  already  paid  him  up  to  February  1,  1884.  and  to  consent  to 
the  transfer  of  the  lease  to  me,  which  the  owner  was  willing  to  give  me  for 
the  same  rent,  or  a  trifle  advance  on  that  which  I  paid  to  Mr.  Strasburger. 
He  did  not  consent  to  this,  and  shortly  afterwards  proceedings  were  taken  to 
dispossess  us,  and  we  were  dispossessed."  From  this  it  also  appears  that  the 
claimants  might  have  saved  their  demise  by  an  arrangement  with  the  owner, 
who  was  willing  to  extend  to  them  the  term  secured  by  the  lease  for  the  same 
rent  which  was  to  be  paid  by  the  lunatic,  or  a  trifle  in  advance.  It  is  true 
that  the  committee  refused  to  consent  to  such  transfer,  but  there  is  little  doubt 
that  an  application  to  the  court  would  have  resulted  in  an  order  directing  that 
to  be  done,  because  it  is  manifest  it  would  have  been  for  the  benefit  of  the  es- 
tate. At  all  events,  there  is  no  doubt  that  the  appellants,  as  subtenants,  had 
a  right  to  pay  the  rent  to  the  original  lessor,  for  the  purpose  of  protecting  their 
own  demise,  and  this  could  have  been  done,  whether  the  committee  consented 
to  it  or  not,  if  the  kttter  was  not  ready  to  pay  the  rent  due  under  the  original 
lease. 

For  these  reasons,  although  it  is  conceded  that  the  question  is  somewhat 
novel,  the  judgment  should  be  afSrmed,  with  costs. 

Daniels.  J.  Oscar  Strasburger  was  himself  the  lessee  of  the  premises 
leased  by  him  to  the  claimants.  In  leasing  to  them,  he  did  not  exceed  his  own 
term,  but  he  became  disabled  to  go  on  with  his  business,  and  keep  up  his  own 
rent,  by  his  subsequent  insanity;  and  that  resulted  in  the  removal  of  the  claim- 
ants, as  subtenants,  by  summary  proceedings.  That  was  produced  by  his 
misfortune,  not  his  fault;  and,  as  his  title  was  defeated  owing  alone  to  that 
circumstance,  as  the  law  has  been  stated  and  followed  in  ifack  v.  Patchin, 
42  K.  Y.  167,  he  was  not  liable.  Neither  was  his  estate  for  the  difference 
between  the  rents  reserved  in  his  leases  to  the  claimant,  and  the  value  to  them 
of  the  leasehold  estates.  That  is  the  sole  claim  now  made,  as  the  rent  paid 
in  advance  was  refunded,  and  the  judgment  or  decision  should  be  atfirm«L 

Van  Brunt,  P.  J.,  concurs. 
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Sixth  Ave.  B.  Cio.  v.  Mbtbopolitan  El.  Bt.  Co.  et  aZ. 
(Supreme  Court,  General  Term,  First  Department    March  U,  1890.) 

L  Elstatcd  RuutoADS — Injubt  to  Abuttino  Property — ^Evidenob. 

In  an  action  for  injury  to  property  by  the  erection  and  maiDtenance  of  an  ele- 
Tated  railroad  in  a  street  on  which  the  property  abuts,  the  admission  of  evidence 
•a  to  the  possible  uses  which  might  be  mslide  of  plaintiff's  property  by  the  erec- 
tion of  expensiTB  buildings  on  it,  and  the  amount  of  income  which  might  be  ex- 
pected to  be  derived  from  these  Improvements,  is  prejudicial  error. 
1  Sua— Ihjubt  to  Other  Propbrtt. 

It  is  also  error  to  admit  evidence  as  to  the  injuries  sustained  by  other  property, 
on  the  same  avenue,  but  in  no  way  connected  with  plaintiff's  property. 
&  Sijo — UiBCOiTDUCT  or  Traikxbn. 

It  is  also  error  to  admit  evidence  as  to  the  misoonduct  of  the  men  in  defendant's 
service,  and  as  to  other  annoyances,  resulting  from  the  operation  of  the  railway, 
not  affecting  the  light,  air,  or  approach  to  the  property,  or  to  any  interference  with 
it  arising  from  the  acts  of  defendants,  or  the  construction  of  the  railway. 
4.  Sjlhb — ArpBAi,ABT.K  Orders. 

A  judgment  recovered  at  special  term  in  an  action  for  damages  in  constructing 
and  operating  an  elevated  railroad  is  final  and  appealable,  though  defendants  may 
still  proceed  under  the  statute  to  appropriate  plaintiff's  easements  of  light,  air, 
and  access  to  the  uses  and  purposes  of  their  railway. 

Appeal  from  special  term,  New  Tork  county. 

Action  by  the  Sixth  Avenue  Bailroad  Company  against  the  Metropolitan 
Elevated  Railway  Company  and  the  Manhattan  Hallway  Company.  Defend- 
ants  appeal  from  a  judgment  recovered  on  trial  at  the  special  term. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 

Davies  <£-  iZopaZ/o,  (SdtoarrZ  C  ./ames,  of  counsel,)  for  appellants.  Bur- 
rill,  Zabriskie  A  BurriU,  (John  E.  Burrill  and  /.  Archihald  Murray,  of 
coansel,)  for  respondent. 

Danieia.  J.  The  action  was  brought  for  the  conjoint  object  of  recovering 
damages  for  the  construction  and  operation  of  an  elevated  railway  in  Sixth 
avenue,  in  the  city  of  New  Yorit,  and  for  an  injunction  restraining  tlie  future 
nae  and  operation  of  the  railway.  At  the  time  when  the  railway  was  con> 
itTDCted  the  plaintiff  was.  and  since  then  has  been,  the  owner  of  a  bloclc  of 
land  on  the  easterly  side  of  Sixth  avenue,  between  Forty-Third  and  Forty- 
Fourth  streets.  This  was  in  part  occupied  and  used  for  a  stable  for  its 
horses  and  offices,  and  other  purposes  connected- witli  its  business.  It  was 
also,  and  has  continued  to  be,  the  owner  of  a  block  of  land,  fronting  upon 
the  same  side  of  the  avenue,  between  Fifty-Eighth  and  Fifty-Ninth  streets, 
and  extending  easterly  100  feet  from  the  avenue,  and  also  a  lot  of  land  front- 
ing upon  the  avenue,  and  situated  on  the  southerly  corner  of  Fifty^Eighth 
street.  Neither  this  land,  nor  that  between  Fifty-Eighth  and  Fifty-Ninth 
streets,  had  been  improved.  Ahd  in  their  vicinity,  and  more  especially  in 
front  of  the  land  between  Fifty-Eighth  and  Fifty-Ninth  streets,  the  structure 
of  the  defendants  terminated  on  Sixth  avenue.  At  that  termination  a  station 
liad  been  erected,  which,  with  the  railroad  structure,  occupied  the  whole 
space  above  the  surface  of  the  street,  and  a  portion  of  the  sidewalk.  At  this 
point  the  cars  of  the  elevated  railway  were  stationed  when  out  of  use;  water 
was  supplied  to  its  engines,  and  the  ashes  accumulating  therein  were  taken 
therefrom;  and  small  buildings  were  erected  upon  the  surface  occupied  by 
the  defendants,  for  other  uses  and  conveniences  of  the  defendants.  This  con- 
dition of  affairs  had  continued  in  each  of  these  localities  from  the  time  of  tlie 
completion  of  the  railway  structure,  in  or  about  the  year  1878.  But  in  the 
Mtessment  and  determination  of  the  damages  the  plaintiff  was  held  entitled 
to  recover,  for  the  injury  which  had  accrued  to  its  property,  the  allowance 
wly  of  the  sum  of  six  cents;  and  that  allowance  has  not  been  made  the  sub- 
ject of  complaint  by  either  of  the  parties  to  the  action.     But  early  in  the 
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progress  of  the  trial  it  was  stated  by  the  defendants'  counsel,  in  case  the 
court  should  deem  the  action  to  be  a  proper  one  for  an  injunction,  that  then  it 
vrould  be  requested  to  determine  what  sum  might  be  paid  to  avoid  the  injunc- 
tion. And  it  is  as  to  tlie  proceedings  which  took  place,  and  the  evidence 
which  was  given  to  enable  the  court  to  ascertain  and  determine  this  snm, 
that  the  complaint  has  been  made  as  to  the  disposition  of  the  action.  It  was 
proved  as  a  fact  that  the  light  and  air  in  this  avenue,  and  the  approach  to 
and  from  the  plaintiff's  property,  in  front  of  whicli  the  station  had  been 
erected,  Wiis  obstructed  by  the  structure  erected  and  maintained  by  the  Met- 
ropolitan Elevated  Railway  Company  and  the  other  defendant,  as  its  lessee; 
and,  to  avoid  the  issuing  of  an  injunction  restraining  the  use  of  the  structure 
as  a  railway  and  for  these  terminal  purposes,  it  was  adjudged  that  the  de- 
fendant should  pay  the  sum  of  $67,000  as  a  compensation  for  the  depreciation 
of  the  plaintiff's  property  caused  by  erecting,  maintaining,  and  using  these 
structures  in  front  of  the  plaintiff's  land  on  the  southerly  corner  of  Fifty- 
Eighth  street,  and  upon  the  westerly  side  of  the  block  between  Fifty-Eighth 
and  Fifty-Ninth  streets,  and  that  a  further  payment  of  the  sum  of  $28,000 
should  be  made  to  secure  the  riK^^  to  maintain  and  operate  the  road  in  front 
of  the  plaintiff's  property  between  Forty-Third  and  Forty-Fourth  streets. 

That  relief  of  this  description  might  be  adjudged  in  this  action  follows  from 
what  was  decided  in  the  case  of  Henderson  v.  Railroad  Co.,  78  N.  X.  423; 
and  the  correctness  of  that  principle  has  not  been  denied  by  either  of  the  par- 
ties to  this  action.  But  it  has  been  objected  that  each  of  these  sums  was  in- 
ordinately large,  and  beyond  the  amounts  which  were  justified  by  the  evi- 
dence as  a  compensation  to  the  plaintiff  for  the  erection  of  this  structure,  and 
its  future  use  and  operation  as  a  railway  in  front  of  the  plaintiff's  premises; 
and  the  amounts  allowed  seem  to  be  properly  assailed  in  this  manner.  That 
the  plaintiff's  property  has  been  diminished  in  value  by  the  construction  and 
operation  of  the  elevated  railway  in  the  avenue  is  a  fact  concerning  which 
the  evidence  leaves  no  serious  ground  for  doubt;  and  that  the  upper  part  of 
the  structure  where  the  railway  terminates,  and  the  station  has  been  con- 
structed and  maintained,  very  seriously  affects  thp  value  of  the  plaintiff's 
property  situated  in  that  vicinity,  is  equally  as  free  from  controversy.  But  the 
evidence  which  was  taken  in  tlie  case  was  not  wholly  directed  to  prove  the 
difference  between  the  value  of  these  parcels  of  property  without  these  rail- 
way structures  In  the  avenue;  and,  as  they  have  been  affected  by  the  con- 
struction and  maintenance  of  the  elevated  railway  in  this  manner,  that,  as 
the  rule  has  been  announced  and  followed,  would  be  the  just  criterion  for  as- 
certaining what  sums  of  money  should  be  paid  to  the  plaintiff  for  this  dimi- 
nution in  the  value  of  its  property.  In  re  Railroad  Co.,  56  Barb.  456.  And 
tliat,  together  with  the  damages  already  sustained  by  the  plaintiff  by  reason 
of  the  construction  and  operation  of  the  railway,  and  the  maintenance  of  the 
station,  would  be  the  relief  the  plaintiff  wAs  entitled  to  by  way  of  fully  de- 
termining the  controversy  presented  by  the  action.  Drucker  v.  Railioay 
Co.,  106  N.  Y.  157,  12  N.  E.  Rep.  568.  But  upon  the  trial  of  the  action  this 
rule  was  allowed  to  be  exceeded  and  transcended  in  the  evidence  which 
the  plaintiff  was  permitted  to  give;  for,  by  the  witness  O'lieilly,  proof  was 
taken  as  to  the  possible  uses  which  might  be  made  of  the  plaintiff's  property 
by  the  erection  of  expensive  buildings  upon  it,  and  ttie  amount  of  Income 
which  might  be  expected  to  be  derived  from  those  improvements,  and,  fur- 
ther, evidence  was  taken  as  to  the  inability  of  the  plaintiff  to  make  use  of  its 
property  for  those  objects.  This  evidence  was  objected  to  as  incompetent 
and  Irrelevant  and  immaterial,  and  also  on  the  further  ground  that  the  wit- 
ness was  not  competent  to  give  his  opinion  on  this  subject.  But  the  latter 
part  of  the  objection  is  clearly  not  sustainable,  for  the  reason  that  the  wit- 
nesses who  gave  this  evidence  were  shown  to  be  competent  to  express  their 
judgment  upon  the  valuation  of  the  property  in  dispute.    Certainly,  the  evi- 
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dence  vent  so  far  as  to  exclude  this  as  a  ground  of  error  capable  of  being  al- 
leged In  support  of  an  appeal.  Bedell  v.  Railroad  Co.,  44  N.  Y.  367 ;  Sloco- 
tich  y.  Inauranee  Co.,  108  N.  Y.  56,  62,  14  X.  E.  Rep.  802. 

As  to  Ihe  residue  of  the  grounds  of  objection,  it  has  been  urged  thnt  they 
are  insufficient  to  present  the  question  of  the  inadmissibility  of  this  testimony. 
But,  as  tbe  evidence  which  was  given  upcu  tliis  subject  was  both  irrelevant 
and  incompetent  by  way  of  a  direct  examination,  the  objections  seem  to  be 
sufficient,  although  under  other  circumstances  they  might  not  be  so,  if  the  in- 
timation contained  in  the  decision  of  the  case  of  McQean  v.  Railtoay  Co.,  22 
X.  E.  Hep.  957,  (not  yet  officially  reported, )  is  to  be  followed.  The  witness 
Fox.  who  was  ^terwards  examined  upon  this  capability  of  tbe  use  of  the 
property,  was  asked  to  what  it  might  be  advantageously  and  economically  de- 
voted if  the  elevated  railway  were  not  there;  and  to  this  inquiry  the  further 
objection  was  added  that  it  was  speculative.  And  this  latter  objection  did 
specifically  indicate  tbe  ground  on  which  his  evidence  should  have  been  re- 
jected, even  if  that  was  not  disclosed  by  the  other  part  of  tbe  objection.  This 
was  overruled,  and  the  defendants'  counsel  excepted;  and  the  witness  was  al- 
lowed then  to  proceed  and  give  evidence  as  to  the  uses  which  could  be  made 
of  tbe  property  in  very  much  the  same  manner,  though  with  greater  brevity, 
than  tbe  other  witnesses  who  had  been  interrogated  upon  tbe  same  subject. 
If,  therefore,  tbe  preceding  objection  was  too  general  to  be  of  service  to  the 
defendant,  this  additional  objection  to  tbe  taking  of  the  same  evidence  from 
this  witness  relieved  the  case  of  that  deficiency;  for  the  evidence  was  specu- 
lative, and  should  not  have  been  received,  as  it  must  be  assumed  to  have  been, 
to  influence  the  action  of  the  court  in  the  disposition  of  so  much  of  this  con- 
troversy as  required  the  amount  to  be  determined  which  the  defendant  should 
pay  for  the  continuation  of  its  structure,  and  the  use  of  it  as  a  railway.  The 
evidence  in  this  manner  received  was  prejudicial  to  the  defendants'  rights, 
and  its  introduction  in  the  case  may  be  assumed  to  have  been  the  cause  of  the 
large  allowances  directed  by  the  judgment  to  be  paid  by  the  defendants. 

The  plaintiff  was  also  allowed  to  prove  by  the  witnesses  Mead,  Macy,  O'BeiJly, 
and  Waterlow  the  manner  and  extent  to  which  other  property  was  deemed  by 
them  to  have  been  injured  by  the  construction  and  operation  of  this  elevated 
railway.  This  property  was  in  no  manner  connected  with  that  owned  by  the 
plaintiff.  It  was  situated  upon  the  same  avenue,  but  owned  by  otberand  dif- 
ferent owners;  and  what  injury  had  been  sustained  by  these  parcels  of  prop- 
erty in  the  construction  and  use  of  the  railway  had  no  possible  connection 
with  either  piece  of  property  owned  by  the  plaintiff.  This  evidence  was  ob- 
jected to  by  the  defendants'  counsel  as  immaterial,  irrelevant,  and  incompe- 
petent,  and  it  very  clearly  was  irrelevant  to  every  inquiry  included  within 
the  issaen  framed  in  this  action;  and  the  exceptions  taken  to  the  decisions  of 
tbe  court  allowing  this  class  of  evidence  to  be  given  were  well  taken.  What 
this  evidence  tended  to  prove  was  the  injuries  and  losses  sustained  by  other 
persons,  and  those  injuries  and  losses  may  have  been  precisely  what  they  were 
stated  to  have  been  without  in  any  manner  advancing  or  affecting  the  right 
of  the  plaintiff  to  tbe  compensation  claimed  in  its  behalf.  This  evidence  in- 
troduced into  the  controversy  distinct  and  independent  subjects,  in  no  way, 
either  directly  or  indirectly,  relating  to  tbe  issues  in  this  action;  and  the  ex- 
ceptions which  were  taken  to  the  decisions  allowing  it  to  be  given  appear, 
therefore,  to  be  well  founded. 

Other  evidence  was  also  given,  concerning  tbe  misconduct  of  the  men  who 
were  employed  in  the  service  of  the  company,  and  other  annoyances  result- 
ing from  the  operation  of  the  railway,  not  affecting  tbe  light,  air,  or  approach 
to  the  property  bounded  upon  the  avenue,  or  to  any  disturbance  or  interfer- 
ence with  it  arising  from  the  acts  of  the  defendants,  or  the  construction  of  tbe 
railway  and  stations,  or  their  use  or  operation  in  tbe  business  of  the  railway 
itseU.  These  mlings,  and  the  evidence  permitted  to  be  given  by  them,  affect 
v.9N.Y.s.no.4 — 14 
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the  foundation  upon  which  this  judgment  has  been  placed,  and  may  well  be 
supposed  to  have  in  part  resulted  in  the  very  large  allowances  directed  bjthe 
court  to  be  paid  to  avoid  the  issuing  of  a  permanent  injunction. 

It  has  been  urged  that  the  determination  of  the  court  fixing  the  aoaounts 
to  be  paid  is  not  final  upon  tlie  defendants,  and  that  they  may  still  proceed, 
under  the  statute  of  the  state,  to  appropriate  these  easements  to  the  uses  and 
purposes  of  their  railway,  and  for  that  reason  the  Judgment  itself  is  not  ap- 
pealable. The  authorities  which  have  been  cited  in  support  of  this  position 
have  been  consulted,  but  not  found  to  maintain  this  objection.  But,  on  the 
contrary,  title  4,  c.  12,  Code  Civil  Proc,  has  provided  generally  for  an  appeal 
from  a  final  judgment  recovered  at  the  special  term,  and  this  is  such  a  judg< 
ment.  Upon  the  whole  case,  tins  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  defendants  to  abide  the  event.    All  concur. 


ISiiSAS  V.  Sbcomd  Aye.  B.  Co. 
(Supreme  Court,  General  Term,  First  Department.    Haroh  14, 1890.) 

BviDBNaB— EXPBRTB— SPBCULATTVa  TBSTIICONT. 

In  an  action  for  personal  injuries,  testimony  of  a  physician  that,  on  any  unnsiial 
exertion  or  exposure,  "some  pain  may  be  suffered"  at  the  place  of  the  Injury,  and 
that  a  change  of  weather  "might"  make  the  injury  painful,  is  speculative,  suul  its 
admission  prejudicial  error. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Myer  Elsas  against  the  Second  Avenue  Railroad  Company. 
There  was  a  verdict  and  judgment  for  plaintifF.    Defendant  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Daniels,  J. 

Hutchins  &  Piatt,  (Augtutus  S.  Hutchins,  of  counsel,)  for  appellant. 
Joseph  Koch,  {Solon  P.  RothsohUd,  of  counsel,)  for  respondent. 

Brady,  J.  This  action  was  brought  to  recover  compensation  in  damages 
for  injuries  resulting  to  the  plaintiff  from  the  defendant's  negligence.  Dur- 
ing the  trial.  Dr.  Nichols,  who  was  examined  on  plaintiffs  behalf,  and  who 
described  his  injury,  was  asked:  "From  what  you  know  of  the  nature  of  such 
an  injury,  is  the  result  that  arises  therefrom  such  that  pain  and  suffering 
might  be  permanent?"  This  was  objected  to  as  a  conjecture,  and  excluded. 
Later  on,  the  learned  justice  presiding  suggested  to  the  plaintiff's  counsel  that 
he  thought  it  quite  within  his  province  to  ask  Dr.  Nichols  if,  in  his  opinion, 
the  plaintiff  would  suffer  at  all,  or  would  probably  suffer,  from  the  effects  of 
the  injury,  upon  which  the  counsel  said:  "I  will  put  the  question  in  that 
way."  The  defendant's  counsel  objected  to  the  question  in  that  form  as  too 
remote  and  conjectural,  but  the  objection  was  overruled,  and  exception  was 
duly  taken.  The  witness  then  answered:  "From  my  experience  of  that  kind 
of  injury,  my  opinion  would  be  that  on  any  unusual  exertion  or  exposure 
some  pain  may  be  suffered  there.  The  use  of  the  joint  will,  however,  remain 
the  same. "  The  defendant's  counsel  moved  to  strike  out  the  latter  part  of  the 
answer  as  too  conjectural,  but  the  motion  was  denied,  and  exception  duly 
taken.  The  objectionable  part  was  doubtless  the  statement  "some  pain  may 
be  suffered  there."  It  was  clearly  subject  to  the  criticism  of  the  defendant's 
counsel.  Inquiry  as  to  the  effect  of  tlie  injury  in  case  of  a  change  of  weather 
was  also  made,  and  this  question  asked:  "Taking  your  opinion  as  a  doctor 
who  has  treated  cases  of  this  kind  frequently,  as  you  say,  where  an  injury  of 
that  charactw  bus  taken  place,  would,  in  your  opinion,  a  change  of  tb6 
weather,  such  as  rainy  weather  ur  damp  weather,  have  a  temporary  effect 
upon  an  injury,  so  as  to  maku  it  painful  at  such  times?"  and  the  answer  was: 
"It  might."  The  defendant's  counsel  moved  to  strike  out  the  answer  upon 
the  ground  that  it  was  too  conjectural,  but  the  motion  was  denied,  and  excep- 
tion duly  taken.    These  answers  were  equally  as  objectionable  as  the  question 
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exclnded,  and  sbould  have  been  stricken  oat.  It  is  not  enough  that  the  in- 
juriee  received  may  develop  into  more  serious  conditions  than  tibose  which  are 
visible  at  the  time  of  the  injury,  nor  even  that  they  are  likely  so  to  develop. 
To  bntiUe  a  plaintiff  to  recover  present  damages  for  apprehended  f nture  con- 
sequences, there  must  be  such  a  decree  of  probability  of  their  occurring  as 
amoonts  to  a  reasonable  certainty  that  they  will  result  from  the  original  in- 
jury. Strohm  V.  Railroad  Co.,  96  N.  Y.  306.  See,  also,  ifiley  v.  Railroad 
Co.,  8  N.  T.  Supp.  455.  (flrst  department,  decided  January  24. 1890.)  When 
the  witness  said  "some  pain  may  be  suffered  there. "  and  a  change  of  weather 
"might"  make  the  injury  painfnl,  it  was  contingent,  speculative,  or  merely 
possible  proof,  which  is  expressly  condemned  in  the  case  just  cited.  The 
reasonable  certainty  demanded  by  the  rule  is  not  stated,  or  such  a  degree  of 
probability  shown  as  amounts  to  such  certainty.  The  rule  is  clearly  stated, 
seems  to  be  easily  understood,  and  yet  is  departed  from.  The  question  as  to 
a  change  of  weather  was  properly  framed,  inasmuch  as  it  asked,  "  Would  such" 
a  change  have  an  effect  upon  the  injury?  and  if  the  witness  had  answered, 
"Tes,"  or  "It  would,"  the  objection  would  not  have  existed.  The  answer, 
"It  might, "  presentcyd  a  possibility,  or  a  speculation  on  the  subject,  indicat- 
ing a  doubt  in  the  mind  of  the  witness.  Defendants  are  not  called  upon  to 
pay  for  such  contingencies,  and,  unless  the  rule  prevailing  as  to  the  proof  of 
damages  is  changed,  will  not  be.  When  exposed  to  such  danger,  the  courts, 
by  appellate  jurisdiction,  must,  if  applied  to,  protect  them.  For  these  reasons 
the  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event.    Ordered  accordingly.    All  concur. 


Haarem  v.  Lyons  et  al. 
(Supreme  Court,  General  Term,  First  Department.    March  14, 1860.) 

1.  HOKTOAOBS — ^FOBBCIOSCXB  BT  ASSiaNEE— PaRTIBS. 

A  deed  and  purchase-money  morteage  misdescribed  the  premises.  On  discover- 
ing the  mistake  the  vendor  executed  a  further  deed,  locating  the  Und  as  it  should 
have  been  described,  and  at  the  same  time  the  parties  made  an  agreement  correct- 
ing the  mortgage,  and  confirming  it  as  an  incumbrance.  Held,  that  the  vendor 
(mortgagee)  was  not  a  necessary  or  proper  party  to  an  action  to  foreclose  the  mort- 
gage, Drought  by  an  assignee  thereof. 

2.  Saio— FLBAsrso— CoMPLiAinT. 

The  complaint  set  forth  the  making  and  delivery  of  the  mortgage,  its  correction, 
and  that  a  part  of  the  debt  was  due  and  unpaid,  and  contained  the  necessary  formu 
allegations.  Held,  that  a  demurrer  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  was  properly  overruled. 

Appeal  from  special  term,  New  York  county. 

Action  by  John  W.  Haaren  against  Jeremiah  Lyons  and  others.  Defend- 
ant Lyons  appeals  from  an  interlocutory  judgment  overruling  his  demurrer 
to  the  complaint. 

Argued  before  Yan  Bbvnt,  P.  J.,  and  Brady  and  Danibls,  JJ. 

Souther  &  Stedman,  {John  Larkin,  of  counsel,)  for  appellant.  H.  H. 
Qlttu,  for  respondent. 

Daniels,  J.  The  action  has  been  brought  to  foreclose  a  mortgage  upon 
premises  situated  on  the  northerly  side  of  113th  street,  in  the  city  of  Kew 
York.  This  mortgage  was  executed  and  delivered  by  the  defendant  William 
C.  Borne  to  Albert  E.  Smith,  and  it  was  afterwards,  by  an  instrument  in 
writing,  assigned  by  Smith  to  the  plaintiff.  As  the  premises  were  described 
in  the  mortgage,  they  were  made  to  commence  570  feet  westerly  from  the 
north-westerly  comer  of  Fifth  avenue  and  113th  street,  while  in  fact  the  land 
intended  to  be  described  was  distant  870  feet  westerly  from  this  corner  of  the 
STenae  and  llStb  street.  After  this  misdescription  was  discovered,  the  mort- 
gagee, together  with  his  wife,  executed  and  delivered  a  further  deed  to  the 
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mortgagor,  correcting  this  misdescription,  and  locating  the  land  as  it  in  fact 
should  have  been  described  in  the  prior  deed,  and  an  agreement  was  then  and 
there  entered  into  between  the  mortgagor  and  Smith,  correcting  the  mortgage, 
and  confirming  it  aa  an  incumbrance  upon  the  property  in  this  manner  de- 
scribed. Xo  further  obligation,  either  legal  or  equitable,  after  that  rested 
npon  Smith,  arising  out  of  this  misdescription ;  but  the  mortgage  was  in  fact 
from  the  time  of  its  correction  an  executed  incumbrance  upon  the  property, 
as  it  was  correctly  described.  Smith  had  no  further  interest  whatever  in  the 
enforcement  of  the  mortgage.  It  could  affect  no  rights  still  remaining  vested 
in  him,  nor  could  it  subject  him  to  any  further  obligation  than  that  which  be 
bad  in  this  manner  performed;  and  for  that  reason  he  was  neither  a  necessary 
nor  a  proper  party  to  the  action  brought  by  the  plaintiff  for  the  foreclosure  of 
the  mortgage. 

The  further  ground  taken  in  support  of  the  demurrer  is  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  But  it  did  set 
forth  the  making  and  delivery  of  the  mortgage,  its  correction  in  the  manner 
already  stated,  and  that  a  part  of  the  mortgaged  debt  had  become  due  and  pay- 
able, and  remained  unpaid;  and  these  facts  did  entitle  the  plaintiff,  as  the  as- 
signee of  the  mortgage,  to  bring  this  action  for  its  foreclosure,  and  the  col- 
lection of  the  money  secured  by  it.  The  other  formal  allegations  required  for 
that  purpose  were  added  to  the  complaint,  in  addition  to  the  statement  of 
these  facts,  and  it  did  accordingly  present  a  cause  of  action  for  the  foreclosure 
of  this  mortgage;  and  tliis  further  objection  contained  in  the  demurrer  was 
accordingly  without  any  foundation.  The  judgment  is  well  supported  by  the 
facts  appearing  in  the  complaint,  and  it  should  be  affirmed,  with  costs.  All 
concur. 


People  ex  rel.  Osborn  v.  GitON  et  al„  Assessors. 

(Suj»rerne  Court,  Oeneral  Term,  First  DepartmerU.    March  U,  1890.) 

1.  Cbrtiobabi— To  B01.BD  01  AssBssoiis— Mandamus. 

Certiora/ri,  not  mandaimu,  is  the  prox>er  mode  of  reviewing  the  decision  of  the 
board  of  assessors. 
8.  Street  AssBSsinsirT— Liabilitt  or  Pubchasbbs. 

Where  property  la  purchased  after  the  making  of  a  street  improvement,  bnt  be- 
fore the  assessment  is  made,  the  purchaser,  if  Ee  desires  to  protect  himself  from 
the  lien  of  the  assessment,  must  provide  therefor  in  his  deed  or  contract. 

An  application  by  William  H.  Osborn  for  a  mandamus  to  compel  the 
board  of  assessors  to  change  the  name  on  the  assessment  list  of  the  owner  of 
a  certain  lot  assessed  for  regulating  Westchester  avenue.  The  court  below 
made  an  order  denying  the  application.  The  relator  has  appealed.  The  ma- 
terial dates,  as  appears  by  the  papers,  are  as  follows:  The  contract  for  the 
work  was  dated  November  26,  18B4,  pursuant  to  an  ordinance  previously 
adopted.  The  work  of  regulating,  etc.,  the  avenue,  was  completed  on  or  be- 
fore April  1,  1887.  The  prepared  list  was  received  by  the  assessors  August 
15,  18B7.  The  interest  certificate  was  transmitted  December  1,  1887.  The 
list  was  advertised  for  objections  three  times,  to-wit,  June  1,  1889;  July  30, 
1889;  September  18,  1889.  The  motion  papers  for  this  mandamus  were 
served  October  28, 1889.  The  list  was  completed  by  the  assessors,  and  sent 
to  the  board  of  revision,  October  81,  1889.  The  ownership  of  the  property  is 
as  follows:  Philip  Lambert  died,  and  devised  the  property  to  Margaretta 
Diehl  and  another,  his  children,  in  1878.  Margaretta  Diehl  and  another,  as 
heirs  and  devisees  of  Fliilip  Lambert,  deceased,  conveyed  to  Hecbt,  October 
12,  1887.  Hecht  conveyed  to  Osborn,  the  relator,  March  30,  1888.  Osborn 
is  still  the  owner.  On  or  atraut  October  31,  1889,  the  assessors  finished  the 
list,  and  assessed  as  follows:  "Block  No.  1674,  ward  No.  16;  owner,  William 
H.  Osborn;  amount,  8306.86."  This  application  is  on  the  part  of  Mr.  Osborn 
for  a  mandamus  to  compel  the  board  of  assessors  to  strike  out  his  name,  an  I 


Digitized  by 


Google 


Snp-Ct]  PEOPUE «.  eiLON.  213 

labstitnte  that  of  Kargaretta  Dlehl  and  others,  as  heirs  of  Philip  Lambert, 
deceased.  It  will  be  observed  that  the  assessors  tiave  assessed  as  owner  the 
person  who,  confessedly,  was  the  owner  when  they  completed  the  list,  and 
had  been  sach  owner  for  about  18  months  previously.  The  relator,  however, 
insists  that  the  names  of  persons  previously  the  owners  should  be  substituted 
in  place  at  his  own  name,  and  the  assessment  list  thus  be  made  to  set  forth 
what  the  respondent  insists  is  not  the  fact. 

Ai^ued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  J  J. 

Trtlman  H.  Baldtotn,  for  appellant.  W.  H.  Clark,  {&.  H.  Sterling,  of 
counsel,)  for  respondent. 

Bradt,  J.  The  opinion  of  Jostice  Lawrence,  which  is  as  follows,  covers 
the  disputed  points.    He  said: 

"Conceding  all  that  the  relator  states  in  his  moving  papers  to  be  true,  this 
is  not  a  proper  case,  in  my  opinion,  for  granting  the  mandamus  which  is 
aiked  for.  The  court  will  not  by  mandamus  direct  a  quasi  judicial  tribunal 
what  to  do.  It  can  on^y  set  the  board  of  assessors  in  motion  where  it  has 
refused  to  act.  People  v.  Common  Counoil,  78  N.  Y.  37,  and  cases  cited  by 
BapaUiO,  J.  Here  the  Ixiard  of  assessors  has  acted,  and  has  rendered  its 
judgment  npon  the  question  referred  to  in  the  relator's  affidavits.  If  tlie  de- 
cision of  the  board  of  assessors  was  wrong,  mandamus  is  not  the  proper  rem- 
edy for  obtaining  a  review  of  its  decision.  Such  a  review  may  be  obtained  on 
a  writ  of  certiorari.  Besides,  it  appears  from  the  affidavits  tliat  the  relator 
became  the  owner  of  the  property  on  the  30th  of  March,  1888, — after  the  im- 
provement had  been  made,  but  before  the  assessment  had  been  laid.  The 
assessment  list  was  not  completed  until  October  31, 1889.  It  was  the  duty  of 
the  relator,  if  he  desired  to  protect  himself  against  the  incumbrance  or  lien 
of  the  assessment,  to  have  provided  therefor  in  his  deed  or  contract  of  sale. 
It  wag  held  by  the  court  of  appeals  in  Lathers  v.  Keogh,  109  N.  Y.  583,  17 
N.  £.  Rep.  131,  that  until  the  amount  of  a  tax  is  ascertained  in  the  manner 
prescribed  by  law  no  lien  or  incumbrance  exists  by  reason  thereof.  In  that 
case  the  parties  entered  into  a  contract  for  the  purchase  and  sale  of  certain 
teal  estate  in  this  city,  the  conveyance  to  be  made  August  23,  1883,  by  war- 
laBty  deed,  '  free  and  clear  of  all  incumbrances '  except  certain  specified 
mortgages.  Prior  to  the  making  of  the  contract  an  assessment  of  the  prop- 
erty for  the  tax  for  the  year  1883  had  been  made,  but  the  calculation  of  the 
tax  was  not  made  until  thereafter,  and  the  tax  was  not  confirmed  until  Au- 
gust 29th,  which,  upon  the  defendant's  refusal,  the  plaintiff  was  compelled  to 
pay.  In  an  action  to  recover  the  amount  so  paid,  it  was  held  that  the  tax 
was  not  a  charge  or  incumbrance  upon  the  property  which  the  defendant  was 
bound  to  pay  under  the  covenant  in  his  deed.  In  the  case  at  bar,  I  have  noth- 
ing before  me  which  shows  what  the  covenants  were  which  were  contained  in 
tlie  deed  to  the  relator  from  the  heirs  and  devisees  of  Philip  Lambert.  Even 
if  it  was  a  full  covenant  warranty  deed,  the  case  just  cited  shows  that,  as  be- 
tween the  grantor  and  grantees,  the  former  could  not  have  been  compelled  to 
pay  an  assessment  which  was  not  completed  until  eighteen  months  after  the 
conveyance  took  effect. 

"That  the  assessors  were  right  in  stating  the  name  of  the  relator  as  the 
owner  of  the  property  at  the  time  of  making  the  assessment  is  nut  only  appar- 
ent from  the  conceded  facts  of  the  case,  but  be  also  appeared  so  to  be  from  the 
tax-books.  See  Paillet  v.  Youngs,  4  Sandf.  50.  Section  871  of  the  consolida- 
tion act  is  only  a  re-enactment  of  the  Laws  of  1813  as  modified  by  chapter  326 
of  the  Laws  of  1840,  which  acts  were  considered  in  that  case.  See,  also.  In 
n  Tappan.  54  Barb.  227,  and  HaightY. Mayor,  etc.,  99  N.  Y.  283, 1 N.  E.  Eep. 
883.    For  these  reasons,  this  motion  will  be  denied,  with  costs." 

To  the  cases  cited  by  the  learned  judge  must  be  added  that  of  Harper  T. 
DoiDdtiey,  113  N.  Y.  644,  21  N.  £.  Bep.  63,  in  which  Lathers  t.  Keogh  was 
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reaflSrmed.  The  relator,  as  suggested  bjr  Justice  Lawbenok,  did  not  protect 
himself  by  a  proper  agreement,  and  now  seeks,  upon  what  may  be  regarded 
as  equitable  principles,  to  relieve  himself  from  the  burdens  which  bis  omission 
in  that  regard  impose  upon  him.  His  legal  obligations  are,  however,  so  de- 
clared by  the  court  of  last  resort  that  he  has  no  remedy  except  by  a  change  In 
the  rules  laid  down;  for  the  reason  that  there  is  nothing  presented  for  oat 
consideration  here  which  takes  this  case  out  of  the  purview  of  those  cited. 
The  application  fails,  therefore,  in  form  and  substiince.  For  these  reasons, 
the  order  appealed  from  should  be  affirmed,  with  910  ooatfl  and  disbursements 
of  this  appeaL    All  concur. 


I 


Goodrich  «.  Houghton  at  ol. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department.    February  U,  1890.) 

1.  COKTBACTS — COKSIDISATIOK — AOREEMBHT  TO  BUT  LOTTSBT  TiCKBTB. 

Under  Fen.  Code  N.  Y.  §{  824,  SSI,  deolaring  lotteries  to  be  unlawful,  and  a  public 
nnlsanoe,  though  drawn  in  another  state,  and  authorized  by  the  laws  of  such 
state,  an  agreement  to  make  a  joint  purchase  of  tickets  In  the  Louisiana  stete  lot- 
tery, and  to  share  equally  In  the  results,  is  illegal,  and  cannot  be  enforced  in  the 
New  York  courts,  toongb  the  tickets  were  actuuly  purchased  in  New  Orleans. 

9.  Sams— Naw  Pbomisi. 

After  the  drawing,  defendant  Informed  plaintiff  that  their  tickets  had  drawn  a 
prize;  and  It  was  arranged  that  the  money  should  be  sent  by  express  to  defendant, 
who  promised  to  divide  It  with  plaintiff.  Held,  that  the  promise  had  reference  to 
the  original  bargain,  and  afforded  no  basis  for  a  recovery  by  plaintiff  of  her  share  of 
the  money  when  received  by  defendant. 

Appeal  from  circuit  conrt,  Oswego  county. 

Action  by  Mary  E.  Goodrich  against  Byron  D.  Houghton  and  Claude  S. 
Houghton.  In  the  complaint  there  are  three  counts.  In  the  first  it  is  alleged 
that  on  the  23d  March,  1887,  at  Oswego,  the  plaintiff  was  the  owner,  and  in 
constructive  possession,  of  a  certain  sum  of  money,  to  the  amount  of  612,- 
500,  and  that  upon  that  day  the  defendant  Byron  D.  Houghton,  while  holding 
such  money  temporarily  for  plaintiff,  combined  with  the  other  defendant  to 
cheat  her,  and  refused  to  deliver  the  money  to  plaintiff,  except  the  sum  of 
96,217.50,  and  thereafter  both  defendants  converted  the  balance  to  their  own 
use.  In  the  second  count  it  is  alleged  that  at  the  above  date  the  plaintiff  was 
the  owner,  and  entitled  to  the  possession,  of  912,500  then  being  in  tbe  custody 
of  the  United  States  Express  Company  at  Oswego,  and  authorized  the  de- 
fendant Byron  D.  to  obtain  it,  and  bring  it  to  her;  that  said  defendant  did 
obtain  it,  but  refused  to  deliver  it  to  her,  and,  in  conspiracy  with  the  other 
defendant,  and  by  fraud,  induced  the  plaintiff  to  accept  the  sum  of  96.217.50, 
and  converted  the  balance.  In  the  third  count  it  is  alleged  that  at  the  same 
date  the  plaintiff  was  the  owner,  and  entitled  to  the  possession,  of  96,217.50, 
and  on  that  day  the  defendants  detained  and  converted  the  same  to  their  own 
use.  In  the  answer  there  is  first  a  general  denial.  Then  full  payment  and  a 
release  are  set  up.  It  is  then  alleged  that  about  March  1,  1887,  the  plaintiff 
and  defendants,  at  Oswego,  N.  Y.,  entered  into  an  agreement  for  the  pur- 
chase of  950  worth  of  lottery  tickets  in  Louisiana  State  Lottery,  the  plaintiff 
advancing  912.50,  and  purchasing  a  one-fourth  interest  therein,  the  defend- 
ant Byron  D.  Houghton  a  one-half  interest,  and  the  other  defendant  a  one- 
quarter;  that  the  money,  950,  was  sent  by  Byron  D.  to  Kew  Orleans,  and  the 
tickets  purchased  as  agreed,  and  sent  to  him;  that  thereafter  one  of  the  tick- 
fts  drew  a  prize  of  925,000,  and  another  920;  that  the  tickets  were  purchased 
in  the  name  of  Byron  !>.,  and  the  prizes  drawn  were  sent  to  him  by  express, 
and  delivered  to  him,  and  thereafter  96,217.50  was  paid  to  plaintiff  in  full  oi 
her  share,  less  expenses;  that  the  agreement  for  tbe  purchase  was  contrary  to 
the  laws  of  the  state  of  New  York,  and  void.  From  a  Judgment  entered 
upon  a  nonsuit,  plaintiff  appeals. 
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Argued  before  Haroin,  F.  J.,  and  Mabtim  and  Merwin,  JJ. 
/.  B.  Higgint  and  W.  A.  Pouehar,  for  appellant.    F.  E,  Hamilton,  for  re- 
■poDdeat. 

HEKvnt.  J.  The  defendant  Byron  D.  Houghton,  on  the  30th  March,  1887. 
received  from  the  United  States  Express  Company  at  Oswego  the  sum  of 
925,020,  and  paid  expenses  thereon  to  the  amount  of  8150.  This  money  was 
consigned  to  Houghton  from  New  Orleans,  La.  The  evidence  on  the  part  of  the 
plaintiff  showed  that  this  money  was  sent  as  money  drawn  upon  lottery  tick- 
ets in  the  Louisiana  State  Lottery,  purchased  about  a  month  before,  by  Byron 
D.,  in  pursuance  of  an  agreement  between  him  and  the  plaintiff.  The  plain- 
tiff, in  substance,  testifies  that  she  and  Byron  D.  agreed  to  purchase  850 
worth  of  such  lottery  tickets,— plaintiff  to  advance  825,  and  Byron  D.  the 
rest,  and  each  share  equally  in  the  results;  that  she  did  advance  her  part,  and 
Byion  sent  the  whole  to  New  Orleans,  and  obtained  the  tickets,  npon  some 
of  which  the  money  was  drawn  that  was  sent  to  Byron.  The  claim  of  the 
plaintiff  is  that,  inasmuch  as. the  tickets  were  purchased  in  New  Orleans,  the 
agreement  between  plaintiff  and  Byron  was  legal,  and  he  can  be  compelled  to 
acGoont  for  the  profits.  It  was  not  shown  what  the  law  of  Louisiana  was  on 
the  Bobject.  Thatcher  v.  Morris,  11  N.  Y.  437.  Assume  that  the  business 
was  legal  there.  Does  that  make  legal  the  agreement  made  here  between 
plaintiff  and  Byron  D.  ?  By  the  Penal  Code,  g  324,  a  lottery  is  declared  to  be 
nnlawfnl,  and  a  public  nnisance.  This  applies  to  lotterii^s  drawn  out  of  the 
state,  whether  authorized  by  such  state  or  not.  Fen.  Code,  S  334;  People 
V.  Noelke,  94  N.  T.  1S7.  Any  person  who  in  any  way  furnisnes  to  another 
a  share  or  interest  in  a  lottery,  to  be  drawn  within  or  without  the  state,  is 
f^niltyof  a  misdemeanor.  Fen.  Code,  §  326.  In  Qrover  v.  Morris,  73  N. 
Y.  476.  it  is  mid  that  lotteries  authorized  by  the  laws  of  other  states  are  un- 
lawful here.  The  subject-matter,  therefore,  of  the  agreement  between  plain- 
tiif  and  Byron  D.  Houghton  was  unlawful,  under  our  law.  That  being  so, 
the  agreement  cannot  here  be  enforced. 

It  is,  however,  urged  by  the  plaintiff  that  a  case  was  made  out  for  recovery 
without  reference  to  the  original  agreement  between  the  parties,  and  by 
reason  of  what  occurred  after  the  drawing  of  the  prizes.  The  money  was 
consigned  to  Byron  D.  Houghton.  Fresumptively,  it  belonged  to  him.  The 
burden  was  on  the  plaintiff  to  show  her  title.  It  was  shown  that  the  drawing 
was  on  the  15th  March,  and  that  afterwards,  and  before  the  money  was  re- 
ceived, the  plaintiff  saw  Houghton,  and  he  saJdtoher,  "We  have  drawn  825,- 
000;"  that  there  was  then  talk  between  them  as  to  how  the  money  should  be 
sent  for,  and  that  it  was  understood  that  it  should  be  sent  by  express;  that 
Houghton  said  "he  would  send  the  tickets  back  by  express,  and  the  money 
was  to  come  by  express  to  us;"  that  afterwards  he  talked  with  plaintiff  about 
the  claim  of  the  defendant  Claude,  and  plaintiff  then  said  to  him,  "Half  is 
mine,  and  half  is  yours,"  and  he  replied,  "I  know  it,"  and  he  afterwards  told 
plaintiff:  "When  the  money  comes.  I  will  bring  it  here.  We  will  count  it. 
and  divide  it."  After  the  money  came,  Houghton  declined  to  pay  plaintiff 
the  half,  but  paid  her  a  quarter.  Afterwards,  as  the  evidence  tended  to  show, 
the  defendants  converted  the  balance  to  their  own  use.  In  Woodtoorth  v. 
Bennett,  43  N.  Y.  273,  it  was  held  that  when  an  illegal  contract  has  been 
folly  executed,  and  money  paid  thereunder  remains  in  the  hands  of  a  mere 
depositary,  who  holds  it  for  the  use  of  one  of  the  parties  to  the  contract,  an 
action  to  recover  the  money  so  held  will  be  sustained ;  but  when  the  recovery 
of  the  money  requires  the  enforcement  by  the  court  of  any  of  the  unexecuted 
provisions  of  the  illegal  contract,  no  action  can  be  maintained.  In  that  case 
the  money  was  in  the  hands  of  the  plaintiff,  who  was  one  of  the  parties  to  the 
niginal  contract,  and  the  question  was  whether  it  could  be  allowed  to  the  de- 
fendant as  a  counter-claim.    The  plaintiff,  after  receiving  the  money,  bad 
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promised  to  pay  the  defendant,  and  apply  it  on  their  deal.  It  was  said  by 
Ghvrch,  C.  J.:  "The  express  promise  does  not  aid  the  defendant,  becaose 
the  promise  was  only  to  carry  out  the  unexecuted  provision  of  the  contract  <rf 
partnership  to  divide  the  money."  In  Barton  v.  Plank-Koad  Co.,  17  Barb. 
397,  it  is  said  that  every  new  agreement  entered  into  for  the  purpose  of  carry- 
ing into  effect  any  of  the  unexecuted  provisions  of  a  previous  illegal  contract 
is  void.  In  Colton  v.  Simmons,  6  N.  Y.St.  Rep.  608,  it  is  said  that  the  court 
will  not  lend  its  process  or  jurisdiction  in  aid  of  a  controversy  in  which  a  party 
seeks  to  recover  profits  resulting  from  an  illegal  business,  although  that  busi- 
ness, carried  on  in  tliis  state,  relates  to  lotteries  that  are  authorized  by  other 
slates.  In  Merritt  v,  Millard,  ♦43  N.  Y.  208,  cited  by  plaintiff,  the  monej 
was  in  the  hands  of  a  third  party  for  the  use  of  the  plaintiff.  In  Planters' 
Bank  v.  Union  Bank,  16  Wall.  483,  the  money  had  been  received  by  the  de- 
fendant, and  credited  to  the  plaintiff,  so  that  the  plaintiff  did  not  need  the  aid 
of  the  illegal  transaction  to  establisli  its  case.  The  same  rule  was  applied  in 
Cook  V.  Sherman,  20  Fed.  Rep.  167.  In  Brooks  v.  Martin,  2  Wall.  70.  it 
was  held  that  after  a  partnership  contract,  confessedly  against  public  policy, 
has  been  carried  out,  and  money  contributed  by  one  of  the  parties  has  |>assed 
into  otlier  forms,  the  results  of  the  contemplated  operation  completed,  a  part- 
ner in  whose  hands  the  profits  are  cannot  refuse  to  account  for  and  divide 
them  on  the  ground  of  the  illegal  character  of  the  original  contract.  In  that 
case  there  were  then  in  the  hands  of  the  defendant  lands,  money,  notes,  and 
mortgages,  the  results  of  the  partnership  business,  the  original  capital  for 
whicli  the  plaintiff  had  advanced;  and  the  defendant  had,  by  fraudulent 
means,  obtained  possession  and  control  of  all  the  funds.  These  cases,  and 
many  others,  somewhat  similar,  that  are  cited,  are  not  antagonistic  to  the 
rule  laid  down  in  the  Woodworth  Case.  The  conversations  between  plaintiff 
and  Byron  D.  Houghton  after  the  drawing  of  the  prizes,  and  before  the  re- 
ceipt of  the  money,  all  had  reference  to  the  original  bargain,  and  the  promise 
was  no  stronger  than  it  was  in  the  Woodvyorth  Case.  It  was  to  carry  out  the 
unexecuted  provision  of  the  venture.  Under  the  rule  in  that  case,  it  is  diffi- 
cult to  see  how  the  plaintiff  can  stand.  It  is  suggested  that  the  plaintiff  bad 
a  constructive  possession  of  the  money.  The  possession  mast  be  actual  in 
order  to  maintain  trover  without  going  into  the  original  contract.  Clements 
V.  Tturria,  81  N.  Y.  285.  In  the  Brooks  Case  there  was  an  actual  posseasion 
that  had  been  overcome  by  fraud.  Here  nothing  occurred  after  the  money 
was  received  by  which  the  plaintiff  can  show  any  title. 

It  must,  I  think,  be  held  that  the  parties  were  engaged  in  an  illegal  basi- 
ness,  and  that  no  basis  for  a  recovery  was  shown,  except  as  connected  with 
or  involving  the  illegal  transaction.  The  nonsuit  was  therefore  properly 
granted.    Judgment  adOarmed,  with  costs.    All  concur. 


Reavet  v.  Clahk  et  oZ. 

{Supreme  Court,  General  Term,  First  Department.    Uaroh  14, 1890.) 

1.  Atiornbt  ahd  Ulikst — LiBN — Limitation  or  Aotionb. 

Where  an  attorney  employed  to  proseoate  an  action  waits  more  than  six  years 
after  the  action  has  ended  in  judgement,  and  after  hia  eervices  have  oeaaad,  before 
suing  for  his  fees  and  disbursements,  his  cause  of  action  being  barred  by  Ck>de  Ctril 
Proc.  N.  Y.  i  883,  his  lien  upon  the  judgment  falls  with  it. 

3.  BAMB— To  WHAT  lilBN  ATTAOHBS. 

The  lien  of  an  attorney  is  wholly  confined  to  the  judgment,  and  the  prooeeda 
thereof  which  may  come  to  his  hands,  or  under  his  control,  and  does  not  include  a 
mortgage  given  in  settlement  of  a  suit  brought  in  aid  of  the  judgment. 

Appeal  from  special  term.  New  York  county. 

Action  by  Hugh  Beavey  against  Garrett  D.  Clark,  John  McMahon,  John  S. 
Oraber,  and  Antoinette  Graber.  The  complaint  was  dismissed,  and  plaintiff 
appeals. 
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Ai:gaed  before  Yan  BRinrr.  P.  J.,  and  Bradt  and  Daniels,  JJ. 
Hugh  Seaveft,  {George  H,  Teaman,  of  counsel,)  for  appellant.    John  Sfo- 
Mahon,  {Abner  C.  Thoinaa,  of  counsel,)  for  respondents. 

Daihels,  J.  The  plaintiff  performed  services  as  an  attorney  and  counselor 
in  an  action  brought  by  Garrett  D.  Clark  against  John  S.  Graber  and  two  otb- 
en  in  the  marine  court  of  the  city  of  New  York,  and  upon  an  appeal  from 
an  adverse  judgment  to  the  general  term  of  that  court,  and  from  the  decis- 
ion of  the  general  term  to  the  court  of  common  pleas,  where  the  judgment 
was  reversed,  and  a  new  trial  ordered.  The  second  trial  resulted  in  a  judg- 
ment in  favor  of  the  plaintiff,  and  proceedings  supplementary  to  execution 
were  taken  upon  the  judgment  after  the  return  of  an  execution;  and  that 
terminated  the  services  of  the  plaintiff  in  that  action.  They  were  in  this 
manner  ended  on  the  24th  of  January,  1878.  After  that  termination  of  the 
action  a  creditor's  suit  was  brought  upon  the  judgment  by  John  McMahon 
as  attorney  for  the  plaintiff,  who  has  been  made  a  defendant  in  this  action. 
That  action  terminated  favorably  for  the  plaintiff;  and  it  resulted  in  a  mort- 
gage being  given  to  secure  an  amount  accepted  as  a  satisfaction  of  the  costs 
and  damages  recovered  in  the  marine  court,  and  the  costs  of  the  creditor's  ac- 
tion. And  after  this  mortgage  was  received  and  recorded,  and  in  the  latter 
part  of  Kovember,  1888,  this  action  was  brought  to  enforce  tbe  plaintiff's 
lien  as  an  attorney,  and  to  obtain  payment  from  the  mortgage  in  this  manner 
received  in  the  creditor's  suit. 

The  defendant  Clark,  who  was  the  creditor  in  tbe  action  in  the  marine 
«DDrt,  and  also  in  the  creditor's  suit,  relied  by  his  answer  upon  the  statute  of 
limitations  as  a  defense  to  the  action,  and  the  court,  at  the  trial,  sustained 
that  defense,  and  dismissed  the  action ;  and,  to  support  the  appeal,  the  defend- 
ant has  insisted  that,  while  tbe  remedy  for  the  recovery  of  the  debt  has  been 
baired  by  lapse  of  time,  be  is  still  at  liberty  to  enforce  his  lien  against  the 
mortgage  in  this  manner  received  for  the  satisfaction  of  the  judgment, 
and  l£e  expenses  of  the  creditor's  suit.    But  this  action  was  upon  a  contract, 
obligation,  or  liability;  and,  to  recover  the  amount  of  the  indebtedness,  it  was 
required  by  section  ^2,  Code  Civil  Proc,  to  be  brought  within  six  years  after 
th«  right  of  action  accrued.    And,  as  the  last  service  was  performed  by  the 
plaintiff  in  January,  1878,  it  is  clear  that  an  action  for  the  recovery  of  the 
debt  had  become  barred  when  the  suit  was  commenced.    The  plaintiff  did  tes- 
tify that  he  had  communicated  with  parties  in  San  Francisco  to  ascertain 
vfaether  he  could  collect  the  judgment  from  the  other  two  defendants,  but 
had  received  a  letter  in  December,  1880,  stating  the  insolvency  of  these  per- 
Hns;  and  if  that  time,  instead  of  the  period  when  the  examination  of  the 
defendant  Graber  was  closed,  could  possibly  be  adopted  as  the  conclusion  of 
tbe  plaintiff's  services  in  the  action,  it  is  still  within  this  section  of  tbe  Code, 
for  nearly  eight  years  elapsed  after  this  letter  was  received  before  the  suit 
was  commenced.    Beliance  was  placed,  also,  in  favor  of  the  plaintiff,  upon 
an  interview  and  understanding  between  himself  and  tbe  defendant  McMahon 
concerning  the  prosecution  of  the  creditor's  action,  and  to  an  agreement  that 
heihoald  be  informed  of  any  settlement  that  might  be  made  in  the  action,  to 
the  end  that  he  might  enforce  his  lien  upon  the  judgment.    But  neither  this, 
nor  the  delivery  of  the  papers  which  were  given  to  McMahon,  nor  tbe  letter 
vritten  to  California,  was  such  a  service  as  prolonged  the  period  in  which  the 
plaintiff  was  at  liberty  to  bring  an  action  for  the  recovery  of  compensation  for 
his  services  and  disbursements  in  the  action.     They  were  distinct  and  sep- 
arate acts,  for  bis  own  benefit,  in  no  way  extending  the  time  during  which 
lii>  action  might  be  commenced  for  the  recovery  of  his  compensation.     The 
Kction  of  the  Code  which  has  been  referred  to,  in  no  way  distinguishes  be- 
tween an  action  for  the  mere  recovery  of  a  debt,  and  one  to  enforce  its  pay- 
ment in  the  maimer  that  was  designed  to  be  enforced  from  tbe  amount  of  the 
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mortgage.  It  either  case  the  debt  itself  is  the  cause  of  action.  It  is  to  re- 
cover satisfaction  for  it  that  this  action  was  brought.  And,  whether  the  ob- 
ject is  a  judgment  for  the  amount  of  money  claimed,  or  an  additional  judg- 
ment declaring  it  to  be  a  lien  upon  specific  property,  this  section  of  the  Code 
requires  it  to  be  brought  within  the  period  it  has  specified;  and  the  time  witbln 
which  it  may  be  brought  has  not  only  been  defined  and  declared  by  the  section, 
but  by  the  authorities  applicable  to  a  claim  of  this  description.  When  tbe 
service  has  been  completely  rendered,  then  the  right  of  action  is  perfect,  where 
no  credit  for  future  payment  has  been  given.  Bathgatew.  Haskin,  59  K.  T. 
588;  Bruyn  v.  Comstock,  56  Barb.  9;  Adams  v.  Bank,  86  N.  Y.  255;  JBruee 
V.  Tilson,  25  N.  Y.  194.  And  where  the  right  to  recover  the  debt  has  been 
lost,  the  right  to  enforce  an  incidental  lien  existing  for  its  payment  will  be  lost 
with  it.    Borat  v.  Corep,  15  N.  Y.  605. 

The  sixty-sixth  section  of  tbe  Code  of  Civil  Procedure  sfFords  no  assistance 
to  the  plaintifE's  action,  by  any  construction  which  can  be  given  to  it;  for  it 
does  not  extend  his  time,  and  was  not  enacted  until  after  the  plaintiff's  lien 
upon  the  judgments  recovered  by  him  had  accrued,  and  it  has  been  held  to  be 
prospective  only  in  its  operation  and  effect.  Goodrich  v.  McDonald,  112  N. 
Y.  157, 19  N.  E.  Bep.  649.  In  that  case  the  lien  of  the  attorney,  and  bis  rem- 
edies for  its  enforcement,  were  very  fully  considered  and  declared;  and  the 
remedies  available  to  him  were  regarded  as  excluding  the  right  to  brin;;  and 
maintain  an  equitable  action  of  this  description.  112  K.  Y.  164,  19  X.  E. 
Rep.  651.  His  lien  was  wholly  confined  to  the  judgment,  and  the  proceeds  of 
that  judgment  which  might  come  into  his  hands,  or  be  subjected  to  his  con- 
trol. It  did  not  extend  to  or  include  the  mortgage  in  this  manner  received 
for  the  settlement  of  the  demands  in  tbe  creditor's  suit.  A  farther  exaniina- 
tion  of  the  attorney's  remedies  was  made  in  Randail  T.  Van  Wagenen,  115 
N.  Y.  527,  22  N.  E.  Bep.  861,  and  the  same  inability  to  maintain  an  equitable 
action  for  the  enforcement  of  tbe  lien  was  again  asserted  by  tbe  court.  115 
N.  Y.  532,  22  N.  E.  Bep.  862.  It  is  not  requisite  to  consider  whether  the 
plaintiff  would  not  be  at  liberty,  as  the  law  has  been  applied  in  tbe  English 
courts,  to  assert  and  enforce  his  lien  after  the  statute  of  limitations  has  barred 
his  remedy  for  the  recovery  of  the  debt;  for  in  this  state,  by  the  provision  of 
the  Code  which  has  been  mentioned,  whatever  action  maybe  taken  by  the  at- 
torney must  be  commenced  within  six  years  from  the  time  when  the  right  to 
commence  it  accrued.  This  was  not  done,  and  the  judgment  should  be  af- 
firmed.   All  concur. 


61.BA8ON  e.  Morrison  et  al. 

{Swpreme  Court,  General  Tenn,  JrHrst  Department.    Maroh  14, 1890.) 

Appbai/— Rbvikw— Wbight  of  Evidesce. 

Where  the  evidence  la  oonflicting,  with  no  very  substantial  preponderance  in  favor 
of  either  party,  the  verdict  of  the  jury  is  oondueive. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Bobert  W.  Gleason  against  Cornelius  Morrison  and  Seymour  G. 
Smith.    There  was  verdict  and  judgment  for  plaintiff.     Defendants  appeal. 
Argued  before  Yan  Brunt,  P.  J.,  and  Bradt  and  Danieijs,  JJ. 
W.  H.  Tovmley,  for  appellants.    O.  F.  Wells,  for  respondent. 

Daniels,  J.  The  action  was  brought  to  recover  compensation  for  the  use 
of  a  steam-engine  and  steam-pump,  at  the  rate  of  950  a  month,  for  the  period 
of  about  11  months,  and  also  to  recover  $10  a  month  for  the  use  of  the  steam- 
pump  from  the  Ist  of  June.  1886,  to  the  Ist  of  June,  1887.  A  very  decided 
conflict  was  presented  by  the  evidence  taken  at  the  trial  upon  the  alleged  fbct 
that  the  defendants  had  hired  from  the  plaintiff  the  engine  and  pump,  to  re- 
cover for  the  use  of  which  the  action  was  prosecuted.    But  tbe  evidence  ot 


Digitized  by 


Google 


Sap.  Ct.]  nrzpATBicE  v.  sweeney.  219 

Ow  pteintiff'B  first  witneea  was  qnlte  direct  that  the  engine  and  pump  were 
hired  by  the  defendants,  for  the  rates  of  compensation  mentioned  by  him,  from 
the  plaintiff.  It  is  true  that  upon  the  cross-examination  the  direct  certainty 
of  bis  evidence,  as  it  was  first  given,  was  to  a  great  extent  dissipated  and 
changed;  but  still  he  adhered  to  the  substantial  statement  that  both  the  de- 
fendants had  authorized  him  to  hire  these  articles  for  them.  It  was  not  as  to 
tliis  fact  that  the  evidence  of  the  witness  underwent  a  material  variation,  but 
as  to  the  times  and  places  in  which  he  had  conversations  with  them  on  this 
subject;  and.  while  these  variations  tended  to  reduce  the  weight  of  his  evi- 
dence, they  did  not  overthrow  it,  but  it  was  still  so  direct  and  certain  as  to 
the  ntl  issuable  fact  as  to  require  it  to  be  submitted  to  the  jury.  The  evi- 
dence given  by  the  plaintiff  himself  as  to  the  presentation  of  his  bill,  and  re- 
peated demands  for  payment,  directly  tended  to  corroborate  the  correctness  of 
the  statements  made  by  the  first  witness;  for  he  testified  that  he  applied  to 
each  of  the  defendants  for  the  payment  of  his  bill,  and  that  no  denial  of  their 
liability  was  made  by  either  of  them.  But  he  was  put  oft,  according  to  his 
statement,  by  Smith  to  see  Morrison,  and  Morrison  excused  himself  for  not 
paying  the  bill  by  reason  of  the  want  of  funds.  The  case,  as  the  evidence  left 
it  when  the  plaintiff  rested,  was  clearly  one  for  the  decision  of  the  jury;  and, 
while  the  evidence  given  on  behalf  of  the  defendants'was  directly  in  conflict 
with  that  supplied  to  sustain  the  plaintiff's  claim,  it  still  remained  a  case  for 
the  juiy,  depending  upon  the  manner  in  which  they  should  reconcile  the  con- 
flicting testimony  of  the  witnesses,  or  accept  the  one  and  reject  the  other,  as 
they  deemed  the  probabilities  of  the  evidence  to  warrant  them  in  doing.  And 
where  the  evidence  is  of  this  nature,  with  no  very  substantial  preponderance 
in  favor  of  either  party,  there,  according  to  the  rule  supported  by  Shertoood 
V.  Haxuer,  94  K.T.  626,  the  result  of  the  trial  must  be  adopted  as  conclusive. 
The  Judgment  and  the  order,  therefore,  should  be  afllrmeid.    All  concur. 


FlTZPATRIOK  V.  SWEENKT  et  ol. 

(Supreme  Court,  Oeneral  Term,  First  Departmervt.    Haroh  14, 1890.) 

VoDOR  Ain>  VxNnn— DsvBCTmi  Titlb— DBflORipnoir  or  Pbimisbs.     ■ 

Premiaea  sold  at  foreclosure  aale  were  described  in  the  deed  to  the  mortgagor, 
the  mortgage,  the  decree,  and  notioes  of  sale,  as  No.  347  West  Sixteenth  street,  and 
aa  commencing  366  feet  east  of  Eighth  avenue.  In  the  deed  to  the  mortgagor's 
mntor  the  premises  were  described  as  commencing  836  feet  east  of  the  avenue. 
Held,  that  the  title  was  not  a  marketable  one,  and  that  the  purchaser  was  entitled 
to  be  reeved  from  his  purchase. 

Appeal  from  special  term,  New  York  county. 

Action  by  JuUa  Fitzpatrick  against  Michael  Sweeney  and  others  to  fore- 
close a  mortgage.  Bryan  L.  Kennelly,  the  purchaser  at  the  foreclosure  sale, 
moved  to  be  relieved  from  his  purchase.  Plaintiff  appeals  from  the  order 
granting  the  motion. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

John  Hardy,  for  appellant.     Piatt  &  Botoerg,  for  respondent. 

Beady,  J.  The  piece  of  property  sold  under  the  foreclosure  was  described 
in  a  diagram  as  Xo.  247  West  Sixteenth  street,  and  as  beginning  266  feet 
easterly  from  the  northeasterly  comer  of  West  Sixteenth  street  and  Eighth 
avenue.  It  was  so  described  in  the  deed  conveying  it  to  the  mortgagors,  and 
hi  the  mortgage  to  the  mortgagee  given  to  secure  part  of  the  purchase  money. 
TliegrantorwasJamesBlack,  surviving  executor  of  John  Mackintosh;  and  by 
tin conveyanoe  to  Mackintosh  the  premises  were  described  to  he  226  feet,  and 
not  266  feet,  from  the  corner  of  the  street  as  described  in  the  mortgage.  It  is 
immaterial  to  consider  how  this  mistake  occurred.  It  is  enough,  for  the  pur- 
poses of  this  appeal,  to  know  that  it  did  occur,  and  that  it  was  not  corrected  by 
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any  formal  and  proper  proceeding  initiated  for  that  purpose  as  required  by  the 
rules  of  equity.  It  is  true  tliat  tliese  premises  were  known  as  Ko.  247  West 
Sixteenth  street;  and,  perhaps,  if  the  description  had  contained  nothing  more 
than  that,  resort  might  be  had  to  evidence  aliunde  the  deed  to  show  what 
was  intended  to  be  conveyed.  It  is  true,  also,  that  by  the  proceedings  ini< 
tiated  subsequent  to  the  sale  it  becomes  quite  apparent  that  the  premises 
which  were  actually  conveyed,  by  intent  If  not  by  words,  were  226  feet  east- 
erly from  Eighth  avenue,  and  that  the  deed  by  Black  was  intended  to  con- 
vey No.  247  West  Sixteenth  street,  as  it  was  then  known,  and  nothing  else. 
But  these  proceedings  were  based  upon  an  order  of  reference  made  in  the  ac- 
tion of  foreclosure  without  notice  to  the  purchaser,  and  were  not,  therefore. 
In  all  their  essential  elements,  an  action  in  equity  to  reform  the  instrument, 
by  which  the  purchase  of  247  West  Sixteenth  street  was  designed  to  be  ac- 
complished. 

It  seems  to  be  well  established  that  a  conveyance  will  be  so  construed  as  to 
carry  into  effect  the  Intention  of  the  parties,  so  far  as  it  can  be  ascertained 
from  the  instrument  itself,  but  tliat  nothing  will  pass  by  deed  except  what  is 
described  therein.  Thayer  v.  Fititon,  108  N.  Y.  394,  15  N.  E.  Bep.  615; 
Brookman  v.  Kurzman,  94  N.  Y.  272.  These  cases  recognize  the  proposi- 
tion alreadf^  suggested,  that,  if  the  description  is  meager,  resort  may  be  had 
to  evidence  to  show  what  piece  of  property  the  grantor  really  intended  to  con- 
vey; a  principle  that  does  not  apply  where  there  are  metes  and  t)Ounds,  aa  in 
this  case, — the  description  being  particular,  and  starting,  as  already  indicat- 
ed, from  a  point  erroneously  described.  It  seems  to  be  also  settled  that,  although 
a  court  of  equity  may,  in  the  exercise  of  its  power,  reform  an  instrument  apon 
evidence  of  a  mistake  made,  or  by  decree  carry  out  the  intention  of  the  parties 
to  a  contract,  or  their  privies,  it  can  only  be  done  in  an  action  by  which  the 
parties  in  Interest  may  be  brought  into  court,  Orippen  v.  Baumes,  15  Hun, 
136;  Cady  v.  Potter,  55  Barb.  463;  Fleming  v.  Bumham,  100  N.  Y.  10,  2 
N.  E.  Rep.  905.  Story  (1  Eq.  Jur.  p.  179,  §  165.)  states  the  rale  to  be  that,  in 
all  cases  of  mistake  in  written  instruments,  courts  of  equity  will  only  inter- 
fere between  the  original  parties,  or  those  claiming  under  them  in  privity. 

The  title,  depending  upon  the  conveyance  mentioned,  with  its  attendant 
defects,  and  supported  by  such  proceedings  as  were  adopted  herein,  cannot  be 
regarded  as  a  marketable  one.  It  should  be  {jree  from  all  reasonable  objec- 
tion, and  should  not  be  such  an  one  as  upon  examination  appears  to  be  un- 
supported, showing  the  title  to  a  part  of  the  premises  conveyed  to  be  in  an- 
other. No  purchaser  should  be  placed  in  such  a  position  of  jeopardy,  with 
litigation  of  some  kind  not  only  possible,  bub  probable,  and  particularly  at  a 
time  when  the  spirit  of  the  age  seems  to  be  litigious.  The  order  sboold  be 
affirmed,  with  910  costs  and  disbursements.    All  concur. 


Bbennan  v.  Briohton  Beach  Baoins  Ass'n. 
(Supreme  Court,  General  Term,  Firtt  Department.    Marob  14,  1890.) 
OjlMikq — Fool-Sblliho — RioBT  TO  Bub. 

By  Laws  N.  Y.  1887,  c.  479,  taxing  racing  aBsociatlons  on  their  raoelpts,  and  de- 
claring that  "sncb  racing  and  all  pool-selling,  in  the  state,  shall  be  confined  to  the 
period  between  the  15th  day  of  Hay  and  the  16th  day  of  October  in  each  year,  and 
all  pool-selling  shall  be  confined  to  the  tracks  where  the  raoes  take  place,  and  cj 
the  days  when  the  races  take  place, "  it  was  the  i  atention  of  the  tegialatnre  to  sancUoo 
pool-selling  at  the  times  and  places  fixed  by  the  statute,  and  a  purchaser  of  a  pool 
ticket  at  such  a  time  and  place  may  sue  for  his  share  in  the  pooL 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Michael  Brennan  against  the  Brighton  Beach  Bacing  Associa- 
tion.   The  complaint  was  dismissed,  and  plaintiff  appeals. 
Argued  before  Van  Bkunt,  P.  J.,  and  Bbadt  and  Dakiels,  JJ. 
Isaac  Fromme,  for  appellant.    Thomas  E.  Pearsall,  for  respondent. 
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Da2«iels,  J.  The  defendant  is  stated  in  the  complaint  to  have  been  a  cor- 
poration organized  under  the  laws  of  this  state,  and  lawfully  engaged  in  con- 
dncUng  a  race-course  at  Brighton  Beach,  in  the  county  of  Kings.  Ttiis  alle- 
gation was  not  denied  by  the  defendant's  answer,  and  the  facts,  therefore,  so 
far  as  they  are  in  this  manner  alleged,  were  admitted  by  it.  It  is  further 
stated  in  the  complaint,  and  the  evidence  directly  tended  to  prove  the  truth 
of  the  statement,  that  on  the  10th  of  August,  1887,  at  Brighton  Beach,  the 
defendant  sold  and  delivered  to  him  20  tickets,  at  the  price  of  85  each,  upon 
a  borse  known  as  "Elsie  B,"  which  on  that  day  was  entered  to  run  in  one  of 
the  races  conducted  by  the  defendant,  and  that  in  the  race  which  afterwards 
took  place  this  horse  was  the  winner,  entitling  the  plaintiff  to  receive  upon 
bis  tickets  the  sum  of  8765  out  of  the  pools  sold  on  that  race.  The  proof 
which  was  given  tended  to  show  the  purchase  of  the  tickets  by  the  plaintiff 
on  the  race-grounds  from  a  person  apparently  engaged  in  the  business  and  oc- 
cupation of  selling  them,  and  his  refusal  to  pay  to  the  plaintiff  the  amount 
which,  according  to  the  tickets  and  the  result  of  the  race,  he  had  become  en- 
titled to  receive.  At  the  close  of  his  evidence  a  motion  was  made  to  dismiss 
the  complaint  upon  the  ground  that  the  transaction  was  a  gambling  one,  and 
he  conld  not  recover.  The  court  adopted  that  view  of  the  case,  and  dis- 
missed the  complaint,  to  which  the  plaintiff  excepted;  and  whether  this  was 
the  correct  view  to  take  of  the  law  of  the  case  is  the  only  question  to  be  con- 
sidered upon  the  appeal,  inasmuch  as  no  other  objection  was  raised  to  the 
right  of  the  plaintiff  to  maintain  the  action. 

What  is  stated  to  have  taken  place  at  the  time  of  purchasing  the  tickets, 
and  the  amount  payable  thereupon  in  case  of  a  successful  termination  of  the 
race,  was,  in  substance  and  effect,  a  bet  or  wager  upon  the  speed  of  the  horse; 
and,  under  the  statute  of  the  state  preceding  the  enactment  of  the  Penal  Code, 
the  contract  in  this  manner  intended  to  be  made  was  declared  to  be  void.  2 
Rev.  St.  (6th  £d.)  p.  918,  §  26.  This  section  of  the  act  included  all  wagers, 
bets,  or  stakes  depending  upon  any  race,  or  any  lot,  chance,  casualty,  or  un- 
known or  contingent  event  whatever;  and  all  such  bets  and  stakes  were 
tbrreby  made  unlawful,  clearly  including  the  case  presented  by  the  pleadings 
and  proof  in  favor  of  the  plaintiff.  This  remained  the  law  of  the  state  until 
tbe  enactment  of  the  Penal  Ck>de,  which,  however,  was  not  intended  to,  and 
did  not,  legalize  such  a  transaction.  But,  so  far  as  sections  351  and  352  affect 
bets  and  wagers,  and  the  selling  of  pools,  their  illegality  was  not  changed; 
bat  the  punishment  for  violating  these  sections  by  bets  or  wagers  made,  or 
pools  sold,  was  greatly  increased  in  its  severity.  These  sections  provided  and 
declared  that  (Pen.  Code.  §  351)  "a  person  who  keeps  any  room,  shed,  tene- 
ment, tent,  booth,  or  building,  or  any  part  thereof,  or  who  occupies  any  place 
upon  any  public  or  private  grounds  within  this  state,  with  books,  apparatus, 
or  paraphernalia,  for  the  purpose  of  recording  or  registering  bets  or  wagers, 
or  of  gelling  pools,  and  any  person  who  records  or  registers  bets  or  wagers, 
or  sells  pools,  upon  the  result  of  any  trial  or  contest  of  skill,  speed,  or  power 
of  endurance,  of  man  or  beast,  or  upon  the  result  of  any  political  nomina- 
tion, appointment,  or  election,  or,  being  the  owner,  lessee,  or  occupant  of  any 
room,  shed,  tenement,  tent,  booth,  or  building,  or  part  thereof,  knowingly 
permits  the  same  to  be  used  or  occupied  for  any  of  these  purposes,  or  therein 
keeps,  exhibits,  or  employs  any  device  or  apparatus  for  tbe  purpose  of  record- 
ing or  registering  such  bets  or  wagers,  or  the  selling  of  such  pools,  or  becomes 
the  castmlian  or  depositary,  for  hire  or  reward,  of  any  money,  property, 
or  thing  of  value  staked,  wagered,  or  pledged  upon  any  such  result,  is  pun- 
ishable by  imprisonment  for  one  year,  or  by  fine  not  exceeding  82,000,  or  both. " 

"Sec.  352.  AQ.  racing  or  trial  of  speed  between  horses  or  other  animals  for 

my  bet,  stake,  or  reward,  except  such  as  is  allowed  by  special  laws,  is  a  pub- 
lie  nuisance;  and  every  person  acting  or  aiding  therein,  or  making  or  being 

interested  in  any  such  bet,  stake,  or  reward,  is  guilty  of  a  misdemeanor;  and. 
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in  addition  to  the  penalty  prescribed  therefor,  be  foi-feits  to  the  people  of  this 
state  all  title  or  interest  in  any  animal  used  with  his  privity  in  such  race  or 
trial  of  speed,  and  in  any  sum  of  money  or  other  property  betted  or  staked 
upon  the  result  thereof."  And  it  was  one  of  tlieir  prominent  objects  to  pro- 
duce the  discontinuance  of  bets  and  wagers  made  in  any  form  upon  the  speed 
or  power  of  endurance  of  man  or  beast;  and,  if  tliey  had  been  left  undis- 
turbed by  the  action  of  the  legislature,  this  action,  clearly,  could  not  be  main- 
tained. But  a  change  was  again  made  in  the  law  by  chapter  479  of  the  Laws 
of  1887,  subjecting  these  associations  to  taxation  upon  their  receipts,  and,  by 
section  4  of  the  act,  prescribing  the  period  during  which  racing  with  horses 
should  be  legal,  and  Inferentially  declaring  during  what  time  pools  upon  such 
races  might  be  sold.  By  this  section  races  have  been  allowed  to  be  conducted 
on  the  grounds  of  the  association  for  the  period  of  not  exceeding  30  days  in 
each  year,  and  admission  to  these  races  was  allowed  to  be  made  of  the  public. 
And  the  section  then  declares  "that  such  racing  and  all  pool-selling,  in  this 
state,  shall  be  confined  to  the  period  between  the  15th  day  of  May  and  the 
15th  day  of  October,  in  each  year,  and  all  pool-selling  shall  be  confined  to  the 
tracks  where  the  races  take  place,  and  on  the  days  when  the  races  take  place. " 
While  this  latter  part  of  the  section  does  not  expressly  declare  that  pool-sell- 
ing shall  at  the  times  and  places  mentioned  become  legal,  it  inferentially  dis- 
closes the  intention  of  the  legislature  to  have  been  to  legalize  such  sales.  They 
are  neither  condemned  nor  forbidden,  but  they  are  regulated;  and,  when  this 
regulation  was  in  this  way  prescribed,  it  must  have  been  intended  by  the  law 
that  the  sales  might  be  made,  if  that  was  done,  within  the  restrictions  of  these 
regulations.  There  would  have  been  no  reason  nor  sense  in  declaring  that 
the  pool-selling  should  be  confined  within  the  period  mentioned,  and  at  the 
place  designated,  unless  it  was  intended  to  sanction  the  right  of  the  association 
to  make  the  sales.  The  effect  of  the  provision  is  that  sales  of  pools  may  be 
made,  if  they  are  made  between  the  15th  of  May  and  the  15th  of  October, 
and  confined  to  the  tracks  where  the  races  take  place,  and  on  the  same  day  as 
the  races  for  which  the  sales  may  be  made.  And  that  this  was  intended  to 
be  the  effect  of  the  law  is  further  sustained  by  a  provision,  contained  in  the 
same  section,  declaring  that  these  two  sections  of  the  Penal  Code  should  not 
apply  to  the  grounds  of  the  association  during  the  days  in  each  year  in  which 
the  races  have  been  in  this  manner  authorized.  The  effect  of  these  two  sec- 
tions of  the  Penal  Code  seem  to  have  been  so  far  to  supersede  or  repeal  so 
much  of  the  preceding  statute  as  applied  to  the  racing  of  horses  by  or  under 
the  authority  of  associations  of  this  description;  and  then  this  section  of  the 
act  of  1887  has,  for  the  period  mentioned,  suspended  these  sections  of  the 
Code,  without  restoring  the  preceding  law,  rendering  them,  for  the  time  men- 
tioned in  it,  inapplicable  to  such  racing.  And  by  proceeding  further,  and 
prescribing  the  regulations  for  pool-selling,  no  other  conclusion  is  left  open 
for  adoption  than  that  the  legislature  intended  to  sanction  these  sales.  And 
the  evidence  which  was  given  by  the  plaintiff,  and  the  other  witness  sworn 
on  his  part,  upon  the  trial,  was  such  as  to  support  the  conclusion  that  the 
tickets  purchased  by  him  were  pool  tickets  upon  the  racing  of  horses,  and 
that  they  were  purchased  at  the  time  and  at  the  place  this  statute  permitted 
that  to  be  done.  The  case  of  Park  Co.  v.  Board  cf  Police,  11  Abb.  N.  C. 
S42,  is  not  applicable  to  this  controversy ;  for  that  arose  under  the  law  as  it 
existed  in  1882,  before  the  enactment  of  this  later  statute.  As  tbe  law  then 
stood,  this  transaction  would  clearly  have  been  unlawful  and. criminal.  Bat, 
as  it  has  been  changed  by  this  section  of  the  act  of  1887,  it  was  legalized  at 
the  time  and  place  when  these  tickets  are  said  to  have  been  purchased.  The 
judgment  should  therefore  be  reversed,  and  a  new  trial  ordered,  with  coats  to 
the  plaintiff  to  abide  the  event.    All  concur. 
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LuiVBENOB  et  aZ.  t>.  iiAxtmsa  et  al. 

{Supreme  Court,  Oeneral  Term,  Ftrst  Department.    Blaroh  14, 1890.) 

EqoiTT— MoiATPUcrrT  of  Suits— Injunotioh. 

In  an  action  Ineqnlty  to  settle  in  one  suit  nnmerons  claims  to  a  fand  held  by  plain- 
tiSs,  and  thoa  avoid  narassing  litigation,  an  injunction  may  issue  restraining  the 
proeecntion  of  another  action  in  a  different  court  by  one  of  the  claimants  in  respect 
to  her  interests  alone,  and  to  which  the  other  claimants  are  not  made  parties. 

Appeal  from  spedal  term,  New  York  connty. 

Action  by  George  P.  Lawrence  and  others  against  Jerome  F.  Manning  and 
others. .    The  plaintiffs  are  shipping  and  commission  merchants  in  this  city. 
During  the  war  of  the  Rebellion,  they,  as  ship's  husbands  and  managing  part 
owners,  paid  war  premiums  for  insurance  on  vessels  for  themselves  and  vari- 
ous other  parties,  who  are  made  defendants  in  this  action,  including  the  estate 
of  William  A.  Sale,  of  whose  will  the  defendant  Amanda  T.  Sale  is  executrix. 
The  claims  for  these  war  premiums  were  prosecuted  in  the  Alabama  claims 
court  in  one  suit,  known  as  "!No.  1,424,  Class  2,"  on  a  petition  made  by  the 
pluntifls  in  their  own  name,  and  under  a  contract  made  by  the  plaintiffs,  also 
in  their  own  name,  with  the  defendant  Jerome  F.  Manning,  an  attorney,  where- 
by he  was  to  be  paid  for  prosecuting  and  collecting  the  claims  20  per  cent,  of 
the  amount  collected.     Manning  procured  judgments  in  the  suit,  which  were 
rendered  in  favor  of  the  several  beneficiaries,  but  was  prevented  from  further 
acting  in  the  case  as  was  necessary  before  the  judgments  were  certified  to  the 
secretary  of  state,  and  warrants  issued  for  their  payment,  by  fault  on  his  part, 
by  reason  whereof  be  was,  by  order  of  the  court,  forbidden  to  practice  in  the 
court;  and  other  attorneys  were  allowed  to  be  substituted,  and  were  so  substi- 
tuted, in  the  case  No.  1,424,  class  2,  in  his  stead.     The  substituted  attorneys 
thereafter  attended  to  the  case,  and  did  what  further  was  required;  and  finally, 
bytheiraid,  after  some  months,  the  warrants  mentioned  in  the  complaint  were 
obtained  by  the  plaintiffs,  including  those  for  said  Amanda  T.  Sale,  as  execu- 
trix.   Several  attachments  against  the  property  of  said  Manning  have  been 
served  upon  the  plaintiffs,  attaching  whatever  amount  may  be  due  him. 
Tliere  is  a  dispute  as  to  whether  anything  is  due  Manning  under  the  circum- 
stances; and,  if  so,  as  to  how  much.    Then  the  amount  to  be  allowed  to  plain- 
tiffs for  their  services  and  expenses  made  or  incurred  is  to  be  determined. 
Aa  the  ctaims  of  all  the  parties  were  embraced  in  one  suit,  and  under  one 
contract  with  the  attorney,  and  as  the  plaintiffs  are  justly  entitled  to  be 
indemnified  out  of  the  funds  ratably  for  all  parties,  this  action  has  been  brought 
to  have  the  whole  matter  disposed  of  in  one  suit,  and  to  restrain  all  other 
suits.    Amanda  T.  Sale  and  some  other  parties  have  received  50  per  cent,  of 
tbe  first  and  principal  warrant,  and  the  balance  has  been  retained  by  the 
plaintiffs  until  the  question  on  the  claims  of  Manning  and  his  attaching 
erediton  can  be  disposed  of.     But  Amanda  T.  Snle  has  brought  a  separate 
suit  for  an  accounting  with  the  plaintiffs  in  respect  to  her  interests  alone,  but 
neither  Manning,  nor  his  attaching  creditors,  nor  the  sheriff,  are  made  par- 
ties; and  non-joinder  as  to  them  has  been  pleaded  in  that  suit.    The  present 
suit  by  the  phdntiffs  is  brought  to  prevent  a  multiplicity  of  suits,  and  is  so 
framed  as  to  reach  a  result  for  Amanda  T.  Sale  herself  more  complete  and 
more  speedy  than  can  be  reached  in  her  suit  against  the  plaintiffs  alone.    The 
latter  now  appeals  from  an  order  restraining  her  from  prosecuting  her  suit 
pending  the  action  brought  by  plaintiffs. 
Argued  before  Van  Brunt,  P.  J.,  and  Beady  and  Daniels,  JJ. 
S.  G.  Atfjoater,  for  appellant.    E.  N.  Jt  T.  W.  Ta/t,  for  respondents. 

Bradt,  J.  The  main  dispute,  the  existence  of  which  rendered  this  action 
necessary,  in  the  judgment  of  the  plaintiffs  and  their  counsel,  springs  out  of 
M  iigreement  between  Jerome  F.  Manning  and  the  plaintiffs,  who,  as  we 
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hare  seen,  were  acting  in  reference  to  numerous  claims  which  they  were  au- 
thorized to  collect.  The  dispute  relates  to  the  compensation  which  the  de- 
fendant Manning  is  entitled  to;  he  insisting  that  the  written  contract  relates 
to  the  claim  owned  by  the  plaintiffs  only,  and  that  he  is  entitled,  as  to  the 
others,  to  such  compensation  as  may  be  awarded  on  proper  judicial  investiga- 
tion.  There  is  no  doubt  that  the  plaintiffs  designed  to  dispose  of  that  ques- 
tion in  reference  to  all  the  persons  who  were  made  defendants,  and  whose 
claims  were  defended  by  Manning;  and  also,  if  the  agreement  controlled, 
whether  he  has  forfeited  any  part  of  the  compensation  by  his  prohibition  from 
practice  in  the  court  of  claims,  and  his  consequent  inability  to  giTetbem  per- 
sonal  attention. 

The  propriety  of  this  action  seems  to  be  conceded  by  all  the  defendants  ex- 
cept Mrs.  Sale,  who  appeals  from  the  order  restraining  her  suit,  and  doubtless 
upon  the  supposition  that  the  action  is  one  which  should  not  be  maintained, 
for  reasons  assigned  by  her  counsel  in  his  argument.  The  position,  however, 
of  the  plaintiffs  as  trustees  is  such  that  all  responsibility  attendant  upon  their 
efforts  to  collect  the  different  claims  presented  for  adjudication  should  be 
charged  upon  the  respective  funds  proportionately;  and  the  presence  of  Mrs. 
Sale  for  that  purpose  is  as  essential  as  that  of  any  of  the  other  beneficiaries 
who  are  joined  with  her.  Such  an  action  sliould  be  encouraged.  As  is  said 
in  the  case  of  Railway  Co.  v.  Ramsey,  45  X.  Y.  647,  "the  jurisdiction  of  a 
court  of  equity  to  interfere  to  prevent  a  multiplicity  of  suits,  or  to  draw  to 
one  action  cognate  questions  and  interests  sought  to  be  litigated  in  many  ac- 
tions, is  well  established."  And  again:  "The  suit  to  bring  to  one  judgment 
all  the  actions  must  be  in  one  of  the  courts;  and,  to  make  that  suit  effectual 
to  the  end  sought,  the  power  must  be  in  that  court  to  enjoin  the  parties  to  the 
suits  in  the  co-ordinate  courts  from  proceeding  therein."  It  is  true  that  the 
action  of  Mrs.  Sale  is  the  only  one  brought  against  the  plaintiffs;  but  as  tlie 
parties  interested  are  numerous,  it  may  be  assumed,  for  the  purpose  of  equi- 
table interference,  that  the  exposure  of  the  plaintiffs  to  numerous  and  har- 
assing litigations,  apparently  unnecessary,  calls  for  the  exercise  of  its  power. 
This  is  an  action  in  which  full  and  complete  justice  can  be  administered  to 
the  parties  interested  in  the  action  of  Mrs.  Sale,  and  hence  its  maintenance 
is  not  obnoxious  to  the  doctrine  of  Haytoard  v.  Hood,  39  Hun.  596.  The 
propriety  of  such  an  action  as  this  is  distinctly  stated  in  Railtoay  Co.  v.  Ramsey, 
supra,  in  which  it  is  said  that  an  action  may  be  maintained  to  restrain  pro- 
ceedings in  another  suit  where  the  relief  demanded  in  the  second  suit  cannot 
be  secured  in  the  one  previously  commenced.  In  Bdbcock  r.  Arkenburgh,  22 
Wlfly.  Dig.  478,  It  was  held  that  "an  action  in  equity  may  be  maintained  for 
the  purpose  of  settling  in  one  suit  what  might  otherwise  require  the  prosecu- 
tion and  determination  of  a  number  of  different  actions,  and  an  injunction 
may  issue  in  such  suit  to  prevent  the  continuance  or  commencement  of  sucli 
other  actions  pending  its  determination. "  And  in  1  High,  Inj.  g  12,  the  rule 
is  stated  that  the  prevention  of  vexatious  litigation  and  of  a  multiplicity  of 
suits  constitutes  a  favorite  ground  for  the  exercise  of  the  jurisdiction  of  equity 
by  way  of  injunction;  and,  further,  that  where  there  is  one  common  right  In 
controversy,  which  is  to  be  established  by  or  against  several  persons,  ose 
person  asserting  the  right  against  many,  or  many  against  one,  equity  may  in- 
terfere, and,  instead  of  permitting  the  parties  to  be  harassed  by  a  multiplicity 
of  suits,  determine  the  whole  matter  in  one  action.  For  these  reasons  the 
order  should  be  affirmed,  with  $10  costs  and  disbursements.    All  concur. 
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Matbon  v.  Bixmsoh  et  at. 
(Supreme  Court,  Oeneral  Term,  Syth  Department.    April  11, 1800.) 

NeSOTIABLE  I;;8TKUHS11T8 — CONSIDBRATIOS — BOITA  FiDE  PURCHASERS. 

In  a  snll  against  the  maker  by  the  purchaser  for  value  before  maturity  of  a  nota 
given  In  consideration  of  a  contract,  which  from  its  nature  was  improbable  and 
speculative,  where  the  evidence  shows  that  defendant  was  induced  to  make  the 
note  through  fraudulent  representations  of  the  payee,  and  is  conflicting  as  to 
whether  plaintiS  knew  of  such  fraud  at  the  time  of  hisjpurchase.  a  verdict  for  de- 
fendant will  not  be  disturbed.  Following  Mataon  v.  Bloasom,  4  N.  Y.  Bupp.  489. 
CoBLETT,  J.,  dissenting. 

Appeal  from  circDit  court,  Orleans  countj. 

T.  D.  MatBon  sued  J.  Blossom  as  maker,  and  L.  CoUamer  as  Indorser,  of  a 
promissory  note  for  $510,  payable  to  J.  M.  Orcutt  or  bearer.  The  note  was 
given  for  84  bushels  of  Bohemian  oats,  at  the  price  of  $15  per  bushel,  and  a 
bond  in  which  the  seUer  of  the  oats  agreed  to  sell  for  said  purchaser,  within 
•  certain  time,  68  bushels  of  oats,  at  $15  per  bushel,  deducting  therefrom  a 
commission  for  making  the  sale.  From  a  verdict  and  judgment  for  defend- 
ant Blossom,  plaintiff  appeals. 

Argued  before  Dwiqht,  P.  J.,  and  Maoombeb  and  CoKliETT,  JJ, 

W.  E.  Hobby,  for  appellant.    Thomas  &  Desmond,  for  respondents. 

Per  Cdiuah.  Judgment  and  order  appealed  from  affirmed,  on  authority 
of  the  decision  in  this  case  on  former  appeal,  reported  in  4  N.  Y.  Supp.  489. 

CoBi£TT,  J.,  (dissenting.)    On  the  iSGth  day  of  October,  1886,  the  defend- 
ant executed  and  delivered  his  promissory  note,  of  wbidi  the  following  is  a 
copy: 
"$510.00.    Hamilton  Township,  Monboe  Cottntt,  N.  T.,  October  26, 1886. 

"Thirteen  monttis  after  date  I  promise  to  pay  J.  M.  Orcutt  or  bearer  five 
hnndred  and  ten  dollars,  payable  at  North  Farme.  with  interest  at  six  per 
cent.,  value  received.  Jitstin  Blossom." 

The  consideration  of  this  note  was  84  bushels  of  Bohemian  oats,  valued  at 
$15  per  bushel,  and  a  bond  of  which  the  following  is  a  copy: 

"No. .  •  Capital  Stock,  $100,000.62. 

"HoHK  Office,  Tipsilanti,  Mich. 

"A  Bond  from  the  Bohemian  Oat  and  Cereal  Company,  incorporated  under 
the  laws  of  the  state  of  Michigan,  December  21st,  1884.  Know  all  men  by 
these  presents,  that  the  Bohemian  Oat  and  Cereal  Company  do  hereby  agree 
to  sell  sixty-eight  bushels  of  oats  for  Mr.  J  Blossom  at  $15.00  per  bushel,  in 
cash  or  l>y  note,  for  which  said  J.  Blossom  is  to  pay  33^  per  cent,  commission 
for  selling,  said  commission  to  be  paid  in  notes  for  which  said  grrain  is  sold; 
said  grain  to  l>e  sold  on  or  before  October  26th,  1887,  the  price  on  this  grain 
being  a  fictitious  value  for  speculative  purposes.  In  testimony  whereof  the 
Bohemian  Oat  and  Cereal  Company  has  caused  this  bond  to  be  signed  and 
sealed  by  the  superintendent  of  said  company,  this  26th  day  of  October,  1886. 
The  company  will  not  be  held  responsible  for  any  outside  contracts  made  by 
agents,  other  than  expressed  on  face  of  this  bond.  This  bond  is  void,  with> 
out  the  company  seal  and  signature  of  superintendent. 

[L.S.]  [Signed]  "J.M.  Okoutt,  Supt." 

The  plaintiff  ttought  the  note  from  one  Luther  Collamer  on  the  80th  day  of 
March,  1887,  paying  him  therefor  the  sum  of  $500.  The  action  was  tried  in 
Pebruary,  1888,  at  the  Orleans  circuit,  before  the  court  and  a  jury.  The  court 
directed  a  verdict  for  the  plaintiff.  A  new  trial  was  granted,  {A  N.  Y.  Supp. 
489,)  and  the  action  was  tried  before  the  same  justice  and  a  jury  in  Febru- 
ary, 1889.  It  resulted  in  a  verdict  for  the  defendant,  a  motion  for  a  new  trial 
was  denied,  judgment  was  entered  on  the  verdict,  and  the  plaintiff  appeals  tu 
v.9N.y.8.no.6 — 15 
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this  conrt.    There  was  no  concealment  by  either  party  to  the  contract  as  to 
its  true  scope  and  meaning  at  the  time  it  was  made.    The  company  or  its 
agent  received  a  note  for  8510  in  consideration  of  34  bushels  (k  oats  and 
ito  bond.    The  oats  at  the  time  were  worth  about  30  cents  a  bushel,  which 
was  equally  well  known  to  boti)  parties.    By  the  terras  of  the  bond  the  de- 
fendant would  receive  a  net  profit,  after  paying  his  note,  of  $170;  also  the  34 
bushels  of  oats,  and  would  get  the  money  before  his  own  note  fell  due:  so 
that  in  fact,  without  using  a  cent  of  money,  he  would  get  the  $170  and  the 
oats  as  bis  share  of  the  proQts  of  the  contract     The  company  would  get  the 
money  it  received  for  the  note,  and  also  33^  per  cent,  commission  for  selling 
the  68  bushels.    It  was  a  part  of  the  scheme,  and  l)otb  parties  equally  nader- 
stood  it,  that  a  successful  outcome  of  the  contract,  securing  the  expected  re- 
sults to  both  parties,  would  require  purcliasers  who  would  take  the  68  bushels 
from  the  company  at  the  price  of  $15  per  bushel.    In  the  nature  of  things, 
both  parties  knew  that  no  sale  could  l>e  made  at  that  rate  without  the  same 
inducements  on  the  part  of  the  purchaser  as  produced  the  present  contract. 
How  long  speculative  and  fictitious  business  operations  carried  on  in  that  way 
would  last  would  depend  largely  upon  the  profits  made  by  previous  specu- 
lators.   Avarice,  whetted  by  expectations  based  upon  profits  made  by  other 
people,  might  induce  large  purchases,  and  quite  a  time  might  elapse  between 
the  origin  of  the  scheme  and  its  ultimate  collapse.    It  required  no  special  in- 
telligence to  see  that  final  disaster  was  inevitable,  but  the  defendant,  like 
others  who  engage  in  similar  enterprises,  expected  to  realize  large  profits,  and 
that  he  would  not  be  one  of  the  ultimate  victims.    Quite  a  number  of  enter- 
prising and  vigilant  speculators  made  money  by  purchasing  oats  under  simi- 
lar contracts,  and  a  knowledge  of  their  financial  achievements,  without  doubt, 
exerted  a  potent  influence  in  inducing  the  defendant  to  l)ecome  a  party  to  the 
scheme.    This  court  held  that  the  contract  was  valid  and  enforceable.    The 
nature  of  the  contract  might  induce  the  parties  to  it  to  carefully  examine  the 
financial  soundness  of  the  party  to  perform  in  future,  and  there  would  be  rea- 
son for  the  defendant  to  acquaint  himself  with  the  financial  soundness  of  the 
company.    Where  one  is  to  receive  great  profits  without  adequate  considera- 
tion, he  is  also  aware  that  corresponding  risks  are  involved.    Great  expecbi- 
tioQS,  of  a  speculative  character,  include  risks  in  proportion  to  the  benefits 
expected.    It  often  happens,  however,  that  the  attentioh  is  so  riveted  upon 
the  glittering  prize  as  to  prevent  the  exercise  of  caution  or  inquiry.     This 
element  of  human  nature  accounts  for  the  want  of  care  or  caution  exercised 
by  persons  who  enter  into  wild-cat  schemes.    The  purchaser  of  the  note  oc- 
cupied a  different  position.    He  was  concerned  with  the  responsibility  of  the 
maker.    The  discount  and  Interest  were  the  only  profits  in  store  for  him,  and 
he  would  have  no  occasion  to  examine  the  transaction  out  of  which  the  note 
arose,  unless  it  might  be  to  aid  him  in  determining  whether  a  person  engag- 
ing in  a  speculative  undertaking  would  be  likely  to  continue  solvent.     In  the 
present  case  there  is  nothing  to  indicate  that  the  plaintiff  in  making  the  pur- 
chase did  anything  except  to  satisfy  himself  of  the  solvency  of  the  maker  of 
the  note.    The  contract  in  reference  to  the  oats,  as  between  the  parties,  was 
equally  obligatory  upon  lK>th,  and  neither  could  predicate  fraud  against  the 
other  on  account  of  the  extravagant  terms  of  the  agreement.     They  were 
equally  acquainted  with  its  phraseology  and  purposes,  and  entered  into  it  in- 
duced by  the  same  motives,  and,  in  the  absence  of  fraudulent  representations, 
outside  of  the  contract  there  is  no  color  for  the  claim  that  either  could  allege 
fraud  against  the  other.    It  is  a  familiar  rule  that  "a  party  can  only  commit 
a  legal  fraud  in  a  business  transaction  with  another  by  fraudulent  misrepre- 
sentations of  fact,  or  by  such  conduct    *    *    *    as  will  mislead  the  other 
party  or  throw  him  off  his  guard,  and  cause  him  to  omit  inquiry  or  examina- 
tion which  he  would  otherwise  make."    Dambmann  v.  Sehultinsf,  75  H. 
Y.  65. 
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This  rule,  applied  to  this  case,  is  conclusive  upon  the  proposition  that  the 
defendant  could  not  l>e  defrauded  by  the  contract,  or  anything  connected  with 
it,  except  fraudulent  representations  by  the  other  party  inducing  him  to  enter 
into  it.     The  fraudulent  representations  in  this  case,  alleged  in  the  answer, 
npon  which  any  materiality  can  be  placed,  are  those  relating  to  the  solvency 
of  the  company,  and  its  amount  of  paid-up  capital.    Bepresentations  upon 
those  subjects  might  induce  the  malting  of  the  contract,  which  otherwise 
might  not  have  been  made.     An  examination  of  the  case,  in  the  light  of  the 
above  suggestions,  clearly  show  that  it  was  tried  and  disposed  of  upon  a 
wrong  theory.    The  distinction  between  the  position  of  a  party  and  that  of  a 
stranger  to  the  contract  was  obviously  lost  sight  of.    The  second  and  third 
answers  indicate  that  the  defendant  intended  to  rely  upon  the  extravagant 
terms  of  the  contract  as  evidence  of  fraud.    On  the  trial  the  defendant's 
counsel  gave  evidence  tending  to  show  that  the  plaintiff  believed  the  scheme 
so  extravagant  as  to  be  of  short  duration;  also  that  the  note  was  given  for 
Bohemian  oats.    The  plaintiff's  counsel  made  efforts  to  prove  that  the  pl^n- 
tiff  did  not  know  what  the  consideration  of  the  note  was,  and  that  he  was  es- 
pecially ignorant  of  the  fact  that  it  was  given  for  Bohemian  oats.     The  evi- 
dence, as  a  whole,  clearly  shows  that  the  jury  might  well  have  found  that 
the  plaintiff  did  know  what  it  was  given  for.    In  view  of  the  contention 
over  that  point,  such  a  finding  would  naturally  prejudice  the  plaintiff,  and 
very  likely  cause  a  general  verdict  against  him.     The  controlling  importance 
given  to  this  knowledge  was  in  tlie  fact  that,  in  view  of  the  character  of  the 
contract,  the  defendant  had  a  right  to  believe,  and  did  believe,  that  the  other 
party  to  it  would  never  fultilL    It  was  assumed  that,  if  the  plaintiff  knew  of 
the  terms  of  this  contract,  be  would  be  advised  of  the  probability  of  non-ful- 
fillment.   Such  evidence  was  regarded  by  the  defendant's  counsel  as  strongly 
tending  to  establish  fraud.    The  declarations  alleged  to  have  been  made  by 
the  plaintiff,  to  the  effect  that  the  company  might  last  a  while,  but  not  long, 
were  treated  as  evidence  tending  to  charge  him  with  knowledge  of  the  fraud. 
Bnt.  as  above  shown,  in  the  absence  of  fraudulent  representations  of  the 
character  already  indicated,  a  knowledge  that  the  note  was  given  for  Bohe? 
mian  oats,  including  a  full  acquaintance  with  all  the  provisions  of  the  con* 
tract,  would  not  be  evidence  tending  to  establish  knowledge  of  fraud.    The 
plaintiff's  declarations  undoubtedly  had  reference  to  the  indated  terms  of  the 
contract.     He  was  impressed  with  the  conviction  that  such  schemes  were, 
in  their  very  nature,  of  short  duration.    In  that  his  own  opinion  accorded 
with  those  of  other  men,  bnt  the  fact  that  he  knew  that  the  note  was  given  in 
the  making  of  such  a  contract,  and  by  one  of  the  parties  to  it,  could  not  in* 
any  sense  be  evidence  showing  that  a  fraud  was  practiced  upon  the  maker. 
The  learned  counsel  for  the  defendant  placed  stress  and  reliance  upon  the 
plalatifl's  knowledge  of  the  contract  as  evidence  from  which  the  jury,  in  con- 
nection with  other  testimony,  might  infer  full  knowledge  of  the  fraud.     The 
learned  counsel  for  the  plaintiff,  instead  of  controverting  this  position,  ac- 
quiesced in  it  to  such  an  extent  that  the  court  was  not  called  upon  or  required 
to  state  the  distinction  to  the  jury.    It  is  true  that  the  trial  justice  appreciated 
Ibe  force  of  the  distinction,  for  he  stated  to  the  jury:     "Therefore  the  case 
really  stands  upon  representation  as  to  the  capital  of  this  company,  as  to  the 
representation  that  it  had  a  capital  of  $100,000,  and  had  the  ability  to  pay  its 
obligations,  and  to  protect  those  who  were  dealing  with  it."     After  that  the 
learned  justice  comments  on  the  testimony  of  the  nature  above  mentioned, 
induding  the  articles  published  in  the  Rochester  Union.     In  admitting  the 
newspaper  articles,  the  trial  justice  held  that  they  were  not  evidence  of  any  of 
the  matters  stated  in  them,  but  they  were  admitted  merely  for  the  purpose  of 
ifaowlng  that  the  plaintiff's  attention  was  called  to  the  alleged  transactions 
of  the  company;  in  other  words,  as  a  link  in  the  chain  which  might  prove 
knowledge  on  the  part  of  the  plaintiff  of  a  fraud  practiced  upon  the  defend- 
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ant.  But  they  were  not  treated  as  sufficient  evidence  of  fraud  to  warrant  a 
verdict  against  tlie  plaintiff.  Tiie  theory  upon  which  the  case  was  tried  led 
the  trial  justice  to  say  in  his  charge:  "The  mere  fact  that  this  note  was  given 
for  Bohemian  oats,  and  that  the  plaintiff  Icnew  it  at  the  time  he  became  the 
purchaser  of  this  note,  Is  not  sufficient  to  support  the  contention  of  the  de- 
fendant that  he  became  a  purchaser  of  this  note  with  notice' of  the  fraud  under 
which  It  was  procured  from  the  defendant,  if  It  was  so  procured;  that  fact, 
in  and  of  itself,  is  not  sufficient  to  charge  him  with  notice  of  the  fraud.  But 
the  defendant  goes  further,  and  says  that  the  plaintiff  did  have  notice  over 
and  beyond  what  was  conveyed  to  him  by  information  to  the  effect  that  this 
note  was  given  for  Bohemian  oats."  The  justice  then  proceeded  to  state  that 
there  was  some  contlict  in  the  evidence  as  to  whether  the  plaintiff  knew  when 
he  bought  tlie  note  that  it  was  given  for  Bohemian  oats.  This  portion  of  the 
charge  must  be  construed  as  indicating  that  the  jury  might  take  into  consid- 
eration the  fact  that  the  note  was  given  for  Bohemian  oats,  as  some  evidence 
tending  to  show  that  the  plaintiff  had  knowledge  of  fraud  practiced  on  the 
defendant;  but  that  such  knowledge,  standing  alone,  would  not  be  safflcient. 
As  already  shown,  it  could  not  be  treated  as  any  evidence  against  the  plaintiff 
on  that  subject.  In  this  connection  the  plaintiff's  counsel  requested  the  justice 
to  charge:  "I  also  ask  your  honor  to  charge  that  if  the  jury  shall  find  that 
the  defendant  omitted  to  use  reasonable  care  in  making  the  contract  with  tbj 
Bohemian  Oat  and  Cereal  Company,  that  he  is  not  entitled  to  the  beneSt  of 
the  defense  that  they  made  the  contract  with  him  not  intending  to  perform  it." 
While  the  court  declined  on  the  ground  that  he  liad  already  charged  on  that 
subject,  still  the  request  shows  that  the  plaintiff's  counsel  proceeded  upon  the 
assumption  that  the  nature  of  the  contract  itself,  if  known  to  the  plaintiff, 
might  be  treated  as  some  evidence  of  his  knowledge  of  a  fraud  upon  the  de- 
fendant. The  requests  to  charge  on  the  part  of  the  defendant's  counsel  pro- 
ceeded on  the  same  assumption. 

The  evidence  fails  to  show  that  the  plaintiff,  at  the  time  he  bought  the  note, 
had  knowledge  that  the  defendant  was  induced  to  make  the  contract  by  fraudu- 
lent representations  outside  of  its  terms.  The  particular  attention  of  the 
court  was  not  called  to  that  question  in  such  a  way  as  to  require  a  distinct  rul- 
ing. All  the  declarations  and  statements  of  the  plaintiff  naturally  had  refer- 
ence to  a  speedy  dissolution  of  a  concern  engaged  in  sucli  transactions,  and 
making  such  contracts;  but  no  witness  testifies  that  he  stated  that  he  knew 
of  any  false  representations  made  to  the  defendant  on  the  subject  of  the  com- 
pany's solvency.  The  character  of  the  contract  was  constantly  kept  before 
*  the  jury  as  furnishing  evidence  that  a  fraud  was  practiced  upon  the  defend- 
ant. It  is  highly  probable  that  the  jury,  in  determining  the  question  of  fraud, 
attached  weight  to  the  contract.  It  is  claimed  that  this  court  has  passed  upon 
this  question.  An  examination  of  the  opinion  of  the  learned  justice  shows 
that  the  attention  of  the  court  was  not  called  to  the  point.  The  evidence 
given  on  the  trial  does  not  appear  in  the  case,  but  it  does  appear,  inferentlally, 
that  the  learned  justice  treated  the  contract  as  of  such  a  character  that  it  might 
be  evidence  against  the  plaintiff  on  the  question  that  the  defendant  did  not 
intend  to  perform  its  contract,  and  had  therefore  practiced  a  fraud  upon  him. 
It  is  fair  to  assume  that  the  learned  justice  was  led  to  make  these  remarlcs  by 
the  position  of  counsel,  and  their  assumption  that  it  was  evidence  which  could 
be  taken  into  consideration  on  that  question.  The  opinion  is  not  controlling 
on  the  new  trial.  Siedenbach  v.  Kiley,  111  N.  Y.  560,  19  N.  E.  Rep.  275.  If 
this  note  had  been  given  for  a  horse  sold  to  the  defendant  at  its  actual  value, 
it  would  not  be  urged  that  that  circumstance  would,  either  by  itself  or  in  con- 
nection with  other  testimony,  tend  to  establish  fraud.  The  oat  contract  must 
be  construed  in  the  same  way ;  for  its  terms,  as  already  shown,  could  not  have 
been  a  fraud  upon  the  defendant,  and  a  knowledge  of  them  on  the  part  of  the 
plaintiff  would  be  no  more  evidence  that  he  knew  that  a  fraud  had  been  prac- 
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tioed  upon  the  defendant  than  if  it  had  been  given  for  a  horse.  Ko  duty  whs 
imposed  upon  the  plaintiff  to  ascertain  whether  the  company  would  fulflll  its 
contract.  He  had  no  concern  in  that  question.  The  safety  of  his  purchase 
depended  upon  the  financial  condition  of  the  maker.  The  plaintiff  was  sworn 
as  a  witness  on  his  own  behalf,  and  after  giving  evidence  tending  to  show 
that  he  bought  the  note  in  good  faith  and  for  value,  and  that  the  company  up 
to  that  time  performed  all  its  promises,  was  asked  this  question:  "At  the 
time  you  purchased  this  note  did  you  believe  that  they  would  continue  to 
transact  their  business,  and  do  so  in  the  future  in  that  vicinity?"  The  de- 
fendant's counsel  objected  to  the  evidence  as  incompetent  and  immaterial. 
The  objection  was  sustained,  and  the  plaintiff's  counsel  excepted.  On  the 
theory  upon  which  the  case  was  tried  it  is  difficult  to  see  why  this  evidence 
was  not  admissible.  The  defendant's  counsel  had  given  evidence  which  he 
claimed  tended  to  show  that  the  company  did  not  intend  to  fulfill  its  contract 
with  the  defendaut,  and  that  plaintiff  knew  it.  The  plaintiff,  when  put  on 
the  stand,  testified  that  up  to  the  time  he  bought  the  note  he  understood  that 
the  company  had  performed  all  its  contracts.  Then  he  was  asked,  in  sul)8tance, 
whether  he  ttelieved  it  would  continue  to  do  so.  The  evidence  certainly  was 
material  on  that  question.  The  duty  of  vigilance  was  not  imposed  upon  the 
plaintiff.  Welch  v.  Sage,  47  N.  T.  148;  Bank  v.  Hoge,  85  N.  Y.  65.  Where 
a  case  has  been  disposed  of  by  a  misapplication  of  the  law  to  the  facts  proved, 
caused  by  the  attention  of  the  court  t>eing  diverted  from  the  true  questions  by 
position  of  counsel,  and  injustice  seems  to  have  been  done,  a  new  trial  sliould 
be  granted.  Mandecille  v.  Marvin,  30  Hun.,  282;  Whittaker  v.  Canal  Co.,  8 
N.  Y.  Snpp.  576.  The  familiar  rules  applicable  to  commercial  pap^,  in  favor 
of  one  who  pays  full  value  before  maturity,  ought  not  to  be  overthrown  with- 
out cogent  reasons.  In  the  absence  of  proof,  there  can  be  no  inference  that, 
when  the  plaintiff  bought  the  note,  he  had  any  knowledge  of  any  false  repre- 
seotationa  to  the  defendant  on  the  part  of  the  company  as  to  its  solvency. 
SUanu  V.  Qage,  79  N.  Y.  102;  Jitrd*aU  v.  Rxusell,  29  N.  Y.  220-250.  The 
judgment  and  order  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 


Fktser  et  dl.  V.  Myers  et  ol.* 
{Supreme  Court,  Qeneral  Term,  First  Department.    March  14, 1890.) 

1.  ASSIOXHEKT  FOR  BeJTEFIT  OF  CkEDITORS — PbEFKRKNCES — USUBT. 

Though  a  preference  in  a  general  assignment  for  the  benefit  of  creditors  is  made 
np  in  part  of  usurious  interest,  the  other  creditors  are  precluded  by  the  assignment 
from  questioning  the  validity  of  the  preference. 
%.  Saxe — CoMPOtmD  Interest. 

The  unpreferred  creditors  may  recover  compound  interest  paid  by  the  assignee 
to  a  preferred  creditor,  in  the  absence  of  a  valid  agreement  for  its  allowance;  the 
estate  being  insufficient  to  pay  the  demands  against  it. 
8.  JusoMBXT — ^Default— FK1.DD. 

A  judgment  recovered  by  default  in  an  action  commenced  at  the  suggestion  of 
the  debtor  is  fraudulent  so  far  as  It  includes  compound  interest  for  wluob  there 
was  no  valid  agreement. 

Appeal  from  special  term.  New  York  county. 

Action  by  Henry  M.  Peyser  and  others  against  William  M.  Halsted  and 
others,  composing  the  firm  of  Halsted,  Haines  &  Co.,  and  Sarah  L.  Myers  and 
others  as  executors,  etc.,  of  John  K.  Myers.  There  was  judgment  for  defend- 
ants.   Plaintiffs  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Danibi^,  JJ. 

John  J.  Adams  and  Charles  B.  Hughes,  for  appellants.  Stimaon  A  WUl- 
iams,  {Wm.  Fierrepont  Williams,  of  counsel,)  for  respondents. 

'Beversing  6N.  Y.  Snpp.  837. 
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Daxiels,  J.  Tho  plaintiffs  are  judgment  creditors  of  the  flrm  of  Halsted, 
Haines  &  Co.  They  recovered  their  judgments  in  the  latter  part  of  the  year 
1884,  and  the  early  part  of  1885;  and  upon  these  judgments  executions  were 
issued  against  the  property  of  the  judgment  debtors,  and  returned  unsatisfied. 
On  tlie  12th  of  July,  1884,  the  judgment  debtors  made  a  general  assignment 
to  Lewis  May  of  all  their  joint  and  individuul  property  for  the  benefit  of  their 
creditors.  This  assignment  contained  a  preference  in  favor  of  the  executors 
of  John  K.  Myers  for  the  sum  of  $102,872.  The  assignment  also  contained 
other  preferences  amounting  to  about  the  sura  of  $4^,000.  After  the  as- 
signment was  made  and  accepted  by  the  assignee,  and  on  the  9tb  of  Septem- 
ber, 1884,  he  delivered  to  Frederick  A.  Ward,  who  was  the  attorney  for  the 
preferred  creditors,  a  check  substantially  for  the  amount  of  their  preferences. 
The  payment  of  this  check  was  restrained  by  an  injunction  at  tlie  suit  of  other 
judgment  creditors,  but  it  was  paid  on  the  16th  of  October,  1884;  and  the  at- 
torney transferred  to  the  executors  and  executrix  of  the  estate  of  John  K. 
Myers  the  amount  received  by  him  on  account  of,  and  to  satisfy,  this  prefer- 
ence. And  it  was  the  object  of  the  action  to  set  aside  the  assignment  and 
this  payment,  and  require  the  executors  and  executrix  toaccount  for  so  much 
of  this  money  as  should  be  necessary  to  pay  the  judgments  set  forth  in  the 
complaint  in  this  action.  The  testator  became  a  partner  in  a  preceding  firm, 
engaged  in  the  same  business  and  under  the  same  name,  as  early  as  January 
1, 1860,  and  he  invested  as  capital  in  the  firm  the  sum  of  962,318.78.  This 
was  increased  by  interest  and  profits  to  the  sum  of  $131,828.85  by  the  1st  of 
December,  1872;  and  the  evidence  tended  to  show  that  on  that  day  the  testa- 
tor withdrew  from  the  firm.  The  evidence  as  to  this  fact  was  not  very  de- 
cisive. But  it  did  appear  that  after  the  1st  of  January,  1873,  his  account 
on  the  books  of  the  firm  was  headed,  instead  of  a  stock  account,  a  private  ac- 
count; and  a  notice  was  published  in  the  New  York  Times,  over  the  name  of 
the  firm,  stating  that  Myers  had  withdrawn  from  it.  A  new  firm  was  or- 
ganized in  January,  1873,  and  the  book-keeper  of  that  firm  testified  that  Myers 
was  not  one  of  its  members.  His  evidence  was  by  no  means  decisive,  but  it 
tended  to  establish  that  to  be  the  fact.  And  a  similar  statement  was  made 
by  the  plaintiffs'  witness  Davidson,  from  the  examination  which  he  made  of 
the  books,  but  it  was  not  confidently  adhered  to  in  the  future  course  of  his 
evidence.  The  witness  William  A.  Haines  stated  that  he  was  very  confident 
that  Myers  retired  from  the  firm  within  three  years  after  he  himself  entered 
it,  and  he  became  a  member  of  the  firm  in  1870;  and  the  witness  William  M. 
Halsted  added,  in  the  course  of  his  evidence,  that  he  thought  Mr.  Myers  re- 
tired from  the  firm  in  December,  1872.  These  witnesses  were  unable  to 
state  the  making  of  any  agreement  by  which  Myers  ceased  to  be  a  member  of 
the  firm;  but,  from  the  manner  in  which  the  books  were  kept,  and  the  state- 
ments were  made  by  these  witnesses,  there  was  sufficient  to  sustain  the  con- 
clusion reached  by  the  judge  presiding  at  the  trial,  that  Myers  did  cease  to  be 
a  member  of  the  firm  from  the  last  of  December,  1872. 

Interest  was  stated  to  appear  from  the  books  to  have  been  added  to  his  ac- 
count at  the  rate  of  12  per  cent,  from  the  1st  of  January,  1870,  to  the  1st  of 
June,  1877;  and,  so  far  as  this  exceeded  the  sum  of  5  per  cent.,  it  is  claimed 
in  behalf  of  the  plaintiffs  that  it  should  be  accounted  for,  and  applied  to  the 
payment  of  the  plaintiffs'  judgments.  But  it  appeared  from  the  evidence  that 
the  testator,  in  the  early  part  of  the  summer  of  1877,  became  apprehensive 
that  the  reservation  of  this  additional  interest  might  imperil  his  right  to  the 
moneys  standing  to  his  credit  on  the  books  of  the  firm ;  and  during  the  months 
of  May,  June,  and  July,  1877,  be,  with  the  assent  of  Mr.  Halsted,  who  seems 
to  have  been  more  especially  the  managing  partner  of  the  firm,  drew  out  of 
it  the  principal  and  interest  to  which,  according  to  the  books,  he  had  become 
entitled,  receiving  in  this  manner  the  aggregate  sum  of  9183,699.70,  and  dur- 
ing the  same  months  he  returned  to  the  firm  the  sum  of  9179,000.    The  ob- 


Digitized  by 


Google 


Sup.  Ct]  PETBEB  V.  MYiCBS.  231 

ject  which  aeems  to  have  Induced  these  collections,  and  the  return  ol  the 
money,  was  to  put  it  out  of  the  power  of  the  firm  to  question  its  liability  be- 
cause of  the  reservation  of  this  usurious  interest;  and  the  adjustment  of  the 
amount  in  this  manner  not  only  prevented  the  firm  itself,  but  the  plaintiffs, 
iosisting  upon  the  right  to  the  collection  of  this  usurious  reservation  of  in* 
terest.  The  result  would  have  been  the  same  if  this  change  in  the  accounts 
had  not  talcen  phice;  for  by  the  statute  the  right  of  the  borrowers,  as  well 
as  of  the  plaintiffs  claiming  under  them,  to  recover  the  usurious  excess  of 
interest,  was  limited  to  an  action  to  be  brought  within  one  year  after  the 
payment  of  the  usurious  interest.  2  Rev.  St.  (6th  Ed.)  1165,  §  3;  Palen  v. 
Johruon,  50  N.  Y.  49.  But  when  the  debtors  made  the  assignment,  even  if 
the  preference  contained  in  it  in  favor  of  the  executors  and  executrix  of  the 
testator  included  the  balance  which  in  part  had  arisen  out  of  the  allowance  of 
this  interest,  that  would  not  entitle  the  plaintiff  to  recover  it;  for  such  an 
assignment  has  been  held  to  preclude  the  assignee,  as  well  as  the  other  cred- 
itors, from  questioning  the  legality  of  the  preference.  Murray  v.  Jiidson,  9 
K.  Y.  73.  As  to  this  usurious  interest,  it  was  properly  held,  therefore,  that 
the  plaintiffs  were  not  in  a  condition  to  maintain  their  action. 

It  further  appeared  from  the  books  of  the  business  that  S141, 893.31  was  due 
to  the  testator  on  the  last  of  January,  1874,  and  from  that  date  to  the  failure,  in 
July,  1884,  there  was  8130, 157.74  allowed  as  interest  on  his  account,  and  that 
the  simple  interest  for  that  period  was  the  sum  of  857,095.70,  leaving  a  resi- 
due, consisting  of  credits  for  compound  interest,  amounting  to  the  sum  of  848,- 
574.99;  and  this  interest  had  been  compounded  annually,  or  semi-annually,  as 
it  appeared  by  the  books.    The  testator  died  in  September,  1877,  and  this  firm 
is  shown  to  have  been  insolvent  from  the  lat  of  January  of  that  year;  and  no 
agreement  has  been  proved  at  any  time  to  pay  or  allow  to  himself  or  his  rep- 
resentatives this  compound  interest,  and  without  proof  of  an  agreement  sus- 
tained by  a  legal  consideration  the  allowance  of  such  interest  was  unauthor- 
ized.   This  was  considered  in  Toung  v.  Hill,  67  N.  Y.  162,  where  the  court 
determined  "that  an  agreement  to  pay  interest  upon  interest  must,  in  order 
to  its  validity,  be  made  after  the  interest  which  is  to  bear  interest  has  become 
due;  and,  second,  that  it  must  be  supported  by  a  suIBcleut  consideration.    A 
mere  voluntary  promise,  without  a  consideration,  is  a  nudum  pactum,  and 
cannot  be  enforced."    Id.  167,  168.    As  the  proof  appeared  in  the  case,  there- 
fore, BO  much  as  was  paid  by  the  assignee  to  the  personal  representatives  of 
this  partner  for  compound  interest  was  unlawful.    Neither  an  agreement  for 
its  allowance  was  proved  to  have  been  at  any  time  entered  into,  nor  was  any 
consideration  shown  to  support  such  an  agreement,  if  it  had  been  made.   And 
the  consequence  was  that  so  much  money  as  was  paid  by  tlie  assignee  under 
the  assignment  to  the  executors  and  executrix  of  this  estate  as  included  this 
compound  interest  was  substantially  a  gift  to  them,  which,  as  the  trustee  of 
an  insolvent  estate^  he  had  no  right  or  authority  to  donate;  and  they  were 
equally  without  the  right  to  receive  it.    And  in  Bates  v.  McConndl,  31  Fed. 
Bep.  588,  it  was  held  that  a  judgment  creditor  was  authorized  to  follow  such 
a  disposition  of  the  insolvent  estate,  and  have  it  applied  to  the  payment  of 
his  judgment;  and  this  principle  has  the  sanction  of  Bank  v.  Furness,  114 
U.  S.  376,  5  Sup.  Ct  Bep.  900.    There  a  retiring  partner  had  drawn  out  a 
part  of  the  capital  of  the  firm,  receiving  an  agreement  from  the  other  mem- 
bers that  they  would  pay  its  debts.    The  firm  was  at  the  time  insolvent;  and 
it  was  held,  under  these  facts,  that  the  retiring  partner  should  restore  the 
capital  received  by  him,  "so  far  as  may  be  necessary  to  pay  the  debts  of  the 
concern  existing  at  the  time;  and  this,  too,  whether  there  was  any  fraud  de- 
sigoed  in  the  transaction  or  not."     Id.  380.    And  this  principle  has  not 
been  in  any  manner  questioned  or  impugned  by  what  was  decided  in  First 
ifat.  Bank  v.  Central  Nat.  Bank,  6  N.  Y.  Supp.  236;  for  there  the  payment 
vu  not  only  made  in  good  faith,  but  the  creditor  receiving  it  had  become  en- 


Digitized  by 


Google 


282  KEW  YOKE  BUPPLEUENT,  vol.  9.  [Sup.  Ct. 

titled  to  it  throDgb  tbe  preference  of  an  existing  indebtedness  contained  in 
the  assignment,  while  in  this  case  the  executors  and  executrix  receiving  tbe 
money  had  no  title  whatever  to  it,  and  no  right  to  withhold  it  from  the  other 
creditors  of  this  firm.  By  the  assignment,  all  the  property  of  this  firm,  or 
substantially  all  of  it,  was  devoted  to  the  payment  of  the  preferences  con- 
tained in  it;  and  the  other  preferred  creditors  received  their  money  at  or 
about  the  time  when  the  payment  of  this  preference  was  made  to  the  repre- 
sentatives of  this  estate,  and  diverting  so  much  of  it  as  was  used  to  satisfy 
the  creditors  for  compound  interest  was  no  more  than  a  gift  of  that  sum  of 
money.  And,  as  this  assignment  has  been  adjudged,  and  was  conceded  at 
the  trial,  to  have  been  made  with  the  intent  to  hinder,  delay,  and  defraad 
creditors,  the  plaintiffs  were  entitled  to  succeed,  and  to  be  secured  the  appro- 
priation of  this  money  for  the  satisfaction  of  their  demands.  The  law  do^ 
not  permit  insolvent  debtors,  or  an  assignee  representing  them,  voluntarily 
to  donate  any  part  of  his  estate  to  another.  But  such  donation  or  gift 
will  be  held  to  be  void  when  the  estate  is  insufficient  to  pay  the  demands  ex- 
isting against  it,  as  this  estate  was  and  liad  been  for  a  period  of  upwards  of 
six  years.  Durdap  v.  Hawkins,  59  N.  Y.  342;  Cole  v.  Tyler,  65  N.  Y.  73; 
Carr  v.  Breese,  81  N.  Y.  584,  589. 

Tbe  payment  of  these  moneys  to  the  representatives  of  this  estate,  and  their 
right  to  detain  it  from  the  other  creditors,  is  not  sustained  by  the  fact  that  a 
judgment  was  recovered  in  their  behalf  against  the  assignors  in  August, 
1884.  A  suit  was  brought  to  recover  such  a  judgment,  and  the  judgment 
was  obtained  afterwards  by  default,  for  want  of  an  answer.  Tlie  other  pre- 
ferred creditors  also  obtained  similar  judgments  upon  their  demands,  and 
there  is  reason  to  believe  that  the  actions  were  commenced  and  prosecuted  at 
the  suggestion  of  one,  at  least,  of  the  judgment  debtors.  They  were  all 
brought  by  the  same  attorney;  and,  so  far  as  tliis  particular  judgment  in- 
cluded the  amount  of  this  compound  interest,  it  stood  on  no  more  than  a  fic- 
titious demand.  It  had  no  foundiition  either  in  law  or  in  fact,  and  was  on 
that  account  a  collusive  or  fraudulent  judgment.  It  is,  of  course,  true,  as 
the  law  was  conceded  to  be  in  Vandee  v.  Lord,  2  N.  Y.  269,  that  a  judg- 
ment recovered  in  good  faitli  by  a  creditor  against  his  debtor  will  be  held  to 
be  conclusive  in  a  controversy  of  this  description.  But,  to  allow  that  efTect 
to  be  attributed  to  it,  it  is  essentia]  that  it  must  be  recovered  without  fraud  or 
collusion.  If  it  has  been  recovered  in  bad  faith,  it  is  then  entitled  to  no  ef- 
fect whatever.  Acker  v.  Leland,  109  N.  Y.  5,  15  N.  E.  Eep.  743.  And  a 
judgment  recovered  upon  an  alleged  indebtedness  having  no  foundation  in 
fact  may  reasonably  be  held  to  be  a  fraudulent  or  collusive  judgment;  and, 
where  the  object  of  its  recovery  is  to  transfer  the  insolvent  debtor's  property 
to  parties  not  entitled  to  receive  it,  there  its  recovery  is  to  be  inferred  to  have 
been  induced  to  defraud  tbe  creditors  of  the  insolvent  debtor.  And  where 
that  is  the  case  it  lias  been  declared  to  be  void  by  the  statute,  providing  that 
every  conveyance,  etc.,  and  every  charge  upon  lands,  goods,  or  things  in  ac- 
tion, and  every  bond  or  other  evidence  of  debt  given,  suit  commenced,  or 
judgments  suffered,  with  tbe  intent  to  binder,  delay,  or  defraud  creditors, 
shall  be  void.  8  Rev.  St.  (6th  Ed.)  145,  §  1.  And  this  judgment,  to  the  ex- 
tent already  considered,  is  within  the  condemnation  of  this  section  of  tbe  stat- 
ute. But,  if  it  were  not,  as  the  money  in  dispute  was  not  collected  by  tbe 
executions  issued  upon  the  judgment  and  levied  on  the  assigned  property,  the 
judgment  affords  no  obstacle  whatever  in  the  way  of  the  success  of  the  plain- 
tiffs' action;  for  the  fuct  was  proved  in  t)ie  case,  and  found  by  the  court,  that 
the  amount  received  by  the  representatives  of  this  estate  was  paid  by  the  as- 
signee, and  his  authority  for  making  that  payment  was  not  tbe  judgment  or 
execution,  but  the  preference  contained  in  the  assignment.  Tbe  money  was 
MOt  collected  under  the  execution,  but  it  was  voluntarily  paid  over  under  the 
authority  of  the  assignment  itself;  and,  as  the  representatives  of  this  estato 
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had  no  title  to  it.  aii(Bmo  authority  to  receive  it,  tlie  plaintiffs  were  entitled  as 
judgment  creditors  to  maintain  ttiis  action  for  the  approprisition  of  this  money 
to  the  payment  of  their  judgments.  When  their  action  was  commenced  the 
assignment  Lad  been  declared  void  at  the  suit  of  otlier  creditors,  and  it  was 
not  interposed  as  a  valid  instrument  in  the  way  of  this  action.  But,  whether 
it  could  be  or  not,  the  payment  of  this  compound  interest  to  the  representa- 
tives of  this  estate  was  a  fraud  upon  the  unpreferred  creditors  of  the  insolv- 
oit  debtors^  and.  as  neither  the  assignment  nor  the  judgment  stands  in 
their  way,  they  should  be  permitted  to  recover  these  moneys,  certainly  since 
July,  1877,  when  the  8179,000  was  returned,  so  far  as  they  will  be  sufficient 
topay  the  judgments  in  dispute,  if  the  amount  shall  exceed  the  aggregate 
sum  which  may  be  recovered  upon  them.  The  judgment  should  be  reversed, 
and  a  new  trial  oidered,  with  costs  to  the  plaintiffs  to  abide  the  event.  All 
concur. 


HOWLAND  C.  HoWLAND  et  al. 

{Supreme  Courts  General  Term,  First  Department.    March  14, 1890.) 

Wills — CoirarBnonoK— CoNFLiomte  Provisions— Tbcsts. 

Testator  bequeathed  the  residoe  of  his  estate  to  his  children,  and  to  their  respect- 
ive heirs,  executors,  and  assigns,  forever,  to  be  equally  divided  between  them,  sbare 
and  share  alike,  "subject,  however,  in  regard  to  the  portion  of  my  sons,  to  the  limit- 
atioilB  hertin  next  stated,  and  also  subject,  in  regard  to  the  portions  of  my  daugh- 
ters, to  the  trusts  hereinafter  declared  in  regard  thereto. "  Testator  then  provided 
for  the  shares  of  the  sons,  and  continued  by  declaring  that  the  portions  of  his  daugh- 
ters sliould  be  vested  in  his  executors,  as  trustees  for  them,  duiing  their  natural  li  ves. 
He  bequeathed  these  shares  to  his  executors  in  trust,  "to  invest  the  same  la  their 
or  his  names  or  name,  as  such  trustees  or  trustee,  in  the  manner  hereinafter  di- 
rected, and  to  pay  over  the  Interest  *  *  *  to  my  said  daughters,  respectively, 
from  tune  to  time,  to  and  for  their  own  separate  use  and  benefit,  •  •  •  during  the 
residue  of  their  natural  lives ; "  and,  after  the  decease  of  the  daughters,  respect- 
ively, the  executors  were  directed  to  pay  over  and  distribute  the  principal  of  the 
share  of  tlie  danghter  dying  to  her  issue  living  at  the  time  of  her  decease,  includ- 
ing the  issue  of  such  as  may  then  be  deceased,  equally,  share  and  share  alike. 
Held,  that  it  was  testator's  intention  th  at  the  shares  of  the  daughters  should  be  held 
In  tmst  tor  them  during  their  natural  lives,  and  that  no  title  or  interest  in  the  capi- 
tal of  the  trust  shonld  at  any  time  vest  in  either  of  the  daughters. 

Appeal  from  special  term,  New  York  county. 

Action  by  Meredith  Howland,  individually  and  as  trustee  of  Gardiner  G. 
Howland,  for  the  purpose,  inter  alia,  of  obtaining  a  construction  of  the  will 
«f  bis  testator.  The  defendants  appeal  from  that  part  of  the  judgment  which 
andeitook  to  place  a  construction  upon  the  will. 

A^(ued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

D9  Forest  di  Weeks,  Sugene  D.  Hawkins,  and  Carter,  Rollins  <t  Ledpard, 
for  appellants.    Varnum  A  Harrison,  for  respondent. 

Daniels.  J.  The  action  was  brought  by  the  plaintiff  as  a  trustee  appointed 
to  execute  trusts  declared  by  the  will  of  Gardiner  G.  Howland,  deceased.  He 
died  in  November,  1851,  leaving  a  will  executed  by  him  for  the  disposition  of 
his  estate.  Doubts  or  disputes  are  stated  to  have  arisen  as  to  the  rights  and 
interests  of  his  two  daughters,  Louisa  H.  Clendenin  and  Joanna  H.  Grinnell; 
and  their  solution  depends  upon  the  construction  to  be  given  to  the  twenty- 
fint  paragraph  of  the  will.  They  have,  respectively,  attained  the  ages  of  60 
and  46  years,  and  upwards,  and  each  of  them  is  now  without  issue;  and  the 
cMitioversy  which  has  arisen  involves  the  disposition  of  so  much  of  the  testa- 
tor's estate  as  is  mentioned  in  this  paragraph  of  the  will,  and  designed  for 
theie  two  daughters.  This  paragraph  disposed  of  the  rest,  residue,  and  re- 
mainder of  the  estate,  and  no  other  portions  of  the  will  are  necessary  to  be 
coDsidmed  for  the  determination  of  the  present  controversy.  The  testator,  at 
the  time  of  liia  decease,  left  nine  children ;  and  it  was  to  provide  for  these  chil- 
dren, byttie  division  of  bis  residuary  estate,  that  this  paragraph  was  added  to 
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the  will.     It  is  in  these  words:   "Twenty-First,  All  and  singular,  the  rest, 
residue,  and  remainder  of  ray  estate  and  property,  both  real  and  personal,  what- 
soever and  wheresoever,  I  do  hereby  devise  and  bequeath  unto  my  eight  bo- 
loved  children,  that  is  to  say,  Wiliiam  Edgar  Howland,  Abby  Woolsey  How- 
land,  Robert  Shaw  llowland,  Maria  Louisa  Howland,  Rebecca  Brien  Howland. 
Meredith  Howland,  and  Gardiner  Greene  Howland,  Junior,  and  snch  other 
child  or  children  as  may  hereafter  be  born  to  me,  or  wherewith  my  wife  tcolj 
be  enceinte  at  the  time  of  my  death,  and  to  their  respective  heirs,  executors, 
administrators,  and  assigns,  forever,  to  be  divided  equally  between  them,  or 
share  and  share  alike,  including  the  issue  of  such  as  may  die  before  me,  sucb 
issue  taking  the  same  share  as  their,  his,  or  her  parent  or  other  ancestor  would 
have  taken  if  living,  subject,  however,  in  regard  to  the  portions  of  my  sons, 
to  the  limitation  herein  next  stated,  and  also  subject,  in  regard  to  thepoitlon» 
of  my  daughters,  to  the  trusts  hereinafter  declared  in  regard  thereto.     That 
is  to  say,  with  regard  to  the  portions  of  my  sons,  my  will  and  direction  are 
that  my  said  sons  be  put  into  the  possession  and  enjoyment  of  the  one  equal 
half  part  of  their  respective  portions  as  soon  as  they  shall  severally  attain  the 
age  of  tweuty-one  years,  and  the  other  half  as  they  severally  reach  the  age  of 
twenty-five  years,  which  latter  half  my  executors  are  hereby  directed  to  retain 
in  their  possession  and  control  until  such  latter  age,  but  in  the  mean  time  to 
pay  to  my  said  sons,  respectively,  the  interest,  dividends,  or  other  periodical 
income  thereof.    And,  with  regard  to  the  portions  of  my  daughters,  my  will 
and  direction  are  that  ray  said  executors,  and  the  survivors  and  survivor  of 
them,  be,  and  I  hereby  constitute  them  and  him,  the  trustees  and  trustee  of 
the  portions  of  my  said  daughters,  respectively,  during  their  respective  nat- 
ural lives,  and  I  hereby  give  and  bequeath  the  same  to  my  said  executon.and 
the  survivors  and  survivor  of  them,  accordingly,  in  trust  for  my  said  daugh- 
ters, respectively,  and  to  invest  the  same  in  their  or  his  names  or  name  as  sucb 
trustees  or  trustee,  in  the  manner  hereinafter  directed,  and  to  pay  over  the  in- 
terest, dividends,  or  other  periodical  income  thereof  to  my  said  daughters,  re- 
spectively, from  time  to  time,  to  and  for  their  own  separate  use  and  benefit, 
and  upon  their  separate  receipt,  whether  married  or  sole,  during  the  residue 
of  their  natural  lives,  and  upon  their  death,  as  each  shall  happen  to  die,  to  pay 
over  and  distribute  the  principal  of  the  share  or  portion  of  the  one  so  dying 
to  her  issue  living  at  the  time  of  her  decease,  including  the  issue  of  such  as 
may  then  be  deceased,  equally  or  share  and  share  alike,  the  issue  of  any  de- 
ceased child  then  living  taking  the  same  share  as  their,  his,  or  her  parent  or 
other  ancestor  would  have  taken  if  then  living.    And,  with  regard  to  such  of 
my  children  as  may  be  minora  at  the  time  of  my  decease,  I  do  liereby  direct 
their  before-named  guardians  and  guardian  to  provide  and  furnish  all  the  req- 
uisite funds  for  their  genteel  and  suitable  maintenance,  education,  and  sup- 
port during  their  respective  minorities,  not,  however,  exceeding  the  annual 
sum  of  one  thousand  dollars  for  each  child."    And,  under  the  language  em- 
ployed in  framing  it.  it  has  been  claimed  that  these  two  daughters  acquired 
the  absolute  title  to  their  shares  as  they  had  been  mentioned,  and,  upon  their 
decease  without  children,  that  their  respective  shares  will  descend  to  their 
heirs  and  next  of  kin.  or  in  accordance  with  the  directions  which  may  becon- 
tained  in  the  will  of  either  or  each  of  them ;  and  this  construction  and  effect 
was  given  to  the  paragraph  by  the  judgment  from  which  the  appeal  has  been 
brought. 

It  is  true  that,  by  the  language  first  employed  in  framing  this  part  of  the 
will,  the  testator  did,  in  terms,  devise  and  bequeath  the  residue  and  re- 
mainder of  his  estate  to  his  children.  But  this  devise  and  bequest  was 
not  permitted  to  remain  as  it  was  in  this  manner  first  expressed;  but  it  was 
made  subject  to  further  and  additional  directions  contained  in  this  part  of  the 
will.  After  making  the  devises  and  bequests,  the  testator  declared,  so  far  aa 
they  were  intended  for  his  sons,  that  they  should  be  subject  to  the  limita- 
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tions  contained  in  this  part  of  the  will.   These  limitations  as  to  the  sons,  how- 
ever, have  no  effect  upon  the  provisions  made  in  favor  of  the  daughters. 
Bnt,  as  to  their  provisions,  the  will  also  proceeded  to  declare  them  "subject, 
is  regard  to  the  portions  of  my  daughters,  to  the  trusts  hereinafter  declared 
in  regard  thereto;"  and  this  was  a  clear  declaration  of  his  intention  to  place  the 
shares  of  the  daughters  in  trust  for  their  benefit,  and  that  at  once  qualifled 
the  preceding  language,  from  which  the  absolute  title  might  otherwise  be 
inferred  to  be  intended  to  vest  in  the  daughters  themselves.   After  subjecting 
the  devises  and  bequests  to  this  qualiflcation,  the  testator,  in  the  same  para- 
graph, proceeded  to  declare  that  the  portions  of  his  estate  designed  for  his 
daaghters  should  be  vested  in  his  executors,  the  survivor  and  survivors  of 
tfaem,  as  trustees  for  the  daughters,  respectively,  during  their  respective  nat- 
nral  lives.    And  he  then  added  a  further  direction  giving  and  bequeathing 
these  shares  of  the  daughters  to  his  executors  in  trust  for  them;  and  this 
trust  was  "to  invest  the  same  in  their  or  his  names  or  name,  as  such  trustees 
or  trustee,  in  the  manner  hereinafter  directed,  and  to  pay  over  the  interest, 
dividends,  or  other  periodical  income  thereof  to  my  said  daughters,  respective- 
ly, from  tJme  to  time,  to  and  for  their  own  separate  use  and  benefit,  *    *    * 
doring  the  residue  of  their  natural  lives. "   There  was  no  repugnancy  between 
the  directions  contained  in  this  part  and  the  first  part  of  this  paragraph  of 
the  will,  and  tbey  are  all  to  be  taken  and  construed  together,  to  ascertain  and 
discover  the  Intention  of  the  testator  as  to  the  rights  and  interests  designed 
to  be  vested  in  his  daaghters.    The  provisions  are  continuous  in  their  char- 
acter; all  to  l>e  taken,  as  they  were  expressed,  together,  to  ascertain  the  object 
and  intention  of  the  testator.   He  at  first  employed  language  which,  standing 
by  itself,  would  have  devised  and  bequeathed  the  shares  of  these  daughters 
absolutely  to  them.    But  he  did  not  leave  the  devise  unqualified,  but  immedi- 
ately declared  that  it  was  subject  to  the  trusts  afterwards  declared  in  regard 
thereto;  and  then  he  proceeded  to  declare  what  those  trusts  were  Intended 
to  be.  And,  by  the  declarations  made  for  the  creation  of  the  trusts,  it  is  evi- 
dent that  he  did  not  intend  either  of  these  danghters  to  become  the  owner  of 
the  shares  in  his  estate  provided  for  their  benefit,  but  that  his  intention  was 
to  divide  his  estate  into  so  many  different  parts  as  he  should  have  children  at 
the  time  of  his  decease,  and  that  the  parts  intended  for  these  daughters 
shoald  be  vested  in  his  executors,  the  survivors  or  survivor  of  them,  and  held 
in  trust  for  the  benefit  of  the  daughters,  respectively,  during  the  period  of 
their  natural  lives.    There  was,  accordingly,  no  creation,  or  attempt  to  create, 
sn  absolute  estate  in  the  daughters,  and  a  subsequent  reduction  or  divesting 
of  the  estate  by  other  provisions  contained  in  the  will.     In  this  respect  the 
case  is  an  entirely  distinguishable  one  from  Campbell  v.  Beaumont,  91  N.  Y. 
461,  qualified  and  limited  as  that  decision  has  since  been  by  Wager  y.  Wager, 
96  X.  Y.  164.     What  the  court  is  required  to  do  for  the  disposition  of  the 
caw  is  to  ascertain,  as  clearly  as  that  may  be  done,  the  intention  of  the  testator, 
and  to  follow  that  intention.    Upon  this  subject  it  was  said  in  the  case  last 
mentioned:  "We  are  of  the  opinion  that,  although  the  language  employed 
io  making  the  devise  to  the  daughter  would  generally  import  an  absolute 
estate  in  the  property,  yet  that  creation  of   a  limitation  over,  clearly  in- 
tended to  deny  her  the  power  of  disposing  of  it  by  will,  and  the  force  of  the 
testator's  intention,  as  derived  from  the  provision  for  a  remainder  in  the 
wife,  and  the  scope  and  design  of  its  provisions  generally,  fairly  imply  an 
intention  on  his  part  to  confer  a  life-estate  only  upon  the  daughter.     While 
it  ia  not  competent  for  the  courts  to  frame  a  will  for  the  testator,  or  import 
Mv  provisions  into  it  for  the  purpose  of  carrying  out  a  supposed  intent,  yet 
it  has  been  uniformly  held  to  be  their  duty  to  give  such  construction  to  the 
provisions  made,   especially  if  they  are  couched  in  inexact  and  ambiguous 
phraseology,  as  will  effectuate  the  general  intent  of  a  testator,  as  derived  from 
an  examination  of  the  whole  instrument."    Id.  172.    And  this  principle 
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was  followed  and  applied  in  Roe  v.  Vtngut,  1  N.  Y.  Supp.  914;  In  re  Paton, 
111  N.  Y.  480,  486,  18  N.  E.  Rep.  625;  and  In  re  MoMuIkin,  15  N  .Y.  St. 
Rep.  709. 

To  dispose  of  the  case  upon  the  effect  of  the  language  first  employed  w^oald 
clearly  violate  the  intention  of  the  testator:  for  he  has  declared  that  the  de- 
vises and  bequests,  so  far  as  they  were  provided  for  his  daughters,  should  be 
subject  to  the  trust  afterwards  declared  by  him  in  his  will.     And  the  trusts  to 
which  he  did  afterwards  subject  these  shares  were  legal  and  valid  trusts,  as 
they  have  been  provided  for,  and  sanctioned  by,  the  laws  of  tlie  state.     The 
creation  of  these  trusts,  as  the  language  has  expressed  the  intentiou  to  be, 
were  the  paramount  object  and  intention  of  the  testator  for  the  control  and 
management  of  these  shares;  and  for  their  proper  execution  he  devised  and 
bequeathed  the  shares  to  his  executors,  and  the  survivors  and  survivor  of 
them,  as  trustees.    Instead,  therefore,  of  the  title  being  vested  in  the  daugh- 
ters, they  took  no  title  whatever  to  either  share  of  the  testator's  estate:  and 
no  title  could  possibly  vest  in  either  of  them,  as  to  this  part  of  the  estate,  dur- 
ing their  respective  lives,  for  the  statute  lias  declared  that  the  creation  of  an 
express  trust,  as  this  clearly  was,  should  vest  the  whole  estate  in  the  trustees 
in  law  and  equity,  subject  only  to  the  execution  of  the  trust,  and  that  the  per- 
son  or  persons  for  whose  benefit  the  trust  is  created  shall  take  no  estate  or  in- 
terest in  the  lands,  but  may  enforce  the  performance  of  the  trust  in  equity. 
2  Rev.  St.  (6th  £d.)  p.  1109,  g  73.   And  the  creation  of  such  a  trust  has  alrsHdy 
been  held  in  other  cases  to  be  such  a  qualification  of  a  preceding  gift  in  favor 
of  the  beneficiary  as  to  place  the  title  in  the  executors  which  would  oth- 
erwise have  vested  in  the  beneficiaries.    This  was  the  nature  of  the  decision 
made  in  Brewster  v.  Striker,  2  N.  Y.  19,  upon  a  will  executed  prior  to  the 
enactment  of  the  Revised  Statutes,  and  it  was  followed  in  Morse  v.  Morse,  85 
N.  Y.  53,  and  also  in  Taggart  v.  Murray,  58  N.  Y.  233.    The  testator  him- 
self further  appears  to  have  entertained  this  view  in  framing  this  part  of  his 
will;  for,  after  the  decease  of  the  daughters,  respectively,  the  executors,  sur- 
vivors or  survivor  of  them,  were  directed  to  pay  over  and  distribute  the  prin- 
cipal of  the  share  or  portion  of  the  daughter  dying  to  her  issue  living  at  the 
time  of  her  decease,  including  the  issue  of  such  as  may  then  be  deceased, 
equally,  share  and  share  alike.    This  direction  would  have  been  entirely  need- 
less if  it  had  been  intended  that  the  share  should  vest  in  the  daughter.    But. 
as  it  was  directed  to  be  vested  in  the  executors,  the  survivors  and  survivor  of 
them,  and  the  trust  was  to  continue  throughout  the  natural  life  of  the  daugh- 
ter to  be  benefited,  and  no  title  to  the  property  could  consequently  vest  in  the 
daughter,  it  became  appropriate  to  direct  in  this  manner,  for  the  benefit  of 
the  issue,  that  the  capital  of  the  estate  should  be  paid  over  or  transferred  to 
such  issue.    Tlie  entire  frame  and  scope  of  this  paragraph  of  the  will,  as  it 
is  to  be  considered  and  construed  togetlier,  evinces  but  one  controlling  inten- 
tion, and  that  is  that  the  share  of  each  of  these  daughters  should  be  vested 
during  their  natural  lives  in  the  executors;  and  that  deprived  each  daughter 
of  any  title  whatever  to  the  share  appropriated  for  her  benefit,  and  vested  the 
title  of  each  daughter  in  the  executors  during  her  natural  life.    And  the  cases 
of  Barrus  v.  Kirkland,  8  Gray,  512;  Orey  v.  Pearnon,  6  H.  L.  Gm.  60; 
Reed  v.  Braithtoaite,  L.  R.  11  £q.  514;  Diaxm  v.  Ramage,  2  Watts  &  & 
142;  and  Yreeland  v.  Van  Ryper,  17  N.  J.  Eq.  133, — are  strictly  in  harmony 
with  this  construction. 

Other  authorities  have  been  cited  by  the  counsel  for  the  respondent  which 
are  supposed  to  conflict  with  this  construction  of  the  will,  but  an  examination 
of  them  will  clearly  show  that  no  inconsistency  exists  between  them  and  the 
construction  already  applied  to  this  part  of  the  testator's  will;  for  in  each  of 
these  cases  there  was  an  unequivocal  gift  of  the  property  in  controversy  to  the 
devisee  or  legatee,  or  other  person  intended  to  be  provided  for.  And,  after 
the  making  of  the  absolute  gift,  further  contingent  directions  were  mada  f>ir 
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the  disposition  of  tbe  property  in  that  manner  given.  And,  as  the  contingent 
dispositions  failed  to  talte  effect,  it  was  held,  and  very  properly  so,  that  tbe  per- 
son to  whom  the  property  was  originally  given  became  its  absolute  owner, 
entitled  to  its  unqualified  control  and  disposition.  This  is  the  principle  upon 
which  these  cases  have  been  decided;  and  they  establish  the  true  construction 
to  be,  where  property  has  been  given  to  another,  and  a  future  contingent  dis* 
position  has  been  declared  to  be  intended  to  be  made  of  it,  and  that  disposi- 
tion, because  of  the  facts  upon  which  it  was  made  dependent,  did  not  arise, 
would  not  change  the  preceding  gift,  but  would  leave  the  donee  the  absolute 
owner  of  the  estate.  Such  were  the  facta  and  the  decisions  made  in  Whittell 
V.  Dvdin,  2  Jac.  Sc  W.  279;  Mayer  v.  Tovmsend,  3  Beav.  443;  Daviesy.  Mer- 
eerottti  Ch.  Div.  19i2;  Jackson  v.  Noble,  2  Keen,  590;  Hulme  \.  Htdme,  9 
Sim. 644;  Campbell  v.  Brownrigg,  1  Phil.  301;  Eatonv.  Barker,  2  Colly.  124; 
Norman  v.  Kynaston,  8  De  Gex,  F.  &  J.  29;  MeOtdlooh  T.  McCullooh,  3  Gift. 
606;  Winekworth  v.  Winektoorth,  8  Beav.  576;  Datoson  v.  Bourne,  16  Beav. 
29;  S«  Young's  Settlement,  18  Beav.  199.  And  other  cases  might  very  well 
be  added,  maintaining  the  same  principle.  They  are,  however,  inapplicable 
to  tbe  construction  which  should  be  given  to  this  will;  for  here  the  controlling 
fact  on  which  these  decisions  were  made  is  absent,  and  that  is  that  the  actual 
gift,  devise,  or  ttequest  of  the  property  was  not  made  to  either  of  the  present 
claimants.  But  the  estate,  so  far  as  they  became  interested  in  it,  was  vested 
in  tbe  executors  iu  trust,  leaving  no  interest  whatever  in  either  of  these 
daughters  beyond  that  of  enforcing  the  performance  of  the  trust.  And,  as 
this  trust  was  created  to  extend  through  the  natural  life  of  the  daughter  to  be 
benefited,  it  followed  that  no  title  or  interest  In  tlie  capital  of  the  trust  at  any 
time  vested,  or  could  vest,  in  eitlier  of  these  daughteis.  And  the  result  will 
be,  it  tbey,  or  either  of  them,  shall  die  without  issue,  that  then  the  share  of 
the  testator's  estate  devoted  to  the  creation  of  tbe  trust  of  the  person  so  dying 
will  be  distributed  among  the  heirs  at  law  and  next  of  kin  of  the  testator. 
The  judgment  should  tlierefore  be  so  far  reversed  and  modified  as  to  declare 
this  to  be  the  construction  and  effect  of  tliis  paragraph  of  the  testator's  will; 
\ifi  question  of  costs  to  be  determined  on  settlement  of  tbe  order.    All  concur. 


Db  Cobdoya  v.  BAionm. 
(Supreme  Court,  General  Term,  Flrtt  Department,    Harcb  t4, 1800.) 

StOCK-BboKSBS — COLUi.TBKAL8  TO  SeCITRK  LoSSBS — PleDOI. 

Where  collaterals  are  deposited  with  a  broker  to  secure  tbe  result  of  a  sale  and 
pnnrhaae  of  stock,  he  holds  the  collaterals  as  a  pledgre,  and  Is  not  bound,  in  the  ab- 
sence  of  an  agreement,  to  sell  or  return  them  before  bringing  suit  to  recover  the 
loss  resnlting  from  tbe  transaction. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Alfred  de  Cordova  against  Stephen  0.  Bamum.  Judgment  was 
entered  on  a  verdict  for  plaintiff,  and  defendant  appeals. 

Argued  before  Vas  Bkunt,  P.  J.,  and  Bbady  and  Daniels,  JJ. 

8t^hen  S.  Marshall,  ( William  Romer,  of  counsel,)  for  appellant.  Shear- 
man  <t  Sterling,  {T.  G.  Shearman,  ot  counsel,)  for  respondent. 

Bkadt,  J.  Tbe  plaintiff  is  a  stock-broker,  and  tbe  action  was  brought  to 
recover  a  balance  of  acconnt  representing  losses  upon  the  purchase  and  sale 
o{  stocks  made  by  tbe  plaintiff  at  the  defendant's  request.  Tbe  answer  con- 
tained a  general  denial,  and  pleaded  payment,  and  for  a  further  defense,  al- 
leged that  14  shares  of  stock  of  the  Arms  Palace  &  Horse  Car  Company  were 
dqweiled  with  tbe  plaintiff  as  collateral  security  for  the  result  of  any  transac- 
tions, and  upon  the  understanding  and  agreement  that  if  any  sum  should  be> 
eome  and  remain  due  to  the  plaintiff  the  latter  should  sell  tbe  collaterals,  upon 
notice  to  the  defendant,  before  proceeding  to  collect  the  amount  due.    And  it 
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was  averred,  as  a  counter-claim,  that  the  14  shares  were  converted  by  tbe  plain- 
tiff to  his  own  use,  to  the  defendant's  damage.  It  is  conceded  that  tbe  plain- 
tiff held  the  14  shares  of  stock  mentioned,  and  was  in  possession  of  them  at 
tbe  time  of  tbe  trial;  and  it  is  objected  thereupon  that  the  plaintiff,  witboat 
attempting  to  realize  upon  these  collaterals  by  selling  them  for  tbe  market 
price,  and  crediting  the  defendant  with  the  proceeds,  according  to  tbe  custom 
in  vogue  among  stockbrokers,  and  without  offering  to  return  tbe  collaterals, 
brought  this  action. 

Whether  the  plaintiff  was  bound  to  sell  or  return  the  collaterals  is  really  tbe 
only  question  upon  this  appeal.  In  the  absence  of  any  contract  to  sell  the  col- 
laterals, or  to  return  them  before  suit  brought,  there  was  no  such  obligation; 
the  relation  of  the  parties  being  that  of  pledgeor  and  pledgee.  When  that  is 
the  case,  the  pledgee  can  enforce  the  payment  of  the  debt,  without  returning, 
or  offering  to  return,  the  pledge.  Jones,  Pledges,  §§  590-592;  Butter- 
tDorth  V.  Kennedy,  5  Bosw.  143.  The  evidence  to  prove  tbe  custom  sug- 
gested was  therefore  objectionable,  and  properly  excluded,  for  the  reason  that 
it  was  an  attempt  to  vary  tbe  legal  relations  existing  between  the  parties. 
Wheeler  v.  Newbovld,  16  N.  Y.  892;  ifarkham  v.  Jaudon,  41  N.  Y.  235; 
Lawrence  v.  Maxwell,  53  N.  Y.  19.  It  follows  from  these  views  that  the  of- 
fer to  show  the  value  of  the  collateral  securities,  the  plaintiff  being  under  no 
obligation  to  return  them,  was  wholly  immaterial,  and  therefore  properly  ex- 
cluded. The  duty  imposed  upon  the  defendant,  if  he  desired  to  avail  himself 
of  the  superior  value  of  the  collaterals,  was  to  pay  the  debt,  and  release  the 
pledge,  which,  if  his  assertions  were  true,  there  would  be  no  difficulty  in  ac- 
complishing.   For  tb«ie  reasons  the  judgment  should  be  affirmed. 


Stimson  e.  Stihson. 
(Supreme  Court,  Special  Term,  Albany  County.    Jannary  28, 1890.) 

CBAKQE  or  VbNDK — DliraNDANT'B  ReBIDENCS — CoNVENIEirOB  OF  Withessbs. 

Where  neither  party  to  an  action  for  divoroe  is  a  resident  of  the  county  wherelii 
tbe  action  is  brought,  defendant's  motion  to  change  the  venue  to  the  counly  of  U* 
residence  must  prevau  against  plaintiff's  counter-motion  to  retain  tbe  venae  for  con- 
venience of  witnesses. 

This  is  an  action  for  divorce  bylE'rances  B.  Stimson  against  .Tames  A.  Stim- 
son.   Defendant  moves  for  a  change  of  venue. 
P.  D.  Niver,  for  plaintiff.    J.  B.  Wesfbrook,  for  defendant. 

Lbabned,  J.  The  plaintiff  resides  in  Saratoga  county,  the  defendant  in 
Montgomery.  The  venue  is  laid  in  Albany.  The  defendant  moves  to  change 
to  Montgomery.  He  is  undoubtedly  entitled  to  have  the  motion  granted,  un- 
less the  plaintiff's  counter-motion  can  prevail.  After  defendant  had  served 
bis  notice  of  motion,  plaintiff  served  affidavit  and  notice  of  motion,  to  be  beard 
at  the  same  time  and  place,  to  retain  the  venue  at  Albany  for  convenience  of 
witnesses,  showing  enough  necessary  witnesses.  The  defendant  shows  no 
witnesses  in  opposition,  but  insists  that  the  motion  cannot  be  heard  here,  and 
that  he  is  entitled  to  the  change  of  venue,  even  if  plaintiff  may  be  afterwards 
entitled  to  move  the  venue  back  for  convenience  of  witnesses. 

Veeder  v.  Baker,  83  K.  Y.  161,  does  not  quite  determine  tbe  question,  for 
in  that  case  the  affidavits  showing  convenience  of  witnesses  were  read  simply 
in  opposition  to  the  motion  to  change  to  the  proper  county.  Here  there  is  an 
independent  motion.  Still,  the  intimation  In  that  case  is  quite  strong,  and 
this  consideration  may  be  taken  into  account.  A  motion  to  change  for  con- 
venience of  witnesses  must  be  after  issue  of  fact  joined,  that  it  may  be  seen 
what  tbe  issues  are.  Then,  in  the  present  case  an  answer  has  been  served. 
Bnt  the  practice  must  be  uniform  in  all  cases,  whether  an  answer  is  served  or 
not.    I  Uiink,  therefore,  it  is  best  to  adhere  to  tbe  regular  practice,  notwitb- 
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standing  Mastm  v.  Brovm,  6  How.  Pr.  481.  The  plaintiff  can  move  to  change 
to  Albany  for  convenience  of  witnesses.  The  cooit  of  appeals  seem  to  thinlc 
that  "change"  does  not  include  "rrtain."  Motion  to  change  venue  granted, 
vith  810  coatB.  Motion  to  retain  venue  in  Albany  denied,  without  costs,  and 
with  leave  to  renew. 


Metbopolitah  Nat.  Bank  «.  Falmeb  et  al. 
{Supreme  Court,  General  Term,  First  Department.    March  1*,  1890.) 

L  LnoTis  Partnership— CosTBiBVTiONS  bi  Speciai,  Pxrtnbes— Certifibd  Checks. 
Contribation  of  capital  by  a  special  partner  by  means  of  a  certified  check  on  a 
solveot  bank  is  an  "actual  cash  payment,"  within  i  Rev.  Bt.  N.  Y.  (8tb  Ed.)  p. 
8493, 1 3,  requiring  special  partners  to  contribute  their  share  of  the  capital  "in  act- 
ual cash  payments. " 

&  Sun — ^Rbusase  or  SfbciaI/  Partner — PROvnrcE  of  Jurt. 

Where  there  are  substantial  grounds  for  a  contention  that  a  special  partner 
was  to  be  released  from  his  contribution  by  means  of  a  check  for  the  amount 
thereof,  dravrn  in  his  favor  by  one  of  the  partners  on  the  day  that  the  special  capital 
was  contributed,  if  the  existence  of  any  such  understanding  is  to  be  derived  by 
way  of  inference  from  the  conduct  of  the  parties,  it  is  a  question  for  the  jury  to 
decide. 

3.  Saxe — Loss  OF  PsrviLBeBg. 

A  mere  expectation  that  the  capital  of  the  partnership  would  be  employed  to 
pnrcbase  tbe  stock  of  an  Immediately  preceding  11  rm  does  not  deprive  the  former  of 
Its  diaract«r  as  a  limited  partnership,  for,  in  tbe  absence  of  an  actual  agreement  to 
that  effect  when  the  capital  was  contributed,  tbe  partnership  would  be  at  liberty  to 
use  Its  capital,  when  it  was  received,  in  that  or  any  other  direction. 

i.  Sau — Chakoe  of  Business. 

The  special  partner  is  not  rendered  personally  liable  for  the  debts  of  the  partner- 
ship merely  because  loans  were  made  to  the  preceding  firm,  and  by  the  latter  to  the 
partnership  for  mutual  accommodation,  on  the  ground  that  these  transactions  con- 
stitute a  change  in  the  business. 

Appeal  from  circoit  court. 

Action  by  the  Metropolitan  National  Bank  against  John  Paretand  Mary  E. 
Palmer,  Uraula  Story  and  Alice  Bowland,  executrices  of  Ruf  us  Story,  and 
ethen,  impleaded.  There  was  verdict  for  defendants,  and  an  order  denying 
a  motion  for  a  new  trial,  and  plaintiff  appeals. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bbady  and  Daniels,  .TJ. 

Alexander  A  Green,  {Joseph  H.  Choate  and  William  G.  Gulliver,  of  coun- 
sel,) for  appellant.    John  B.  Parson*,  for  respondents. 

* 

Danislb,  J.  The  action  was  brought  to  recover  the  amount  unpaid  on  16 
promissory  notes  made  by  the  firm  of  John  Paret  &  Co.  In  the  latter  part  of 
tbe  summer  and  during  the  fall  of  the  year  1883,  four  of  which  were  rejected 
at  the  trial  as  tbe  notes  of  another  firm.  As  the  action  was  originally  com- 
menced, it  was  against  all  the  members  of  this  firm,  which  failed  in  business 
near  the  dose  of  the  year  1888.  The  firm  had  then  become  insolvent,  and  its 
property  was  attached,  and  an  assignment  made  of  the  residue  for  the  benefit 
ol  its  creditors.  But  while  all  the  defendants  in  the  action  as  it  was  com- 
menced were  members  of  the  firm,  the  defendant  Buf  us  Story  resisted  his  lia- 
bility on  the  ground  that  he  became  no  more  than  a  special  partner  in  the  firm, 
and  was  not  liable  personally  upon  the  notes.  He  died  (firing  the  pendency 
of  the  action,  and  his  executrices  were  made  defendants  in  his  place  by  a  re- 
vival of  so  much  of  the  action  against  them.  A  supplemental  complaint  was 
urved  after  the  order  for  the  revival  of  the  action,  to  which  they  served  an 
answer  reasserting  the  same  defense  which  had  been  presented  by  the  testator; 
and  whether  he  became  a  special  partner  in  the  firm  in  good  faith,  and  by  a 
compliance  with  the  provisions  of  the  statute  relating  to  partnerships  of  this 
description,  was  the  question  upon  which  the  action  was  tried  and  disposed 
of.  The  partnership  was  formed  on  the  3d  of  January,  1882;  and  by  the 
agreement,  and  the  other  instruments  and  papers  executed  at  that  time,  and 
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afterwards  filed,  and  the  publication  made  under  the  designation  of  tbe  county 
clerk,  it  appears  that  ttie  partnership  was,  in  form  at  least,  organized  and 
created  as  the  statute  bad  provided  that  It  might  be.  No  such  defect  ba» 
been  found  in  either  of  tbe  instruments  required  to  be  made  for  this  object, 
or  in  the  publication  of  the  notice  given  of  the  formation  of  the  partnership, 
as  rendered  this  partner  liable  for  the  debts  of  the  firm. 

.  It  was  provided  by  the  articles  of  partnership  that  the  capital  of  the  firm 
should  amount  to  the  sum  of  $150,000, — $60,000  of  which  was  to  be  contrib- 
uted by  the  special  partner;  $75,000  by  John  Faret,  one  of  the  general  part- 
ners; and  $15,01)0  by  the  other  three  general  partners.     And,  as  tbe  facts 
were  proved  by  the  evidence,  the  special  partner,  Kufus  Story,  did  contrib- 
ute by  his  certified  check  the  sum  of  $60,000,  and  the  general  partners  con- 
tributed in  like  manner  the  sum  of  $15,000;  the  residue  of  the  capital  to  be 
contributed  by  the  partner  John  Faret  being  payable  afterwards,  from  time 
to  time,  as  it  might  be  realized  from  his  assets  in  a  previous  firm  existing  and 
carrying  on  business  under  the  same  name.     It  was  objected  at  the  trial,  and 
on  that  ground  an  application  was  made  for  the  direction  of  a  verdict  in  tbe 
plaintiff's  favor,  that  the  certified  check  contnbuted  by  Kufus  Story  for  hi» 
$60,000  capital  in  the  firm  was  not  a  compliance  with  what  the  statute  has 
declared  to  be  necessary  for  the  creation  of  a  special  or  limited  partnership. 
But  there  was  no  error  in  overruling  this  objection,  and  denying  the  applica- 
tion, so  far  as  it  was  dependent  upon  it,  for  the  reason  that  it  has  already  been 
determined  that  tbe  contribution  of  capital  may  be  made  by  the  special  part- 
ner through  tbe  intervention  of  a  valid  certified  check.    Bank  v.  Simt,  97 
N.  T.  820,  325;  Latorence  v.  Merrifteld,  42  N.  Y.  Super.  Ct.  36,  aflSrmed  73  N. 
T.  590;  Hogg  v.  Orgill,  34  Pa.  St.  344;  Bank  v.  Loyd,  25  Hun,  101.     What 
the  statute'  has  required  is  that  the  capital  to  be  contributed  by  the  special 
partner  shall  be  paid  in  cash;  and  by  the  certified  check  of  a  solvent  bank  tbe 
capital  is  as  completely  subjected  to  the  control  and  disposition  of  the  firm  as 
though  the  money  were  drawn  upon  it,  and  it  was  in  form  paid  over  in  cash. 
This  check  was  so  drawn  and  certified ;  for  it  appears,  by  tbe  stipulation  which 
was  made  a  part  of  the  evidence  upon  the  triaj,  that  Story  kept  bis  bank-ac- 
count in  the  Broadway  National  Bank  uf  tbe  city  of  New  York,  and  had  at 
tbe  time  on  deposit  to  his  credit  a  larger  amount  than  this  sum  of  $60,000, 
and  that  credit  was  not  impaired  until  the  actual  payment  of  the  check,  which 
WHS  made  by  the  bank  on  the  next  day.    This  check  was  delivered  to  tbe  other 
membera  of  the  firm,  more  especially  to  John  Paret,  who  seems  to  have  been 
the  controlling  member,  on  tbe  day  when  tbe  partnership  agreement  was 
made;  and  evidence  was  given  tending  to  prove  that  it  bad  been  actually  de- 
posited in  another  bank  to  the  credit  of  this  firm  about  the  hour  of  12  o'clock 
on  the  3d  day  of  January,  1882. 

Tbe  right  of  the  testator  to  be  exonerated  from  liability  by  the  delivery  and 
deposit  of  this  check  to  the  firm  was  further  resisted,  on  the  ground  that  it 
was  not  given  in  good  faith,  and  not  intended  to  be  retained  as  a  part  of  the 
capital  of  the  firm ;  and,  if  that  fact  bad  been  established  by  the  evidence  to 
tbe  satisfaction  of  the  jury,  then  undoubtedly  tbe  plaintiff  in  the  action  was 
entitled  to  recover;  for  both  the  statute,  and  the  authorities  following  it,  ex- 
plicitly require  that  the  capital  of  tbe  special  partner  sbaU  be  in  gcmd  faith 
contributed  to  the  firm,  and  whether  it  was  so  contributed  or  not  was  sub- 
mitted by  tbe  court  aa  a  matter  of  fact  to  the  jury.    Tbe  evidence  proved  the 

U  Rev.  St.  N.  Y.  (8th  Ed.)  p.  2493,  {  2,  relating  to  limited  partnership,  provides  that 
"such  partnerships  may  consist  of  one  or  more  persons,  wbo  shall  be  called  general 
partners,  and  who  shall  be  jointly  and  severally  responsible  as  general  partners  no  w  are 
Dy  law;  and  of  one  or  more  persons  who  shall  contribute,  In  aotnal  cash  payments,  a 
specific  sum  as  capital,  to  the  common  stock,  who  shall  be  called  'special  partners,'  and 
wbo  shall  not  be  liable  for  the  debts  of  the  partnership  beyond  the  fund  so  oontributed 
by  him  or  them  to  the  capital. " 
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fact  to  be  that  other  firms  had  preceded  this  firm  in  which  John  Faret  had 
been  the  controlling  partner,  and  the  firm  immediately  preceding  this  firm  was 
formed  by  himself  and  another  person  as  the  sole  partners.  Previous  to  that 
lime  the  firms  with  which  he  was  identified  as  a  partner  were  special  or  lim- 
ited partnerships;  and.  as  they  were  changed  from  time  to  time,  the  property 
and  stock  of  the  preceding  firm  was  purchased  and  acquired  by  its  successor. 
And,  after  the  firm  in  controversy  was  formed,  a  like  purchase  of  the  stock 
and  fixtures  of  the  immediately  preceding  firm  was  made  by  it;  and  in  that 
purchase  at  least  the  sum  of  $110,000  contributed  to  the  firm  now  in  suit  was 
paid  by  it  to  its  immediate  predecessor.  A  large  residue  of  the  purchase  price, 
which  amounted  in  all  to  the  sum  of  8240,000  or  upwards,  was  left  unpaid, 
but  made  payable  from  time  to  time  by  the  firm  now  in  suit.  This  immedi- 
ately preceding  firm  was  then  at  least  in  precarious  circumstances,  if  not  pos- 
itively insolvent.  But  it  is  stated  in  the  testimony  of  the  witness  Faret,  read 
upon  the  trial,  not  to  have  been  so  considered  by  him,  for  the  reason  that  with 
its  other  assets,  consisting  of  cash  and  bills  receivable  and  accounts  due  from 
customers,  a  large  amount  was  outstanding,  exceeding  its  liability  by  the  sum 
of  $111,561.53.  But,  as  these  demands  to  a  large  extent  finally  proved  to  be 
uncollectible,  this  balance  substantially  failed  to  be  realized. 

At  the  time  when  this  certified  check  was  contributed  by  Story  to  the  capital 
of  the  firm,  John  Faret,  who  was  his  son-in-law,  was  indebted  to  him  in  the 
sum  of  $75,000  for  money  which  bad  been  toanal;  and  this  immediately  pre- 
ceding firm  was  also  in  like  manner  indebted  to  the  extent  of  $30,000.    And 
these  moneys  are  stated  to  have  gone  into  the  business  of  that  firm.    After 
the  contribution  to  the  capital  of  this  final  firm  was  made  in  the  manner  al- 
ready stated,  and  the  purchase  had  been  miide  by  it  of  the  slock  of  its  imme- 
diate predecessor,  the  check  given  for  that  purpose  was  deposited  to  the  credit 
of  the  preceding  firm  in  the  Metropolitan  Bank;  and  a  check  was  drawn  upon 
that  bank  in  favor  of  the  partner  John  Faret  for  the  sum  of  $90,000,  which  is 
stated  to  have  been  given  tu  repay  to  this  partner  the  sum  of  $50,000  on  his 
capital  account,  and  to  the  extent  of  the  balance  of  $40,000  to  have  been  a  loan 
to  tiim.    Upon  the  deposit  of  this  check  a  further  check  was  drawn  by  him- 
self in  favor  of  Story  for  the  sum  of  $60,000,  which  went  into  the  account  of 
Story,  and  was  paid  by  the  bank  on  which  it  was  drawn.    And  on  this  state 
of  the  facts  the  position  was  taken  in  behalf  of  the  plaintiff  tliat  the  $60,000 
contributed  by  the  certified  check  of  Story  to  the  capital  of  the  firm  was  not 
intended  to  remain  in  that  firm,  but  was  intended  to  be  repaid,  and  was  in 
tact  repaid,  in  this  manner  to  Mr.  Story.    But  evidence  was  given  which 
tended  to  controvert  the  correctness  of  this  position;  for  it  was  testified  by  the 
partner  John  Paret  that  the  $60,000  contributed  by  Story  was  never  with- 
drawn from  the  firm,  but  that  it  remained  as  a  part  of  its  capital  and  in  its 
business  until  it  failed,  and  was  in  that  manner  lost.    He  was  interrogated 
as  to  whether  an  agreement  was  not  in  fact  made  between  himself  and  Story 
that.  In  case  Story  contributed  the  $60,000  as  special  capital  to  the  partner- 
ship, it  should  be  returned  in  this  manner,  or  substantially  in  this  manner, 
to  him.    But  he  denied  the  existence  of  any  agreement  or  understanding  of 
that  description,  and  testified  that  Story  had  applied  to  him  for  the  payment 
uf  the  entire  sum  of  $75,000,  and  that  he  had  finally  agreed  that  he  would  pay 
to  Story  the  sum  of  $60,000  of  this  amount,  but  that  payment  of  the  amount 
vas  not  conditional  upon  Story  contributing  the  sum  of  $60,000  to  the  capital 
of  the  partnership.    And  his  testimony  was  to  the  effect  that  he  could,  by 
means  of  loans,  have  paid  Story  this  sum  of  $60,000  independently  of  the  con- 
tribution of  a  like  amount  by  the  latter  to  the  capital  of  the  firm. '  There  was, 
it  is  true,  substantial  ground  for  an  inference  that  Story  was  to  be  relieved 
for  the  contribution  to  be  made  by  him  to  tlie  capital  of  the  firm  by  the  pay- 
ment to  him  afterwards  of  this  sum  of  money.    But  neither  the  proof,  nor 
the  facts  established  by  it,  was  so  conclusive  as  to  justify  the  court  in  with- 
v.9N.y.8.no.6 — 16 
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drawing  this  subject  from  the  consideration  of  the  jury.  These  contempora- 
neous  transactions  were  denied  to  have  been  the  resalt  of  any  agreement 
whatever  connecting  the  one  with  the  other;  and,  if  there  were  such  an  agree- 
ment or  understanding,  its  exulence  was  to  be  derived  by  way  of  inference 
from  the  conduct  and  acts  of  the  parties.  And,  where  the  inquiry  involves 
such  an  inference,  it  has  been  considered  the  province  of  the  jury,  and  not  of 
the  court,  to  decide  whether  or  not  it  should  be  deduced.  And  that  was  the 
view  maintained  under  somewhat  similar  circumstances  in  the  case  of  Sank 
V.  Sirret,  supra;  and  also  in  that  of  Manhattan  Co.  v.  Phillipn,  109  X.  T. 
388, 17  JT.  E.  Eep.  129.  The  jury  might  very  well  have  found  differently  from 
what  they  did  upon  this  evidence.  But  whether  they  should  do  so,  or  render 
the  verdict  that  they  did,  was  strictly  within  their  province,  as  the  law  has 
been  sanctioned  and  followed. 

By  the  statute  under  which  this  partnership  was  formed  it  was  necessary, 
to  comply  with  its  provisions,  that  an  affidavit  should  be  made  by  at  least  one 
of  the  general  partners,  and  filed  with  the  other  papers,  stating  that  the  sums 
specified  in  the  certificate  to  have  been  contributed  by  the  special  partner  had 
been  actually  and  in  good  faitli  paid  in  cash.  2  Bev.  St.  (6tb  Ed.)  1154,  §  7. 
Such  an  affidavit,  sworn  to  on  the  8d  of  January,  1882,  by  John  Paret, 
the  controlling  general  partner,  was  made  and  tiled  with  the  other  papers. 
But  it  was  insisted,  in  further  support  of  the  application  of  the  plaintiff  for 
the  direction  of  a  verdict  in  its  favor,  that  this  affidavit  was  untruthful,  and 
ttiat  it  was  made  before  the  special  capital  had  in  fact  been  contributed,  and, 
as  the  evidence  of  the  witness  John  Paret  was  first  given,  it  directly  tended 
to  prove  that  it  was  made  previous  to  the  time  when  the  check  for  the  special 
capital  was  placed  at  the  disposal  of  the  firm.  But  this  was  afterwards  cor- 
rected by  the  witness  stating  that  but  one  paper  was  signed  before  the  check 
was  received  and  deposited,  which  was  the  articles  of  agreement,  and  that  it 
was  after  that  when  the  other  papers  which  were  executed  were  in  fact  com- 
pleted. This  affidavit  was  one  of  those  papers;  and,  if  the  witness  was  right 
in  bis  final  testimony  upon  this  subject,  the  affidavit  was  not  made  prior  to 
the  time  when  the  che(^  was  received  and  the  deposit  of  it  had  been  made. 
There  was  other  evidence  from  the  other  partners  which  had  a  tendency  to 
discredit  the  final  statement  of  this  witness,  but  it  was  still  uncertain  and 
indefinite  as  to  the  fact,  and  that  left  it  to  be  an  inquiry  proper  only  for  the 
jury  to  make.  And  it  was  submitted  to  them  by  the  court  as  favorably  to  the 
case  of  the  plaintiff  as  the  law  and  the  evidence  allowed  that  to  be  done,  and 
their  verdict  as  to  this  fact  has  been  so  far  supported  by  the  proof  as  to  render 
it  the  duty  of  the  court  to  sustain  it;  for  it  certainly  cannot  be  inferred  in 
this  state  of  the  proof  that  the  affidavit  which  was  made  on  the  day  when  the 
special  capital  was  in  this  manner  contributed  was  made  prior  to  the  time 
when  the  check  was  in  fact  delivered  to  the  other  members  of  the  firm  by  Mr. 
Story,  and  actually  deposited  by  them.  The  inference  on  the  contrary  which 
the  jury  adopted  seems  to  have  been  well  supported;  for  this  business  was 
transacted  in  the  office  of  Mr.  George  W.  Parsons,  an  experienced  lawyer, 
where  all  the  parties  to  it  were  present,  and  it  cannot  reasonably  be  supposed 
that  he  would  have  permitted  the  affidavit  to  have  been  made  before  ii  could 
truthfully  be  taken  by  this  general  partner. 

At  the  time  when  the  checks  forming  the  capital  of  the  firm  were  depos- 
ited, another  check  drawn  by  the  firm  for  the  sum,  as  It  would  seem  by  th6 
evidence,  of  $120,0U0,  was  presented  to  the  bank,  in  which  the  deposits  were 
made  and  certified  by  it.  And  this  check  was  returned  at  once  to  the  otfice 
of  Mr.  Parsons,  and  there,  or  soon  afterwards,  used  in  making  the  payment 
which  was  made  on  the  purchase  of  the  stock  of  the  preceding  firm.  And 
from  these  facts  it  might,  not  without  reason,  have  been  inferred  by  the  jury 
that  it  was  agreed  that  this  use  of  the  capital  of  the  new  firm  should  be  made 
in  purchasing  the  stock  and  fixtures  of  the  immediately  preceding  firm.  And, 
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if  that  agreement  bad  been  made  prior  to  the  formation  of  the  last  Arm,  tlien 
this  firm  wonld  have  been  a  general,  and  not  a  limited,  partnership;  for  its 
effect  substantially  would  have  been  to  have  made  its  capital  the  stock  and 
fixtures  of  the  preceding  Brm.  But  the  further  evidence  in  the  case  failed  to 
prove  the  existence  of  any  agreement  to  this  effect.  It  was,  according  to  the 
evidence  given  by  the  witnesses,  anticipated  or  expected  that  the  new  firm 
would  purchase  the  stoclc  of  the  immediately  preceding  firm.  But  nothing 
was  stated  to  have  talten  place  creating  any  agreement  or  understanding  to 
that  effect.  And  this,  as  well  as  the  other  inquiries,  was  accordingly  left  in 
such  a  condition  as  to  bring  it  within  the  proper  province  of  the  jury.  A 
mere  expectation  that  the  capital  of  the  final  firm  would  be  employed  to  pur- 
chase the  stock  of  the  preceding  firm  would  not  be  sufHcient  to  deprive  the 
former  of  its  character  and  privileges  as  a  limited  partnership;  for  if  at  the 
time  the  capital  was  so  received,  as  the  proof  showeid  it  to  have  been  contrib- 
Dted,  there  was  no  actual  agreement  or  understanding  that  it  should  be  used 
or  employed  in  this  manner,  the  firm  would  be  at  liberty,  when  it  was  re- 
ceived, to  use  its  capital,  either  in  this  or  any  other  direction,  as  it  should  ap- 
pear to  be  judicious  or  warranted  by  the  circumstances;  and,  if  it  was  left  at 
lilwrty  so  to  use  the  contributed  capital,  then  it  could  not  be  held  as  a  matter 
of  law  that  the  attempt  to  form  the  limited  partnership  was  unlawful.  But 
ttie  inquiry  would  be  one  for  the  jury  to  settle,  as  the  law  was  construed  and 
applied  in  the  case  of  Bank  v.  Sirret,  supra. 

After  the  formation  of  this  partnership,  loans  of  money  were  made  by  it  to 
the  preceding  firm,  and  by  the  latter  also  to  this  firm ;  and  upon  these  facts 
it  was  urged  at  the  trial  that  there  had  been  a  change  in  the  business  which 
the  final  firm  was  designed  to  carry  on.  But  no  change  in  that  business  ap- 
pears to  have  taken  place.  It  was  the  clothing  business,  and  it  continued  to 
be  carried  on  down  to  the  time  when  the  property  of  the  firm  was  attached. 
fieyoDd  tliat  the  making  or  existence  of  tbeee  loans  was  not  brought  to  the 
knowledge  or  attention  of  Mr.  Story  at  any  time,  and  the  law  has  not  pro- 
vided that  he  should  become  subject  to  a  personal  liability  for  the  debts  of  the 
firm  simply  because  mutual  loans  or  accommodations  of  this  description  should 
in  this  manner  have  taken  place.  It  appears  by  the  evidence  that  interest  had 
been  paid  to  Mr.  Story  upon  his  capital,  and  in  July,  1883,  John  Paret  brought 
the  ^ct  to  his  knowledge  that  the  capital  of  the  firm  had  become  impaired, 
and  as  a  consequence  he  could  not  draw  interest  upon  his  capital,  but  should 
replace  it.  And  the  witness  states  that  either  upon  that  day,  or  within  a  day 
or  two,  he  gave  him  a  check  for  the  amount,  and  in  that  manner  it  was  re- 
stored to  the  firm.  There  were  exceptions  taken  to  the  decisions  of  the  court 
on  the  admissibility  of  certain  items  of  evidence.  But  they  have  not  been 
presented  aa  supporting  the  appeals;  and  an  examination  of  the  portions  of 
the  case  to  which  they  refer  results  in  the  conclusion  that  they  afford  no  rea- 
son for  disturbing  the  judgment.  As  the  case  was  presented  by  the  evidence, 
it  depended  upon  the  disposition  of  what  were  questions  of  fact,  and  they 
were  very  clearly  presented  by  the  court  to  the  jury.  It  is  scarcely  possible 
that  there  could  have  been  any  misunderstanding  on  their  part  as  to  the  con- 
trolling Inquiries  to  be  considered  and  decided.  There  was  sufficient  evidence 
concerning  each  of  them  for  the  jury  to  act  upon,  and  their  verdict  sliould 
now  be  held  conclusive  as  to  the  rights  and  obligations  of  these  parties.  Both 
the  judgment  and  the  order  should  be  atSrmed.    All  concur. 


Pbofu:  eat  rel.  Ufstke  et  al.  v.  Gilon  et  dl..  Board  of  Assessors. 

{Supreme  Court,  Special  Term,  New  York  Countu.    Deoember  20, 1889.) 

1.  CnmoBisi— Rbtubh— ArroBifBT  aotj  CLiBNi^-PRivrLKOBD  ComminaATioNs. 

CoDaoUdstion  Act  N.  T.  i  815,  (Laws  1882,  o.  410,)  requires  the  oorporation  coun- 
sel to  famish  every  department  and  officer  of  the  city  government  such  advice  and 
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lefal  assistaace,  as  attorney  in  or  out  of  court,  as  may  be  required.  Held,  that  hit 
adVice  to  the  board  of  assessors  is  pririleged,  under  Code  Civil  Froc.  N.  "7.  $  835, 
which  proy  ides  that  attorneys  shall  not  bo  allowed  to  disclose  professional  communi- 
cations, and  the  board  cannot  be  compelled  to  disclose  such  advice  on  its  return  to 
a  writ  of  certiorari. 
3.  Sahe— Faxsk  Retuhk. 

The  remedy  for  a  false  return,  where  the  return  Is  not  apparently  defeotive,  is 
by  action,  and  not  by  motion  to  correct  the  return. 

At  chambers.  Certiorari  by  the  People  ex  rel.  Updyke  and  others  against 
Edward  Gilon  and  others,  forming  the  board  of  assessors  of  ^ew  York  city. 

Truman  H.  Baldtoin,  for  relators.  William  H.  Clark,  Corp.  Counsel,  and 
George  L.  Sterling,  for  respondents. 

Fattebson,  J.  The  court  is  asked  in  each  of  tliese  proceedings  to  compel 
the  assessors,  etc.,  to  make  a  f  urttier  return,  under  oath,  of  the  assessment  lists, 
for  certain  improvements  mentioned  in  the  motion  papers,  together  with  the 
opinions  of  three  gentlemen  who,  at  various  and  different  times,  occupied,  re- 
spectively, the  position  of  counsel  to  the  corporation  of  the  city  of  New  York. 
and  which  opinions  related  to  the  question  of  "the  assessability  of  property 
other  than  houses  and  lots, "  in  connection  with  such  improvements,  and  to  re- 
quire the  assessors  also  to  return  a  copy  of  all  the  minutes  of  the  board  of  assess- 
ors relating  to  such  assessments.  The  practical  point  to  which  these  applica- 
tions are  addressed  seems  to  be  that  the  assessors  had  not  included  in  the  assess- 
ment lists  certain  property,  road-bed,  tracks,  etc.,  of  the  Harlem  Railroad  Com- 
pany, nor  its  horse-railroad  structure,  as  to  one  improvement,  nor  theraiiroiid 
structure,  etc.,  of  the  Eighth-Avenue  Railroad  Company,  or  the  Forty-Second 
Street,  etc..  Railroad  Company,  as  to  the  improvements,  and  the  relators  desire 
to  have  before  the  court,  on  a  return  of  the  assessors,  the  opinions  and  the  min- 
utes of  proceedings  specidcally  referred  to  in  their  several  applications  now 
under  consideration. 

I  have  not  found  any  law,  nor  have  counsel  referred  me  to  any  state  or  de- 
cision, which  requires  the  board  of  assessors  to  return  as  a  matter  of  fact  the 
advice  which  has  been  given  them  by  tiieir  counsel.  In  their  return  already 
made  they  explicitly  declare  that  ttiey  liave  not  assessed  the  road-bed  and 
structures  of  the  railroads  mentioned,  because  in  their  opinion  such  road-beds 
and  structures  have  not  been  benefited,  and  are  not,  under  the  law  of  the  state, 
amenable  to  assessment  for  local  improvements  of  the  character  here  in  ques- 
tion. If  the  assessors  are  wrong  in  this  conclusion,  the  court  can,  upon  the 
argument  of  the  causes,  determine  the  question  of  law.  Section  2134  of  the 
Code  of  Civil  Procedure  dues  not  require  that  the  return  to  the  writ  of  certiorari 
shall  be  verified.  The  returns  are  not  defective  under  section  2185  of  the 
Code.  They  state  the  fact  which  the  assessors  have  determined,  and  the  con- 
clusion deduced  by  them  therefrom.  The  counsel  to  the  corporation  is  not  an 
amicus  curia,  as  the  relators  seem  to  suggest.  By  section  215  of  the  consoli- 
dation act,  (Laws  1882,  c.  410,)  he  is  to  furnish  to  every  department  and  olHcer 
of  the  city  government  sucli  advice  and  legal  assistance  as  counselor  or  attor- 
ney, in  or  out  of  the  court,  as  may  be  required  by  such  officer  or  department, 
and  the  advice  which  he  gives  to  the  board  of  assessors,  and  the  board  of  revis- 
ion, etc.,  I  regard  as  privileged,  under  section  835  of  the  Code  of  Civil  Proced- 
ure,' and  the  respondents  ai-e  not  bound  to  disclose  it. 

As  to  that  branch  of  the  applications  which  relates  to  the  minutes  of  the 
board,  it  is  sufficient  to  say  that  the  return  of  the  assessors  does  notappear  to 
be  defective.  It  states,  in  substance,  what  transpired  before  the  board,  and 
enough  is  stated  to  bring  up  the  question  of  their  power  to  assess  the  road- 
bed, etc.,  of  the  railroad  companies.    If  the  returns  are  false  in  fact,  the  rem- 

>Thi8  section  provides  that  attorneys  shall  not  be  allowed  to  disclose  profesaional 
communications. 
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edj  is  by  an  action  tor  a  false  return,  and  not  by  motion.  People  v.  Board, 
73  N.  Y.  487.  To  grant  these  motions  would  be,  in  effect,  to  allow  a  plain- 
tiff to  dictate  wbat  a  defendant's  answer  shall  be.  Motions  denied,  with  costs. 


Langdon  et  al.  «.  New  York,  L.  E.  &  W.  B.  Ck). 
(Supreme  Court,  Special  Term,  New  York  County.    January  SS,  1800.) 
1.  FLBAsnte — SBTVTiKa — Caubb  op  Action. 

A  complaint  alleged  that  defendant  railroad  company  charged  plalntlil  more  for 
the  transportation  of  coal  over  Its  lines  than  it  charged  certain  other  customers, 
and  that  such  undue  and  unreasonable  dtscrimlnations  were  made  under  and  were 
controlled  brand  In  violation  of  the  statute  of  Pennsylrania  in  such  case  made  and 
provided.  It  then  set  ont  the  statute  in  full,  and  alleged  that,  by  reason  of  the 
premises,  defendant  was  liable  to  plaintiff  in  damages  treble  the  amouat  of  the  in- 
juries suffered.  Held,  that  plaintifTs  cause  of  action  rested  solely  on  a  violation 
of  the  Pennsylvania  statute,  and  that  on  demurrer  plaintiff  could  not  be  allowed  to 
shift  his  claim  to  a  cause  of  action  at  common  law. 

1  CaBBIEBS — DlSCBIMINATIOS — PlEADIKO. 

A  complaint  which  aUeees  that  defendant  allowed  two  of  its  customers  certain 
rebates  on  its  public  freight  rates,  and  refused  to  allow  the  same  to  plaintiff,  and 
that  by  reason  of  such  refusal  plaintiff  had  paid  defendant  certain  sums  for  the 
transportation  of  freight  in  excess  of  that  paid  by  the  two  other  customers  for  like 
services,  but  which  contains  no  allegation  that  the  amount  charged  and  paid  by 
plaintiff  was  unreasonable,  or  of  any  protest  or  demand  that  the  services  should  be 
performed  for  plaintiff  at  the  same  prices  charged  the  two  other  customers,  and  no 
averment  that  plaintilTs  shipments  were  not  made  under  a  special  contract  with 
defendant,  entered  into  with  a  full  knowledge  of  the  fact  that  a  less  rate  was 
charged  the  two  other  customers,  does  not  state  facts  suf^cient  to  oonstitute  a  cause 
of  action. 
S.  Same— Pesai.  Statute. 

A  provision  in  a  Pennsylvania  statute  that  no  common  carrier  shall  do  certain 
acts,  and  that  for  a  violation  of  such  provision  the  offending  carrier  shall  be  liable 
to  the  person  Injured  in  damages  treble  the  injuries  sustained,  makes  the  statute 
penal ;  and  it  cannot  be  enforced  in  the  courts  of  New  Tork. 

Action  by  Andrew  I.»ngdon  and  others  against  the  New  York,  Lake  Erie 
&  Western  Bailroad  Company  to  recover  damages  for  excessive  freight  charges. 
Defendant  demurred  on  the  ground  that  the  court  had  no  jurisdiction,  and  that 
tbe  complaint  did  not  state  a  cause  of  action. 

Benj.  8,  Harmon,  for  plaintiffs.    B.  H.  Bristow,  for  defendant. 

Ingbaham,  J.  I  think  that  this  complaint  must  be  held  to  ask  for  the  re- 
covery of  the  amount  required  to  be  paid  by  the  statute  of  Pennsylvania  there- 
in set  forth.  The  only  act  of  the  defendant  alleged  as  the  foundation  of  the 
plaintiff's  right  to  recover  is  that  defendant  allowed  to  the  Delaware  &  Hud- 
son Canal  Company  and  to  the  Hillside  Coal  &  Iron  Company  certain  cunces- 
sions  and  drawbacks  upon  the  public  rates  and  charges  fixed  by  the  defendant 
lor  the  transportation  of  anthracite  coal  over  its  lines,  and  failed  and  refused, 
and  Btiil  fails  and  refuses,  to  allow  the  same  concessions  and  drawbacks,  or 
any  of  them,  to  the  plaintiffs;  and  that  by  reason  of  such  failure  and  refusal 
on  the  part  of  the  defendant  the  rates  or  sums  charged,  demanded,  and  re- 
ceived by  the  defendant  from  the  plaintiffs  for  rendering  to  plaintiffs  the 
transportation  services  aforesaid  have  exceeded  the  rates  or  sums  charged,  de- 
manded, and  received  by  the  said  defendant  from  the  said  Delaware  &  Hudson 
Canal  Company  and  from  the  Hillside  Coal  &  Iron  Company  for  like  services 
from  the  same  place,  upon  like  conditions  and  under  similar  circumstances,  to 
an  amount  equal  to  65  cents  a  ton  upon  all  the  anthracite  coal  shipped  by  the 
plaintiffs  over  the  line  of  the  defendant  during  the  period  as  aforesaid;  and 
that  by  reason  of  the  premises  the  plaintiffs  have  suffered  injury  and  been 
damaged  in  the  sum  of  S506, 189.45.  The  complaint  then  alleges  that  the 
above-mentioned  undue  and  unreasonable  discriminations  by  tlie  defendant 
were  made  under  and  are  controlled  by  and  were  in  violation  of  the  statute 
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of  Pennsylvania  in  such  case  made  and  provided,  entitled  "An  act  to  en- 
force," etc.,  and  the  provisions  of  said  act  are  then  pleaded  in  full.  The  com- 
plaint then  alleges  that,  by  reason  of  the  premises,  the  defendant  is  liable  to 
the  plaintiffs  for  damages  treble  the  amount  of  the  injuries  suffered  by  them 
as  aforesaid,  to-wit,  the  sum  of  $1,518,588.35. 

The  whole  foundation  of  the  liability  of  the  defendant  is  thus  made  by  the 
complaint  to  rest  upon  a  violation  of  the  Pennsylvania  statute.  There  is  no 
allegation  in  the  complaint  that  the  amount  charged  to  and  paid  by  the  plain- 
tiffs for  the  services  rendered  was  nnreasonable,  nor  is  it  expressly  alleged 
whether  or  not  the  plaintiffs  paid  the  regular  rates  fixed  by  defendant  for  like 
services,  or  whether  the  service  was  performed  under  a  special  contract  be- 
tween plaintiffs  and  defendant.  The  single  allegation  that  is  made  is  that  the 
defendant  charged  the  plaintiffs  more  for  services  rendered  than  it  charged  to 
the  corporations  mentioned  for  like  services.  These  allegations  would  be  suf- 
ficient to  show  a  violation  of  the  Pennsylvania  statute,  and  make  the  allega- 
tions that  the  acts  complained  of  were  in  violation  of  such  statute  controlling 
as  to  the  nature  of  the  cause  of  action.  Upon  that  cause  of  action  the  plain- 
tiffs must  stand,  and  to  allow  them  on  demurrer  to  shift  their  claim  to  recover 
to  a  cause  of  action  at  common  law  would  be  to  substantially  obliterate  the 
complaint.  Every  allegation  is  plainly  connected  with  a  violation  of  this 
statute,  and  with  a  violation  of  this  statute  only,  and  the  remarks  of  Earl, 
J.,  in  Southwiok  v.  Bank.Gl  How.  Pr.  170,  are  applicable:  "If  a  party  can 
allege  one  cause  of  action,  and  then  recover  upon  another,  his  complaint  will 
serve  no  useful  purpose,  but  rather  to  ensnare  and  mislead  his  adversary." 
See,  also,  Arnold  v.  Angell,  62  N.  Y.  608. 

But,  if  the  right  to  recover  was  based  upon  the  common-law  liability  of  the 
defendant,  I  think  the  complaint  fails  to  allege  facts  essential  to  such  a  cause 
of  action.  As  before  stated,  there  is  no  allegation  that  the  rates  charged  and 
paid  by  plaintiffs  were  in  excess  of  the  reasonable  compensation  for  the  services 
rendered;  no  allegation  but  that  the  rates  paid  by  the  other  two  corporations 
mentioned  were  known  to  plaintiffs  at  the  time  of  the  shipments  alleged  in 
the  complaint,  or  that  the  contract  between  plaintiffs  and  defendants  as  to  the 
rates  paid  was  not  made  with  full  knowledge  of  the  rates  paid  by  the  corpora- 
tions mentioned;  no  allegation  of  any  protest  by  the  plaintiffs  against  the 
rates  charged  to  them,  or  demand  that  the  services  be  rendered  for  the  same 
prices  charged  to  the  other  corporations;  and,  so  far  as  appears  by  the  com- 
plaint, the  amounts  paid  by  plaintiffs  for  the  services  rendered  may  have  been 
paid  by  them  with  full  knowledge  of  all  the  facts,  and  under  a  special  con- 
tract with  defendant  based  upon  such  facts.  I  do  not  know  of  any  principle 
that  would  allow  a  recovery  under  such  circumstances.  In  Ktllmer  v.  Rail- 
road Co.,  100  N.  Y.  402,  3  N.  £.  Bep.  293,  it  is  stated  by  Andrews,  J.,  de- 
livering the  opinion  of  the  court:  "But  the  common-law  duty  does  not  pre- 
clude special  contracts  between  railroad  corporations  and  shippers,  regulating 
the  freight  charge;  and  where,  as  in  this  case,  freight  has  been  carried  for  a 
long  course  of  years  at  the  schedule  price,  the  shipper  making  no  objection 
and  no  inquiry  as  to  the  reasonableness  of  the  charge,  and  when  it  was  his 
interest  to  object  if  the  charge  was  unreasonable,  he  must,  we  think,  be 
deemed  to  have  assented  to  the  charge  as  reasonable,  and  to  have  voluntarily 
waived  any  objection  thereto.  At  least,  the  receipt  by  the  company  of  the 
freight  at  the  tariff  rate,  under  such  circumstances,  has  no  element  of  extor* 
tion."  The  question  here  presented  is  not  whether  the  court  would  enfurco 
an  agreement  between  a  common  carrier  and  one  of  its  customers  for  a  re- 
bate in  the  rate  charged,  where  such  rebate  was  not  allowed  to  its  other  cus- 
tomers, or  to  the  public  in  general,  but  whether  a  shipper  on  a  railroad  is  en- 
titled to  recover  from  the  railroad  the  difference  in  the  amount  paid  by  him 
from  that  allowed  to  one  or  two  other  customers,  on  a  naked  allegation  that 
the  amount  paid  by  plaintiff  was  in  excess  of  the  amount  paid  by  two  other 
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CDstomets  for  like  services.  I  think  it  clear  that  no  such  action  can  be  main- 
tained  at  common  law. 

By  an  examination  of  the  English  cases,  it  appears  that  they  are  all  hased 
upon  an  express  statutory  provision,  and  not  upon  the  ohligation  of  a  common 
carrier  at  common  law.  Plaintiffs'  right  to  recover  in  this  action  depends 
npon  the  enforcement  by  the  courts  of  this  state  of  the  Pennsylvania  statute. 
Whether  or  not  such  statute  will  be  enforced  here  must  depend  upon  the 
obligation  created  by  that  statute;  whether  or  not  it  is  a  penal  statute. 

Applying  the  well-settled  principles  established  by  the  courts  of  this  state 
in  the  construction  of  such  statutes,  I  think  it  is  clear  that  the  provisions  of 
this  statute  are  penal.  The  statute  first  makes  certain  acts  unlawful.  It  then 
provides  that  no  railroad  company  or  other  common  carrier  engaged  in  the 
transportation  of  property  should  do  certain  acts,  and  for  a  violation  of  such 
piOTision  it  makes  the  offending  company  or  common  carrier  liable  to  the 
party  injured  for  damages  treble  the  injuries  sustained.  The  amount  that 
such  offending  company  is  to  pay,  it  is  to  pay  for  a  violation  of  the  statute, — 
as  punishment  for  doing  a  thing  prohibited  by  the  statute.  It  is  immaterial 
bow  the  amount  to  be  paid  for  such  violation  is  ascertained.  Whether  the 
statute  fixes  the  sum,  or  whether  it  depends  upon  the  amount  of  damage 
the  violation  of  the  statute  causes,  it  is  still  the  "punishment  inflicted  by  law 
fur  its  violation,"  and  this  is  what  Bouvier  defines  to  be  the  meaning  of  a 
penalty.  The  courts  of  this  state  have  uniformly  held  that  the  statute  im- 
posing upon  trustees  of  a  corporation  the  obligation  to  pay  the  debts  of  the 
corporation  upon  failure  to  file  certain  reports  is  in  the  nature  of  a  penalty. 
See  garrison  v.  Hotoe.  17  N.  T.  468;  Bank  v.  /ilist,  13  Abb.  Pr.  225;  af- 
firmed by  the  court  of  appeals,  35  N.  Y.  412;  Price  v.  Wilton.  67  Barb.  9; 
Rector  v.  Yanderbilt,  98  N.  Y.  170.  And  in  FUher  v.  RaUroad  Co.,  46  N. 
Y.  644,  it  was  held  that  a  statute  giving  to  any  one  who  is  charged  excessive 
fare  by  a  railroad  company  the  right  to  recover  the  excess  and  $50  in  addition 
vas  penal.  The  statute  being,  therefore,  a  penal  statute,  and  the  recovery 
aathorized  by  it  being  in  the  nature  of  a  penalty,  it  is  well  settled  that  it  will 
not  be  enforced  by  the  courts  of  this  state.  Scoville  v.  Canfteld,  14  Johns. 
340;  Transportation  Co.  v.  Kilderhouse,  87  N.  Y.  480;  Bird  v.  Uayden,  1 
Bob.  (X.  Y.)  383.  The  demurrer  must  therefore  be  sustained,  and  judgment 
oidered  for  defendant,  with  costs,  with  leave  to  plaintiff  to  amend  witiiin 
2U  days,  on  payment  of  costs. 


Witty  «.  Acton. 
(Supreme  Court,  Special  Term,  Neva  York  County.    Jaouary  14, 1890.) 

IiiasijOBD  ASD  Tekant — Rbdemption  bt  Lesseb. 

In  an  action  \>y  a  landloi^  to  remove  hia  tenant,  under  Code  Civil  Froa  TX.  Y.  { 
2231,  for  non-paymeQt  of  rent  and  taxes,  pogsession  was  awarded  to  the  landlord, 
and  a  warrant  for  possession  issued.  Bection  2256  provides  that  where  a  tenant  is 
removed  for  non-payment  of  rent,  and  the  unexpired  term  of  the  lease  has  five 
jean  to  mn,  the  tenant  may,  within  a  year  after  the  warrant  is  executed,  pay  or 
tender  all  rent  in  arrear  and  all  costs,  and  shall  be  thereupon  entitled  to  possession. 
Held,  that  section  2256  applies  only  to  redemption  for  non-payment  of  rent,  and 
doe*  not  entitle  the  tenant  to  lesome  possession  on  payment  of  the  taxes. 

Action  by  MaryT.  Witty  against  Thomas  C.  Acton  to  recover  possession  of 
certain  premises  leased  from  defendant.  Defendant  demurred  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  causa 
of  action.  Cede  N.  Y.  §  2253,  provides  that  the  issuing  of  a  warrant  for  the 
Rmoval  of  a  tenant  cancels  the  agreement  and  annuls  the  relation  of  landlord 
and  tenant.  Section  2256  provides  that  where  the  proceeding  for  the  re- 
moval of  a  tenant  is  founded  on  an  allegation  that  the  lessee  holds  over  after 
s  default  in  the  payment  of  rent,  and  the  unexpired  term  of  the  lease  exceeds 
five  years  at  the  time  when  the  warrant  is  issued,  the  lessee  may  at  any  time 
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within  a  year  after  the  execution  of  the  warrant  pay  or  tender  all  rent  in  ar- 
rear,  and  all  costs  incurred,  and  shall  thereupon  be  entitled  to  possession  un- 
der the  lease. 
John  8.  Bmtth,  for  plaintiff.    George  Bliss,  for  defendant. 

Ikobaham,  J.  The  complaint  alleges  the  making  of  a  lease  of  certain  prem- 
ises in  the  city  of  New  York  on  the  Slst  of  March,  1881,  by  defendant, 
Acton,  to  plaintiff,  for  a  term  of  21  years,  whereby  plaintiff  was  to  pay  cer- 
tain rent  in  equal  quarterly  payments;  and  further  promised  and  agreed  to 
pay  "all  duties,  taxes,  and  assessments"  as  should  be  imposed  on  said  prem- 
ises. That  plaintiff  paid  the  rent  until  February  1,  1887,  and  that  on  the  9th 
of  March,  1887,  the  agent  of  the  defendant  applied  to  one  of  the  district  coarts 
of  the  city  of  New  York  to  remove  the  plaintiff,  and  presented  his  petition 
claiming  that  there  was  due  to  him  from  the  plaintiff  the  sum  of  3275,  balance 
of  rent  from  February  1  to  May  1,  1887,  and  that  the  taxes  levied  on  said 
premises  for  the  years  1881,  1884,  1885,  and  1886  had  not  been  paid  by  the 
plaintiff.  That  payment  of  said  rent  and  taxes  had  been  demanded  of  the 
plaintiff.  That  such  proceedings  were  had  that  on  or  about  the  21st  day  of 
March,  1889,  a  final  order  was  made  by  said  district  court  awarding  to  the  de- 
fendant the  possession  of  the  said  premises,  and  that  subsequently  a  warrant 
was  issued  by  the  justice  of  said  district  court  for  the  removal  of  all  persons 
from  said  demised  premises,  Emd  to  put  the  defendant,  Acton,  in  possession 
thereof,  which  warrant  was  executed;  and  that  subsequently  plaintiff  tendered 
to  defendant,  Acton,  "all  rent  of  said  premises  in  arrear  under  said  lease 
at  the  time  of  such  tender,  with  interest  thereon,  as  well  as  taxes  thereto- 
fore levied  upon  said  premises  at  the  time  of  such  tender  remaining  unpaid, 
and  all  costs  and  charges  incurred  by  defendant,  Acton;"  and  the  complaint 
demands  judgment  for  the  possession  of  the  premises,  and  damages  for  the 
detention  thereof.  The  proceedings  for  the  removal  of  the  plaintiff  from  the 
demised  premises  were  taken  under  section  2231  of  the  Code.  This  section 
provided  for  the  removal  of  a  tenant  for  five  separate  causes.  SulKtivision  2 
provides  for  the  removal  of  a  tenant  when  he  holds  over  and  continues  in  pos- 
session of  the  demised  premises  without  the  consent  of  his  landlord,  after  a 
default  in  payment  of  certain  rent;  and  subdivision  3,  for  such  removal  when 
in  any  city  in  this  state  the  tenant  holds  over  after  default,  for  60  days  after 
the  same  shall  be  payable,  in  the  payment  of  any  taxes  ix  assessments  levied 
on  such  demised  premises  which  he  has  agreed  in  writing  to  pay.  By  section 
2235  it  is  provided  that  the  applicant  must  present  to  the  judge  or  justice  a 
written  petition  stating  the  facts  which,  according  to  the  provisions  of  the 
Code,  authorize  the  application  by  the  petitioner,  and  the  removal  of  the  per- 
son in  possession.  It  is  clear  that  the  application  set  out  in  the  complaint 
was  founded  on  both  the  subdivisions  of  section  2231  of  the  Code  above  cited, 
for  the  petition  states  facts  which  authorize  the  removal  of  the  plaintiff  from 
the  possession  of  the  premises  under  either  of  such  subdivisions.  If  the  de- 
fendant hud  failed  to  prove  the  allegations  as  to  the  rent,  and  did  prove  the 
allegations  as  to  the  taxes,  there  could  be  no  doubt  but  that  the  justice  would 
have  been  justifled  in  issuing  the  warrant. 

The  warrant  was  issued,  and  thereupon  the  lease  was  canceled,  and  the  re- 
lation of  landlord  and  tenant  was  annulled,  (Code,  §  2253,)  and  thus  plain- 
tiff's interest  in  the  premises,  and  her  right  to  possession  thereof,  ended,  and, 
on  the  facts  alleged  in  the  complaint,  plaintiff  has  no  cause  of  action  unless 
she  is  entitled  to  the  possession  of  the  demised  property  under  the  provisions 
of  section  2256  of  the  Code.  But  I  do  not  think  that' the  terms  of  that  sec- 
tion apply,  for  it  is  only  where  the  special  proceeding  is  founded  upon  an  al- 
legation that  a  lessee  holds  over  after  a  default  in  the  payment  of  the  rent 
that  the  lessee  may  pay  or  tender  all  rent  in  arrear  at  the  time  of  the  payment 
or  tender,  and  on  a  tender  of  the  rent  the  tenant  is  allowed  to  resume  posses- 
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sion  of  the  premises.  There  is  no  provision  for  the  tender  of  the  amount  due 
for  taxes  and  aasessnaents,  and,  if  plaintiff  Is  entitled  to  the  beneBt  of  the  sec- 
tion, she  bas  it  on  a  tender  of  the  rent  due,  and  interest,  and  the  costs  and 
charges,  without  a  tender  of  the  amount  due  for  taxes  and  assessments.  As 
before  stated,  this  proceeding  was  founded  upon  the  non-payment  of  taxes,  as 
well  as  upon  the  non-puyment  of  the  rent,  and  it  was  not,  therefore,  a  pro- 
ceeding "founded  upon  an  allegation  that  a  lessee  holds  over  after  a  default  in 
the  payment  of  the  rent."  Two  causes  to  justify  the  removal  were  set  forth 
in  the  petition,  either  of  which  would  justify  the  relief  granted,  and  in  such 
a  case  it  cannot  be  said  that  the  proceeding  is  founded  on  either  one.  That 
the  legislature  intended  that  the  tenant  should  not  be  allowed  to  redeem  when 
be  had  been  removed  for  the  non-pnyment  of  taxes  and  assessments  is  appar- 
«nt  from  a  comparison  of  section  2254  with  the  sections  above  cited.  It  is 
there  provided  that  a  tenant  may  secure  a  stay  of  tlie  execution  of  the  war- 
rant on  payment  of  the  amount  of  the  rent  due,  or  of  sucli  taxes  or  assess- 
ments and  interest  and  penalty,  or  by  giving  an  undertaking  as  therein  pro- 
vided. This  section  was  amended  to  bring  it  in  harmony  with  the  amend- 
ment to  section  2231,  and  the  failure  of  the  legislature  to  amend  section  2256 
at  the  same  time  is  clear  evidence  that  it  was  not  intended  that  the  section 
should  apply  wlien  the  tenant  was  removed  for  the  non-payment  of  taxes  and 
assessments. 

The  plaintiff  seeks  to  attack  the  constitutionality  of  the  amendment  to  sec- 
tion 22S1  of  1885.  The  right  of  the  plaintiff  to  redeem  is  not  at  all  affected 
by  that  amendment.  The  plaintiff  has  the  same  right  to  redeem  now  that  she 
bad  before  the  passage  of  thiit  act  amending  the  Ck>de.  If  the  amendment 
antborizing  the  court  to  dispossess  for  non-payment  of  taxes  was  unconstitu- 
tional, that  question  should  have  been  settled  in  the  proceeding  in  which  re- 
lief was  asked  because  of  such  non-payment.  By  the  issuance  of  the  warrant 
in  that  proceeding  it  was  adjudged  that  plaintiff  was  entitled  to  the  relief 
granted,  and  it  is  now  too  late  for  plaintiff  to  claim  that  she  could  have  suc- 
cessfully defended  that  proceeding.  But  it  is  clear  that  the  act  was  not  in  con- 
flict with  any  constitutional  provision.  It  simply  affected  the  remedy  given 
to  the  landlord  on  a  breach  of  the  covenant  in  the  lease.  By  the  lease  the 
landlord  had  a  right  of  re-entry  on  breach  of  the  covenant  to  pay  taxes,  etc. 
Whether  he  was  to  obtain  that  right  of  re-entry  by  an  action  of  ejectment,  or 
by  proceedings  under  the  provisions  of  the  Code  above  cited,  was  a  question 
within  the  control  of  the  legislature.  On  the  argument,  counsel  for  the  de- 
fendant expressly  waived  the  point  as  to  the  sufBciency  of  the  allegation  as  to 
the  tender,  and  1  have  therefore  considered  the  right  of  the  plaintiff  to  the  re- 
lief asked  fur;  and  having  come  to  the  conclusion  that  plaintiff  cannot,  on 
tbe  facts  pleaded,  obtain  possession  of  the  premises,  the  complaint  does  not 
state  facta  sufficient  to  constitute  a  cause  of  action,  and  tbe  demurrer  must  be 
sostaiaed. 


People  ex  rel.  Eennet  o.  Winans  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    Januaiy  Zf,  1890.) 

Hiasims— To  Cokpsi.  Tbustbbs.  of  Rsliqious  Sooibtt  to  Attend  Ueetino. 

Under  Laws  N.  T.  1818,  c.  60,  S  8 ;  Laws  1875,  c.  79,  $  4;  and  Laws  1876,  c.  176,  $  1, 
— ooDstitntiDg  the  wardens,  vestrymen,  and  rector  of  an  incorporated  Episcopal 
Cbarch  the  vestry  and  trustees  of  the  church,  and  intrusting  to  them  the  manage- 
ment of  the  temporalities,  estate,  and  property  of  tbe  church,  the  rector  has  the  right 
to  institute  manriamua  proceedings  to  compel  the  attendance  of  vestrymen  who  re- 
fose  to  attend  a  meeting  of  the  vestry ;  and,  it  being  shown  that  a  meeting  is  neces- 
•ary,  and  cannot  be  held  without  their  presence,  and  the  purpose  sought  to  be  ob- 
tained being  merely  to  seeoTe  a  meeting,  a  peremptory  writ  will  Issue. 

At  cbambeis. 

Laws  1813,  c.  60,  §  3,  provides  that  the  wardens,  vestrymen,  and  rector  of 
an  incorporated  Episcopal  Church  shall  form  a  vestry,  and  shall  be  tlie  trus- 
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tees  of  the  cburch.  Laws  1875,  c.  79,  §  4,  provides  that  the  management  and 
disposal  of  afCairs  and  property  of  such  corporation  shall  be  in  the  hands  of  the 
trustees  thereof.  Laws  1876,  c.  176,  §  1,  provides  that  the  rector,  wardens,  and 
vestrymen,  as  the  trustees,  consistory,  or  session,  of  any  church,  congregation, 
or  religious  society,  incorporated  under  any  of  the  laws  of  this  state,  sliall  admin- 
ister the  temporalities  thereof,  and  hold  and  appiy  ttie  estate  and  property  be- 
longing thereto,  and  the  revenues  of  the  same,  for  the  benefit  of  such  corpora- 
tion, according  to  the  rules  and  usages  of  the  church  or  denomination  to  wbicb 
said  corporation  shall  belong;  and  it  shall  not  be  lawful  to  divert  such  estate, 
property,  or  revenue  to  any  purpose  except  the  support  and  maintenance  of 
any  church  or  religious  or  benevolent  institution  or  object  connected  with  Uie 
churcl)  or  denomination  to  which  such  corporation  shall  I>elong. 
Hoffman  Miller,  for  relator.    John  Alex.  Beall,  for  respondents. 

O'Brien,  J.  This  is  a  motion  for  a  peremptory  writ  of  mandamus  com- 
pelling the  respondents  to  attend  the  meetings  of  the  vestry  of  the  church  of 
the  Holy  Nativity.  It  is  admitted  that  respondents  have  intentionally  absented 
themselves  from  meetings  heretofore  called,  and  propose  to  absent  themselves 
from  Such  meetings  as  may  hereafter  be  convened.  By  their  affidavits,  tbey 
seek  to  justify  their  conduct  by  alleging  a  disagreement  with  the  relator  as  to 
the  construction  of  a  new  church.  The  relator  is  rector,  and  one  of  the 
trustees,  of  such  cburch,  and  the  respondents  are  vestrymen.  The  dissensions 
existing  among  these  vestrymen  and  trustees,  as  shown  by  the  affidavits  used 
upon  the  motion,  is  most  unfortunate  and  deplorable,  bringing,  as  it  does,  a 
matter  into  a  court  of  justice,  and  into  the  public  gaze,  which  could,  by  a  little 
religious  forbearance  exercised  by  the  parties,  have  been  obviated.  Standing 
as  they  do,  however,  upon  their  rights,  it  but  remains  for  the  court  to  detei^ 
mine  the  question  presented  purely  and  entirely  from  a  legal  stand-point. 

The  relator,  as  a  member  of  the  body  corporate,  whose  sole  occupation  and 
means  of  support  are  derived  from  such  church,  has  rights  in  the  property  of 
the  corporation  which  are  recognized  by  statute.  To  him,  and  the  others  associ- 
ated with  him  in  the  board  of  trustee,  is  intrusted  the  admistration  of  the 
temporalities  of  the  corporation.  See  Laws  1875,  c.  79,  §  4;  Laws  1876,  c. 
176.  §  1 ;  Laws  1818,  c.  60,  §  8.  I  am  of  opinion,  from  an  examination  of  the 
laws  just  referred  to,  thattherelator'stfiatusentiUeshim  to  make  this  motion, 
and  that  the  court  has  jurisdiction  to  entertain  the  same.  Is  seems  equally 
clear,  from  the  nature  of  the  duties  which  the  respondents  are  equally  called 
upon  to  perform,  and  the  duty  devolving  upon  them  by  statute,  that  it  is  in- 
cumbent upon  them  to  attend  meetings  duly  called.  The  administration  of 
the  affairs  of  the  corporation  can  only  be  efiTected  by  meetings  of  the  vestry, 
of  which  the  respondents  are  members.  They  are  elected  for  that  purpose. 
And  to  concede  that  thereby  no  duty  is  imposed  to  attend  meetings  would 
lead  to  endless  confusion  and  serious  embarrassment  in  the  administration  of 
the  aSairs  of  the  corporation,  would  provide  a  lawful  method  by  which  the 
whole  machinery'  of  the  body  politic  could  be  stopped,  and  would  give  a  dis- 
satisfied trustee  a  ready  means  of  thwarting  the  will  of  the  majority.  1  Mor. 
Friv.  Corp.  §  273,  says:  "Courts  will  interfere  whenever  the  managing  agents 
of  a  corporation  cannot  or  will  not  properly  carry  on  its  business,  ♦  *  * 
or  where  disputes  have  arisen  between  the  properly  constituted  agents,  caus- 
ing a  dead-lock  in  the  management  of  the  corporate  affairs."  It  being  shown, 
then,  that  a  meeting  of  the  vestry  is  necessary,  and  that  none  can  be  held  with- 
out the  presence  of  the  respondents,  and  they  having  admitted  to  have  inten- 
tionally absented  themselves,  I  do  not  see  that  any  question  of  fact  arises,  or 
that  anything  remains  but  to  grant  the  motion.  The  excuses  presented  as  to 
the  serious  dUterences  existing  as  to  the  course  to  be  pursued  with  reference 
to  the  building,  or  not  building,  of  a  new  church,  and  other  questions  affect- 
ing the  administration  of  the  affairs  of  the  corporation,  present  no  valid  tea- 
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aon  for  denying  the  relief  sought.      It  is  true  that  the  writ  is  not  an  absolute 
writ  of  right,  but  rests  in  the  sound  discretion  of  the  court;  and,  though  the 
applicant  may  have  a  strict  legal  right,  the  court  will  not  use  its  discretionary 
power  for  the  purpose  of  enabling  him  to  aasertit,  when  not  convinced  of  the 
propriety  of  his  motives.  The  excuses  presented,  and  the  reasons  given,  might 
be  considered,  if  it  were  sought  to  compel  the  trustees  to  perform  a  particular 
or  final  act;  but  I  do  not  think  that  the  question  of  motive  arises  here,  where 
the  purpose  sought  to  be  obtained  is  merely  to  secure  a  meeting  of  the  vestry. 
As  was  well  said  in  the  case  of  People  v.  Canal  Appraisers,  73  K.  T.  446, 
"when  the  act,  the  doing  of  which  is  sought  to  be  compelled  by  mandamus,  is 
the  final  thing,  and,  if  done,  gives  to  the  relator  all  that  be  seeks  proximately  or 
ultimately,  then  the  question  whether  he  is  entitled  to  have  that  act  done  may 
be  inquired  into  by  the  officer  or  person  to  whom  the  mandamus  is  sought,  and 
is  also  to  be  considered  by  the  tribunal  which  is  moved  to  grant  the  mandamus. 
Bat  where  the  act  to  be  done  is  but  a  step  towards  the  final  result,  and  is  but 
the  means  of  setting  in  motion  a  tribunal  which  is  to  decide  upon  the  right  to 
the  final  relief  claimed,  then  the  inferior  officer  or  tribunal  may  not  inquire 
whether  there  exists  the  right  to  that  final  relief,  and  can  only  ask  whether 
the  relator  shows  a  right  to  have  the  act  done  which  is  sought  from  ^im  or 
it."    In  this,  the  plain  duty,  by  virtueof  their  election,  has  been  imposed  upon 
the  respondents  to  attend  duly-called  meetings  of  the  vestry;  and  if,  at  such 
meetings,  a  course  is  attempted  to  be  parsued  detrimental  to  the  interests  of 
the  corporation,  destrnctive  of  its  corporate  rights  or  property,  then  the  very 
provisions  of  the  statute  which  gives  the  court  jurisdiction  over  the  trustees 
of  a  religious  corporation  also  confer  jurisdiction  to  supervise  the  actions  of 
such  trustees,  and  can  require  them  to  use  and  manage  the  property  of  the 
corporation  according  to  the  rules  and  usages  of  the  church  or  denomination 
to  which  the  corporation  belongs,  and  can  restrain  them,  by  appropriate  orders 
and  decrees  in  actions  Or  proceedings  properly  instituted  for  that  purpose, 
from  diverting  the  property  held  by  them  as  trustees,  or  from  using  the  rev- 
enues which  come  into  their  hands  except  for  the  support  and  maintenance  of 
the  church  or  denomination  to  which  they  are  attached.   People  v.  CorUey,  42 
Han,  98.    It  is  hoped  that  none  of  the  evils  anticipated  by  the  respondents 
will  flow  from  the  meetings  of  the  vestry  to  be  held;  but  that,  having  in  view 
the  religious  purposes  of  their  organization,  and  the  true  interest  of  those  who 
have  intrusted  them  with  the  power,  that  the  same  will  be  exercised  justly, 
and  with  a  view  to  promote  the  best  interests  of  the  corporation.    Motion  for 
a  peremptory  writ  granted. 


In  re  Plate's  Estate. 

{Suvreme  Court,  General  Term,  First  Department.    March  28, 1890.) 

TmrosiBT  Asmikistbators — Discbbtion  of  Sdrhogatb. 

Under  Code  Civil  Froc.  N.  Y.  J  2668,  providing  that,  on  the  application  of  a  cred- 
itor or  person  interested  in  the  estate  of  an  intestate,  the  surrogate  may,  in  his  dis- 
cretion, in  either  of  the  cases  speciiled  in  the  section,  issne  to  "one  or  more  persons, 
competent  and  qualified  to  serve  as  executors,  "letters  of  temporary  administration, 
tbe  snrrogate.  In  making  his  selection,  is  not  limited  to  persons  entitled  to  ordinary 
administration  under  the  statute. 

Appeal  from  surrogate's  coart.  New  York  county. 

The  surrogate  entered  an  order  appointing  a  temporary  administrator  of 
(he  estate  of  Charles  A.  Flatb,  deceased,  and  Jacob  Bieser  appeals. 
Argued  before  Van  Brunt,  P.  J.,  and  Babbett  and  Bartlett,  JJ. 
Sdward  W.  S.  Johnston,  for  appelant.    Ashbel  P.  Fitch,  for  respondent. 

Babtlett.  J.  This  appeal  presents  the  question  whether  the  surrogate,  in 
appointing  a  temporary  administrator,  must  make  his  selection  in  the  manner 
prescribed  by  statute  for  the  appointment  of  a  permanent  administrator, — 
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that  is  to  say,  from  among  the  persons  ordinarily  entitled  to  administer, 
may  appoint  a  person  in  no  wise  connected  with  the  decedent  or  his  estHte  as 
relative  or  creditor.  Two  applications  were  made  to  the  surrogate  of  the 
county  of  Kew  York  for  letters  of  administration  upon  the  estate  of  Charles 
A.  Flath,  deceased, — one  by  Lizzie  Flath,  claiming  to  be  his  widow,  aad  the 
other  by  Ernst  Plath,  claiming  to  be  his  brother;  and  alleging  in  his  petition 
that  the  deceased  was  unmarried  at  the  time  of  his  death,  and  left  no  widow. 
Subsequently  Ernst  Plath  applied  to  the  surrogate's  court  for  the  appwincment 
of  a  temporary  administrator  of  the  estate  of  the  deceased,  and,  upon  the  re- 
turn of  the  citation  issued  on  this  application,  Jacob  Bieser,  claiming  to  be  a 
creditor  of  the  deceased,  appeared  and  joined  in  the  request  that  a  temporary 
administrator  be  appointed;  saying  in  his  aflldavit  that  "a  disinterested  and 
neutral  creditor  or  other  person,  as  temporary  administrator,  is  almost  ab- 
solutely requisite  in  this  case,  in  order  to  preserve  the  estate  from  waste,  and 
prevent  great  loss.".  Mr.  Kieser,  however,  desired  to  be  appointed  Iiimself. 
The  surrogate  concluded  not  to  appoint  either  applicant,  but  did  make  an 
order  appointing  Mr.  Charles  Welde  temporary  administrator  of  the  estate  of 
Charles  A.  Plath,  deceased,  and  from  that  order  Mr.  Bieser  has  appealed. 

The  principal  point  upon  which  the  appellant  relies  is  that  a  temporary  ad- 
ministrator must  becliosen  from  among  those  absolutely  or  contingently  en- 
titled to  permanent  administration ;  that  Ernst  Plath,  the  only  relative  of  the 
deceased  who  applied  to  be  appointed  temporary  administrator,  was  quali- 
fied; and  therefore  that  he,  a  large  creditor  of  the  estate,  was  entitled  to  be 
appointed,  inasmuch  as  the  public  administrator  had  not  intervened  in  the 
matter.  A  number  of  cases  are  cited  in  behalf  of  the  appellant  to  the  effect 
that  a  surrozate  has  no  right  to  exclude  from  administration  a  person  en- 
titled to  preference,  except  for  some  of  the  causes  specified  in  the  statute.  All 
these  cases  but  one,  however,  relate,  not  to  temporary  administration,  but  to 
applications  for  appointment  as  permanent  administrator.  The  exception  is 
a  decision  by  the  prerogative  court  in  New  Jersey  to  the  effect  that,  under  the 
law  of  that  state,  a  brother  has  no  claim  to  temporary  administration  on  the 
ground  of  kinship,  inasmuch  as  the  statute  estal^lishing  the  right  to  adminis- 
tration does  not  apply  to  administrations  pendente  lite.  Dtetz  v.  Diete,  38  N. 
J.  £q.  483.  It  is  ditficult  to  see  how  this  case  can  be  regarded  as  an  author- 
ity in  favor  of  the  appellant.  In  our  own  state,  the  powers  of  the  surrogate, 
with  reference  to  the  appointment  of  a  temporary  administrator,  must  be  de- 
termined by  reference  to  the  provisions  of  the  Code  of  Civil  Procedure  on  that 
subject,  and  no  qualification  can  be  required  in  addition  to  those  specified  in 
the  statute.  Section  2668  prescribes  that,  upon  the  application  of  a  creditor 
or  person  interested  in  the  estate,  the  surrogate  may.  in  his  discretion,  in 
either  of  the  cases  specified  in  that  section,  issue  to  "one  or  more  persons, 
competent  and  qualified  to  serve  as  executors,"  letters  of  temporary  adminis- 
tration. The  class  of  persons  from  whom  the  surrogate  may  make  his  selec- 
tion of  a  temporary  administrator  is  here  clearly  and  definitely  pointed  out. 
He  must  choose  from  those  who  possess  the  capacity  and  qualifications  to  act 
as  executors.  Any  one  thus  qualified  may  be  appointed  by  the  surrogate,  in 
the  exercise  of  his  judicial  discretion.  Ho  is  not  limited  in  making  his  se- 
lection to  persons  entitled  to 'ordinary  administration  under  the  statute.  To 
bold  that  he  was  would  be  to  introduce  into  the  law  a  limitation  and  restric- 
tion which  is  not  expressed  in  the  language  of  the  Code,  or  to  be  implied 
therefrom.  It  is  important  that  the  person  intrusted  with  temporary  adioio- 
istration  should  be  not  only  competent  and  honest,  but  disinterested;  and  if 
he  had  to  be  either  a  relative  or  a  creditor  of  the  deceased  it  might  often  be 
very  ditficult  to  select  a  temporary  administrator  who  should  be  indifferent,  as 
between  the  parties,  to  a  contest  among  applicants  for  permanent  administra- 
tion, or  a  contest  over  the  probate  of  a  will.  It  seems  to  us  clear  that  the 
surrogate  had  the  power  to  make  the  appointment  which  is  attacked  in  this 
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case,  and  there  ia  nothing  before  ub  to  indicate  that  his  discretion  was  not 
fairly  and  wisely  exercis^.  The  order  from  which  the  appeal  was  taken  pur- 
ports to  have  been  made  at  the  instance  of  the  appellant  himself.  It  recites 
that  it  Is  granted  "on  motion  of  Johnston  &  Johnston,  attorneys  for  the  said 
Jacob  Rieaer. "  Jf  we  supposed  that  the  entire  order,  including  the  name  of 
Mr.  fVelde,  was  proposed  by  the  attorneys  for  the  appellant,  we  should  dis- 
miss the  appeal,  as  a  party  cannot  appeal  from  an  order  made  upon  his  own 
motion.  But  we  assume  that  there  was  a  blank  in  this  order  when  submitted 
to  the  surrogate.  In  which  he  was  expected  to  insert  the  name  of  t-ne  appel- 
lant as  temporary  administrator;  and  hence  that  the  order,  so  far  as  Mr. 
Welde'B  name  is  concerned,  was  not  in  fact  granted  at  the  instance  of  the  ap- 
pellant. It  is  upon  this  assumption  that  we  have  considered  the  merits  of  the 
appeal.  The  order  of  the  surrogate  must  be  afllrmed,  with  910  costs  and  dis- 
buisements.    All  concur. 


Habdt  t>.  Main. 
{Supreme  Court,  Oeneral  Term,  First  DetKOiment.    March  28, 1890.) 

WmtESS — CBOSS-ExunNATION. 

At  tbe  trial  of  an  action  for  labor  and  material  la  oonstractlng  stairs  In  a  build- 
ing owned  by  defendant,  a  witness  oaUed  by  plaintiff  to  prove  his  emplovment  by 
deiendant,  which  was  denied,  and  who  was  employed  in  some  work  oa  tae  prem- 
ises for  defendant,  was  asked  on  his  cross-examination  whether  he  was  not  a  con- 
tnctor  for  tbe  entire  job.  Held,  that  the  question  was  improperly  excluded,  as  an 
answer  in  the  affirmative  would  have  tended  to  discredit  the  witness'  sta;lement 
that  plaintiff  was  employed  by  defendant  to  put  up  the  stairs. 

Appeal  from  clrcnit  conrt,  New  York  county. 

Action  by  George  H.  Hardy  against  Stephen  A.  Main.  There  was  a  ver- 
dict and  judgment  for  plaintiff,  and  a  motion  made  on  the  minutes  for  a  new 
trial  was  denied.    Defendant  appeals. 

Argued  before  Van  Bkunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Jones  &  Roosevelt,  for  appellant.     Theo.  F.  Sanxay,  for  respondent. 

Daniels,  J.  The  verdict  was  recovered  for  tbe  expenses  of  labor  and  ma- 
terial in  constructing  stairs  in  a  building  owned  by  the  defendant.  The  per- 
formance of  tbe  work,  and  the  supplying  of  the  material,  were  not  contro- 
verted upon  tbe  trial,  but  the  defendant  denied  the  plaintifTs  employment. 
In  his  evidence  the  plaintiff  testified  positively  that  he  was  employed  by  the 
defendant  to  bnild  the  stairs  which  had  been  constructed  by  him.  To  further 
SQbstantiate  his  case,  lie  called  Joseph  Coat  as  a  witness,  who  was  also  em- 
ployed in  the  performance  of  work  upon  the  premises  for  the  defendant;  and 
upon  his  cross-examination  he. was  asked  whether  he  was  not  doing  the  work 
there  as  a  contractor  for  the  entire  job.  This  was  objected  to  by  the  plain* 
tiff's  counsel,  and  the  witness  was  not  permitted  to  answer  the  inquiry,  and 
to  the  ruling  then  made  the  defendant  excepted;  and  this  exception  seems  to 
have  been  well  taken,  for  the  defendant  had  the  right  to  prove  by  this  wit- 
ness any  fact  or  circumstance  inconsistent  with  the  evidence  he  had  given,  or 
tending  to  establish  any  bias  on  his  part  in  favor<of  the  plaintiff;  and,  if  the 
vltness  had  answered  that  he  had  taken  the  entire  job  of  this  work  from  the 
defendant,  then,  without  further  explanation,  that  would  have  subjected  his 
statement  that  the  plaintiff  was  employed  by  the  defendant  to  construct  and 
pat  ap  the  stairs  to  some  degree  of  doubt  or  discredit.  Forthe  position  might 
as  well  be  taken,  if  the  witness  had  answered  that  he  did  take  the  entire  job 
of  tbe  work,  that  his  evidence  stating  tbe  plaintiff's  employment  for  building 
tbe  stairs  was  not  consistent  with  this  circumstance:  and  when  a  witness  is 
namined  in  favor  of  one  party  the  other  party  to  tbe  action  has  the  right  to 
interrogate  him  concerning  any  material  fact  or  circumstance  which  may 
tend  to  reduce  tbe  weight  and  effect  of  his  testimony.     Dubois  v.  Baker,  30 
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N.  Y.  S55,  862;  Richardson  v.  Northrup,  66  Barb.  85,  90;  O'Hagan  v.  DU- 
?on,  42  N.  Y.  Super.  Ct  456.  461;  Wcdlaoe  v.  Marks,  18  Wkly.  Dig.  399; 
Btarr  v.  Cragtn,  24  Hun,  177.  And,  if  the  witness  had  denied  the  mak- 
ing of  the  agreement  mentioned  in  the  question,  his  evidence  might  tiava 
been  contradicted  on  the  part  of  the  defendant,  for  the  purpose,  in  that  man- 
ner, of  affecting  the  weight  of  his  testimony. 

This  is  sufiBcient,  without  considering  the  other  point  made  for  the  disposi- 
tion of  this  appeal.  The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Yam  Bkunt,  P.  J:,  and  Brady,  J.,  concur. 


GLrCK  C.  RiDGEWOOD  IcB  C!o. 
{Supreme  Oowrt,  General  Term,  First  DepartmetO.    March  23, 1880.) 

PDBUO  WhaRVBS — DiNGKROnS  PbEUISBS — LlABILITT  OF  Lesseb. 

The  lessee  and  occupant  of  a  public  pier  in  tbe  city  of  New  York,  wlio  is  lequired 
by  the  terms  of  the  lease  to  keep  the  pier  in  repair,  is  liable  for  the  death  of  a 
stranger  by  reason  of  a  hole  whioh  had  been  permitted  to  exist  In  the  pier  for  a 
long  period  of  time. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Montz  Gluck,  as  administrator  of  Henry  Gluck,  against  the 
Ridgewood  Ice  Company,  to  recover  for  the  death  of  his  intestate,  a  boy  of 
the  age  of  six  years,  who  was  drowned  by  falling  through  a  hole  in  a  pier  on 
the  East  river,  in  the  city  of  New  York,  leased  by  defendant  from  the  city 
of  New  York.  By  the  terms  of  the  lease,  defendant  was  bound  to  keep  and 
maintain  the  pier  in  good  and  sufiBcient  repair  and  condition.  There  was  a 
verdict  for  plaintiff  for  $2,000.  From  the  judgment  entered  thereon  de- 
fendant appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels.  JJ. 

Morris  (£■  Whitehouse,  {8.  j>.  Morrts,  of  counsel,)  for  appellant.  Charles 
Steokler,  for  respondent. 

Van  Brunt,  P.  J.  This  action  was  brought  to  recover  damages  alleged 
to  have  been  sustained  by  reason  of  the  failing  of -one  H.  Gluck  throngh  a 
pier  leased  and  occupied  by  the  defendant.  It  was  claimed  upon  tbe  part  of 
the  plaintiff,  u])on  tbe  trial,  that  there  had  been  left  a  hole  in  the  pier,  through 
which  the  deceased  fell.  The  defendant,  upon  this  appeal,  claimed  that  no 
recovery  should  have  been  had  against  it,  because  it  owed  no  duty  to  the 
deceased;  and,  secondly,  because  he  did  not  fail  through  the  pier,  but  fell 
over  tbe  string-piece  of  the  pier  into  the  river. 

It  would  be,  undoubtedly,  true,  were  tbe  pier  in  question  to  be  considered 
as  the  private  property  of  the  defendant,  no  recovery  could  be  had,  because 
the  deceased  was  not  upon  the  pier  at  the  invitation  or  request  of  the  defend- 
ant. But  it  seems  to  be  reasonably  well  settled  that  a  public  pier  in  the  city 
of  New  York  is  a  part  and  parcel  of  its  public  streets,  and  that  the  defendant 
has  not  the  right  to  the  exclusive  use  thereof,  but  that  the  public  have  also 
the  right  to  enter  upon  such  pier,  in  the  same  manner  as  they  have  a  right  to 
enter  upon  and  pass  over  tbe  public  streets  of  the  city.  A  large  number  of 
cases  has  been  cited  by  the  counsel  for  the  appellant  tending  to  show  that  tbe 
owner  of  land  owes  no  duty  to  a  person  who  comes  upon  it  without  bis  per- 
mission, and  who  is  thereby  a  trespasser.  But  in  the  case  at  bar  the  de- 
ceased was  not  a  trespasser  in  coming  upon  this  pier,  because,  as  already 
stated,  it  is  part  and  parcel  of  the  public  street.  He  was  entitled  to  pass  over 
the  same,  and  to  assume  that  it  was  in  such  condition  tliat  he  could  safely  do 
so.  If,  ther^ore,  this  accident  happened  in  the  manner  in  which  it  was 
claimed  upon  tbe  part  of  the  plaintiff,  namely,  because  of  a  hole  existing  in 
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this  pier  wbioh  remained  there  for  a  long  period  of  time,  and  which  the  de- 
fendant, the  leasee  of  the  pier,  had  failed  to  render  safe,  a  recovery  could 
certainly  be  had. 

The  only  other  point  raised  upon  this  appeal  is  as  to  the  weight  of  evidence. 
It  Is  claimed  upon  the  part  of  the  defendant  that  the  hole  in  question  was  so 
small  that  it  was  not  possible  for  the  deceased  to  have  fallen  through  it,  but 
that  the  accident  actually  happened  because  he  was  running  upon  the  string- 
piece  of  the  pier,  and  slipped  and  fell  over  into  the  water.     The  conflict  of 
testimony  between  the  witnesses  upon  the  part  of  the  plaintiff  and  the  de- 
fendant upon  this  point  is  undoubtedly  exceedingly  sharp;  but  there  was  evi- 
dence tending  directly  to  establish  the  fact  that  the  deceased  did  so  fall 
throngh  tbia  hole,  and  thereby  met  his  death.    Two  of  the  witnesses  upon 
the  part  of  the  plaintiff  swore  that  they  saw  him  go  through  the  hole;  and 
they  were  in  a  position  from  which  they  could  certainly  determine  whether 
he  went  through  the  hole,  or  over  the  string-piece.    Another  witness  swore 
that,  although  he  did  not  see  him  go  through  the  hole,  he  did  not  go  over  the 
■tring-piece;  and  another,  that,  after  be  had  fallen  into  the  water,  he  saw 
bim  going  out  from  under  the  dock,  being  carried  by  the  tide,  which  could 
not  have  been  the  case  had  he  fallen  over  the  string-piece.    Various  witnesses 
were  examined  upon  the  part  of  the  defendant  for  the  purpose  of  showing 
that  the  boy  was  running  along  the  string-piece,  and  slipped  and  fell.     This 
conflict  of  testimony  left  the  issue  for  the  jury  to  determine,  and  with  their 
finding  this  court  cannot  interfere.    It  is  also  to  be  borne  in  mind  that  the 
testimony  showed  that  a  large  number  of  people  were  sitting  upon  this  string- 
piece  at  various  points.     It  is  somewhat  difiicult  to  see  how,  in  view  of  this 
fact,  the  boy  could  have  l>een  running  along  the  string-piece  when  he  met 
with  the  accident  by  which  he  lost  his  life.    If  the  jury  had  found  this  ques- 
tion of  fact  in  favor  of  the  defendant,  we  could  not  have  disturbed  their 
finding,  but  there  was  evidence  by  which  they  might  find  that  the  deceased 
met  his  death  by  falling  through  this  hole;  and,  if  he  did,  then  thu  allowing 
of  sQch  a  hole  to  remain  in  this  pier  was  a  negligent  act  on  the  part  of  the  de- 
fendant, for  which  it  was  liable.     The  judgment  and  order  appealed  from 
should  be  affirmed,  with  costs.    All  concur. 


CumnNQHAH  et  al.  v.  Yon  Pustan  et  al. 
(Supreme  Court,  OeneraX  Term,  FlrstBDepartment    March  28, 1890.) 

L  Arachmbst — Atfidavit. 

An  affidavit  for  an  attachment  against  the  property  of  non-residents  alleged  that 
defendants  were  Indebted  to  plaintiffs  in  a  certain  sum,  over  and  above  all  eoun- 
toiHdaims  known  to  plaintiits  and  deponen  t ;  that  the  claim  rested  on  the  sale  to  plain- 
tiffs of  hides  to  be  shipped  to  New  York  at  prioes  mentioned:  that  the  contract  of 
sale  expressly  provided  that  none  of  the  hides  should  weigh  less  than  8^  pounds, 
nor  more  thtm  14  pounds ;  that,  in  acoordanoe  with  the  contract,  the  hides  were  to 
be  paid  for  while  on  the  high  seas :  and  that  the  hides  weighed  from  6  to  27  pounds, 
and  were  worth  much  less  than  those  provided  for  by  the  contract.  Held,  that 
the  claim,  as  stated,  was  one  upon  which  an  attachment  might  issue.  Following 
Haebler  v.  BemharOi,  22  N.  E.  Rep.  187. 

i  Sm— MisJoiiTDKB  or  Pasties. 

The  fact  that  two  of  the  persons  named  as  defendants  in  the  caption  of  the  afSda- 
Tit  were  not  connected  with  the  transaction  out  of  which  the  claim  arose,  was  no 
nsson  for  disturbing  the  attachment. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  T.  Cunningham  and  others  against  Theodore  von  Pus- 
tsB  SDd  others.  Defendants  appeal  from  an  order  denying  their  motion  to 
vacate  an  attachment  against  tlieir  property. 

Argned  before  Van  Beunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

CourQand  V.  Andble,  for  appellants.     Q.  H,  Knox,  for  respondents. 
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Brady,  J.  In  this  action  there  are  apparently  seven  defendaDts. 
affidavit  upon  which  tlie  attachment  was  procured  alleged  the  copartE 
of  the  plaintifts,  and  that  live  of  the  defendiints,  naming  them,  and  ex( 
two  stated  in  the  caption,  namely,  Carl  von  Pustan  and  Otto  Schneidn 
also  copartners,  transacting  business  as  such  under  the  firm  name  of 
&  Co.  It  also  alleges  that  these  five  persons  were  indebted  to  the  plain 
the  sum  named,  over  and  above  all  counter-claims  known  to  the  pL 
and  deponent;  and  then  alleges  that  the  claim  rests  upon  the  sale  to  tht 
tiff  of  certain  hides  to  be  shipped  from  Hong  Kong,  China,  to  the  port  < 
York,  at  prices  mentioned;  and,  further,  that  by  the  contract  it  was  e: 
ly  provided  that  none  of  the  hides  should  weigh  less  than  from  8}  to  9  p 
nor  more  than  14  pounds.  It  also  alleges  that  in  accordance  with  tl 
tract  the  hides  were  to  be  paid  for  while  on  the  high  seas,  and  befi 
plaintiffs  had  an  opportunity  to  examine  them;  that  the  hides  arrived 
port  of  New  York,  but  were  not  in  accordance  with  the  contract,  we 
from  6  to  27  pounds,  and  were  worth  much  less  than  the  hides  provided 
the  contract.  There  is  no  doubt  that  on  such  a  claim  as  is  thus  stated 
tachraent  may  issue.  Tlie  question  has  been  so  decided  expressly.  B 
V.  Bemharlh,  115  N.  Y.  459,  22  N.  E.  Rep.  167. 

But  there  is  some  embarrassment  occasioned  by  the  appearance  of  the 
names  in  the  caption  of  the  affidavit  on  wliich  the  attachment  was  i 
There  is  no  allegation  tliat  all  these  persons  were  liable  on  the  claim 
Indeed,  the  proof  relates  to  the  five  only  who  are  named  for  that  pu 
and  it  must  be  assumed  that  the  two  additional  were  not  jointly  com 
with  the  transaction  out  of  which  the  demand  urged  arose,  and  who  are 
fore  disregarded  as  unconnected  therewith.  A  multitude  of  defendant 
not  authorize  a  demurrer,  liowever  too  numerous.  Code,  §  488.  The  i 
thus  considered,  the  attaclunent  was  properly  issued,  and  should  be  austt 
There  is  no  reason  apparent  why  it  should  be  disturbed.  The  order  ap] 
from  should  be  affirmed,  with  $10  costs  of  this  appeal,  and  diaburseii 

All  c  incur. 


David  v.  David  et  al. 

(Sxivreme  Cmirt,  Oeneral  Term,  First  DepartmenU    March  28, 1890.) 

Partition— How  Made— Sale. 

In  partition,  a  judgment  directing  a  sale  of  the  property,  In  lieu  of  actual 
tion,  will  not  be  disturbed  where  the  value  of  the  property  consists  in  its  a 
tion  as  a  whole  to  business  purposes. 

Appeal  from  special  term.  New  York  county. 

A  partition  suit  brought  by  Albert  L.  David  against  Adelaide  B 
Charles  F.  David,  and  Mary  O'Gorman  David.  Defendant  Charles  F.  1 
apjieals  from  the  interlocutory  judgment  directing  a  sale  of  the  property 

Argued  before  Van  Beunt.  P.  J.,  and  Bbady  and  Daniels,  JJ. 

John  li.  Tresider,  for  appellant.  William  C.  ffolbrook,  for  respoi 
Albert  L.  David.  RMiard  O'Gorman,  Jr.,  for  respondents  Adelaide  1 
and  Mary  O'Gorman  David. 

Daniels,  J.  The  action  has  been  brought  to  partition  the  proper! 
scribed  in  tlie  complaint.  It  is  bounded  by  the  northerly  side  of  Vessysl 
77  feet  3  inches;  and  by  a  line  running  northerly  from  Vesey  street  4i 
and  11  inches,  to  a  line  parallel  to  Vesey  street;  and  then,  by  a  line  exter 
to  Washington  street,  for  a  distance  of  96  feet  and  2}  inches;  and  on  the 
,j^^  erly  side  of  Wasliington  street  about  53  feet.    The  land  has  been  Impi 

[^H  by  erecting  thereon  four  different  buildings,  one  fronting  on  Washir 

I^Q  street,  the  next  upon  AVashington  and  Vesey  streets,  and  the  other  two 

Vesey  street  alone,  and  each  building  is  separated  from  the  others  by  sub 
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'alls.  The  title  to  the  property  is  vested  in  the  plaintifl  and  the  appel- 
and  Adelaide  David,  their  mother,  each  owning  an  undivided  third 
>f.  Ail  the  property  included  within  these  lines  ia  subject  to  a  mortgage 
e  sum  of  S70,000,  executed  to  and  held  by  the  Bowrry  Savings  Bank, 
he  referee  to  whom  the  action  was  referred  to  ascertain  the  condition 
s  property,  and  whetiicr  or  not  it  could  be  actually  partitioned  without 
prejudice  to  the  owners,  has  reported  that  no  such  partition  of  the  prep- 
lan be  made,  but  that  a  sale  of  it  should  take  place;  and  that  has  l>een 
•med  by  the  order  in  question.  The  defendant  Charles  F.  David  excepted 
s  conclusion  of  the  referee,  and  in  his  behalf  it  is  contended  that  this 
jrroneous,  and  that  a  sale  of  the  property  will  be  greatly  prejudicial  to 
vn  interest  therein.  The  properly  is  peculiarly  situated,  being  divided 
our  different  parcels,  each  having  a  substantial  building,  separated  from 
e  others,  erected  upon  it,  and  for  that  reason  incapable  of  being  so  di- 
!is  to  give  to  each  one  of  the  three  owners  a  distinct  one-thirJ,  either  in 
;ity  or  value.  The  land,  as  a  whole,  is  so  limited  in  its  extent,  both  from 
lington  and  Vesey  streets,  as  not  to  permit  the  erection  of  a  large  place 
siiiess  upon  either  division  which  might  be  made  of  it,  and  its  value  con- 
in  its  adaptation  to  business  purposes.  By  the  testimony  which  was  pro- 
1  before  the  referee  it  is  shown  in  the  aggregate  to  amount  to  less  than 
ordinary  city  lots,  and  for  that  reason  it  has  been  considered  by  three 
rs  in  real  estate,  examined  on  behalf  of  the  plaintiff,  that  the  property 
)e  more  valuable  to  dispose  of  it  in  its  entirety  than  to  attempt  to  divide 
setting  off  one  parcel  to  each  of  the  tenants  in  common,  and  selling  a 
h  parcel,  to  secure  equality  of  partition.  One  of  these  witnesses  places 
iflference  between  the  selling  value  of  the  property  as  a  whole,  and  that 
i  separate  parcels  into  which  it  has  been  divided  by  the  buildings  which 
been  place<l  upon  it,  at  the  sum  of  $18,000;  another  places  this  differ- 
at  §14,000;  while  the  third  puts  it  at  S4,000;  and,  while  the  evidence 
L  on  behalf  of  the  defendants  tends  to  controvert  this  view,  yet  the  prob- 
ies  arising,  out  of  the  shape  and  division  of  the  property,  seem  to  be  in 
•  of  the  views  expressed  by  the  plaintiff's  witnesses;  and  that  an  actual 
lion  or  division  of  the  property  would  result  in  loss  to  the  plaintiff,  and 
lefendant  Adelaide  David,  who  are  the  owners  of  two  undivided  one- 
3,  amounting  to  the  sum  of  89,000;  and  that  they  should  not  be  subjected 
without  some  corresponding  equivalent  expected  to  arise  out  of  the  con- 
id  ownership  and  use  of  the  property.  That  there  may  be  such  an  equi  va- 
partially,  if  the  property  shall  be  divided  and  the  fourth  part  sold,  is, 
3ver,  to  a  certain  extent  rendered  probable  by  the  net  rents  from  the  de- 
of  the  different  buildings  standing  upon  the  land,  for  that  is  stated  to 
been,  with  the  probability  of  its  continuance,  the  sum  of  from  11  to  15  per 
;  and,  if  it  were  not  for  the  mortgage  incumbering  the  entire  property, 
circumstance  might  be  a  sufBcient  reason  for  denying  the  sale  which  the 
•ee  has  recommended.  But  while  evidence  has  been  given  to  the  effect 
the  savings  bank  would  be  willing  to  apportion  its  mortgage,  as  the 
lerty  might  be  held  in  severalty,  it  is  still  manifest  that  it  would  be  next 
npracticable  to  so  apportion  it,  without  injustice,  to  one  or  more  of  these 
irent  owners  in  common.  The  bank  might  be  very  well  satisfied,  and  no 
bt  would  be,  with  such  an  apportionment  of  the  amount  of  the  mortgage 
ould  not  substantially  impair  its  security.  But  it  would  not  follow  from 
.  apportionment  that  jiistice  could  be  done  to  the  owners  of  the  different 
rests  by  the  apportionment.  It  would  be  extremely  dillicult,  even  if  not 
racticable,  so  to  divide  the  amount  of  the  mortgage  between  the  different 
i:els  of  land  and  buildings  upon  them,  as  to  secure  to  each  its  appropriate 
t  of  the  burden.  Certainly  no  basis  has  been  presented  by  the  evidence, 
)y  tl\e  report,  for  accomplishing  that  result,  and,  in  addition  to  this  cir- 
aatance,  the  fact  ajjpears  to  have  been  reliably  proved  by  the  evidence  that, 
v.ax.y.s.110.5— 17 
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wbeo  the  old  buildings  now  standing  upon  tbe  land  shall  be  removed,  its  valne 
will  be  greatly  enhanced,  by  placing  one  building  upon  it  instead  of  the  four 
which  are  already  there.  The  case  is  not  one  where  it  is  probable  that  an 
actual  partition  of  the  property  can  be  made  without  great  prejudice  to  one 
or  the  other  of  the  joint  owners,  and  that  is  a  circumstance  indicating  the 
propriety  of  a  sale.  So,  also,  is  the  fact  that  tbe  property  divided,  as  the 
buildings  have  divided  it,  will  be  worth  in  the  aggregate  a  very  substantial 
amount  less  than  tbe  property  will  be  worth  as  a  whole,  with  the  ability  to 
improve  it  hereafter  in  the  manner  already  stated;  and  when  that  may  be  its 
relative  situation  it  has  been  held  by  the  courts  to  present  a  proper  case  for  a 
sale,  instead  of  an  actual  partition.  C'lason  v.  Clason,  6  Paige,  541;  Bentley 
v.  Dock  Co.,  14  N".  J.  Eq.  480.  And  this  equitable  criterion  for  the  dis- 
position of  the  case  is  also  sanctioned  by  Smith  v.  Smith.  10  Paige,  470;  Van 
Arsdale  v.  Drake,  2  Barb.  599;  Haywood  v.  Jitdson,  4  Barb.  228;  Van  Oman 
V.  Phelps,  9  Barb.  500;  Walker  v.  Walker,  3  Abb.  N.  C.  12.  WhUe  tlie  case 
is  not  free  from  doubt,  the  most  practicable  mode  of  determining  it,  as  two 
of  tbe  owners  insist  upon  a  sale,  is  that  adopted  by  the  referee,  and  approved 
by  the  court.  It  is  probably  the  best  that  can  be  done  to  promote  the  inter- 
est and  protect  the  rights  of  each  of  these  different  parties,  and  the  judgment 
from  which  the  appeal  has  been  talcen  should  be  afiBrmed,  but,  under  the  pe- 
culiar circumstances  attending  tbe  case,  it  should  be  without  costs  of  the  ap- 
peal.   All  concur. 

OioBDANO  V.  Manhattan  Rt.  C!o.  et  al. 

(Supreme  Cowrt,  Oeneral  Term,  £*(r«t  Department.    March  98, 1S90.) 

1.  ELBVATBD  RAILROiDS— l!TJUItIS8  TO  ABUTTraO  OwifBES— APPBAL. 

In  an  action  to  enjoin  the  maintenance  of  an  elevated  railroad  in  front  of  plain- 
tiff's premises,  and  for  damages  caused  by  ita  operation,  defendants,  on  appealing 
from  the  judgment,  stipulated  to  waive  any  exception,  or  right  to  have  the  question 
of  damages  reviewed  as  a  question  of  fact;  and  the  evidence  relating  to  the  damage 
suffered  Dy  plaintiff  was  omitted  from  tbe  case  oo  appeal.  Held,  that  nothing  was 
IttTt  in  the  case  which  made  It  important  to  determine  whether  plaintUF  was  the 
owner  of  the  fee  In  the  bed  of  the  street,  as  well  as  an  abutting  owner,  and  it  was 
snfBcient  that  she  was  the  latter, 
t.  Sake— M0RT01.GSB. 

The  decree.  In  snoh  case,  provided  that  plaintiff  should  not  be  entitled  to  reoeivB 
the  compensation  awarded  until  she  delivered  to  defendants  a  conveyance  aod  re- 
lease from  herself  and  her  mortgagees.  Held,  that  defendants  were  safflcienUy 
protected  agtdnst  any  claim  arising  out  of  the  existence  of  the  mortgage,  notwith- 
standing the  omission  to  bring  in  the  mortgagees  as  parties. 

Appeal  from  special  term,  New  York  county. 

Action  by  Aurelie  Giordano  against  the  Manhattan  Railway  Company  and 
the  Metropolitan  Elevated  Railway  Company.  There  was  judgment  forplaln- 
tifl,  and  defendants  appeal  therefrom. 

Argued  before  Yan  Brunt,  P.  J.,  and  Babbett  and  Baktlett,  J  J. 

Daetes  tt  Rapallo,  {^Brainard  Tolles,  of  counsel,)  for  appellants.  E.  W. 
Tyler,  for  respondent. 

Baktlett,  J.  This  is  an  action  to  recover  damages  sustained  by  the  plain- 
tiff by  reason  of  the  existence  of  the  elevated  railway  structure  of  the  de- 
fendants in  front  of  premises  belonging  to  her,  on  South  Fifth  avenue,  in 
the  city  of  New  York,  and  to  enjoin  the  defendants  from  continuing  Xa 
maintain  said  structure,  or  to  operate  their  railroad  thereon.  Tbe  trial  re- 
sulted in  a  judgment  awarding  tbe  plaintiff  ^,267.73  as  damages,  and  direct- 
ing that  the  defendants  should  be  enjoined  from  tbe  further  maintenance  ot 
operation  of  their  elevated  railroad  in  front  of  the  plaintiff's  premises,  unless, 
within  90  days  after  service  of  notice  of  entry  of  the  judgment,  the  defend- 
ants should  tender  to  the  plaintiff  $5,000,  upon  which  payment  the  plaintiff 
was  required  to  deliver  to  the  defendants  a  conveyance  and  release  from  her- 
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self,  and  from  certain  mortgaKees  of  the  premises,  which  should  convey  to 
the  defendants  the  right  to  use  the  street  in  front  of  the  same  for  the  main- 
tenance of  their  present  railroad  structure,  and  the  operation  of  their  railroad 
thereon,  and  should  release  the  defendants  from  all  future  damages  to  be  in- 
curred by  the  plaintiff  on  account  thereof. 

The  defendants  have  appealed  from  this  judgment.  Their  appeal,  however, 
raises  no  question  in  respect  to  the  amounts  awarded  to  the  plaintiff  by  the 
court  for  damages,  or  as  to  the  value  of  the  plaintiff's  easements,  which  the 
defendants  are,  by  the  terms  of  the  judgment,  allowed  to  acquire  upon  pay- 
ment of  85,000  as  therein  prescribed.  This  appears  from  the  stipulations 
printed  on  the  last  two  pages  of  the  appeal-book.  The  only  questions  dis- 
cussed upon  the  oral  argument  were — First,  whether  the  plaintiff  was  the 
owner  in  fee  of  any  portion  of  the  central  strip  of  South  Fifth  avenue  upon 
which  the  defendants'  trains  run,  or  was  merely  an  abutting  owner,  whose 
property  was  bounded  by  the  side  of  the  street ;  and,  secondly,  whether  tlie 
mortgagees  of  the  premises  had  been  made  parties  to  the  action  in  such  a  way 
as  to  bind  them  by  the  judgment. 

The  trial  court  found,  as  a  matter  of  fact,  that  the  plaintiff  was  the  owner 
in  fee  of  the  western  half  of  the  street  immediately  in  front  of  her  premises, 
subject  to  the  rights  of  the  city  of  New  York,  and  of  the  public,  to  use  the 
same  for  the  ordinary  purposes  of  a  public  street.  The  appellants  contend 
that  this  finding  was  erroneous,  as  a  matter  of  law.  We  do  not  think  it 
makes  any  difference,  so  far  as  the  maintenance  of  the  action  is  concerned, 
or  so  far  as  the  correctness  of  the  judgment  is  conceined,  whether  this  finding 
is  erroneous  or  not.  The  evidence  left  no  doubt  that  the  plaintiff  was  an 
abutting  owner,  who  had  certain  easements  in  the  street,  even  if  she  did  not 
own  a  fee  therein,  subject  to  the  public  use ;  and  it  made  no  difference,  for 
tlie  purposes  of  this  suit,  whether  she  owned  th-  fee  or  not,  so  long  as  she 
was  entitled  to  the  easements,  by  virtue  of  her  position  as  an  abutting  owner. 
It  does  not  appear  that  the  damages  assessed,  or  the  compensation  awarded, 
were  augmented  by  reason  of  the  finding  that  the  plaintiff  owned  the  fee  ; 
nor  can  it  properly  be  assumed  that  they  were  thereby  increased,  in  view  of 
the  terms  of  the  stipulation  under  which  the  evidence  relating  to  the  damage 
snifered  by  the  plaintiff  was  omitted  from  the  printed  case  on  appeal.  "The 
defendants  stipulate  to  waive  any  exception,  or  right  to  have  the  question  of 
damages,  or  ita  extent,  as  a  question  of  fact,  reviewed  on  this  appeal;"  and 
there  is  excepted  from  the  case,  as  printed,  the  evidence  "relating  to  the 
value  of  the  plaintiff's  alleged  easements  or  other  property  in  or  over  South 
Fifth  avenue,  taken  by  the  defendants  for  the  purposes  of  their  elevated  rail- 
road, and  that  relating  to  the  amount  of  damages  sustained  by  the  plaintiff 
from  the  alleged  interference  with  such  easements  or  other  property  by  the 
maintenance  and  operation  of  the  railway  in  the  past."  Thus,  there  is  noth- 
ing left  in  the  case  which  makes  it  of  any  importance  to  determine  whether 
or  not  the  plaintiff  was  the  owner  of  the  fee  in  the  bed  of  the  street,  as  well 
as  an  abutting  owner.     It  is  enough  that  she  was  the  latter. 

Upon  the  trial  the  defendants  proved  the  existence  of  a  mortgage  upon  the 
plaintiff's  premises,  and  the  court  granted  a  motion  that  the  mortgagees 
thoold  be  brought  in  as  parties.  The  appellants  insist  that  the  order  of  the 
court  to  this  effect  has  not  been  complied  with,  so  far  as  two  of  the  mort- 
gagees are  concerned, — Adrian  Iselin  and  Adrian  Iselin,  Jr.  A  notice  of 
appearance  in  their  behalf  is  contained  in  the  judgment  roll  ;  but,  in  the  ab- 
sence of  any  issue  arising  on  the  pleadings  between  them  and  the  elevated 
railroad  companies,  it  is  difficult  to  see  how  these  mortgagees  are  bound  by 
the  judgment.  The  form  of  the  decree,  however,  affords  ample  protection  to 
the  appellants,  notwithstanding  the  omission  to  bring  in  the  mortgagees,  as 
parties,  in  a  proper  manner.  The  plaintiff  is  not  entitled  to  the  compensa- 
tion awarded  by  the  court  for  the  easements  taken  until  she  delivers  to  the 


Digitized  by 


Google 


260  KKW  YORK   SDPPLEMBNT,  Vol.  9.  [Sup.  Ct. 

defendants  a  conveyance  and  release  not  only  from  herself,  but  from  these 
mortgagees.  This  provision  in  the  jadgment  is  an  effective  safeguard  to  the 
appellants  against  any  claim  arising  out  of  the  existence  of  the  mortgage  in 
question.  The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


Hynes  et  al.  v.  Farmers'  Loan  &  Trust  C!o. 

(Supreme  Court,  General  Term,  SHrBt  Department.    March  28, 1890.) 

Pabtibs— MiuoniDBB— Hbibs  axd  Widow. 

An  action  was  brought  by  the  widow  and  infant  heirs  at  law  of  a  testator  to  re- 
cover damages  snstained  by  the  wrongful  conduot  of  defendant,  special  ^nrdiaa 
of  the  infants,  on  the  sale  of  testator's  real  estate.  Held,  that  ther«  was  a  misjoin- 
der of  parties  plaintiff,  the  rights  of  the  widow  and  infants  being  entirely  differ- 
ent, and  Code  Civil  Proc.  i  446,  providing  that  all  persons  having  an  Interest  in 
the  subject  of  the  action  may  be  joined  as  plaintiffs,  except  as  therein  prescribed, 
not  being  intended  to  embrace  actions  for  damages  dependent  npon  different  inter- 
ests. 

Appeal  from  special  term,  Xew  Yorlc  county. 

Action  by  William  Kose  Hynes  and  Andrew  Hynes,  infants,  by  Mary  £. 
Hynes,  guardian  ad  litem,  and  said  Mary  E.  Hynes,  individually,  against  the 
Farmers'  Loan  &  Trust  Company.  Plaintiffs  appeal  from  an  order  sustaining 
a  demurrer  to  the  complaint. 

The  special  term  opinion  is  as  follows:  "Lawbenob,  J.  The  defendant 
demurs  to  the  complaint  on  three  grounds:  (1)  That  there  is  a  misjoinder  of 
parties  plaintiff,  in  that  the  plaintiffs  allege  a  cause  of  action  which  is  not 
joint  in  its  nature,  but  which  is  wholly  separate,  as  between  the  infant  plain- 
tiffs and  the  plaintiff  Mary  £.  Hynes  individually,  and  therefore  said  infant 
plaintiffs  should  proceed  by  independent  action;  that  it  appears  from  the  com- 
plaint that,  at  the  times  therein  mentioned,  the  defendant  did  not  in  any 
way  represent  the  interests  of  the  plaintiff  Mary  E.  Haynes  individually,  or 
in  any  way  act  for  her  in  the  litigation  described  in  the  complaint,  and  that 
therefore  whatever  cause  of  action  she  alleges  to  exist  in  her  favor  must  be 
asserted  in  an  independent  action;  (2)  that  two  causes  of  action  have  been 
improperly  united  in  said  complaint;  and  (3)  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  After  examining  the 
complaint,  I  am  of  the  opinion  that  the  first  ground  of  the  demurrer  naust  be 
sustained.  There  is  no  allegation  in  the  complaint  that  the  defendant  was 
under  any  duty  to  the  plaintiff  Mary  E.  Hynes,  in  respect  to  the  property 
mentioned  therein.  Her  interest  in  the  property  was  that  of  dowress,  and  she 
could  have  enforced  her  rights  by  an  application  to  the  court  at  any  time. 
There  is  not  a  fact  stated  in  the  complaint  which  goes  to  show  that  Mrs. 
Hynes  could  be  or  was  in  any  manner  restrained  by  the  defendant  from  as- 
serting her  rights,  and,  even  if  it  should  be  conceded  that  the  infants  have 
some  cause  of  action,  it  is  equally  clear  that  their  mother  is  in  no  sense  either 
a  necessary  or  a  proper  party,  in  her  individual  capacity,  to  this  action.  I 
am  also  of  the  opinion  thiit  the  defendant  is  entitled  to  succeed  upon  the 
ground  that  two  causes  of  action  have  been  improperly  united  in  the  com- 
plaint. If  the  infants  have  any  cause  of  action  against  the  defendant,  it 
arises  from  the  breach  of  trust  imposed  upon  it  as  guardian  ad  litem,  and 
falls  therefrom  within  the  causes  of  action  speciBed  in  subdivision  8  of  sec- 
tion 484  of  the  Code  of  Civil  Procedure.  But  the  defendant,  as  already  stated, 
owed  no  duty  as  trustee  or  guardian  to  Mrs.  Hynes.  It  had  no  control  over 
her  as  a  widow  entitled  to  dower  in  the  property  belonging  to  the  infants, 
and  had  no  power,  even  if  it  had  had  the  Inclination  to  restrain  her  from  ob- 
taining her  rights  in  said  property.  Her  cause  of  action  against  the  defend- 
ant, if  any,  must  fall  under  subdivision  9  of  section  484  of  the  Code,  to-wit: 
Causes  of  action  to  recover  '  upon  claims  arising  out  of  the  same  transaction 
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or  transactions  connected  witli  the  same  subject  of  action,  and  not  included 
witliin  one  of  the  foregoing  subdivisions  of  this  section.'  It  can  in  no  just 
sense,  in  the  view  which  I  take  of  this  case,  be  said  that  the  acts  complained 
of  on  the  part  of  the  defendant,  in  respect  to  the  infants  and  the  wrong,  if 
any,  alleged  to  have  been  sustained  by  Mrs.  Hynes,  constituted  one  transac- 
tion. In  the  case  of  the  infants,  as  we  have  seen,  the  defendant  is  sought  to 
be  held  liable  for  a  breacli  of  duty  or  negligence  as  guardian.  In  the  case  of 
Mrs.  Hynes  it  is  sought  to  be  held  liable  for  an  independent  wrong.  The  fact 
Uiat  the  grievance  of  eacli  arises  in  respect  to  the  same  property  does  not 
make  a  transaction  Joint  which  is  in  its  nature  separate  and  distinct.  Gray 
T.  RothschUd.  112  N.  Y.  669,  19  N.  E.  Rep.  847.  Again,  under  the  provis- 
ions  of  section  484  of  the  Code  of  Civil  Procedure,  it  must  appear  upon  the 
face  of  the  complaint  that  all  the  causes  of  action  so  united  belong  to  one  of 
the  subdivisions  of  that  section;  that  they  should  be  consistent  with  each 
otiier,  and,  except  as  otherwise  provided  by  law,  that  they  affect  all  the  parties 
to  the  action.  It  is  quite  evident  that  the  alleged  cause  of  action  in  favor  cf 
the  infants  and  the  alleged  cause  of  action  in  favor  of  their  mother  do  not 
belong  to  the  same  class,  nor  do  they  afTect  all  the  parties  to  the  action,  each 
cause  being  separate  and  distinct,  the  one  falling  witliin  the  eighth,  and  the 
other,  if  it  exists  at  all,  falling  within  one  of  the  subdivisions  of  section  484. 
See  Enos  v.  Thomas,  4  How.  Pr.  48;  Higgins  v.  Crichton,  11  Daly,  114. 
Nor  is  there  anything  on  the  face  of  the  complaint  which  shows  that  the 
tauses  of  action  stated  therein  fall  within  the  exception  contained  in  section 
484  of  the  Code,  which  relates  mainly  to  foreclosure  actions.  See  Nichols  t. 
Drew,  94  N.  Y.  26,  per  Finch,  J.  Lastly,  if  my  coaclusion  is  riglit  that 
tbere  is  no  allegation  in  the  complaint  vhish  shows  any  breach  of  trust  or 
duty  on  the  part  of  the  defendant  towards  Mrs.  Hynes,  it  follows  that  the  de- 
murrer, on  the  ground  tliat  tlie  complaint  does  not  state  facts  sufficient  to 
cunstitute  the  cause  of  action,  must  also  be  sustained,  inasmucli  as  it  has 
loDg  been  held  that  where  two  or  more  plaintiffs  unite  in  bringing  a  joint  ac- 
tion, and  the  facts  stated  do  not  show  a  joint  cause  of  action  in  them,  a  de- 
murrer on  the  ground  of  insufiBciency  will  be  upheld.  Mann  v.  Marsh,  35 
Barb.  68.  Furthermore,  if  by  any  inference,  from  the  allegations  in  the  com- 
plaint, a  cause  of  action  can  be  made  out  in  favor  of  Mrs.  Hynes,  it  appears 
on  the  face  thereof  that  it  is  entirely  separate  and  distinct  from  tliat  of  the  in- 
hnts,  and  in  such  a  case  a  demurrer  on  the  ground  of  insufficiency  will  also 
lie.  eray  v.  Rothschild,  112  N.  Y.  668.  19  N.  E.  Bep.  847.  There  should 
be  judgment,  therefore,  for  the  defendant  upon  the  demiurrer,  with  leave  to 
plaintiffs  to  amend,  if  so  advised,  upon  payment  of  costs." 

Argued  before  Van  Bbttnt,  P.  J.,  and  Bkady  and  Daniels,  J  J. 

Williams.  Becor,  for  appellants.  Turner,  McClure  A  Rolston,  for  re- 
spondent. 

Beadt,  J.  The  infant  plaintiffs,  by  their  guardian,  Mary  E.  Hynes,  and 
that  lady  individually,  brought  this  action  to  recover  damages  sustained  by 
the  wrongful  conduct  of  the  defendant.  The  infants  are  the  heirs  at  law  of 
Villiam  R.  Hynes,  and  Mary  E.  is  his  widow.  It  became  desirable,  if  not 
necessary,  to  sell  a  part  of  the  realty,  and  in  proper  form,  and  to  the  proper 
tribunal  application'was  made  for  leave  to  do  so,  which  was  granted.  The 
defendant  was  in  the  proceeding  appointed  a  special  guardian  to  take  care  of 
the  interest  of  the  infants,  but  it  is  charged  that,  by  appeals  wrongfully  taken 
and  delays  wrongfully  interposed,  the  defendant,  disregarding  its  duties,  and 
contriving  and  intending  to  injure  the  infants  and  the  widow,  so  conducted 
the  proceeding  tliat  the  advantageous  market  for  a  sale  passed  away,  and  the 
property,  in  consequence  of  these  acts,  was  so  prejudiced  and  sacriQced  that 
when  sold  it  brought  less  than  about  60  per  cent  of  its  value,  subjecting  the 
plaiaiiSs  to  the  expense  and  loss  of  •100,000,  for  treble  which  amount  dam- 
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ages  were  claimed.  The  complaint  was  demurred  to  for  three  reasons  :  (1) 
Misjoinder  of  parties  plaintiff;  (2)  causes  of  action  improperly  joined;  (3)  in- 
suflBciency  of  cause  of  action. 

The  learned  justice  at  special  term  sustained  the  demurrer,  expressing  bis 
views  in  an  elaborate  and  conclusive  opinion.  It  may  not  be  necessary, 
therefore,  to  add  aught  to  it,  but  some  suggestions  may  be  made.  The  mis- 
joinder is  quite  apparent  from  the  fact  that  the  rights  of  the  infanta  and  the 
widow  are  entirely  different.  The  heirs  are  owners  of  the  fee,  and  equally 
entitled  to  the  advantages  of  the  sale, — the  widow  only  to  so  much  of  them  as 
corresponds  with  or  is  proportionate  to  the  value  of  her  dower  right.  Her 
interest,  therefore,  is  not  in  the  fee,  but  its  product,  and  must  be  judged  and 
estimated  by  different  legal  elements,  and  therefore  must  be  presented  for 
consideration  separately.  Different  causes  of  action  may  be  joined  if  they 
are  such  as  may  be  enforced  by  all  of  the  plaintiffs,  but  separate  claims  can- 
not be  united  by  several  plaintiffs,  although  kindred  and  dependent  upon 
similar  facts.  Qray  v.  Rothschild,  112  N.  T.  668,  19  N.  E.  Rep.  847.  The 
case  of  Nichols  v.  Drew,  94  N.  Y.  22,  affords  no  aid  to  the  plaintiff  on  this 
subject.  The  objection  there  was  to  a  misjoinder  of  the  causes  of  action. 
The  Code,  it  Is  true,  by  section  446,  provides  that  "all  persons  having  an  in- 
terest in  the  subject  of  the  action,  and  obtaining  the  judgment  demanded, 
may  be  joined  as  plaintiffs,  except  as  otherwise  expressly  prescribed  in  this 
act/'  But  this  does  not  embrace  all  actions  for  damages  dependent  upon 
different  interests,  and  was  not  intended  to  produce  such  confusion;  hence 
the  exception  in  the  section.  In  an  action  for  partition,  for  illustration, 
where  many  may  have  an  interest  in  the  subject  of  the  action,  they  may  be 
joined-  In  an  action  for  damages  only,  there  is  no  subject  of  the  action  eo 
nomine,  as  contradistinguished  from  the  cause  of  action.  The  interest  is  not 
in  any  subject,  but  in  the  result.  It  is  not  to  enforce  any  claim  to  specitic 
property,  real  or  personal,  or  to  set  aside  a  will,  or  any  written  instrument, 
or  in  relation  to  a  nuisance  or  to  recover  the  possession  of  any  tano-'>-e  thing, 
or  to  secure  its  appropriation,  but  merely  for  such  compensation  as  may  be 
awarded  for  injuries  received, — for  something  not  in  esse,  but  to  be  created 
by  the  verdict,  if  one  be  rendered  in  favor  of  the  plaintiff.  See  Brinkerhoffy. 
Brown,  6  Johns.  Ch.  139;  Reedy.  Stryker,  12  Abb.  Pr.  47;  Peek  v.  Elder,  3 
Sandf.  126.  The  subjects  thus  indicated  for  the  union  of  several  plaintiffs 
may  be  said  to  be  exceptions  to  the  general  rule.  As  a  general  principle, 
several  plaintiffs,  having  distinct  and  independent  claims  against  a  defendant, 
cannot  join  in  a  suit  for  the  separate  relief  of  each.  Murray  v.  Hay,  1  Barb. 
Ch.  59;  Wood  v.  Pen'y,  1  Barb.  114.  It  is  unnecessary,  however,  to  pursue 
this  subject  further.  The  judgment  appealed  from,  for  these  reasons  and 
those  given  by  Justice  Lawbenoe,  should  be  affirmed,  with  costs.  All 
concur. 


People  ex  rel.  Loboh  v.  Fbemoh  et  al..  Police  Commissioners. 
(Supreme  Cawrt,  Qeneral  Term,  First  Department    March  88, 1890.) 

UmnOIFAL  COBP0B1.TI0NS — DiBCEAKOB  OF  PoUCEWrH — AFFSAI.. 

The  action  of  the  police  oommissionerg  In  dismissing  a  patrolman  for  leaving  his 
'   post  without  being  reliered,  and  in  csoming  to  the  police  station  so  intoxicated  aa  to 
be  unfit  for  duty,  cannot  be  reviewed,  where  the  evidence  as  to  the  intoxication  is 
entirely  unuontroverted. 

Certiorari  by  Louis  Lorch  to  review  the  action  of  Stephen  B.  French  and 
others,  as  police  commissioners  of  the  city  of  New  York,  in  dismissing  the 
relator  from  the  police  force. 

Argued  before  Van  Bkunt,  P.  J.,  and  Bakrbtt  and  Baktlett,  JJ. 

John  M.  Tiemey,  for  relator.    John  J.  Delaney,  for  respondents. 
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Bartlett,  J.  The  relator  was  charged  with  neglect  of  duty  and  conduct 
unbecoming  an  officer  in  two  particulars:  First,  in  leaving  bis  post  upon 
his  tour  of  patrol  duty  on  October  18,  1888,  without  being  relieved;  and,  see- 
ofuUy.in  being,  when  he  came  to  the  police  station  on  that  occasion,  so  much 
under  the  influence  of  liquor  as  to  be  unflt  for  duty.  The  captain  of  the  pre- 
cinct to  which  the  relator  belonged,  the  sergeant  and  the  roundsman,  all  tea- 
tiSed  that  the  relator  was  intoxicated  when  he  came  to  the  police  station,  dnd 
tbe  captain  and  sergeant  both  expressed  the  opinion  that  he  was  so  much  un- 
der the  influence  of  liquor  as  to  be  unflt  for  duty.  Tbe  relator,  who  was 
iwom  In  his  own  behalf,  did  not  deny  that  he  was  drunlc,  and  indeed  made 
no  reference  whatever  in  bis  testimony  to  that  part  of  the  cliarge  which  re- 
lated to  intoxication.  He  conSned  himself  to  an  explanation  of  the  fact  that 
be  left  bis  post  before  being  relieved.  He  testified  that  when  he  was  on  the 
relieving  point  he  saw  an  officer  come  along  on  a  car,  and,  supposing  that  it 
was  bis  relief,  he  went  to  tlie  police  station,  and  saw  his  relief  there  on  the 
floor,  at  which  he  was  so  surprised  that  he  could  not  answer  tbe  captain  when 
tbe  captain  asked  him  what  he  was  doing  there.  It  is  clear  enough  tliat  the 
respondents  would  not  have  dismissed  and  did  not  dismiss  the  relator  from 
the  police  force  l>ecause  he  left  his  post  too  early  on  this  occasion.  If  he  had 
been  sober,  tbe  fact  that  he  came  directly  to  the  station-house  would  have 
been  convincing  evidence  of  the  truthfulness  of  bis  explanation,  to  tbe  effect 
that  he  had  simply  made  a  mistake.  But  the  evidence  as  to  bis  intoxicated 
condition  was  not  only  sufficient  in  itself,  but  was  entirely  uncontro verted; 
and,  under  these  circumstances,  the  determination  of  the  board  of  police  can- 
not be  questioned.    The  writ  of  certiorari  must  be  dismissed,  with  coats. 

All  concur. 


Pboplb  ex  reh  Hansen  v.  MoClaye  et  al..  Police  Commissioners. 
(Supreme  Court,  General  Term,  First  Department.    March  28, 1890.) 
Kdeicipai.  Corpokations — ^Dischjlbos  of  Poucbman — Afpbai.. 

On  the  trial  of  a  policeman  charged  with  conduct  unbecoming  an  officer,  in  arrest- 
Inga saloon-keeper  for  a  violation  of  the  excise  laws,  and  agreeing  with  him  to  make 
the  charge  that  ot  exposure  for  Bale  instead  of  for  an  actual  sale,  fortheconsideration 
of  lis,  tbe  saloon-keeper  testified  that  defendant  first  arrested  his  iMtf-tender,  and 
then  arrested  the  witness  at  his  own  suggestion,  and  discharged  the  bar-tender ;  that 
witness  was  taken  to  the  station  and  discharged ;  that  he  gave  defendant  CIO,  because 
It  was  abigfavorhehad  done,  taking  witness  Instead  of  the  bar-tender ;  and  that  no 
contract  was  made  for  the  payment  of  the  money.  The  arrest  was  made  at  half 
past  1  in  the  morning,  when  it  was  apparent  the  law  was  being  violated  by  having 
the  saloon  open.  The  officer  denied  receiving  tbe  money.  Held,  that  the  action  of 
the  oommissioners  in  discharging  defendant  would  be  affirmed. 

Certiorari  by  George  Hansen  against  John  McClave  and  others,  as  police 
commissioners  of  the  city  of  New  York,  in  dismissing  the  relator  from  the 
police  force. 

Argued  before  Van  Bbunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

John  M.  Tiemey,  for  relator.     John  J.  Delaney,  for  respondents. 

Danieu,  J.  Tbe  relator  was  charged  with  conduct  unbecoming  an  of- 
ficer, consisting  in  the  act  of  arresting  August  Gloistein,  the  proprietor  of  a 
liqnor  saloon,  for  a  violation  of  tbe  excise  laws,  and  entering  into  an  agree- 
ment with  him  to  make  tbe  charge  against  him  that  of  exposure  for  sale  in- 
itesd  of  for  an  actual  sale,  for  the  consideration  of  $25,  and  that  he  received 
for  that  the  sum  of  $10,  and  afterwards  called  upon  the  person  arrested  and 
demanded  the  additional  815.  Upon  the  hearing  l>efore  one  of  the  commis- 
sioners, Gloistein  was  sworn  and  examined  as  a  witness,  and  testified  that 
tbeofScer  first  arrested  his  bar-tender,  and  at  his  own  suggestion  discharged 
tbe  bar-tender  and  arrested  Gloistein  himself;  that  he  was  taken  to  the  Essex 
market,  where  he  was  discharged;  and  that  be  handed  to  the  offtcer  the  sum 
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of  810,  to  take  a  drink,  because  it  was  a  big  favor  he  had  done, — taking  him- 
self instead  of  the  bar-tender.  His  statement  was  that  no  contract  was  made 
between  himself  and  the  officer  for  the  payment  of  this  money.  The  arrest 
was  made  at  half  past  1  o'clock  in  the  morning,  when  it  was  apparent  the 
law  was  being  violated  by  having  the  saloon  opened  for  the  sale  and  disposi- 
tion of  intoxicating  liquors.  The  officer  denied  having  received  this  naonejr 
tfOm  Gloistein ;  but  upon  this  state  of  the  evidence  it  was  for  the  commission- 
ers to  determine  whether  the  charge  was  or  was  not  sustained.  They  bad 
the  witnesses  before  them,  observing  their  appearance  and  demeanor,  and 
probable  truthfulness,  and  concluded  that  the  charge  had  so  far  been  mada 
out  as  the  evidence  of  Gloistein  tended  to  sustain  it.  It  was  not  necessary 
that  it  should  be  proved  that  the  officer  received  the  entire  amount  mentioned 
in  the  specification.  It  was  sufficient  to  sustain  the  charge  that  he  received 
this  sum  of  $10,  and  the  probabilities  of  what  appears  to  have  taken  place 
were  that  Gloistein  was  an  unwilling  witness,  intending  to  swear  to  no  more 
than  he  could  avoid  in  support  of  the  charge,  and  it  could  therefore  be  very 
well  assumed,  as  it  undoubtedly  was  by  the  commissioners,  that  the  money 
was  in  fact  handed  to  the  officer  in  performance  of  an  agreement  to  pay  it  for 
the  favor  conferred  by  him  upon  this  witness.  This  was  an  abuse  of  his  au- 
thority, and,  if  it  should  be  tolerated,  it  could  not  be  otherwise  than  gener- 
ally mischievous  in  its  results;  for  an  officer  making  an  arrest  might  very 
well  then  understand  that  what  should  be  given  to  him  for  favoring  the  per- 
Bonarrested,  or  concealing  an  actual  violation  of  the  law,  would  not  involve 
him  in  the  liability  of  dismissal  from  the  force.  It  could  not  prove  otherwise 
than  demoralizing,  inducing  officers  to  violate  their  obligations,  and  to  toler- 
ate abuses  and  offenses  which  otherwise  would  and  should  be  made  the  sub- 
ject of  punishment.  The  officer  has  no  such  authority.  The  law  will  not 
permit  him,  for  favors  or  indulgences  extending  to  persons  arrested,  to  re- 
ceive gratuities  in  this  manner  whose  direct  effect  would  be  to  induce  the  vio- 
lation of  its  obligations  and  the  disregard  of  their  own  duties.  The  case  was 
sufficiently  made  out  to  sustain  the  conclusion  reached  by  the  commissioners. 
It  was  not  essential  that  the  entire  $25  mentioned  in  the  specification  should 
have  been  paid  to  him,  or  that  he  himself  should  call  upon  Gloistein  for  that 
sum ;  but  it  whs  sufficient  that  he  received  this  amount  of  money  as  he  an- 
doubtedly  did  for  favoring  Gloistein  in  the  charge  made  against  him  when  be 
was  taken  to  the  court.  The  order  made  by  the  commissioners  should  there- 
fore be  affirmed.     All  concur. 


Iewes  v.  Matob,  Eto„  of  New  York  Cmr. 
(Supreme  Court,  General  Term,  First  Department.    March  28, 1890.) 

EmmNT  Domain — Compensation — Intebbst. 

LawB  N.  Y.  1888,  o.  191,  i  3,  relating  to  the  aoqaisltioii  of  lands  for  sohool  pur- 
poses, provides  that,  on  the  final  confirmation  of  the  report  of  the  commissionen 
appointed  to  condemn  land  for  school  purposes,  the  mayor,  eta,  of  the  city  of  Kew 
York  "shall  become  and  be  seised  in  fee-simple  absolnie  of  the  lands  Incladedin 
said  report,  •  •  •  and  thereupon  the  said  mayor  •  •  •  shall  immediately 
take  possession  of  the  same,  without  any  suit  or  proceedings  at  law  for  that  pur- 
pose. "  Section  4  enacts  that "  the  comptroller  of  the  city  of  New  York,  upon  the  oon- 
flrmatlon  of  the  said  report,  shall  pay  to  the  parties  entitled  thereto  the  respective 
sum  or  sums  so  estimated  and  reported  In  their  favor,  respectively,  with  lawful  in- 
terest from  the  date  of  such  confirmation ;  and,  in  default  thereof  vrtthln  four  cal- 
endar months  after  the  date  of  such  confirmation,  said  persons  or  parties  respect- 
ively, his,  her,  or  their  respective  heirs,  executors,  administrators,  aucoessors,  or 
assigns,  may  sue  for  and  recover  the  same,  with  lawful  interest,  from  and  after  de- 
mand thereof,  and  the  costs  of  suit. "  Held  that  it  was  intended  that  the  city 
should  not  be  put  into  default  and  ohargeable  with  interest  until  a  dmiand  wu 
made  for  payment  of  the  award,  but  that  after  demand  had  been  made  the  city 
would  be  m  default,  and  the  ordinary  rules  as  to  the  mnning  of  interest  would 
apply. 

Submission  on  agreed  statement. 
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Action  by  Bobert  Irwin  against  the  Mayor,  etc.,  of  ttie  city  of  New  York. 
Argoed  before  Yak  Brunt,  P.  J.,  and  Brady  and  Daniei.s,  JJ. 
Toumtend  <£  Mahon,  for  plaintiff.    O.  If.  Harris,  for  defendant. 

Yak  BRinnr,  P.  J.  On  tbe  SOth  of  July,  18S9,  tbe  report  of  the  commis- 
«ionera  of  eetimate  in  tbe  matter  of  acquiring  lands  for  school  purposes  was 
duly  confirmed.  In  said  report  the  commissioners  awarded  the  sum  of  $59,- 
250  to  the  plaintiff,  as  damages  for  the  taking  of  certain  lands  owned  by  bim, 
which  were  taken  for  school  purposes.  On  the  26th  of  August,  1889,  the 
plaintiff  made  due  demand  for  the  payment  of  the  amount  of  the  award  made 
to  him,  with  interest.  On  the  9th  of  October,  1889,  the  defendants  tendered 
to  the  plaintiff  the  sum  of  $59,250  the  amount  awarded  by  the  report  of  the 
'Commissioners,  which  was  refused  by  him  on  tbe  ground  that  interest  on  said 
anm  from  the  date  of  confirmation  of  said  report  was  by  law  due  and  owing 
to  him.  On  tbe  4th  of  December,  1889,  the  plaintiff  served  another  notice, 
demanding  payment,  and  served  the  same  upon  the  comptroller.  More  tlian 
30  dajrs  having  elapsed  since  tbe  service  of  such  notice  upon  the  comptroller, 
and  no  part  of  such  claim  or  interest  having  been  paid  by  defendants,  upon 
this  agreed  state  of  facts  the  plaintiff  asks  judgment;  the  sole  difference  \»- 
tween  the  plaintiff  and  defendant  being  that  tbe  plaintiff  claims  that  he  is  en- 
titled to  interest  un  the  award  made  to  him  from  the  date  of  the  confirmation 
thereof,  whereas  the  defendant  insists  that  he  can  claim  interest  only  from 
and  after  four  months  from  said  date.     By  chapter  191  of  the  Laws  of  1888, 

L3,  (being  the  act  under  which  these  proceedings  for  condemnation  were 
d,)  it  is  provided  that,  on  the  final  confirmation  of  the  report  of  the  com- 
missioners "the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York 
shall  become  and  be  seised  in  fee-simple  absolute  of  the  lands  included  in  said 
report,  the  same  to  be  converted,  appropriated,  and  used  to  and  for  tbe  afore- 
said purposes,  accordingly;  and  ttiereupon  the  said  mayor,  aldermen,  and 
commonalty,  by  the  board  of  education  of  said  city,  shall  immediately  take 
possession  at  the  same,  without  any  suit  or  proceedings  at  law  for  that  pur- 
pose," and  all  leases  and  other  contracts  then  cease.  And  section  4  enacts 
tliat  "the  comptroller  of  the  city  of  New  York,  upon  the  confirmation  of  the 
Bsid  report,  shall  pay  to  the  parties  entitled  thereto  the  respective  sum  or 
sums  so  estimated  and  reported  in  their  favor,  respectively,  with  lawful  inter- 
est from  the  date  of  such  confirmation,  and,  in  default  thiereof  within  four 
calendar  months  after  the  date  of  such  confirmation,  said  persons  or  parties, 
respectively,  his,  her,  or  their  respective  heirs,  executors,  administrators,  suc- 
cessors, or  assigns,  may  sue  for  and  recover  the  same,  with  lawful  interest 
from  and  after  demand  thereof,  and  the  cost  of  suit." 

Tbe  provisions  of  this  act  in  respect  to  interest  are  manifestly  contradictory. 
By  tbe  first  portion  of  the  section  the  comptroller  is  required  to  pay  the  award, 
with  interest  from  the  date  of  the  confirmation  of  the  report,  while  the  con- 
cluding part  provides  that,  in  case  of  a  failure  to  pay  within  four  months  after 
the  date  of  confirmation,  a  suit  may  be  brought;  and  the  recovery  is  limited 
to  tbe  amount  of  the  award,  with  lawful  interest  from  and  after  a  demand 
has  been  made  for  payment.  By  the  terms  of  this  act  it  was  undoubtedly  the 
dntyof  the  comptroUer,  upon  the  confirmation  of  the  report,  to  pay  to  the  par- 
ties entitled  thereto  tbe  sums  awarded  to  them,  with  lawful  interest  from 
the  date  of  sucb  confirmation.  But  in' the  case  of  tbe  bringing  of  a  suit 
in  order  to  collect  the  amount  of  tbe  award,  a  different  rule  in  regard  to 
theqaestion  of  interest  is  fixed  by  the  wording  of  the  statute,  which  provides 
that,  if  the  award  is  not  paid  within  four  calendar  months  after  the  date  of 
coaBrmation,  a  suit  maybe  brought  to  recover  the  same,  with  lawful  interest 
from  and  after  the  demand  thereof.  Hence,  if  the  demand  had  been  made  for 
the  payment  of  this  award  immediately  upon  its  confirmation,  then  interest 
Mould  commence  to  run  from  that  time  in  case  a  suit  had  been  brought.    If 
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that  demitnd  was  delayed  fbr  any  period  or  length  of  time,  then  it  evidently 
was  the  intention  of  the  legislature  that,  in  case  of  the  bringing  of  a  suit,  in- 
terest should  only  be  recovered  from  the  time  of  the  making  of  the  demand; 
in  other  words,  the  result  of  the  legislation  seems  to  be  that  if  the  defend- 
ants chose  to  wait  the  four  calendar  months  after  the  date  of  confirmation, 
and  only  to  pay  at  the  end  of  an  action,  they  would  be  required  to  pay  inter- 
est only  after  demand  had  been  made  upon  them,  whereas,  in  the  case  of  & 
voluntary  payment,  they  would  be  compelled  to  pay  interest  from  the  date  of 
confirmation. 

We  are  unable  to  reconcile  these  seemingly  inconsistent  provisions;  but  it 
seems  to  us  that  it  was  intended  that  the  city  should  not  be  put  in  default. 
and  chargeable  with  interest,  until  a  demand  whs  made  upon  them  for  the 
payment  of  the  award.  This  is  the  clear  language  of  the  statute,  and  it  is 
manifest  that  it  was  not  intended  that  the  owners  of  these  awards  should  be 
allowed  to  lend  their  money  to  the  city  at  the  legal  rates  of  interest,  which 
they  would  virtually  be  doing  by  failing  to  demand  payment  of  the  same,  if 
the  plaintiff's  construction  of  the  acts  in  question  should  prevail.  After  de- 
mand had  been  made  and  refused,  then  the  city  would  be  in  default,  and  the 
ordinary  rules  with  regard  to  the  running  of  interest  would  apply.  It  seems 
to  us  that  this  is  the  clear  intention  of  the  legislature,  and  tliat  the  interest  upon 
the  award  commenced  to  run  from  the  time  the  demand  was  made  upon  the 
comptroller  for  the  payment  of  the  same.  Snch  demand  having  been  made 
on  the  26th  of  August,  1889,  the  plaintiff  seems  to  be  entitled  to  recover  in- 
terest from  that  time.    Judgment  ordered  accordingly.    All  concur. 


Woods  «.  Gledhux. 
(Supreme  Court,  General  Term,  Flrtt  Department    March  23, 1S90.) 

WiTNBSS — COMPBTBNOT — HuBBAND  ANB  WlVB. 

In  an  action  for  crim.  con.,  plaintiff  is  not  prohibited  frooi  testifying  in  his  own 
behalf  by  Ckide  Civil  Proc.  N.  T.  $  881,  proridine  that  "a  hueband  or  wife  is  not 
competent  to  testify  against  the  other  upon  the  tnal  of  an  action  •  •  •  founded 
upon  an  allegation  of  adultery,  except  to  prove  the  marriage, "  or  disprove  the  alle- 
gation of  adultery.    Following  SmiUt  v.  O'Brien,  6  N.  Y.  Supp.  174. 

Appeal  from  circuit  court,  New  Yorlc  county. 

Action  by  Henry  Woods  against  Henry  Giedhill.  Plaintiff  appeals  from  a 
judgment  entered  upon  tlie  dismissal  of  his  complaint. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Purdy  &  McLaughlin,  (W.  H.  Reid,  of  counsel,)  for  appellant.  D»  Lan- 
cey  Nieoll,  for  respondent. 

Daniels,  J.  The  action  was  to  recover  damages  for  seducing  and  debauching 
the  plaintiff's  wife.  He  was  sworn  as  a  witness  to  establish  his  right  to  main- 
tain the  suit,  and  the  court  held  him  to  \»  incompetent  to  prove  any  fact  tend- 
ing to  establish  the  misconduct  alleged  as  the  ground  of  the  action.  But  by 
the  provisions  contained  in  section  828  of  the  Code  of  Civil  Procedure  it  has 
been  enacted  that  a  person  shall  not  be  excluded  from  being  a  witness  by  reason 
of  bis  interest  in  the  event  of  the  action,  or  because  be  was  a  party  thereto,  or 
the  husband  or  wife  of  a  party,  except  as  otherwise  prescribed  in  the  same  ti- 
tle. The  effect  of  this  section  is  to  make  the  party  competent,  nniess  by  some 
other  special  provision  that  competency  has  been  denied  to  him.  The  only 
provision  supposed  to  have  this  effect  is  that  contained  in  the  first  part  of  sec- 
tion 881  of  this  Code.  By  that  it  has  been  declared  that  "a  husband  or  wife  is 
not  competent  to  testify  against  the  other  upon  the  trial  of  an  action,  or  the 
the  hearing  upon  the  merits  of  a  special  proceeding  founded  upon  allegation 
of  adultery,  except. to  prove  the  marriage,"  or  disprove  the  allegation  of 
adultery.    But  the  plaintiff  was  not  offered  as  a  witness  to  give  evidence 
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against  his  wife,  bat  his  evidence  was  proposed  to  be  given  against  the  de- 
fendant in  the  action.  It  is  true  that  it  may  have  the  effect  of  implicating  her 
in  the  misconduct,  but  as  the  action  was  not  against  her,  but  against  anotlier 
person,  the  evidence  proposed  to  be  elicited  would  be  against  him,  and  him 
alone.  The  case,  accordingly,  was  not  within  this  prohibition  of  section  831  of 
the  Code;  and  the  same  point  has  been  disposed  of  in  this  manner  by  the  gen- 
eral term  of  the  second  department.  Smith  v.  O'Brien,  6  N.  Y.  Supp.  174. 
The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
plaintiff  to  abide  the  event.    All  concur. 


SoHKiDT  et  al.  V.  BocHBSTEa  LrraoGBAFHio  &,  Printing  Co. 

(SuTJreme  Court,  General  Term,  JHrrt  DepartmeiU.    March  28, 1890.) 

Chissb  or  Vbkub— Rsvnw  on  Affbai. 

An  order  changing  place  of  trial  for  oonvenlence  of  witnesses  will  not  be  dia- 
torbed  by  the  general  term,  though  it  would  also  hare  affirmed  the  order  if  the 
conrt  below  had  arrived  at  a  different  conclusion. 

Appeal  from  special  term.  New  York  county. 

Action  by  Konrad  Schmidt  and  Henry  Lehrberger  against  the  Rochester 
Lithographing  &  Printing  Company.  Plaintiffs  appeal  from  an  order  chang- 
ing pkce  of  trial  from  New  Yoric  county  to  Monroe  county,  for  the  conven- 
ience of  witnesses. 

Argued  beloie  Van  Britnt,  F.  J.,  and  Brady  and  Daniels,  JJ. 

Douglas*  d  Minton,  for  appellants.     W.  Martin  Jones,  for  respondent. 

Van  Brddt,  P.  J.  In  this  class  of  cases  it  is  exceedingly  difficult  to  deter- 
mine as  to  whether  justice  is  done  by  changing  the  place  of  trial  or  not.  It 
is  urged  upon  the  part  of  the  appellant  that  some  of  the  witnesses  who  are 
twom  to  upon  the  part  of  the  defendant  are  not  at  all  necessary,  and  cannot 
be  examined  upon  the  trial  of  this  action.  In  respect  to  two  of  these  wit- 
neeses  this  criticism  'seems  to  be  correct,  because  it  is  stated  that  they  will  be 
leqaired  for  the  purpose  of  proving  the  contract,  which  it  clearly  appears  was 
made  by  correspondence,  and  in  respect  to  the  terms  of  which  there  is  no 
qnestion.  But,  in  respect  to  the  other  witnesses  sworn  to,  the  fact  that  they 
are  necessary  and  material  witnesses  does  not  seem  to  be  successfully  ques- 
tioned. But  it  is  alleged  that  two  are  residents  of  Canada,  viz.,  the  city  of 
Toronto,  and  ttiat  their  convenience  will  not  be  considered  upon  a  motion  of 
this  nature;  leaving  but  seven  witnesses  upon  the  part  of  the  defendant.  It 
is  urged  that  these  seven  witnesses  are  to  give  cumulative  testimony,  and  that 
therefore  they  are  not  necessary. 

In  view  of  the  fact  that  the  same  criticism  can  be  passed  upon  the  proposed 
testimony  of  some  of  the  witnesses  for  the  plaintiff,  we  do  not  think  that  this 
oonsideration  is  entitled  to  much  weight.  The  witnesses  suggested  upon  the 
part  of  the  defendant  seem  to  have  borne  different  relations  to  the  subject- 
matter,  and  would  give  testimony  of  a  different  character;  and,  upon  the 
whole  case,  we  cannot  see  that  the  court  below  erred  in  coming  to  the  conclu- 
tion  which  it  did,  although,  perhaps,  if  it  had  arrived  at  a  different  concln- 
lion,  we  should  also  have  afflruied  the  order.  The  order  should  be  affirmed, 
with  SlO  costs  and  disbursements.    All  concur. 


YOISIN  V.  COHUEBOIAL  MXTT.  INS.  CO. 

{Supreme  Coruirt,  General  Term,  First  Department.    March  28, 18S0.) 

ApFBiL— Tike  or  Tikihg — Qsitbbai/  Tbiw. 

An  appeal  to  the  general  term  of  the  supreme  court  from  an  order  denying  a  mo- 
tion for  a  new  trial,  made  on  the  minutes  of  the  trial  court,  may  be  taken  after  the 
time  prescribed  for  an  appeal  from  the  judgment  had  expired. 
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Appeal  from  circuit  court,  New  York  county. 

Action  by  Stevens  Yoisin  against  tbe  Commercial  Mutual  Insurance  Com- 
pany. There  was  a  verdict  for  plaintiff.  Defendant's  motion  for  a  new  trial 
made  on  the  minutes  was  denied,  and  defendant  appealed.  Flaintift  now 
moves  to  dismiss  the  appeal. 

Argued  before  Brady  and  Daniels,  JJ. 

Treaduxll  Cleveland,  for  appellant.  Frederick  R,  Ootidert  and  William 
Mitchell,  for  respondent. 

Daniels,  J.    Tbe  motion  for  a  new  trial  was  made  after  the  recovery  of 
the  verdict,  and  denied  by  the  court.  Judgment  was  afterwards  entered  upon 
the  verdict,  and  a  notice  of  the  entry  served  upon  the  attorney  for  the  de- 
fendant; and  after  the  time  prescribed  for  an  appeal  from  the  judgment  had 
expired,  in  case  the  notice  was  sufficient  for  this  purpose,  the  notice  of  appeal 
was  served  from  the  order  denying  tbe  motion  for  a  new  trial.    And,  in 
support  of  the  application  to  dismiss  the  appeal,  the  objection  has  been  taken 
that  after  the  Judgment  was  entered,  and  the  time  had  expired  for  appeal- 
ing from  it,  an  appeal  could  not  be  taken  from  the  order  itself  denying  the 
motion  for  a  new  trial;  and  the  case  of  Derleth  t.  De  Graff,  104  N.  Y.  661, 
10  N.  E.  Rep.  351,  has  been  presented  as  an  authority  supporting  this  ob- 
jection.   In  that  case  the  appeal  was  taken  from  an  order  of  the  general  term 
affirming  an  order  denying  a  motion  for  a  new  trial.    At  the  time  of  tbe 
decision  an  appeal  which  had  been  taken  from  the  judgment  was  also  de- 
cided, resulting  in  an  affirmance  of  the  judgment;  and  a  motion  was  made 
in  the  court  of  appeals  to  dismiss  the  appeal  from  the  order  for  the  reason 
that  no  appeal  had  been  made  from  the  judgment;  and  the  court,  consid- 
ering this  motion  to  be  well  founded,  dismissed  the  appeal  from  the  order  of 
tbe  general  term  affirming  tbe  order  denying  a  new  triail.    And  this  conclusion 
was  deemed  to  be  warranted  by  the  fact  that,  upon  an  appeal  from  the  order 
to  the  court  of  appeals,  that  court,  by  its  reversal  of  the  order,  would  leave 
the  judgment  itself  undisturbed,  and  consequently  would  not  dispose  of  the 
litigation.    This  decision  seems  to  have  been  likewise  followed  in  the  dismis- 
sal of  a  similar  appeal  in  the  case  of  Koss  v.  Railroad  Co.,  109  K-  Y.  645,  16 
N.  E.  Rep.  682.    But  these  cases  relate  alone  to  the  practice  in  the  court  of 
appeals,  which  is  unaffected  by  legislative  enactments  relating  to  the  supreme 
court.    In  this  court  a  different  practice  has  been  prescribed.    Prior  to  its 
adoption  a  motion  for  a  new  trial  upon  a  case  could  not  be  made  after  final 
judgment  bad  been  entered.    But  this  was  changed  by  chapter  128  of  tbe  Laws 
of  1832,  which  provided,  in  any  personal  action  where  a  bill  of  exceptions 
should  be  taken,  or  demurrer  to  evidence  put  in,  or  a  case  should  be  made,  or 
notice  of  motion  given  for  a  new  trial  on  newly-discovered  evidence,  and  the 
proceedings  should  not  be  stayed,  the  party  in  whose  favor  tbe  verdict  was 
rendered  might  perfect  his  judgment  and  issue  execution.    But  it  was  fur- 
ther declared  that  it  should,  nevertheless,  be  lawful  for  the  other  party  to  pro- 
ceed to  obtain  a  hearing  before  the  supreme  court  upon  the  matters  in  ques- 
tion in  the  manner  thereinafter  mentioned;  and,  in  case  the  judgment  should 
be  in  bis  favor,  they  might  set  aside  the  proceedings,  with  the  verdict,  and  or- 
der restitution,  which  might  be  enforced  by  such  writs  of  restitution  as  were 
used  in  cases  of  reversal  in  error,  or  by  motion  and  attachment,  etc     It  was 
then  declared  that  the  cases  mentioned  in  this  (the  first)  section  of  the  act 
sliould  in  tbe  first  instance  be  beard  and  decided  by  the  circuit  judge  of  the 
circuit  in  which  the  cause  was  tried,  or  such  other  circuit  judge  as  siiould  bold 
the  courts  mentioned  in  its  fifth  section;  and  that  provided  for  a  session  of 
the  court  once  in  every  three  months  for  bearing  arguments  upon  bills  of  ex- 
ceptions cases,  etc.,  mentioned  in  the  first  section.    It  was  further  provided, 
also,  by  section  4  of  the  same  act,  that  in  these  cases  either  party  miglit  bring 
the  case  to  a  hearing  thereon  before  the  supreme  court  by  appeal,  after  tbe 
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circnit  judge  should  have  decided  the  same.  This  act  changed  the  preceding 
mode  of  practice,  and  permitted  the  defeated  party,  in  all  personal  actions 
tried  at  the  circuit,  to  move  for  a  new  trial  upon  exceptions,  or  a  case,  or  de- 
mnrrer  to  evidence,  or  for  newly-disrovered  evidence.  But  the  proceedings 
which  it  authorized  were  restricted  wholly  to  the  circuit  in  the  first  instance, 
and  then,  by  way  of  appeal,  to  the  supreme  court.  The  case  could  go  no  far- 
ther, for  the  act  provided  for  no  other  proceedings  by  way  of  review.  And 
this  practice  provided  for  by  the  act  was  considered  to  remain  in  force  after 
the  enactment  of  the  Code  of  Procedure. 

This  subject  was  before  the  court  of  appeals  in  Traoey  v.  Altmyer,  46  N.  Y. 
&98,  where  it  was  held  that  a  motion  for  a  new  trial  might  be  made  in  the  ac- 
tion after  the  entry  of  judgment,  and  that  "the  general  term  had  the  power  to 
review  this  order  upon  the  merits,  and  upon  any  and  every  ground  connected 
therewith,"  and  "it  was  its  duty  so  to  do."     Id.  604.    And  that  certainly 
continoed  to  be  the  law  upon  this  subject  until  the  enactment  of  the  Code  of 
Civil  Procedure,  and  that  has  been  made  to  include  the  same  practice;  for  by 
section  1005.  which  in  its  language  and  effect  is  very  much  the  same  in  the 
proceeding  permitted  as  section  1  of  the  act  of  1832,  it  lias  been  declared  that 
the  entry  of  final  judgment,  and  the  subsequent  proceedings  to  collect  or  oth- 
erwise enforce  it,  are  not  stayed  by  an  exception,  or  the  settlement  of  a  case, 
or  a  motion  for  a  new  trial,  without  an  order  directing  a  stay.     But  it  has 
been  added  that  "the  entry,  collection,  or  other  enforcement  of  a  judgment 
(liies  not  prejudice  a  subsequent  motion  for  a  new  trial.    Where  a  new  trial 
is  granted,  the  court  may  direct  and  enforce  restitution,  as  where  a  judgment 
is  reversed  upon  appeal."     This  section  is  applicable  only  to  the  courts  before 
which  issues  of  fact  may  be  tried  by  a  jury;  and  they  are  empowered,  after 
the  rendition  of  a  verdict,  to  entertain  a  motion  for  a  new  trial.    It  has  no 
application  to  the  court  of  appeals,  and  therefore  has  worked  no  change  in  the 
pover  to  review  an  order  granting  or  denying  a  new  trial  in  that  tribunal. 
But  in  the  supreme  court,  and  other  courts  of  co-ordinate  jurisdiction,  it  has 
plainly  secured  the  right  to  bring  on  and  dispose  of  the  motion,  although  final 
jadgment  may  have  b«en  entered,  and  the  judgment  itself  may  have  been  en- 
forced or  satisfied.     The  section  is  complete  and  ample  for  tliis  object;  and, 
when  an  order  shall  be  entered  upon  the  decision  of  motion  mentioned  in  this 
section,  it  has  been  further  provided,  by  section  1347,  that  an  appeal  may  be 
taken  from  it  to  the  general  term  of  the  same  court.     The  authority  prescribed 
for  this  purpose  is  entirely  unqualified,  and  is  in  no  respect  made  dependent 
npon  the  omission  to  enter  a  final  judgment  in  the  action.    An  exception  has 
been  made  to  the  right  to  appeal  mentioned  in  subdivision  2  of  this  section; 
bat,  as  this  case  is  not  within  the  exception,  it  does  not  require  to  be  consid- 
ered in  the  disposition  of  the  motion.     The  practice  which  has  been  in  this 
nuknner  created  was  designed,  as  it  has  been  expressed,  to  provide  for  a  review 
cf  the  trial  after  the  judgment  may  have  been  entered,  and  even  collected; 
and  this  practice  includes  not  only  the  motion  itself  for  a  new  trial,  which 
may  be  made  either  before  or  after  the  entry  of  final  judgment,  but  for  an 
appeal  to  the  general  term  of  the  court  in  which  the  action  may  be  pending. 
And  80  it  was  considered  in  Liiddington  v.  Millar,  36  N.  Y.  Super.  Ct.  1, 
and  this  has  been  generally  followed  in  Lane  v.  Bailey,  45  Barb.  119;  Valton 
^.Society,  19  How.  Pr.  515;  Pumpelly  v.  Village  of  Owego,  23,  How.  Pr.  335; 
Oaniion  v.  Campbell,  19  Abb.  Pr.  164,  note;  and  by  this  general  term  in  the 
case  of  Ro$$  v:  Railroad  Co.,  already  mentioned.    But  it  was  denied  in  Sover- 
hUl  v.  Post,  22  How.  Pr.  386,  and  by  other  decisions,  which,  as  they  are  not 
now  controlling,  do  not  require  to  be  noticed;  for,  by  the  statutory  provisions 
which  have  already  been  referred  to,  there  appears  to  be  no  reasonable  ground 
for  doubting  the  authority  of  the  court  nt  the  trial,  or  the  special  term,  to  hear 
amotion  for  a  new  trial  either  before  or  after  final  judgment,  or  the  authority 
of  the  general  term  to  review  the  decision  made  upon  such  motion.     The  prac- 
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tice  is  dilTerent  in  the  court  of  appeals,  but  that  does  not  affect  the  conrae  of 
proceeding  under  these  statutory  enactments  in  the  supreme  courts,  or  in 
other  courts  of  local  co-ordinate  jurisdiction.  Neither  does  section  1200  of 
the  Code  of  Civil  Procedure  stand  in  t)ie  way  of  the  defendant's  right  to  have 
the  appeal  heard  which  has  been  brouglit  from  the  order,  for  that  is  necessa- 
rily qualified  by  the  other  sections,  securing  this  right  to  review  the  order  de- 
nying a  new  trial ;  and,  if  that  shall  prove  to  be  successful,  then  the  control 
which  the  court  has  over  its  judgments  will  supply  all  needed  authority  to 
vacate  it,  and  conform  it  to  the  order  setting  aside  the  verdict,  for,  without 
a  verdict  to  support  a  judgment,  it  would  be  a  practical  nullity. 

It  has  been  objected  that  the  notice  of  the  entry  of  the  judgment  did  not 
limit  the  time  to  take  an  appeal  from  it  according  to  the  recent  decision  of 
Good  V.  Deland,  23  N.  E.  Hep.  474.  Whether  it  did  or  not  it  is  unimportant 
to  inquire,  inasmuch  as  sufficient  authority  is  found  to  entitle  the  defendant 
to  take  this  appeal,  even  thougli  the  notice  may  have  been  in  full  compliance 
with  the  provisions  of  the  Code  permitting;  it  to  be  served.  The  mc^ion  to 
dismiss  the  appeal  should  be  denied,  with  $10  costs. 


August  et  al.  v.  Foubtu  Nat.  Bane. 
(Supreme  Court,  General  Term,  First  Department.    March  38, 1890.) 

1.  DiFosjTioN — De  Benb  Ebsb — When  Allowed. 

An  examination  de  bene  esse  is  properly  allowed,  though  the  witness  has  been 
examined  at  a  former  trial,  where  the  attorney  of  the  plaintiffs,  who  seek  the  ex- 
amination, makes  affidavit  that  the  previous  testimony  aid  not  present  all  the  facta 
within  his  knowledge  material  and  relevant  to  the  issue. 

>.  Bjlme— SripuLiTioirs. 

When  it  appears  that  the  witness  was  in  jail  tinder  an  order  of  arrest  In  a  salt 
against  him  Dy  plaintiffs,  and  that  his  presence  at  the  trial  is  important  to  a  just  de- 
termination or  the  case,  plaintiffs  will  oe  required  to  stipulate  that  the  deposition 
should  be  suppressed,  if  they  allowed  him  to  leave  the  jurisdiction. 

Appeal  from  special  term.  New  York  county. 

Action  by  Simon  August  and  others  against  the  Fourth  National  Bank. 
Defendant  appeals  from  an  order  denying  its  motion  to  vacate  an  order  for 
the  examination  of  Frederick  Fishel  de  bene  ease.  For  report  of  former  ap- 
peal, see  1  N.  Y.  Supp.  139. 

Argued  before  Yan  Brunt,  P.  J.,  and  Bartlett  and  Barrett,  JJ. 

Bamuet  Untermyer,  tor  appellant.     Charles  M.  Demand,  for  respondents. 

Babtuctt,  J.  This  action  has  once  been  tried,  and  resulted  in  s  verdict 
for  the  defendant.  The  judgment  entered  upon  that  verdict  was  reversed  by 
the  general  term.  1  N.  Y.  Supp.  139.  Perhaps  the  most  important  witness 
for  the  plaintiffs  upon  the  first  trial  was  Frederick  Fishel,  who  testified  to  a 
large  number  of  forgeries  committed  by  himself.  This  witness  has  been  for 
a  long  time  incarcerated  in  the  Ludlow-Street  jail,  in  this  city,  under  an  or- 
der of  arrest  in  an  action  brought  against  liim  by  the  plaintifb  in  this  suit. 
He  is  now  ill,  and  the  plaintiffs  have  obtained  an  order  for  hia  examination 
de  bene  esse,  under  section  870  of  the  Code  of  Civil  Procedure.  The  defend- 
ant moved  to  vacate  that  order,  but  the  motion  has  been  denied  upon  conflict- 
ing affidavits  as  to  the  real  condition  of  the  health  of  the  witness.  Upon  these 
affidavits  the  court  below  might  very  well  reach  the  conclusion  that  it  was  a 
more  prudent  course  to  allow  the  testimony  of  Fishel  to  be  perpetuated,  inas- 
much as  this  course  could  not  barm  the  defendant  if  the  witness  should  live 
and  be  able  to  attend  the  second  trial,  while  it  might  be  essential  to  the  rights 
of  the  plaintiffs  if  their  anticipations  were  realized,  and  the  witness  should 
die  or  be  physically  unable  to  attend  when  the  case  came  on  for  trial  a  second 
time.  But  the  appellant  insists  that  there  is  no  necessity  for  any  examina- 
tion at  all,  even  to  perpetuate  the  testimony  of  this  witness,  inasmuch  as  lie 
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was  fully  examined  upon  the  previous  trial,  and  his  testimony  taken  then  can 
he  used  in  case  of  his  death;  and  on  this  point  reference  is  made  to  the  case 
of  Dambmaun  v.  Butterfleld,  15  Hun,  495,  wliere  it  was  lield  that  there  could 
not  be  a  second  examination  of  a  party  before  trial,  unless  special  circum* 
stances  were  shown  establishing  the  necessity  therefor.  The  plsintiffa,  how- 
ever, claim  that  such  circumstances  exist  in  the  present  case  by  reason  of  the 
fact  that  the  evidence  of  Fishel  upon  the  former  trial  by  no  means  presents 
all  the  fiicts  within  his  knowledge  which  are  material  and  relevant  to  the  case 
against  the  defendant.  It  further  appears  that  the  present  attorney  for  tlie 
plaintiffs  did  not  represent  them  upon  the  previous  trial.  In  the  case  of 
Dambmaiin  v.  Butterfleld,  supra,  the  opinion  concedes  the  propriety  of  a  sec- 
ond examination,  where  new  lacts  have  been  developed  requiring  it,  or  where 
it  appears  that  there  were  material  omissions  in  the  former  examination. 
The  assertion  in  the  afiSdavit  of  the  attorney  for  tlie  plaintiffs  that  Fishel's 
testimony  appn  the  previous  trial  did  nut  present  all  the  facts  within  his 
knowledge,  material  and  relevant  to  the  issue,  fairly  imports  that  there  were 
material  omissions  in  that  examination.  If  the  affidavit  had  specified  more 
clearly  and  in  detail  what  some  of  those  omissions  were,  it  would  be  more  sat- 
isfactory; but  we  think  it  contained  enough  to  warrant  the  judge  below  in 
holding  that  a  second  examination  was  material  and  necessary,  although  in 
the  exercise  of  his  discretion  he  might  very  properly  have  required  further 
proof  of  that  fact. 

The  learned  counsel  for  the  appellant  expresses  considerable  apprehension 
lest  the  plaintiffs,  after  they  have  completed  the  examination  of  Fishel,  shall 
telease  him  from  custody  undw  the  process  in  their  civil  suit,  and  allow  him 
to  leave  the  jurisdiction,  so  that  they  can  read  his  testimony  upon  the  second 
trial,  and  will  not  be  subjected  to  the  disadvantage  before  a  jury  of  calling,  as 
a  witness  in  their  behalf,  a  confessed  forger,  who  may  be  obliged  to  submit 
to  a  very  disagreeable  cross-examination,  and  one  that  may  not  be  altogether 
advantageous  to  the  plaintiffs'  case.  Our  knowledge  of  this  litigation,  de- 
rived from  the  previous  appeal,  convinces  us  that  the  presence  of  Fishel  as 
a  witness  in  person  is  oxtremely  important  to  a  just  determination  of  the 
caosp,  and  his  presence  ought  not  to  be  dispensed  with,  unless  it  is  prevented 
Ity  anavoidable  circumstances.  Certainly  the  plaintiffs  should  not  by  any  act 
<i  theirs  be  permitted  to  deprive  the  defendant  of  such  advantage  as  may  ex- 
ist in  having  Fiabel  testify  in  person;  and  as  a  condition  of  affirming  the  or- 
der nnder  review  they  should  be  required  to  stipulate  that  the  deposition  of 
the  witness  may  be  suppressed,  if  they  enable  him  to  leave  the  jurisdiction. 

An  objection  is  made  to  the  form  of  the  order  of  examination,  on  the  ground 
that  it  is  entitled  in  six  actions,  and  that  it  directs  the  examination  of  the 
witness  simultaneously  in  all  six  suits.  The  practice  of  drawing  orders  in 
this  form  is  exceedingly  objectionable,  and,  if  this  order  had  to  be  construed 
so  as  to  direct  a  consolidated  examination,  we  should  not  hesitate  to  reverse 
it  on  that  account  alone.  Six  separate  orders  appear  to  have  been  made,  how- 
ever, and  the  order  of  Mr.  Justice  Andrews,  denying  the  motion  to  vacate 
fnrtber,  directed  that  the  depositions  of  Fishel  should  be  taken  separately, 
and  was  to  this  extent  a  modification  of  the  original  order,  and  corrected  the 
erroneous  direction  therein  contained,  if  that  is  to  be  interpreted  as  requiring 
a  combined  examination  in  the  six  actions.  The  order  appealed  from  should 
Im  affirmed,  on  condition  that  the  plaintiffs  stipulate  that  the  deposition  of  the 
witness  Fishel  maybe  suppressed, if  on  the  trial  it  appears  to  the  satisfaction 
of  the  court  that  the  said  witness  has  been  released  from  custody  in  their 
dvil  Roit  by  the  consent  or  connivance  of  the  plaintiffs.    All  concur. 
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CCSHMAN  V.  FAHILT  FUKD  SOO. 

(City  Court  ctf  New  York,  Oeneral  Term.    January  99,  tSBO.) 

ImVBANO— AonOIlB  ON  FOLICT — CiTT  COUBT  OF  NBW  YOBK. 

Where  an  assignment  of  a  life  insurance  poUoy  by  the  assared  to  his  creditor, 
though  prima  fade  absolute,  was  treated  by  all  parties  as  intended  for  security 
merely,  and  the  creditor  himself  did  not  claim  the  entire  amount  of  Insurance,  but 
on  the  death  of  the  assured  surrendered  the  policy  and  assignment,  with  the  notes 
which  it  was  intended  to  secure,  on  payment  of  his  olaim  by  the  insurer,  it  is  not 
essential  that  a  court  of  equity  should  decide  that  the  assignment  was  intended  as 
security  merely,  before  bringing  suit  In  the  city  court  of  New  York  to  enforce  pay- 
ment 01  the  balance  of  the  policy  to  the  representatives  of  tiie  assured. 

On  exceptions  from  trial  term. 

Action  by  Florence  Cushman,  an  infant,  against  the  Family  Fand  Soeiefy» 
to  enforce  payment  of  her  share  under  a  life  insurance  policy  for  €5,000.  is> 
sued  by  defendant  to  William  H.  Cashman,  payable  to  his  personal  represen- 
tntivea  within  60  days  after  satisfactory  proof  of  his  death.  Cushman  afber- 
wards  assigned  the  policy  to  one  Engleman  to  secure  a  loan.  On  Cushnaan's 
death,  liis  administratrix,  desiring  to  transfer  to  plaintiff  her  interest  in  the 
policy  subject  to  Engleman's  claim,  assigned  to  her  and  under  order  of  the  sur- 
rogate a  one-third  interest  in  the. policy.  Engleman,  on  receiving  payment  by 
thf  company  of  the  amount  of  his  claim,  surrendered  the  policy,  with  the  as- 
signment and  notes  which  it  was  designed  to  secure.  The  plaintiff  was  non- 
suited on  the  ground  that  the  court  had  no  equitable  jurisdiction,  which  was 
necessary  to  entertain  the  action. 

Argued  before  MoAdam,  G.  J.,  and  Ehblioh,  J. 

A.  Prentice,  for  plaintiff.    &«orge  WUoox,  for  defendant. 

Feb  Cukiah.    This  court  certainly  had  jurisdiction  of  the  subject-matter 
of  the  action,  and  it  was  not  objected  by  the  defendant  in  its  answer  that  a 
court  of  law  could  not  grant  the  relief  necessary  to  a  recovery,  nor  was  it  ob- 
jected that  the  presence  of  other  parties  was  necessary  to  a  complete  deter- 
mination of  the  controversy.    The  transfer  to  Engleman,  though  absolute  on 
its  face,  was  clearly  proved  to  have  been  delivered  as  security  only,  and  he 
himself  acted  upon  this  theory  when  he  surrendered  the  policy,  assignment, 
and  the  notes  it  was  given  to  secure,  upon  receiving  the  amount  of  his  ad> 
vances,  with  interest.     He  did  not  claim  the  entire  $5,000,  but  only  his  in- 
terest in  it,  to-wit,  the  amount  of  his  loan;  and  this  is  all  he  received.     The 
evidence,  coupled  with  the  acts  of  Engleman  and  the  defendant,  make  it 
clear  that  the  assignment  was  delivered  merely  as  security,  and  its  purpose 
was  fully  answered  when  the  loan  was  repaid.    It  thenceforth  ceased  to  be 
effective  for  any  other  purpose.     It,  figuratively  speaking,  stepped  out  of  th» 
way,  and  no  longer  impeded  Cushman's  representatives  from  asserting  their 
rights  to  their  share  of  the  policy.     It  did  not  require  that  a  court  of  equity 
should  decide  that  the  assignment  was  intended  as  security  only,  for  all  the 
parties  in  interest  acted  upon  that  assumption,  and  there  was  no  question  for 
a  court  of  equity  to  determine.     There  was  no  fraud  and  no  mutual  mistake 
requiring  correction.     All  that  remained  for  the  defendant  to  do  was  to  settle 
with  the  legal  representatives  of  Cushman  for  their  share  of  the  policy.    The 
defendant  failed  to  perform  this  duty,  and  the  machinery  of  a  court  of  justice 
was  found  necessary  to  coerce  payment.    We  have  failed  to  discover  any  de- 
fect of  jurisdiction  which  disables  this  court  from  doing  the  same  substantial 
justice  in  this  case  it  affords  in  any  other.    The  main  contention,  after  all,  is 
the  purpose  for  which  the  assignment  was  delivered,  and  it  is  always  c«m- 
pet«nt  for  a  court  of  law  to  determine  the  conditions  upon  which  an  instru- 
ment is  delivered. 
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For  these  reasons  tlie  exceptions  to  the  dismissal  of  the  complaint  will  be 
stained,  the  nonsuit  set  aside,  and  a  new  trial  ordered,  with  costs  to  the 
tintiff  to  abide  the  erent. 


Franks  v.  Beiueb. 
(C«v  Court  of  New  Tork,  Special  Term.    December  30, 18S9.) 

BCOTBBT — SkLF-ChIMIWATION. 

Where  defendant  alleges  In  his  affidavit  for  an  order  for  the  examination  of  pi  ai  n  tiS 
that  the  note  In  suit  was  obtained  from  him  by  a  conspiracy,  and  that  he  dcsiros  to 
ascertain  whether  plaintiff  was  privy  to  the  crime,  the  order  must  be  vacated,  as, 
nnder  the  New  York  Code,  no  examination  can  be  had  where  the  disclosure  might 
■abject  the  witness  to  a  penalty. 

On  motion  to  vacate  order  for  examination. 

Action  by  Jacob  Franks  against  Samuel  Reimer  on  a  note. 

Jacob  Monheim,  for  plaintiff.    A.  H.  Berriek,  for  defendant. 

McAdah,  C.J.  The  defendant  seeks  to  examine  the  plaintiff  as  a  witness, 
enable  the  former  to  prepare  his  answer  to  the  complaint,  which  is  on  a 
>te  made  by  tlie  defendant.  The  latter  alleges  in  his  affidavit  that  the  note 
OS  obtained  from  him  by  means  of  a  conspiracy,  and  he  desires  to  ascertain 
hether  the  plaintiff  was  a  party  or  a  privy  to  the  crime.  A  bill  of  discovery 
as  not  maintainable  where  the  disclosure  sought  might  subject  the  party  to 
penalty  forfeiture,  or  render  him  liable  to  a  criminal  prosecution.  See 
des  collated  in  1  Civil  Proc.  R.  75,  nor  can  such  an  examination  be  had,  un- 
r  the  Code,  even  to  the  extent  of  compelling  the  witness  to  plead  his  piiv- 
'ge  as  an  excuse  for  not  answering.  Corbett  v.  De  Comeau,  44  N.  Y. 
iper.  Ct.  S06;  Kinney  v.  Roberta,  26  Hun.  166;  Trading  Co.  v.  Brown,  27 
UD,  248.  Indeed,  so  careful  is  the  law  in  protecting  a  party  from  self- 
imlnation,  that  in  a  penal  action  he  need  not  verify  his  answer,  althuiigh 
e  complaint  is  verifled.  &adsen  v.  Woodward,  103  N.  Y.  242,  8  N.  E. 
;p.  653.  For  these  reasons  the  order  for  examination  will  be  vacated.  Ko 
sts. 


DoNOHUz  V.  Flanagan. 

{Citu  Court  of  Neva  York,  General  Term.    January  29, 1890.) 

Factobs  asd  Bbokeks — Rbal-Estatb  Aoextb — ComilSSION'S. 

A  real-estate  broker  who  finds  an  acceptable  purchaser,  with  whom  the  owner 
of  the  land  enters  into  a  written  contract  of  sale,  earns  his  brokerage,  though  the 
sale  is  not  consummated.' 
Same — Amodst  Drr — Evldenck. 

In  the  absence  of  a  special  agreement,  evidence  that  the  broker  was  willing  to 
accept  a  specified  sum  does  not  show  that  be  was  not  entitled  to  the  entire  amount 
of  brokerage. 

Appeal  from  trial  term. 

■It  is  sufficient  to  entitle  real-estate  agents  to  their  commission  if  a  sale  Is  efFccted 
rough  their  agency  as  its  procuring  cause,  although  the  sale  may  be  made  bv  the 
mers  of  the  property.  Plant  v.  Thompson,  (Kan.)  22  Pac.  Rep.  72<5.  Or  if  thcv  |)ro- 
re  a  valid  executory  contract  of  sale.  Hodgkins  v.  Mead,  8  N.  Y.  Supp.  854;  Kallcy 
Baker,  Id.  851.  Or  procure  a  purchaser,  able,  ready,  and  wUlingto  buy  atthe  agreed 
ice,  though  the  principal  refuses  to  convey.  Monroe  v.  Snow,  (111.)  23  N.  E.  Hep. 
1.  But  an  agent  who  has  the  exclusive  right  to  seU  land  within  a  given  time  cannot 
cover  commissions  where  the  principal  himself  effects  the  sale  within  the  given  time. 
aterman  v.  Boltinghouse,  (Cal.)  23  Pac.  Rep.  195.  In  general,  as  to  when  a  real-es- 
te  agent  will  be  held  to  have  earned  his  commissions,  see  Hannan  v.  Moran,  (Mich.) 
N.  W.  Rep.  909,  and  note;  Goldstein  v.  Walter,  7  N.  Y.  Supp.  T.W,  and  note;  Green- 
3od  V.  Burton,  (Neb.)  44  N.  W.  Rep.  iS;  Bcribner  v.  Hazeltine,  (Mich.)  Id. 618;  Morrill 
Davis,  (Neb.)  43  N.  W.  Rep.  1146. 

v.9N.y-s.no.5 — 18 
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Action  by  Patrick  Donoluie  against  John  Flanagan  to  recover  broka 
alleged  to  have  been  earned  in  procuring  a  purchaser  for  defendant's  1 
Verdict  for  plaintiff,  and  from  the  judgment  thereon  defendant  appeals. 

Argued  before  McAdam,  C.  J.,  and  Ehrlich,  J. 

Thornton,  Sari  tt-  Kimdl,  for  appellant.    A.  I.  Sire,  for  respondent 

Per  Curiam.  We  regard  the  law  as  settled  that  a  broker  employed  to 
a  purchaser  for  a  piece  of  real  estate  earns  his  brokerage  when  he  procui 
person  able  and  willing  to  purchase  on  the  employer's  terms.  The  br 
procured  such  a  person  in  this  instance.  Tlie  person  so  procured  proved 
ceptable  to  the  owner,  and  a  written  contract  for  the  purchase  and  »ale 
duly  executed  by  the  parties.  The  broker  could  do  no  more,  and  conse^ui 
his  duty  ended.  Why  the  contract  so  executed  was  not  carried  out  « 
matter  that  concerned  only  the  parties  to  it;  the  one  in  the  right  havi: 
complete  remedy  against  the  one  at  fault,  which  he  may  prosecute  or  nc 
he  pleases.  The  case  was  fairly  submitted  to  the  jury,  who  found  foi 
plaintiff,  and  the  evidence  satisfactorily  sustains  their  tinding.  The  excep 
are  without  merit,  as  the  testimony  ruled  out  was  entirely  irrelevant  ani 
material  to  the  true  issue  in  the  case.  The  exceptions  at  folios  51  and  5 
without  force.  The  fact  that  the  plaintiff  had  expressed  a  willingness  tc 
850  for  his  services  does  not  prove  that  he  did  not  earn  the  entire  broke 
Besides,  no  special  agreement  to  perform  the  services  for  §50  is  pleaded 

For  tliese  reasons  the  judgment  appealed  from  must  be  affirmed,  with  ( 


Goldstein  o.  Stern. 
{City  Court  of  N'cw  York,  General  Term.    February  S6,  1890.) 

JUBOMBXT — CORUECTION— CrEDITINO   MoSET  TENDERED. 

Whei-e  plaintiff,  on  entering  judgment,  credits  thereon  the  amount  of  an  i 
ficlent  tender  made  before  suit  brought,  and  paid  into  court,  he  is  proper 
lowed  to  correct  the  mistake,  and  enter  judgment  for  the  full  amount,  and 
credit  the  sum  tendered,  so  as  to  preserve  his  right  to  costs. 

Action  by  Jacob  Goldstein  against  Meyer  Stern.  Orders  were  made  g 
Ing  plaintiff  leave  to  amend  the  judgment,  and  denying  defendant's  mi 
to  vacate  the  amended  judgment.     Defendant  appeals. 

Argued  before  McAdam,  C.  J.,  and  Eiihlicu,  J. 

S.  F.  Hyman,  for  appellant.     M.  E.  Uoodhart,  for  respondent. 

Per  Curiam.  The  rule  in  regard  to  the  effect  of  a  tender  before 
brought,  insurticient  in  amount,  kept  good  by  deposit  in  court,  is  to  d 
judgment  fortlie  wliole  amount  of  the  claim,  so  as  to  preserve  the  plain 
riglit  to  costs,  and  to  credit  the  deposit  on  account  of  the  judgment  aftei 
entered.  Bakin  v.  Dunning,  7  Hill,  30;  Murphy  v.  Telegraph  Co.,  3  N 
Supp.  804.  The  plaintiff  credited  the  amount  paid  into  court  on  enterin 
judgment.  This  was  error.  The  judgment  should  have  followed  the 
diet.  The  court  below  allowed  tlie  plaintiff  to  correct  the  mistake,  and 
form  the  judgment  to  prescribed  practice.  The  order  so  made  was  a  p: 
exercise  of  judicial  power,  and  the  order  denying  the  motion  to  vacat 
judgment  so  corrected  was  right,  and  must  be  affirmed.  The  appellant 
sections  731  to  734  of  the  Code  to  su.stain  his  position,  but  those  sectior 
fer  to  tender  "after  suit  brought,"  and  such  atender  must  include  "cos 
action"  to  the  date  of  the  tender.  The  tender  relied  on  here  was  one  "b 
suit  brought;"  and  the  payment  into  court  was  to  keep  it  good.  II 
"without  costs,"  and  the  rule  applicable  is  that  laid  down  in  Dakin  v. 
ning,  and  kindred  ciises,  before  referred  to.     Order  affirmed,  with  costs. 
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Joos  V.  Fet. 
(CttV  Court  of  Brooklyn,  Otneral  Term.   March  86, 1890.) 
lBiT.AjroT — ComrsTAXOB  to  Edbbi^td  and  Win— Kntibctiu. 
^llioiieh  lands  are  oonTeyed  to  husband  and  wife  In  express  terms  a*  Joint  ten- 
i.  yet  they  do  not  take  as  snoh,  bnt  as  tenants  by  the  entirety.    Approvlnj;  Cloos 
;iooa,  8  N.  Y.  Snpp.  660. 

9sil  from  trial  term. 

on  for  partition  of  real  estate,  brought  by  Ursula  Joos  against  Christian 

id  r»ai8e,  bis  wife.    PlaintifT  appeals  from  a  judgment  dismissing  bia 

Lint. 

aed  before  Clement,  C.  .1.,  and  Van  Wtck,  J. 

?.  Conrady,  for  appellant.     W.  D.  Yeeder,  for  respondent 

BCEKT,  C.  J.  Prior  to  and  since  March  18, 1882,  the  defendants.  Christian 
id  Ix)uise  Fey,  were  and  have  been  husband  and  wife;  and  on  that  day 
I  real  property  located  in  this  city  was  conveyed  to  them  by  deed,  and 
ibendum  clause  i-eads  as  follows:  "To  have  and  to  hold  the  above 
id,  bargained,  and  described  premises,  with  the  appurtenances,  unto 
.id  parties  of  the  second  part,  their  heirs  and  assigns,  to  their  own 
'  use,  benefit  and  behoof,  forever,  as  joint  tenants,  and  not  as  tenants 
imon."  On  July  25,  1887,  Louise  Fey,  the  wife,  executed  a  quitclaim 
a  the  plaintiff  of  her  right,  title,  and  Interest  in  said  real  property ;  and 
]uently  the  plaintiff  brought  this  action  of  partition,  alleging  in  liia 
aint  that  he  was  entitled  to  an  undivided  half  of  the  premises,  and  that 
'fendant  Christian  Fey  was  entitled  to  the  other  undivided  half  subject 

inclioate  right  of  dower  therein  of  his  wife,  Louise  Fey.  At  the  trial 
jadgnaent  was  rendered  that  the  defendants  held  the  premises  as  tenants 
i  entirety,  and  that  the  complaint  be  dismissed. 

s  question  is  squarely  presented  in  this  case,  whether  or  not,  in  a  deed 
sband  and  wife,  where  the  words  "joint  tenants"  are  expressly  used, 
take  as  joint  tenants,  or  as  tenants  by  the  entirety.  The  precise 
ion  has  recently  been  decided  by  the  supreme  court,  at  the  general  term 
e  second  department,  in  the  case  of  Vloot  v.  Cloos,  8  N.  Y.  Siipp. 
^February,  1890;)  and  it  was  there  held  that  the  husband  and  wifetouk 
:nt  tenants.  After  a  careful  examination  of  the  authorities,  we  feel 
elled  to  come  to  a  different  conclusion,  though  with  hesitation,  in 

of  the  decision  above  referred  to.  Bouvier  defines  the  word  "en- 
r"  as  follows:  "This  word  denotes  the  whole,  in  contradistinction  to 
ety,'  which  denotes  the  half  part.  A  hasband  and  wife,  when  jointly 
d  of  land,  are  seised  by  entireties,  and  not  pur  mU,  as  joint  tenants  are. " 
the  case  of  Pray  v.  Btebbitu,  141  Mass.  219,  4  N.  E.  Rep.  824,  it  is  said 
"tenancy  by  entireties  is  essentially  a  joint  tenancy,  as  modified  by  the 
non-law  doctrine,  that  husband  and  wife  are  one  person;"  and  in  Pollok 
elly,  6  Ir.  Com.  Law,  373,  we  find  the  statement  that  "to  speak  of  a 
t  to  a  husband  and  wife  as  an  estate  of  joint  tenancy  is,  properly  speak- 
a  solecism."  At  common  law,  a  deed  to  husband  and  wife  did  not 
ethem  joint  tenants;  and  the  rule  has  continued  since  the  Revised  Stat- 
,  which  read  that  "every  estate  granted  or  devised  to  two  or  more  persons 
beir  own  right  shall  be  a  tenancy  in  common,  unless  expressly  declared 
«  in  joint  tenancy."  .BerMe*  v.  ilTunan,  92  N.  Y.  152.  The  word  "en- 
•yi"  as  before  appears,  denotes  the  whole,  and  the  moiety  the  half;  and 
le  no  express  words  are  used  in  a  deed  to  husband  and  wife,  according  to 
»>tDmon-law  rule,  they  take  by  the  entirety,  for  the  reason  that  they  are 

person  in  law,  and  cannot  take  by  moieties.  The  authorities  plainly 
I  that  the  husband  and  wife  cannot  take  by  moieties  in  a  joint  conveyance, 
■he  case  of  Torrey  v.  Torrey,  14  N.  Y.  430,  Judge  Denio  says:  "  Where 
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land  is  conveyed  to  husband  and  wife,  they  do  not  take  as  Joint  tenants,  or  as 
tenants  In  common;  for,  being  considered  as  one  person  In  law,  they  cannot 
take  by  moieties,  but  both  are  seised  of  the  entirety;  and  neither  of  them  can 
dispose  of  any  part  without  the  assent  of  the  other,  and  the  whole  goes  to  the 
survivor."  In  Rogers  v.  Benson,  5  Johns.  Ch.  431,  Chancellor  Kent  wrote 
as  follows:  "The  husband  and  wife  in  this  case  were  not  properly  joint  ten- 
ants or  tenants  in  common;  for  they  were  but  one  person  in  law,  and  could 
not  take  by  moieties.  *  *  *  The  same  words  of  conveyance  which  oould 
make  two  other  persons  joint  tenants  will  make  the  husband  and  wife  tenants 
of  the  entirety."  The  following  authorities  are  to  the  effect  that  the  husband 
and  wife  cannot  take  by  moieties:  8utliff  v.  Forgey,  1  Cow.  89;  Doe  v. 
Howland,  8  Cow.  277;  Barber  v.  Harris,  15  Wend.  615;  Jackson  v.  Stevens, 
16  Johns.  110;  Snyder  v.  Sponable,  1  Hill.  567;  Dias  v.  Olover.  1  Hoff.  Ch. 
71;  Beach  V.  HolUster,  3  Hun,  519;  Goeletv.  9ori,  31  Barb.  314;  Freeman 
y.  Barber,  8  Thomp.  &  0.  674;  Barik  v.  Gregory,  49  Barb.  155.  AU  the 
authorities  in  this  state,  with  the  exception  of  Hicks  v.  Cochran,  4  "Edw.  Ch. 
107,  are  to  the  same  effect,  and  in  that  case  the  facts  were  peculiar.  The 
wifeowned  the  property  in  her  own  right,  and  conveyed  to  a  third  party,  who 
reconveyed  to  the  husband  and  wife  as  tenants  in  common,  "in  order  to  carry 
into  effect  a  new  arrangement  concerning  the  property."  The vioe-chancellor 
nevertheless  conceded  the  rule  that,  in  a  deed  to  husband  and  wife  jointly, 
tliey  do  not  take  as  joint  tenants,  or  as  tenants  in  common.  If  the  husband 
and  wife  were  joint  tenants  before  marriage,  by  the  common  law,  the  same 
estate  continued,  Oi  Kent.  Comm.  363,)  and  thus  we  can  see  that  the  statute 
of  1880  (chapter  4/2)  might  apply  to  a  joint  tenancy  between  husband  and 
wife;  but  that  statute  did  not  give  them  any  right  to  take  as  such.  "If  an 
estate  be  conveyed  expressly  in  joint  tenancy  to  a  husband  and  wife,  and  to  a 
stranger,  the  latter  takes  a  moiety,  and  the  husband  and  wife,  as  one  person, 
the  other  moiety."  4  Kent,  Comm.  363.  See,  also,  authorities  there  cited. 
The  question  involved  in  this  case  has  been  decided  in  the  case  of  Bank  v. 
Gregory,  49  Barb.  155.  There  it  was  held  that  the  husband  and  wife  took 
by  the  entirety,  though  the  conveyance  read  to  them  as  joint  tenants.  S)^, 
also,  Shaw  v.  Htarsey,  5.  Mass.  521;  Stuckey  v.  Keefe's  Ex'rs,  26  Fa.  St. 
397.    In  Freem.  Co-Tenancy,  g§  70-72,  we  And  all  the  authorities  collated. 

We  think  that  it  is  established  in  this  state,  as  a  rule  of  property,  that  a 
husband  and  wife  cannot  take  a  joint  estate  by  moieties.  If  they  cannot  take, 
then  whether  the  words  "joint  tenants"  are  used  or  not  would  be  immaterial; 
and  we  further  believe  that  this  rule  is  so  well  established  that  conveyancers 
use  the  expression  "joint  tenants,"  simply  as  the  opposite  of  "tenants  in 
common, "  as  in  this  case.  If,  in  the  deed  in  question,  the  parties  intended  to 
take  as  joint  tenants,  it  was  not  necessary  to  add  the  words  "and  not  as  ten- 
ants in  common."  The  words  in  the  deed  before  us  are  used  very  frequently 
in  this  county,  and  have  been  for  many  years,  particularly  in  the  wards 
where  the  property  owners  are  of  (German  descent.  The  opinion  in  Meeker 
V.  Wright,  76  N.  Y.  262,  may  have  suggested  the  use  of  said  words.  Mr. 
Preston  stated  (2  Prest.  Abst.  41)  that  a  husbiind  and  wife  may,  by  express 
words  in  a  deed  to  them,  be  made  tenants  in  common;  but  his  statement  of 
the  law  has  been  disapproved  of  in  several  opinions.  It  is  not  now  necessary 
to  decide  that  question,  because  a  conveyance  to  the  husband  and  wife  as  ten- 
ants in  common  could  be  construed  as  a  conveyance  to  each  of  an  undivided 
half,  and  of  the  same  effect  as  if  two  deeds  had  been  made, — the  one  convey- 
ing an  undivided  half  to  the  husband,  and  the  other  conveying  the  same  in- 
terest to  the  wife.  The  husband  and  wife  would  have  no  joint  interest 
except  as  to  possession.  Whether  Mr.  Preston  stated  the  law  correctly  or 
not,  a  strong  negative  argument  can  be  made  from  the  fact  that  neither  Pres- 
ton, Kent,  nor  Washburn  ever  made  any  statement  or  intimation  that  bus- 
band  and  wife  could  take  as  joint  tenants.    If  deeds  have  been  taken  where 


Digitized  by 


Google 


City  Ct  Brook.]         wilsoh  v.  bbookltn  el.  b.  go.  277 

the  patties  relied  on  a  rale  of  property  which  has  been  established  by  a  long 
line  of  authorities,  and  on  a  principle  of  law  which  has  been  repeatedly  reit- 
erated, viz.,  that  a  husband  and  wife  cannot  take  a  joint  estate  by  moieties, 
then,  clearly,  such  titles  should  not  be  disturbed.  In  the  present  case,  the 
husband  invested  $1,700,  and  the  wife  8600.  The  deed  expressly  provided 
that  they  should  hold  not  as  tenants  in  common.  The  wife  or  her  grantee,  if 
successful,  will  receive  the  value  of  one-half,  and  the  husband  the  other  half 
less  the  present  worth  of  the  inchoate  right  of  dower  of  his  wife. 

We  have  assumed,  in  deciding  the  question,  that  the  acts  for  the  benefit  of 
married  women  have,  in  no  sense,  enlarged  or  changed  the  riglit  of  the  wife 
to  take  an  estate  in  a  deed  made  to  her  and  her  husband,  (Bertlen  v.  Nunan, 
92  N.  Y.  152-163;  Zomtletn  v.  Bram,  100  N.  Y.  12,  2  N.  E.  Rep.  388,)  ex- 
cept that  we  have  not  considered  the  effect  of  the  law  of  1884,  (chapter  381,) 
as  it  was  passed  after  the  deed  now  under  consideration.  The  judgment  ap- 
pealed from  is  affirmed,  with  costs. 


Wilson  ■d.  Bbooklyn  El.  R.  Co. 
(Cttv  Court  of  Brooklyn,  Oeneral  Term.    April  1, 1880.) 

HceuoBNCB — Dasobrovb  Pbemises. 

That  a  panel  of  a  stove  in  a  railroad  station  falls  from  Its  place  while  an  employe 
is  raking  the  fire  la  sufficient  evidence  of  negligence  on  the  part  of  the  company  to 
{^  the  jary,  in  an  action  by  a  passenger  injured  thereby,  and  to  sustain  a  verdict 
m  bis  favor. 

Appeal  from  trial  term. 

Action  by  Charles  H.  Wilson  against  the  Brooklyn  Elevated  Railroad  Com- 
pany to  recover  for  personal  injuries.  There  was  a  verdict  for  plaintiff,  and 
from  the  judgment  entered  thereon  defendant  appeals'. 

Argued  before  Clement,  C.  J.,  and  Van  Wyce,  J. 

Uoadley,  Lauterbach  <&  Johnson,  for  appellant,  if.  L.  Totcns,  for  re- 
spondent. 

Clem£nt,  C.  J.  The  plaintiff  claims  in  this  action  that  on  February  10, 
1889,  he  was  standing  in  the  station  of  the  defendant,  waiting  for  a  train,  and 
tbat  while  so  doing  an  ornamental  panel  of  the  stove,  of  the  weight  of  three 
pounds,  fell  from  its  place  upon  his  foot,  whereby  he  suffered  severe  and  pain- 
ful injuries.  At  the  trial  term  a  verdict  was  rendered  for  the  plaintiff  for 
1800,  and  from  the  judgment  entered  thereon,  and  the  order  denying  a  new 
trial,  this  appeal  is  taken. 

The  counsel  for  the  appellant  contends  that  the  motion  to  dismiss  should 
have  been  granted,  on  the  ground  that  there  was  no  sufficient  evidence  of 
negligence  on  the  part  of  the  defendant.  It  is  a  conceded  fact  in  the  case 
thiuthe  panel  did  fall  upon  the  foot  of  plaintiff,  and,  from  tlie  testimony  of 
the  physicians  upon  the  trial,  the  jurors  could  find  that  thereby  the  plaintiff 
was  severely  injured.  The  stove  was  produced  on  the  trial  by  the  defendant 
in  the  same  condition  as  on  the  day  when  the  plaintiff  was  hurt,  and  the  jury 
inspected  the  same.  It  also  appears  that  the  panel  was  not  used  as  a  door,  or 
for  any  necessary  purpose.  The  court  laid  down  the  proper  rule  of  law,  tbat 
the  defendant  was  only  bound  to  exercise  ordinary  care  in  respect  to  its  sta- 
tions and  approaches.  The  plaintiff  could  not  be  expected  to  give  any  testi- 
mony as  to  the  condition  of  the  stove  prior  to  the  day  he  was  injured.  He 
did  prove  that  a  piece  of  iron  weighing  three  pounds  fell  upon  his  foot;  that 
it  fell  from  the  stove  while  the  gateman  was  raking  the  fire;  and  it  can  be 
fairly  argued  that  a  panel  of  a  stove  in  proper  repair  could  not  fall  from  its 
place  under  such  circumstances.  We  therefore  hold  that  the  motion  to  dis- 
miss was  properly  denied,  and,  for  the  same  reasons,  that  the  verdict  was  not 
against  the  weight  of  evidence. 
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The  exception  at  folio  16  was  not  well  taken.  The  question  objected  to  was. 
"Do  you  know  how  much,"  etc.  No  motion  was  made  to  strike  out  the  an- 
swer, and  the  next  two  questions  were  not  objected  to.  We  hold  the  appellant 
to  his  exception  as  taken,  because  the  objection  was  technical.  No  proof  was 
made  in  the  case  of  diminution  of  earnings,  and  the  jury  were  only  instructed 
to  compensate  for  the  pain  and  injury.  In  view  of  the  amendment  of  the 
complaint  to  include  future  damages,  we  think  also  that  it  can  be  argued  un- 
der the  authorities  that  the  testimony  was  competent,  but  it  is  not  necessary 
to  decide  the  question. 

We  have  examined  the  other  exceptions  in  the  case,  and  find  no  error. 
Judgment  and  order  denying  new  trial  affirmed,  with  costs. 


Mendbz  v.  Sohleuter. 
(CUu  Court  of  Brooklyn,  General  Term.    March  24, 1890.) 

1.  Partsekship— Debts— iNDiriDUXi,  Asasrs. 

One  member  o{  a  partnership  cannot  call  npon  the  other  to  contribute  out  of  his 
Indiridual  property  to  the  payment  of  a  firm  debt,  when  there  are  sufficient  firm  as- 
sets to  pay  all  debts  in  full,  in  the  absence  of  an  express  or  implied  agreemept  to 
make  such  contribution. 

8.  Bame— Implied  CoNTKiiOT. 

Such  an  agreement  cannot  be  Implied  from  the  fact  that  the  partner  from  whom 
the  contribution  is  souKht,  upon  selling  ont  his  interest  in  the  partnership  busi- 
ness, either  f  raudnlently  or  innocently  omitted  to  call  the  purchaser's  attention  to 
the  debt  in  qnestion. 

Appeal  from  trial  term. 

Action  by  Jesus  Mendez  against  Sarah  Schleuter,  as  executrix  of  Gastav 
Schleuter.    There  was  judgment  for  defendant,  and  plaintiff  appeals. 
Argued  before  Clement,  C.  J.,  and  Van  Wyck.  J. 
F.  A.  Ward,  for  appellant.     Harry  Wilher,  for  respondent. 

Van  Wyck,  J.  Oustav  Schleuter  and  Mendez  were  equal  partners  in  busi- 
ness up  to  October  26,  1883.  It  appears  tliat  the  value  of  their  assets  (ex- 
cluding the  good-will)  exceeded  their  indebtedness  by  about  $19,200.  These 
assets,  as  between  the  partners,  were  primarily  liable  for  all  the  debts  of  the 
firm.  One  member  cannot  call  upon  the  other  to  contribute  out  of  bis  indi- 
vidual property  to  the  payment  of  a  firm  debt  so  long  as  there  are  sufficient 
assets  to  pay  all  the  partnership  debts  in  full.  This  rule  will  defeat  Mendez's 
effort  to  recover  from  the  Schleuter  estate  one-half  of  the  Wahl  debt  of  the 
firm  for  $310.50,  which  plaintiff  claims  to  have  paid  out  of  his  individual  es- 
tate, unless  Schleuter,  by  express  or  implied  contract,  agreed  with  plaintiff  to 
contribute  from  bis  individual  property  one-half  of  this  claim,  though  the 
assets  of  the  tlrm  were  more  than  sufficient  to  pay  all  the  debts,  including 
this  one.  October  26,  1883,  Schleuter  sold  his  interest  in  this  copartnership 
to  Jauregiii  for  $10,000.  This  price  seems  to  have  been  fixed  upon  by  esti- 
mating the  value  of  Schleuter's  interest  from  the  firm  books,  and  allowing 
$800  for  the  good-will.  Schleuter  then  retired  from  the  business,  and  in  a 
few  weeks  died.  "A  partner  has  no  specific  interest  in  any  particular  chat- 
tel or  asset  or  part  of  the  property  of  the  firm;  his  only  interest  is  in  a  proper 
proportion  of  the  surplus,  *  *  *  after  payment  of  debts,  including  the 
amounts  due  the  other  partners."  Bates,  Partn.  §  180.  A  purcliaser  of  the 
interest  of  one  partner  takes  subject  to  all  debts  and  liabilities,  (Id.  §  183;) 
and  he  has  no  right  to  participate  in  the  winding  up  of  the  business,  and  his 
only  right  is  to  receive  his  share  of  the  surplus,  when  ascertained.  The  re- 
maining partner  is  charged  with  the  duty  of  collecting  credits,  paying  debts, 
and  disposing  of  the  assets.  Id.  §§  756,  1111.  When  one  partner  soils  his 
interest  with  consent  of  the  other,  "but  makes  no  bargain  as  to  the  debts,  the 
continuing  partners  are  impliedly  iKtund  to  save  him  harmless  to  the  extent 


Digitized  by 


Google 


CtO.&T.N.Y.Ck).]  PBOPLB  V.  FLACK.  279 

of  the  assets  they  have  received. "  Id.  §  634.  "Where  a  partner  sells  his  in- 
terest to  a  stranger,  or  it  is  sold  upon  execution  against  him,  bis  right  to  liave 
the  partnership  debts  paid,  and  his  liability  therefor  discharged,  out  of  the 
property,  is  not  divested  by  the  sale.  *  *  *  Partnership  debts  have  in 
equity  an  inherent  priority  of  claim  to  be  discharged  from  the  partnership 
property."  ifenagh  v.  Whittoell,  52  N.  Y.  147.  The  trial  court  has  found 
that  Schleuter  sold  bis  interest  in  the  firm  'to  Jauregui,  and  the  plaintiff  did 
not  request  the  court  to  find  otherwise,  and  in  his  printed  points  asserts  and 
admits  Uie  correctness  of  this  finding.  This  left  Mendez  with  sole  right  to 
liqnidata  the  affairs  of  the  partnership,  and  with  more  than  sufficient  assets 
to  pay  all  the  debts  of  the  firm,  and  realize  a  handsome  surplus  to  be  divided 
equally  between  himself  and  Jauregui,  the  assignee  of  Schleuter.  So  far  it  is 
manifest  there  was  no  word  or  act  of  Schleuter  from  which  it  can  be  implied 
there  was  a  contract  between  Schleuter  and  Mendez  that  the  former  should 
pay  the  latter  one-half  of  this  Wahl  claim  so  long  as  the  firm  assets  were  more 
than  sufficient  to  pay  all  the  debts.  Mendez  insists  that  such  an  agreement  can 
be  implied  from  the  circumstances  that,  in  estimating  the  value  of  Schleuter's 
interest  for  the  purpose  of  fixing  upon  the  price  that  Jauregui  should  give 
him  for  the  same,  the  Wahl  claim  was  not  taken  into  consideration ;  that 
Schleuter,  either  innocently  or  fraudulently,  failed  to  call  it  to  the  attention 
of  Janregui.  We  do  not  see  how  this  can  help  the  plaintiff.  The  strongest 
inference  that  can  be  drawn  from  this  circumstance  is  that  Jauregui  was  in- 
duced by  the  mutual  mistake  of  himself  and  Schleuter,  or  by  ttie  fraud  of  the 
latter,  to  pay  to  the  latter  about  S155.25  more  than  the  former  agreed,  or  rather 
would  have  agreed,  to  pay  for  this  interest.  Jauregui  alone  was  injured  by 
this,  and,  if  it  is  such  a  wrong  as  can  be  righted  according  to  the  rules  of  law 
or  equity,  then  let  him  assert  his  right  in  that  respect.  He  is  not  a  party  to 
this  action,  and  we  are  not  called  upon  to  consider  that  question.  For  the 
foregoing  reasons  the  judgment  must  be  affirmed,  with  costs. 


People  o.  Flaok  et  al, 

(Court  of  Oyer  and  Terminer,  New  York  County,    llarch  81, 1800.) 

L  CtuoXAi.  Law — New  Trial — Intbuders  is  Jurt-Rook. 

A  verdict  In  a  criminal  case  is  not  vitiated  by  the  miscondnct  of  a  newspaper  re 

Sorter  In  Becreting  himself  in  the  jury-room,  and  remaining  there,  taking  notes, 
Diing  a  portion  or  the  time  that  the  jai7  were  deliberating,  wbere  it  appears  that 
he  had  no  communication  whatever  with  the  jury,  who  were  ignorant  of  his  pres- 
ence, and  all  the  jurors  make  a  strong  affidavit  that  they  were  not  influenced  by  the 
incident  in  the  slightest  degree. 
1  Same— Omkctionb  WArvan. 

On  his  discovery,  the  reporter  was  brought  before  the  conrt,  and  his  misconduot 
considered.  Defendants  were  present  with  their  counsel,  and  took  part  in  the  in- 
vestigation, without  objecting  to  the  further  cobslderation  of  the  case  by  the  jury, 
nor  to  the  rendition  of  the  verdict.  Meld,  that  they  thereby  waived  the  right  to 
srail  themselves  of  the  incident  as  being  pniund  for  a  new  trial. 

Motion  for  a  new  trial. 

John  R.  Fellotos,  Dist.  Atty.,  John  W.  Qoff,  McKenzie  Semple,  and  John 

D.  Lindsay,  for  the  People.     Wm.  A.  FuUerton,  Horace  Russell,  and  John 

E.  Bird,  for  defendants. 

BARRKrr,  J.  Under  section  463  of  the  Code  of  Criminal  Procedure,  a  new 
trial  can  only  be  granted  in  the  cases  provided  in  section  465.  The  latter  section 
confers  upon  the  oourt  power  to  grant  such  new  trial  when  a  verdict  has  been 
tendered  against  the  defendant,  by  which  his  substantial  rights  have  been 
pRJudiced,  in  the  cases  specified  In  the  seven  subdivisions  which  follow. 
These  seven  subdivisions  need  not  be  quoted  in  extenso,  for  the  reason  that 
the  incident  upon  which  the  present  application  is  founded  has  no  relation  to 
loy  of  these  subdivisions,  except,  possibly,  the  fourth.    There  is  no  pretense 
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of  any  miacondnct  upon  the  part  of  the  jury.  Conseqnently,  the  third  sab- 
division  is  inapplicable.  The  sole  question  is  whettier  the  verdict  is  vitiated 
by  the  misconduct  of  a  stranger,  and  the  only  provision  under  which  the  dis- 
cussion on  this  head  is  admissible  is  that  embodied  in  the  fourth  subdivision. 
The  latter  reads  as  follows:  "When  the  verdict  has  been  decided  by  lot.  or  by 
any  means  other  than  a  fair  expression  of  opinion  on  the  part  of  all  the  ju- 
rors." The  burden  of  establishing  prejudice  to  his  sutwlantial  rights,  and  the 
fact  that  the  verdict  was  reached  by  means  other  than  that  referred  to  in  the 
statute,  is  upon  the  defendant.  In  the  present  instance,  the  stranger  had  no 
communication  whatever  with  the  jury.  Their  deliberations  had  proceeded 
for  nearly  three  hours  witliout  even  a  suspicion  of  his  presence.  Upon  his 
discovery,  he  was  brought  forthwith  before  the  court,  and  bis  misconduct  be- 
came the  subject  of  brief  and  incomplete  consideration.  The  hour  was  late, 
and  the  jury  had,  prior  to  the  discovery,  asked  for  instructions  which  it  was 
important  they  should  receive  before  midnight,  as  the  next  day  was  Sunday. 
It  was  ascertained  that  the  intruder  was  a  newspaper  reporter  named  Choate. 
The  investigation  was  necessarily  somewhat  hurried,  and  before  it  was  fally 
terminated  tlie  court  preceded  to  instruct  the  jury  upon  the  subject  of  their 
previous  inquiry.  In  this  brief  investigation,  however,  the  reporter's  steno- 
graphic notes,  taken  in  the  jury-room,  were  produced  and  delivered  to  the 
court.  He  was  then  required  to  promise  not  to  reproduce  from  memory,  or 
to  publish,  what  he  had  heard.  This  promise  he  did  not  give.  He  hesitated, 
and  expressed  reluctance.  Without  waiting  for  an  affirmatiTe  refusal,  the 
court  temporarily  dropped  the  subject,  and  proceeded  to  instruct  the  jury,  as 
already  stated.  The  defendants  were  present.  Their  counsel  were  also  pres- 
ent, and  took  part  both  in  the  investigation,  and  in  what  followed  with  regard 
to  the  instructions  called  for.  They  excepted  to  the  instructions  given,  and 
requested  instructions  in  another  form.  Thereupon  the  jury  again  retired. 
No  objection  was  made  by  the  defendants  or  by  their  counsel  to  the  further 
consideration  of  the  case,  nor  to  the  rendition  of  the  verdict. 

The  point  upon  which  the  new  trial  is  asked  is  substantially  this:  that  some 
of  the  jurors  may  have  been  intiuenced  by  the  knowledge  of  Clioate's  profes- 
sional character,  and  by  the  belief,  resulting  from  that  knowledge,  and  from 
his  refusal  to  promise  secrecy,  that  their  attitude  in  the  jury-room  would  be 
disclosed  to  the  public,  and  that  thus  they  might  be  subjected  to  criticism,  or 
unfavorable  comment.  There  is  no  evidence  tliat  any  juror  was  in  fact  in- 
fluenced by  this  incident,  or  that  he  gave  his  adhesion  to  the  verdict  because 
of  such  consideration.  On  the  contrary,  we  have  a  very  strong  affidavit  from 
all  the  jurors  to  the  efTect  that  they  were  not  Influenced  by  this  Incident  in  the 
slightest  degree,  and  that  they  decided  the  case  solely  upon  the  evidence,  and 
the  law  applicable  thereto.  Indeed,  the  affldavit  goes  so  far  as  to  state  that 
the  verdict  had  in  fact  been  agreed  upon  before  tlie  discovery,  subject  (to 
quote  the  expression  used  in  the  affidavit  of  tlie  jurors)  "to  the  definition  of 
law"  which  had  been  requested  from  the  court.  After  the  most  diligent 
search,  I  have  been  unable  to  And  any  case  In  this  state  where  prejudice  to  the 
defendant,  as  matter  of  law,  has  ever  been  inferred  from  such  circumstances 
as  these,  or  from  circumstances  in  any  way  cognate.  The  rule  before  the 
Code  M-as  that  a  verdict  would  not  be  set  aside  unless  it  clearly  appeared  that 
the  irrej;ularity  or  improper  conduct  had  actually  influenced  the  verdict;  and 
it  was  well  settled  that,  while  the  affidavits  of  jurors  might  be  received  to 
vapport  their  verdict,  they  would  not  be  received  to  impeach  or  vitiate  it. 
Dana  v.  Tucker,  4  Johns.  487.  And  their  affidavits  to  support  the  verdict 
have  been  received,  not  only  as  to  facts  which  came  under  their  observation, 
but  as  to  the  influence  of  such  facts  upon  their  minds.  Baker  v.  Simmons,  29 
Barb.  198.  Indeed  it  was  not  until  the  Code  Crim.  Froc.  §  421,  that  the  officers 
or  constables  were  absolutely  forbidden  by  statute  to  speak  to  the  jury,  or  to 
be  present  during  their  deliberations.    People  v.  Hartung,  17  How.  Fr.  88. 
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Such  conduct  on  the  part  of  constables  was  always  disapproved;  but  verdicts 
were  repeatedly  sustained  notwithstanding  tlieir  presence  in  the  jury-room, 
and  even  when  they  liad  actually  solicited  the  jury  to  render  a  verdict  for  one 
side  or  the  other.     In  Taylor  v.  Everett,  2  How.  Fr.  23,  it  appeared  that  tlie 
constable  gave  the  foreman  of  the  jury  intelligence  tliat  a  boy  bad  been  ground 
up  in  the  hitter's  mill,  whereby  the  juror  became  so  alarmed,  and  so  desirous 
of  returning  home,  that  he  whs  induced  to  agree  to  a  larger  verdict  than  he 
intended.     The  supreme  court  denied  a  new  trial;  Jewett,  J.,  stating  that 
tbe  affidavit  of  a  juror  could  not  be  received  to  prove  irregularity  or  miscon- 
duct on  his  own  part,  or  that  of  his  fellows,  and  that,  rejecting  the  atHdavits 
of  the  jurors,  there  was  no  evidence  that  the  intelligence  communicated  by 
the  constable  influenced  the  verdict  in  any  respect.    The  conclusion  of  the 
court  was  tliat,  although  the  conduct  of  the  constable  was  deserving  of  severe 
animadversion,  yet  the  verdict  could  not  be  set  aside  on  that  ground.     In 
People  v.  Camai,  1  Parker,  Crim.  R.  266,  it  was  held  that  a  communication 
made  to  the  jury,  while  deliberating,  by  the  constable,  to  the  effect  that  the 
judge  said  "they  had  nothing  to  do  with  manslaughter,"  was  not,  in  the  ab- 
sence of  actual  prejudice,  sufficient  to  avoid  the  verdict.     The  court  observed 
that,  while  any  communication  to  a  jury  during  their  deliberation,  made  by 
a  party  in  whose  favor  the  verdict  was  rendered,  would  avoid  the  verdict,  he 
knew  of  no  case  where  such  an  effect  had  ever  been  given  to  a  communica- 
tion by  the  losing  party,  or  by  a  stranger  to  the  controversy;  and  for  the  rea- 
son, as  be  supposed,  that  it  would  be  giving  to  intermedd lei's  a  power  and 
control  over  the  administration  of  justice  that  was  denied  even  to  the  court. 
These  cases  were  cited  and  approved  in  Baker  v.  (Simmons,  29  Barb.  199, 
vliere  the  constable  urged  the  jury  to  give  their  verdict  to  the  prevailing 
party.    Some  of  the  jurors  told  him  "to  be  still  and  mind  his  own  business;" 
and  they  all  swore  that  his  remarks  had  no  influence  upon  them,  or  the  ver- 
dict which  they  gave.    The  verdict  was  sustained;  Judge  Mason  declaring 
that  it  would  be  a  practice  rendering  very  insecure  the  verdict  of  the  jury,  if 
it  were  liable  to  beset  aside  for  every  such  officious  intermeddling  of  strangers 
to  the  controversy;  "for  the  same  principle,"  said  the  learned  judge,  "which 
would  set  aside  the  verdict  when  the  constable  wrongfully  interfered  witi) 
the  jury  Would  also  invalidate  the  verdict  when  any  other  person  did  so." 
This  latter  ol>servation  was  referred  to  with  approval  in  Eager  v.  Eager,  38 
Barb.  102.    There  the  subject  of  the  suit  was  talked  of  in  the  presence  of  the 
jury  by  some  of  the  by-standers  at  the  dinner  table  and  bar-room  of  an  hotel, 
and  the  constable  was  in  the  jury-room  during  their  deliberations,  frequently 
conversing  with  the  jurors  upon  other  subjects  than  to  ask  them  if  they  had 
agreed  upon  their  verdict.     The  verdict  was  sustained;  Hoqevboom,  J.,  clos- 
ing his  opinion  with  these  apt  words :  "While  we  should  carefully  guard  the 
purity  of  verdicts  in  our  courts  of  justice,  and  refuse  to  sustain  them  when 
tainted  with  any  reasonable  suspicion  of  abuse,  merely  idle  or  conjectural 
snggestions  of  prejudice  or  influence  ought  not  to  be  listened  to.    From  the 
very  mode  of  administering  justice  in  our  courts,  jurors  are,  in  almost  every 
cise,  necessarily,  more  or  less  brought  into  contact  with  by-standers  or 
strangers  to  the  controversy;  and  we  must  be  careful  not  to  countenance 
merely  fanciful  or  imaginary  notions  of  prejudice  to  the  parties  resulting 
therefrom."     In  People  v.  Eartung,  supra,  it  appeared  that  one  of  the  jurors 
inquired  of  a  constable,  who  was  in  attendance,  whether  the  jury  could  not 
bring  in  a  verdict  of  manslaughter,  stating  at  the  same  time  that,  if  they 
could  do  so,  the  whole  jury  would  agree  on  such  a  verdict.    The  constable, 
in  violation  of  his  duty  as  well  as  oath,  undertook  to  give  bis  opinion.    He 
said  be  tiiought  they  could,  but  added  that  they  had  better  consult  their  fore- 
man, who,  i^ing  a  justice  of  the  peace,  would  probably  know.     The  Revised 
Statutes  were  subsequently  sent  for  by  the  jury,  and  their  provisions  in  rela- 
tion to  the  crimes  uf  murder  and  manslaughter  examined.     Upon  this  state 
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of  facts,  Harris,  J.,  held  that,  although  this  vas  a  reprehensible  irregular' 
ity,  and  sufficient  to  vitiate  the  verdict,  yet  the  question  whether  injury  re- 
sulted to  the  defendant  was  still  an  open  one.     He  then  examined  the  latter 
question,  and  found  that  the  defendant  had  not,  as  matter  of  fact,  been  prej- 
udiced by  these  improprieties;  and  the  verdict  was,  therefore,  upheld.     In 
Wilson  V.  People,  4  Parker,  Crim.  E.  619,  the  constable  handed  a  juror  a  paper 
on  which  were  marked  the  several  punishments  Hxed  by  law  for  the  different 
degrees  of  manslaughter;  yet  the  court  refused  to  set  aside  the  verdict,  it  ap- 
pearing affirmatively  that  the  jury  could  not  have  been  misled  thereby.    Goitld, 
J.,  said:  "The  act  was  unquestionably  an  irregularity.    It  was  an  attempt  to 
do  what  a  jury  has  no  legal  right  to  do, — to  render  a  verdict  based  on  the 
punishment,  not  on  the  troth.     But  the  attempt  could  have  been  only  in 
favor  of  the  prisoner.    I  cannot  see  how  it  is  possible  that  the  verdict  ren- 
dered was  in  any  way  produced  by  the  information.    I  am,  however,  unwill- 
ing to  lose  this  opportunity  of  saying  that  if  jurors  cannot  learn  that  they 
are  under  oath  to  •  render  a  true  verdict  according  to  the  evidence,'  and  that 
they  are  absolutely  bound  to  take  the  law  from  the  court,  and  leave  to  the 
law  the  consequences  of  a  true  verdict,  the  sooner  we  are  rid  of  the  privilege 
of  trial  by  jury,  the  better  for  the  community."    In  WUson  v.  AbraTiams,  1 
Hill,  207,  the  cases  relating  to  the  misconduct  of  jurors  in  civil  and  criminal 
trials  were  reviewed  by  Judge  Bronson,  and  the  true  rule  pointed  out,  viz., 
that  every  irregularity  which  would  subject  the  juror  to  censure,  whether 
in  drinking  spirituous  liquor,  separating  from  his  fellows,  or  the  like,  should 
not  overturn  the  verdict,  unless  there  be  some  reason  to  suspect  that  the  ir- 
regularity may  have  had  an  influence  on  the  final  result.    See,  also,  Bebee  v. 
People,  5  Hill,  34.     The  later  cases  are  all  the  same  way.     The  subject  of  ir- 
regularities was  carefully  considered  in  People  v.  Qaffney,  14  Abb.  Pr.  (If.S.) 
36,  and  Jndge  Sheldon's  able  opinion  was  approved  by  the  court  of  appeals. 
See  page  43.     There  the  jury,  during  their  deliberation,  became  possessed  of 
and  read  a  newspaper  containing  a  report  of  the  trial,  but  no  comments  thereon 
which  could  prejudice  the  prisoner.     They  also  had  the  Revised  Statutes  in 
the  jury-room,  and  perused  the  sections  relating  to  murder  and  manslaughter. 
The  verdict  was  sustained,  because  it  was  apparent  that  no  injury  had  resulted 
to  the  prisoner. 

The  authorities  under  the  present  Code  all  follow  theold  rule,  and  hold  that 
prejudice,  as  matter  of  fact,  must  be  shown.  This  was  explicitly  held  ia 
People  \,  Draper,  28  Hun,  2,  where  the  officers  sworn  to  attend  the  jury  were 
in  the  same  room  with  them  during  their  deliberation,  and  the  jury  had  ac- 
cess to,  and  read  from,  law-books  relating  to  the  crime  under  consideration. 
The  cases  of  People  v.  Hartung,  Baker  v.  Simmons,  and  People  v.  Carnal 
were  cited  as  authorities  for  the  proposition  that  the  acts,  though  irregular, 
would  not  vitiate  the  verdict  unless  it  appeared  that  the  defendant  was  preju- 
diced thereby.  People  v.  Menken,  3  K.  Y.  Crim.  B.  233,  is  to  the  same 
effect.  People  y.  Draper  was  cited,  and  Hardin,  P.  J.,  said:  "It  has  been 
held  in  numerous  cases  that  an  irregularity  which  did  not  prejudice  the  sub- 
stantial rights  of  the  defendant  would  not  vitiate  the  verdict,  unless  it  be 
shown  that  the  defendant  was  prejudiced  thereby."  This  case  was  followed 
by  the  same  general  term  in  People  v.  Druse,  5  N.  Y.  Crim.  R.  23.  This 
was  a  capital  case.  One  of  the  jurors  separated  from  his  fellows.  Upon 
this,  Hardin,  F.  J.,  said:  "It  is  very  clear  that  the  juror  Babcock,  in  leav- 
ing the  Waverley  House,  where  his  fellows  were  kept,  in  company  with  an 
officer,  who  accompanied  him  to  the  Allman  House,  to  pay  a  bill,  did  not  re- 
ceive any  impressions  about  the  case;  and  it  is  clear  that  the  defendant  was 
not  prejudiced  thereby.  That  circumstance  furnished  no  ground  for  disturb, 
ing  the  verdict."  And  in  People  v.  Kelly,  94  N.  Y.  631,  the  court  said 
that  the  recorder  was  entirely  justified  in  refusing  to  grant  a  new  trial,  al- 
though it  appeared  that  he  had  sent  a  written  communication  to  the  jury  in 
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answer  to  a  written  cominanication  of  theirs.  The  reason  assigned  by  the 
court  for  this  conclusion  was  that,  as  the  natare  of  the  communication  was 
not  disclosed  by  the  record,  it  not  appear  that  anything  transpired  which 
affected  the  rights  of  the  defendant,  or  that  he  was  in  any  way  injured 
thereby. 

The  cases  in  some  of  the  other  states,  notably  in  Kansas,  {State  v.  Snyder, 
W  Kan.  309,)  seem  to  bold  a  different  doctrine,  and  require  the  granting  of  a 
new  trial  whenever  the  irregulxrities  are  such  that  prejudice  might  possibly 
have  resulted  therefrom.    This  doctrine  is,  as  we  have  seen,  entirely  opposed 
to  the  settled  law  of  this  state,  botli  before  and  since  the  Code.     There  are 
certain  acts  which,  under  our  law.  would  undoubtedly  necessitate  a  new  trial, 
because  of  the  lej;al  inference  of  prejudice,  such  as  the  appearance  of  the 
trial  jodge  in  the  jury-room,  or  a  private  communication  between  the  judge 
and  the  jury  on  the  subject  of  the  trial.    This  results  from  the  commanding 
influence  of  the  jadge,  and  from  the  impossibility  of  estimating  the  extent 
of  snob  influence  upon  jnrors  who  know  that  he  is  their  absolute  guide  upon 
all  questions  of  law.     The  presence  of  a  stranger  or  intermeddler  in  no  way 
connected  with  the  parties,  or  even  of  a  court  oEBcer,  is  an  entirely  different 
matter;  and  it  is  not  unreasonable  that  there  should  be  an  inquiry  as  to 
whether  the  interference  of  such  a  person  really  exercised  any  influence  what- 
ever upon  the  jury.     If  such  intermeddling  were,  per  se  and  as  matter  of 
law.  to  require  the  setting  aside  of  a  verdict,  it  would  offer  a  premium  to 
collusion.    A  defendant  could  talce  his  chances  of  acquittal,  with  the  well- 
founded  hope  of  a  new  trial  in  case  of  conviction,  provided  he  or  his  friends 
coald  secure  some  such  irregular  or  improper  act  on  the  part  of  an  outsider. 
Then,  too,  the  good  sense  and  integrity  of  the  jury  should  count  for  some- 
thing.   Here,  for  instance,  we  spent  four  days  in  their  careful  selection. 
They  were  found  to  be  intelligent,  impartial,  and  entirely  acceptable.     Tlie 
sapposition,  or  conjecture,  unsupported  by  a  scintilla  ot  evidence,  that  such 
men  were  affected  'by  the  incident  under  consideration,  is  a  reflection  upon 
their  integrity  of  mind  and  purpose.     Jurors,  in  these  modern  days,  who 
are  selected  only  after  the  most  searching  inquiries  with  regard  to  their  fit- 
ness, courage,  predilection,  and  surroundings — social,  political,  and  religious 
—are  not  the  fragile  china  which  defeated  parties  would  have  us  believe. 
While  even  socb  men  should  be  surrounded  with  every  proper  safeguard 
essential  to  their  Independence,  impartiality,  and  purity,  they  ought  not  be 
treated  as  weak  and  impressionable  children,  liable  to  be  swayed  by  every  idle 
tireatb  or  sensational  occurrence.    Even  if  the  jurors  had  acknowledged  an 
unworthy  timidity,  such  acknowledgment  would   have  been  inadmissible; 
(or,  as  was  said  by  Harris,  J.,  in  People  v.  Hartung,  supra,  "if  this  sanct- 
naiy  were  to  be  thrown  wide  open,  and  an  inquisition  held  upon  the  con- 
duct of  jurors,  and  the  reasons  upon  which,  individually,  their  verdict  was 
founded,  the  trial  by  jury,  now  held  in  such  sacred  regard,  could  not  long 
survive  the  dishonor  to  which  it  would  inevitably  be  exposed."    Nor,  in  this 
connection,  should  we  overlook  the  fact,  however  little  it  is  to  be  commended, 
that  the  attitude  of  individual  jurors  in  the  final  debate  rarely  escapes  pub- 
licity.   Even  when  jurors  have  pledged  themselves  to  mutual  silence,  their 
secrets  have  been  wrested  from  them  by  the  astute  inquisitors  of  the  press. 
The  knowledge  acquired  by  this  reporter,  Choate,  was  but  an  accentuation 
of  what  each  juror  might  well  have  supposed  would  ultimately,  in  some  way, 
teach  the  public  eye. 

But,  further,  the  defendants  were  aware,  at  the  time  of  the  occurrence 
OBder  consideration,  of  every  circumstance  upon  which  they  now  claim  legal 
prejudice.  These  circumstances  then  seemed  to  them  so  light  and  trivial, 
80  unlikely  to  influence  the  jury  in  the  due  consideration  ot  tho  case,  that 
they  made  not  the  slightest  objection  to  the  continuance  and  conclusion  of 
the  det)ate.    Nay,  more,  they  requested  the  court  to  charge  the  jury  further 
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upon  the  law,  and  thus  sought  to  impress  upon  the  continued  deliberations 
of  the  jury  such  additional  instructions,  and  to  secure  for  themselves  tin 
benefit  thereof.  If  they  believed  that  they  were  prejudiced  by  the  oocarrence 
in  question,  they  should  then  have  spoken,  and  protested  against  further  de- 
bate. It  is  well  settled  thnt  the  defendant  cannot  observe  irregularities,  and 
proceed  without  noticing  them,  reserving  bia  knowledge  to  be  sulweqaentlj 
utilized  to  his  own  advantage  in  case  the  verdict  is  against  him.  Thus, 
where  the  defendant  and  his  counsel  observe  that  one  of  the  jurors  was  asleep, 
but  failed  to  object  thereto  at  the  time,  a  motion  for  a  new  trial  on  that 
ground  was  denied.  People  v.  MorrUiey,  1  Sheld.  295.  The  defendant  was 
not  permitted  to  claim  that  the  verdict  was  induenced  by  thq  sleeping  jaror's 
lack  of  complete  information.  In  Dayharsh  v.  Bnos,  5  N.  Y.  531,  the  court 
said  that  consent,  either  expressly  or  by  implication,  waives  all  objection 
to  irregularities  which  occur  in  the  progress  of  a  cause,  and  that  a  person  may 
silently  acquiesce  even  in  a  trial  by  incompetent  jurors.  In  People  v.  Clark, 
38  Hun,  217,  an  alfldavit  was  read  to  the  effect  that  two  of  the  jurors,  white 
the  trial  was  progressing,  were  oluerved  reading  a  newspaper  containing  a 
highly  sensational  account  of  the  trial.  The  trial  court  placed  upon  the  rec- 
ord  his  own  statement  that  the  aDiant  had  been  engaged  during  the  trial  ap- 
parently as  an  associate  counsel  for  the  defense.  The  motion  was  denied, 
and  the  denial  was  sustained,  apparently  upon  the  ground  of  acquiescence 
in  the  reading,  and  failure  to  object  thereto  at  the  timelt  was  observed.  See, 
also.  People  v.  Reavey,  4  N.  Y.  Crim.  R.  22,  23;  Wilson  v.  People.  4  Park. 
Orim.  K.  631;  Fessenden  v.  Sager,  53  Me.  531,  536;  StaU  v.  Danielt,  44  X. 
H.  383;  Lyman  v.  State,  69  Ga.  404;  Eunter  v.  State,  43  6a.  484.  524:  Ifar- 
rington  v.  State,  76  Ind.  112.  The  principle,  as  well  stated  in  Foa  v.  Hazel- 
ton,  10  Pick.  275,  is  that  a  party  cannot  "take  his  chance  for  a  favorable  ver- 
dict, reserving  a  power  to  impeach  it,  should  it  happen  to  be  against  him;  a 
proceeding  inconsistent  with  the  plain  principles  of  fair  dealing  and  with 
the  frankness  which  ought  to  characterize  the  whole  course  of  judicial  pro- 
ceedings." Tliis  doctrine  should  be  rigidly  applied  to  a  defendant  in  a  crim- 
inal case,  for  the  reason  that  a  verdict  in  his  favor  cannot  be  set  aside,  and 
that  the  people,  upon  an  acquittal,  are  remediless. 

Upon  both  grounds,  therefore,  the  motion  should  be  denied:  First,  upon 
the  ground  that  the  verdict  was  not  influenced  in  the  sliglitest  d^ree  by  the 
incident  under  consideration;  second,  that,  if  the  defendants  believed  that 
that  incident  either  in  fact  tended  to  prejudice,  or  in  law  did  prejudice,  their 
substantial  rights,  they  should  not  have  speculated  upon  an  acquittal,  but 
should  at  the  proper  time,  and  when  fully  advised  of  the  facts,  have  insisted 
upon  a  discharge  of  the  jury.  For  these  reasons  the  application  must  be 
denied. 


People  v.  Mahon  et  al. 
{Common  Pleas  of  JTcw  Fork  City  and  County,  Oeneral  Term.    February  S,  1890.) 

BAII<— Jin>OMBNT  ON  FORFEITED  ReCOOXIZANCE — VaOATIOX. 

A  judgment  oa  a  forfeited  recognizance  will  be  vacated  where,  after  the  default, 
the  principal  appeared,  and  was  tried  and  convicted. 

Application  to  vacate  judgment  against  John  Mahon,  as  principal,  and 
James  Rowan,  as  surety,  entered  on  forfeited  recognizance. 

Argued  before  Larkemore,  C.  J.,  and  Ijookstavek  and  Biscroff,  JJ. 

Wm.  &.  McCrea,  for  applicants.  John  B.  Fellows,  Dist.  Atty.,  for  the 
People. 

Per  CtmiAH.  The  judgment  entered  on  the  forfeited  recognizance  in  this 
case  should  be  vacated  and  canceled,  as  after  default  the  principal  appeared 
in  court,  and  was  duly  tried  and  convicted,  and  no  rights  of  the  people  were 
lost  through  the  default. 
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People  v.  Coonet  et  al. 
{Common  Pleas  tif  New  York  Citu  otmI  County,  General  Term.    February  8, 1890.> 

RUI<— JCDOXENT  on  FOBFIITID  RSCOGNIZANCE— VACATION. 

A  judgment  on  a  forfeited  reoognizance  will  be  vacated  where,  after  the  default, 
the  principal  appears,  pleads  guilty,  and  pays  the  fine  inflicted. 

Application  to  vacate  judgment  against  Joseph  Cooney,  as  principal,  and 
one  James  Bowan,  as  surety,  entered  on  forfeited  recognizance. 

Ai^ued  before  Lakkemoke,  C.  J.,  and  Bookstaver  and  Bisohoff,  JJ. 

Wm.  G.  McCrea,  for  applicants.  John  R.  Fellows,  Diat.  Attj.,  for  ttifr 
People. 

Per  Cubiam.  The  forfeiture  of  the  recognizance  herein  should  be  vacated 
and  canceled,  aa  after  the  default  the  principal  appeared  and  pleaded  guilty, 
and  was  fined,  which  fine  was  paid,  and  the  people  have  lost  no  rights  by  lh& 
&nt  default. 


People  «.  Tbeanob  et  al. 
(Cammm  Plea*  efNtw  York  City  and  County,  Oeneral  Term.    February  8, 1890.  > 

Buh—JUDOirtlXT  ON  FOBTEITED  RECOSNIZANCB — VACATION. 

A  judgment  on  a  forfeited  recognizance  will  be  vacated  where,  after  the  def aulW 
the  principal  appears,  pleads  guilty,  and  pays  the  fine  inflicted. 

An  application  to  vacate  judgnaent  against  Michael  Treanor,  as  principal, 
and  James  Bowan,  as  surety,  entered  on  forfeited  recognizance. 
Argued  before  Labbehore,  C.  J.,  and  Bookstaver  and  Bischoff,  JJ. 
Wm.  Q,  MoCrea,  for  applicants.    John  R.  Felloioa,  Dist.  Atty.,  for  th& 


Per  CtTBiAM.  The  judgment  entered  on  the  forfeited  recognizance  in  this 
case  should  be  vacated  and  canceled,  as  It  appears  the  people  lost  no  rights  by 
reason  of  the  first  failure  of  the  principal  to  appear;  he  subsequently  having 
appeared  and  pleaded  guilty,  and  was  fined,  which  lie  paid. 


People  e.  Tietjen  et  al. 
{Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    February  8, 1890.> 

BlIL— JtlDGlIBNT  ON  FOKIEITKD  RbCOONIZANGB — ^VACATION. 

A  judgment  on  a  forfeited  recognizauoe  will  be  vacated  where  the  principal, 
after  de&ult,  appears,  and  is  acquitted. 

An  application  to  vacate  judgment  entered  on  forfeited  recognizance. 
Argut^  before  Larresiore,  C.  J.,  and  Bookstaver  and  Bischoff,  JJ. 
Thornton,  Earle  d-  Kiendl,  for  applicants.    John  R,  Fellows,  Dist.  Atty., 
for  tiie  People. 

Pkb  Cubiah.  The  judgment  on  the  forfeited  recognizance  should  be  va- 
cated and  canceled,  as  it  appears  from  the  papers  submitted,  the  people  lost  no 
lights  by  Tietzen's  first  failure  to  appear,  and  that  he  did  subsequently  ap- 
pear, and  was  tried,  and  found  not  guilty  of  the  misdemeanor  charged. 


Chbhioal  Nat.  Bank  v.  Golwell  et  al. 
(Common  Pleas  of  New  York  City  and  County,  General  Term.    February  10, 1890.) 

1  CoBTORlTIONg — OftICEBS — RESIGNATION. 

Declarations  by  a  director  of  a  business  corporation  to  the  secretary  and  treas- 
vnr  of  the  company,  at  the  time  of  executing  an  assignment  of  his  stock  to  the  lat- 
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ter  individually,  to  the  effect  that  he  severed  all  connection  with  the  covapscy,  ■ 
would  have  nothing  more  to  do  with  it,  unaccompanied  by  any  request  that  bis  i 
ignation  should  be  communicated  to  the  board  of  directors,  are  insufficient  xo  oi 
stitute  a  valid  resif^nation  of  the  ofQce. 

S.  Same— Transfer  of  Stock. 

Evidence  that  the  assignor  consented  to  take  a  new  certificate  for  the  reqisia 

number  of  shares  to  remain  as  a  director,  on  the  suggestion  that  It  would  l»e  fc 
policy  for  him  to  leave  the  company  entirely,  justifies  the  inference  thut  he  Oi 
eluded  to  remain  on  the  board. 

Appeal  from  trial  term. 

An  action  by  the  Chemical  National  Bank  of  New  York  against  De  Witt  < 
Wheeler,  Lewis  Colvvell,  Augustus  W.  Colwell,  Latimer  E.  Jones,  and 
Blanche  Jones,  directors  of  tlie  New  York  Lumber  Auction  Company,  I. 
ited,  a  corporation  organized  under  the  act  of  the  legislature  of  this  st---. 
passed  June  21, 1875,  (chapter  611,)  to  recover  $2,200,  the  amount  of  a  piOM 
issory  note  of  that  company  transferred  to  and  held  and  owned  by  the  plau 
tiff,  on  the  ground  that  no  annual  report  had  been  made  or  filed  as  require 
by  section  18  of  that  act.  The  incorporation  of  the  auction  company  was  ad 
mitted  by  tlie  answer.  At  a  meeting  of  the  stockholders  held  on  22d  day  a 
July,  1885,  the  defendant  Augustus  W.  Colwell  was  electetl  a  director  of  tb 
company.  The  by-laws  provided  that  directors  should  serve  for  one  year,  oi 
until  such  times  as  their  successors  should  be  elected;  and  by  section  6  of  tbi 
act  of  1875  it  is  declared  that  the  by-laws  of  every  corporation  created  uudei 
the  provisions  of  the  act  shall  be  deemed  and  taken  to  be  its  law;  and  bj 
section  10  it  is  provided  that  the  directors  shall  be  stockholders  to  tlie  ei- 
tent  of  at  least  five  shares,  and  shall  hold  their  offices  until  their  succeasora 
are  chosen.  By  section  18  of  the  act  of  1875  it  is  provided  as  follows:  "Every 
such  corporation  shall  annually,  within  twenty  days  after  tiie  first  day  of  Jan- 
uary, make  a  report,  which  shall  state  the  amount  of  the  capital,  and  the  pro- 
portion actually  paid  in,  the  amount,  and,  in  general  terms,  the  nature,  of  its 
existing  assets  and  debts,  and  the  names  of  its  then  stockholdere,  and  the  div- 
idends, if  any,  declared  since  the  last  report,  which  report  shall  be  signed  by 
the  president  and  a  majority  of  the  directors,  and  shall  be  verified  by  oath  of 
the  president  or  secretary  of  such  corporation,  and  filed  in  the  office  of  the 
secretary  of  state;  and,  if  any  such  corporation  shall  fail  so  to  do,  all  the  di- 
rectors thereof  shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  cor- 
poration then  existing,  and  for  all  that  shall  be  contracted  before  such  report 
shall  be  made."  Laws  1875,  p.  759.  No  such  annual  report  was  filed  by 
that  company.  On  the  2d  day  of  July,  1886,  the  lumber  auction  company 
made  its  promissory  note  for  S2,200,  payable  to  its  own  order,  and  indorsed 
the  same.  On  the  next  day,  July  3d,  it  was  in  the  hands  of  Latimer  E.  Jones, 
and  it  was  on  the  same  day  indorsed  by  Benjamin  L.  Ludington.  On  the  21st 
day  of  July  of  the  same  year,  the  note  was  discounted  by  the  plaintitT  for 
Latimer  E.  .Jones;  and  the  proceeds,  less  the  discount,  were  passed  to  his 
credit  in  his  individual  account  with  the  bank.  Jones  was  a  director  of  the 
company.  The  defendant  Augustus  W.  Colwell  attempted  to  sliow  that  he 
had  resigned  as  director  of  the  comjiauy  some  time  in  November,  18S5.  He 
never  sent  to  the  company  any  written  resignation,  and  did  not  give  a  notice 
of  resignation  at  a  meeting  oC  the  board  of  directors.  His  claim  that  he  re- 
signed rests  wholly  upon  what  he  said  to  Liitimor  E.  Jones,  a  co-director,  at 
tlie  office  of  the  company,  on  the  5th  day  of  November,  1885,  and  what  he  did 
at  tliat  time  with  his  certificate  of  stock.  There  was  no  disputed  question  of 
fact,  and  on  plaintiff's  motion  the  court  directed  a  verdict  for  the  plaintiff,  to 
wliich  said  defendant  excepted.  After  a  further  hearing  and  consideration, 
the  court  adhered  to  the  direction  it  had  given  on  the  trial,  and  judgment  was 
entered  for  the  plaintiff.     Defendant  Augustus  W.  Colwell  alone  appeals. 

Argued  before  Lakremoue,  C.  J.,  and  Bookstavee  and  Bischoff,  JJ. 
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/.  Alflrtd  Davenport  snd  Edioard  C.  Perkins,  for  sppellsnts.    Jones  <t 
Booiecelt,  for  respondent. 

Labrehobe,  C.  J.    I  concur  in  the  conclusion  reached  by  Judge  Van  Hoe- 
fiEN,>  and  in  the  reasons  assigned  by  him  in  his  opinion,  Qled  upon  the  denial 
of  defendant  Colwell's  motion  for  a  new  trlaL     It  will  be  unnecessary  to 
further  consider  the  questions  which  are  fully  discussed  in  such  opinion.     It 
may  be  well,  however,  to  pursue  the  discussion  a  little  further  on  the  ques- 
UoDB  of  appellant's  alleged  resignation  as  a  director,  and  the  transfer  of  his 
stock  in  the  Kew  York  Lumber  Auction  Company,  Limited.    Accepting  the 
Tersion  of  the  transaction  supplied  by  appellant's  witnesses,  the  facts  are  as 
follows:-  On  the  5th  day  of  November,  1885.  appellant  said  to  Latimer  £. 
Jones,  the  secretary  and  treasurer,  at  the  office  of  the  company,  at  the  time 
of  executing  an  assignment  to  said  Jones  individually  of  the  80  shares  of  stock 
which  appellant  then  owned:    "Now,  Jones,  that  severs  all  my  connection 
with  the  lumber  auction  company.    I  have  got  nothing  further  to  do  with  it. 
You  have  got  father's  stock,  he  is  dead,  and  that  settles  that;  and  I  have 
given  yon  mine,  and  that  clears  up  all  that, — and  I  have  nothing  further  to 
do  with  the  company."     Mr.  Jones  was  appellant's  brother-in-law,  and  the 
above  conversation  is  what  appellant  relies  on  to  establish  a  resignation. 
Appellant  admitted  that  he  did  not  tell  Mr.  Jones  to  communicate  his  resig- 
nation to  the  board  of  directors,  saying,  however,  that  he  had  told  Mr.  Jones 
previously  that  he  wished  to  resign.    Granting  that  the  right  of  a  director  to 
resign  is  absolute,  and  admitting  that  no  writing,  and  no  particular  form  of 
words,  is  essential,  it  Is  nevertheless  true  that  any  communication,  in  order 
to  constitute  a  valid  resignation,  must  express  a  definite  and  present  inten- 
tion to  withdraw  from  the  office  in  question,  and  must  be  addressed  to  the 
company  or  the  board  of  directors,  or  to  an  officer,  as  such,  with  the  explicit 
purpose  of  having  it  reach  the  company  or  board  of  directors,  through  him. 
I  do  not  think  the  facts  relied  on  to  establish  a  resignation  here  ai-e  as  strong 
as  they  were  in  Kindberg  v.  Mvdgett,  24  Wkly.  Dig.  229.    In  that  case, 
it  appeared  that  the  defendant  had  stated  orally  to  several  trustees  that  he 
would  have  nothing  more  to  do  with  the  company,  besides  writing  a  note  to 
that  effect  to  one  of  them.    Yet,  even  under  those  circumstances,  the  court 
held  that  defendant's  declarations  could  not  be  construed  as  a  resignation. 

Appellant  further  contends  that  he  ceased  to  be  a  director  under  section  10 
of  the  act,  because  on  November  5th  he  executed  an  assignment  of  all  the 
(tock  be  held  to  Jones.  The  facts  are  that  he  executed  such  an  assignment 
in  the  blank  upon  the  back  of  his  certificate  on  November  5th,  but  that  the 
actual  transfer  on  the  books  was  not  made  until  November  14th,  when  75  of 
the  shares  were  transferred  to  Jones,  and  a  new  certificate  for  the  remaining 
five  shares  was  made  out  in  appellant's  name.  Appellant's  witness  Atchi- 
lon  says  on  this  point:  "I  suggested  to  Mr.  Jones  that  it  would  be  bad  poll- 
cy  for  Mr.  Colwell  to  leave  the  company  entirely,  and  that  he  persuaded  him 
to  accept  the  requisite  number  of  shares  to  remain  as  a  director,  which  was 
afterwards  done."  It  does  appear  that  appellant  actually  took  back  the  cer- 
tiOcatefor  such  five  shares,  presumably,  as  Mr.  Atchison  testifies,  with  the 
intention  of  remaining  a  director.  The  trial  judge  was  therefore  justified  in 
inferring  that  appellant  concluded  to  ratify  the  act  of  Jones  and  Atchison,  in 
keeping  him  eligible  for,  and  actually  in,  the  board.  In  contemplation  of 
law,  I  think  appellant  was  the  holder  of  said  five  shares  throughout  his 
term  of  office.  He  intended  originally  to  assign  all  his  shares,  but  only 
75  of  them  actually  were  transferred ;  and,  as  be  consented  afterwards  to  re- 
tain the  five  shares  which  all  the  time  stood  in  bis  name,  it  would  be  putting 
•  most  nnnatural  and  technical  construction  upon  (he  conceded  facts  to  hold 

'See  note  at  end  of  opinion. 
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thttt  he  was  not  contiuuously  a  stockholder.  My  conclusion  is  that  appellant 
was  legally  a  directibr  of  the  corporation  at  the  time  of  the  failure  to  flle  the 
annual  report,  and  of  the  inception  of  the  debt,  and  that  he  is  liable  as  sued  in 
this  action. 

NOTE. 
The  opinion  filed  on  the  denial  of  the  motion  for  a  new  trial  is  as  follows; 

Van  HoESEir,  J.    I  think  that  the  plaintiff  is  entitled  to  judgment  on  the  verdict. 
This  case  differs  from  those  on  which  the  defendant  relies.    The  statute  f  section  10) 
provides  that  the  business  shall  be  manaj^  by  a  board  of  directors,  and  "  by  snch  oAloera, 
to  be  elected  from  the  directors,  as  the  by-laws  shall  prescribe. "   The  by-laws  preclnde 
the  idea  that  the  ordinary  business  of  the  company  was  to  be  managed  by  the  board  of 
directors ;  for  they  provide  that  the  directors  shall  only  meet  semi-annually,  nnless  the 
president  or  the  secretEury  shall  call  a  special  meeting.    They  then  provide  that  the 
president  shall  make,  sign,  and  execute  all  contracts  in  the  name  of  the  company.    He 
IS  not  merely  to  sign  and  execute ;  he  is  to  make  all  contracts.    This  clause  makes  the 
president  the  general  agent  of  the  company,  with  power  to  transsust  all  business  that 
the  company  could  lawfully  do.    It  implies,  if  it  does  not  expressly  confer,  the  power 
to  make  such  negotiable  paper  as  was  necessary  or  convenient  in  the  business  of  the 
company.    There  is  another  clause  of  the  by-laws  which  declares  that  all  notes  sball  be 
signed  by  the  treasurer,  but  I  do  not  regard  that  as  tantamount  to  a  declaration  that  a 
note  shall  not  be  valid  unless  the  name  of  the  treasurer  be  signed  to  it.    The  by-laws 
are  in  several  places  contradictory ;  for  one  clause  provides  that  tiie  corporate  seal 
shall  be  attached  only  to  certificates  of  stock  unless  special  directions  to  the  contrary 
be  given  by  the  president  or  the  treasurer,  and  the  clause  makes  it  the  duty  of  the 
secretary  to  attach  the  seal  to  all  contracts.    I  believe  that  the  president  had  the  right, 
without  the  authority  of  the  board  of  directors,  to  make  contracts,  and  to  make  the 
contract  that  Is  the  subject  of  this  action.    There  is  nothing  in  the  evidence  to  abow 
that  the  contract  is  one  that  the  president  ought  not  to  have  made,  though  there  is  evi- 
dence that  the  money  obtained  upon  the  note  was  used  by  one  Jones,  who  was  a  director 
of  the  company,  for  his  own  private  purposes.    The  fact  that  Jones  was  a  director 
of  the  company,  and  that  the  proceeds  of  the  note  were  applied  by  him  to  his  own  use, 
does  not  show  that  the  note  was  made  for  his  accommodation,  nor  did  the  posses- 
sion of  the  note  by  him  naturally  give  rise  to  the  question  as  to  whether  he  was  not 
confederating  with  the  president  of  the  company  to  make  an  improper  use  of  the  credit 
and  the  paper  of  the  company.    The  note  was  signed :   "New  York  Lumber  Company, 
Limited,  D.  C.  Wheeler,  Pres.,"  and  was  drawn  to  the  order  of  "New  York  Lumber 
Co.,  Llm., "  and  it  was  indorsed  exactly  as  it  was  signed.      Such  a  note,  so  indorsed, 
though  presented  for  discount  by  a  director  of  the  company  30  days  after  it  bore  date, 
did  not,  upon  its  face,  suggest  that  it  was  an  accommodation  note;  nor  did  the  posses- 
sion of  it  by  a  director  argue  that  it  was  used  for  a  dishonest  purpose.    If,  in  point  of 
fact,  the  proceeds  of  the  note  went  into  the  company  business,  or  if  the  note,  after  hav- 
ing been  used  in  the  business  of  the  company,  had  found  its  way  into  the  hands  of  a 
director,  (and  the  bank  had  nothing  before  it  to  show  that  either  state  of  affairs  was 
unlikely,)  what  reason  was  there  why  it  should  not  be  discounted!    The  so-called  res- 
ignation of  the  defendant  did  not  terminate  his  dntiea  as  a  director.    It  was  never  ac- 
cepted, (Boone,  Corp.  $  186;  Ang.  &  A.  Corp.  $$  488,  484,)  nor  do  I  think  that  he  abso- 
lutely and  irrecovably  resigned,  though  he  talked  of  resigning.    No  successor  had  ever 
been  chosen,  nor  had  the  resignation  ever  been  brought  to  the  notice  af  the  board. 
His  term  had  not  expired  by  its  own  limitation.    There  should  ba  judgment  on  the  ver- 
dict. 


Chemioai.  Nat.  Bakk  o.  Colwell  et  oZ. 
(Common  Pleat  of  New  York  City  and  County,  General  Term.    February  10, 1890.) 

1.  CoKPORATioifs — Opfiobrs— Resignation. 

Declarations  by  a  director  of  a  business  corporation  to  the  secretary  and  treas- 
urer of  the  company,  at  the  time  of  assigning  his  stock  to  the  treasurer  indivlda- 
ally,  that  he  severed  all  connection  with  the  company,  and  would  have  noUiine 
more  to  do  with  it,  unaccompanied  by  a  request  that  his  resignation  be  oommani- 
cated  to  the  board  of  directors,  are  insufficient  to  constitute  a  resignation. 

i.  Same— Transfer  or  Stook. 

Evidence  that  the  director,  after  assigning  his  stock,  consented  to  take  back  a 
new  certificate  of  the  requisite  number  of  shares  to  entitle  him  to  remain  a  director, 
on  the  suggestion  that  it  would  be  bad  policy  for  him  to  leave  the  company  entiiel;, 
justifies  the  inference  that  he  concluded  to  remain  a  director. 

Appeal  from  trial  term. 

Action  by  the  Chemical  National  Bank  of  New  York  against  Augnstos  W. 
Colwell  and  others,  as  directors  of  the  New  York  Lumber  Auction  Compan;, 
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Limited,  to  recover  the  amount  of  a  promissory  note  of  the  company.  From 
a  judgment  entered  on  a  verdict  for  defendant,  and  an  order  denying  plaio- 
tiS's  motion  for  a  new  trial,  plaintiff  appeals. 

Argued  before  Larrehoke,  0.  J.,  and  Bookstaveb  and  Bisghoff,  JJ. 

Jones  <i  Roosevelt,  for  appellant.    JT.  Alfred  Davenport,  for  respondents. 

BisCHOFF,  J.    The  New  York  Lumber  Auction  Company,  Limited,  on  July 
2, 1886,  issued  its  promissory  note  for  $2,200,  payable  October  9,  1886.    At 
maturity  the  note  remained  unpaid;  and,  the  directors  of  the  company  hav- 
ing neglected  to  file  the  annual  report  for  the  year  1886,  plaintiff  brought 
tliis  action  to  recover  the  amount  of  the  note  from  them  personally.    The  de- 
fendant claimed  to  have  resigned  as  such  director  before  January  1,  1886. 
On  tbe  trial,  it  appeared  that  one  Latimer  E.  Jones  was  also  a  director,  and 
the  secretary  and  treasurer,  of  the  company,  and  a  brother-in-law  of  the  de- 
fendant Colwell.    On  November  5,  1885,  Colwell  was  the  owner  of  a  certifi- 
cate for  80  shares  of  the  capital  stock  of  tbe  New  York  Lumber  Auction 
Company,  Limited,  which  he  then  transferred  and  delivered  to  Jones;  and  on 
November  15tb  of  the  same  year,  Jones  having  surrendered  the  same  to  tbe 
company,  two  new  certificates  were  issued. — one  for  75  shares  to  Jones,  and 
the  other  for  5  shares  to  Colwell,  which  the  latter  accepted.    Colwell  says  that 
prior  to  November  5,  1885,  he  had  discussed  his  intention  of  resigning  as  di- 
rector with  Jones,  and  that  the  object  of  the  transfer  of  the  certiBcate  for  80 
shares  was  to  sever  all  connections  witli  the  company,  and  that  at  the  time 
of  such  transfer  he  said  to  Jones:   "There!  this  severs  all  my  connection  with 
tbe  Lumber  Auction  Company,  Limited,  and  1  have  nothing  further  to  do 
with  it."    He  admits  that,  excepting  the  transfer  of  the  stock  and  the  state- 
ment at  the  time  to  Jones,  no  steps  whatever  were  taken  by  him  to  perfect 
bis  resignation  as  such  director,  and,  specifically,  that  he  did  not  request 
Jones  to  communicate  the  fact  of  such  resignation  to  any  of  the  directors,  or 
to  tbe  board  of  directors,  of  the  company.    The  learned  chief  justice  before 
vbom  this  case  was  tried  charged  the  jury  as  follows:   "I  charge  you  that  if 
fOQ believe  that  this  defendant  intended  to  resign,  did  resign,  or  took  such  steps 
as  to  convince  you  that  he  did  resign,  and  sever  all  connection  with  that  com- 
pany, then,  of  course,  if  he  was  not  a  member  of  it,  he  ceased  to  be  liable  for  any 
debts  that  accrued  after  such  resignation.    The  mere  telling  another  that  he 
bad  resigned,  or  merely  that  he  wished  to  resign,  would  not  be  sufficient. 
There  mast  be  a  deliberate  intention  and  a  deliberate  act  on  his  part  from 
which  you  are  to  infer  that  his  connection  with  that  company  had  already 
been  severed:  and,  if  you  believe  that  it  had,  that  ends  the  controversy." 
PlaintiS's  counsel  thereupon  requested  tbe  court  to  charge  that  if  there  was 
00  written  resignation  by  Colwell  to  the  company,  or  one  of  its  officers,  or 
any  tesignation  by  him  at  a  meeting  of  the  board  of  directors,  the  jury  must 
find  for  the  plaintiff;  also,  that  if  what  Colwell  said  and  did  in  reference  to 
his  resignation  was  not  communicated  to  the  board  of  directors  of  the  New 
York  Lumber  Auction  Company,  Limited,  such  resignation  never  took  effect, 
and  that  to  make  such  resignation  effective  it  must  be  shown  to  have  beea 
bronght  home  to  the  company.    All  of  these  requests  were  denied,  and  plain- 
tiff's counsel  duly  excepted.    The  jury  having  thereupon  found  for  the  de- 
fendant, plaintiff  moved,  on  the  minutes  and  exceptions  taken,  that  the  ver- 
dict be  set  aside  as  being  contrary  to  law  and  the  evidence,  which  motion  was 
denied,  and  to  which  ruling  plaintiff's  counsel  also  duly  excepted. 

The  case  of  Bank  v.  Colwell,  ante,  285,  was  a  case  between  the  same  par^ 
|ies,  and  came  up  for  review  by  the  same  general  term,  on  appeal  from  a 
jndgment  in  favor  of  plaintiff  entered  upon  a  verdict  by  direction  of  the  court. 
The  facts  relied  upon  in  that  case  as  establishing  the  resignation  of  the  de- 
iendant  Colwell  as  director  of  the  New  York  Lumber  Auction  Company,  Lim- 
i'td,  were  in  all  respects  similar  to  those  relied  on  in  the  present  case;  and  tho 
v.9N.Y.s.no.5 — 19 
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chief  justice,  writing  the  opinion  in  afflrmance  of  the  Judgment,  and  Bustain- 
ing  the  ruling  of  the  trial  judge,  says:  "Granting  that  the  right  of  a  director 
to  resign  is  absolute,  and  admitting  that  no  writing  and  no  particular  form 
of  words  is  essential,  it  is  nevertheless  true  that  any  communication,  in  order 
to  constitute  a  valid  resignation,  must  express  a  definite  and  present  Inten- 
tion to  withdraw  from  the  office  in  question,  and  must  be  addressed  to  the 
company,  or  the  board  of  directora,  or  to  an  officer,  as  such,  with  the  explicit 
purpose  of  having  it  reach  the  company  or  board  of  directors  through  him. 
I  do  not  think  the  facts  relied  on  to  establish  a  resignation  here  are  as  strong 
as  they  were  in  Kindberg  v.  Mudgett,  24  Wkly.  Dig.  229.  In  that  case,  it 
appeared  tliat  tlie  defendant  had  stated  orally  to  several  trustees  that  be  would 
have  nothing  more  to  do  with  the  company,  besides  writing  a  note  to  that  ef- 
fect to  one  of  them.  Yet,  even  under  those  circumstances,  the  court  held 
that  defendant's  declaration  could  not  be  construed  as  a  resignation."  A 
careful  examination  of  the  evidence  in  the  present  case  in  support  of  the  al- 
leged resignation  of  the  defendant  Colwell  as  a  director  fails  to  show  any  fact 
in  addition  to  those  presented  in  the  case  cited;  and  for  the  same  reasons, 
therefore,  for  which  the  action  of  the  trial  judge  in  directing  a  verdict  for  the 
plaintiff  in  that  case  was  sustained,  the  learned  chief  justice  must  be  held  to 
have  erred  in  submitting  the  wholly  uncontroverted  facts  as  to  such  alleged 
resignation  to  the  jury,  in  the  present  case,  and  in  refusing  to  charge  as  re- 
quested by  plaintiff,  and  denying  plaintiff's  motion  to  set  the  verdict  aside. 
Judgment  reversed;  new  trial  ordered;  costs  to  abide  event. 


In  re  Matthewson's  Estate. 
(Surroflote'g  Court,  New  York  County,    November,  1888.) 

CSOSTS— In  SuHBOOATK'g  COCBT — AlJiOWANCE  TO  FSEBHOLDBB'S  COUNSBI. 

Au  allowance  to  a  freeholder's  counsel,  on  a  sale  of  a  decedent's  real  estate,  whidi 
ezhansts  the  fund,  is  not  "reasonable, "  within  Code  CivU  Froc.  N,  Y.  $  256S,  which 
provides  that  the  freeholder  may  be  allowed  a  reasonable  sum  by  the  surrogate  for 
the  necessary  services  of  his  counsel,  as  the  amount  recovered,  though  not  a  test  of 
the  value  of  the  attorney's  services,  is,  in  some  degree,  a  proper  measure  of  com- 
pensation, and  especially  when  the  attorney  from  the  first  was  aware  of  the  limited 
amount  of  property  involved. 

Application  for  a  sale  of  the  land  of  John  Matthewson,  deceased,  for  the 
payment  of  debts.    See  8  N.  Y.  Supp.  660. 
Olin,  Rives  <£  Montgomery,  for  petitioner. 

Bansoh,  S.  The  Code  (section  2563)  provides  that  the  freeholder  may  be  al- 
lowed a  sum  deemed  by  the  surrogate  to  be  reasonable  for  the  necessary  serv 
ices  of  his  counsel.  An  allowance  which  exhausts  the  fund,  and  defeats  the 
very  object  of  the  proceeding,  can  hardly  merit  the  term  "reasonable."  The 
fees  of  the  freeholder  are  fixed  by  statute,  and  can  only  be  dismissed  by  the 
surrogate.  The  only  direction  in  which  the  reduction  is  possible  is  in  respect 
of  the  sum  allowed  for  the  services  of  his  counsel.  In  this  proceeding  counsel 
were  aware  of  the  amount  of  labor  that  would  be  involved,  and  should  not 
now  complain  that  their  compensation  is  insufficient.  They  were  also  aware 
of  the  amount  of  property  applicable  to  the  payment  of  debts.  While,  there- 
fore, the  amount  of  recovery  is  not  a  test  of  the  value  of  services  of  counsel, 
certainly,  when  the  proceeding  is  virtually  ex  parte,  and  the  amount  of  re- 
covery possible  is  limited  by  very  narrow  bounds,  the  attorneys  should  not  be 
disappointed  if  the  amount  of  benefit  accruing  is  regarded  as,  in  some  degree, 
a  proper  measure  of  compensation.  To  adjust  the  allowance  in  the  manner 
claimed  would  exhaust  the  estate,  and  produce  a  result  that  should  be  avoided 
if  possible,  viz.,  a  proceeding  for  the  benefit  of  creditors,  in  which  they  are 
successful,  and  yet  are  injured,  for  the  cost  of  procuring  the  decree  would 
equal  or  exceed  the  amount  realized,  and  an  asset  be  annihilated  which  might 
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otherwise  be  applied  in  the  payment  of  debts.  The  suggestion  is  also  per- 
tioent  that  experienced  counsel  might  have  foreseen  that  the  result  of  this 
proceeding  would  be  worse  tlian  futile,  and  that  circumstances  might  exist 
which  would  call  for  a,  condemnation  of  their  action  in  advising  the  course 
adopted.  Tliis  is  especially  true  when,  as  in  this  case,  the  attorneys  for  pe- 
titioning creditor  acted  as  tlie  counsel  for  the  freeholder,  and  only  make  this 
application  after  having  unsuccessfully  applied  for  an  allowance  in  the  ca- 
pacity of  attorneys  for  the  petitioner.  These  views  are  stated  for  the  purpose 
of  illuminating  the  path  by  which  the  conclusion  sought  is  reached,  viz.,  the 
definition  of  the  word  "reasonable,"  as  applied  to  tlie  peculiar  circumstances 
of  this  case.  The  sum  of  975  is  allowed  for  the  services  of  counsel  to  the  free- 
holder. 


In  re  Lindlet. 

(Sarrogate^t  Court,  New  York  County.    May,  1889.) 

Gdibdiav  AWD  Wakd — ^Appointjjknt  or  Guardian — Powbb  of  Subbooatb. 

Code  Civil  Proc.  N.  Y.  H  2821,  2825.  which  give  the  surrogate  power  to  ap- 
point general  guardians  of  infants,  and  provide  that  on  the  return  of  the  cita- 
tion the  surrogate  must  make  such  a  decree  as  justice  requires,  do  not  authorize  the 
surrogate,  on  appointing  a  guardian,  to  provide  that  he  shall  notify  the  father  of 
the  ward  of  all  matters  affemng  the  ward's  person  and  estate,  allow  him  to  visit 
and  be  visited  by  the  ward,  and  consult  him  as  to  the  ward's  management,  and  the 
surrogate  has  no  saoh  authority. 

Application  for  the  appointment  of  a  guardian  of  the  person  and  estate  of 
Mabel  Lindley,  an  infant. 

Townsend  Wandell,  for  petitioner.  A.  H.  Ely,  for  £dwin  O.  Lindley,  the 
infant's  father. 

Ramsox,  S.  Application  is  made  by  the  maternal  grandmother  of  the  fe- 
male infant  for  the  appointment  of  herself  as  guardian  of  the  person  of  the 
infant,  and  of  the  Farmers'  Loan  &  Trust  Company  as  guardian  of  the  estate. 
The  petition  is  regular.  Consent  of  the  petitioner  to  her  appointment,  and 
of  the  Farmers'  Loan  &  Trust  Company  to  its  appointment,  are  attached.  The 
consentof  all  the  relatives,  being  maternal  uncles  and  aunt,  is  also  submitted. 
The  application  is  not  opposed  bythe  father  of  the  child,  but  he  desi  res  tliat  the 
decree  to  be  entered  shall  provide  that  the  Farmers'  Loan  &  Trust  Company  shall 
notify  him,  or  such  person  as  lie  may  designate,  of  any  and  all  matters  which 
may  in  any  wise  affect  the  estate  of  his  child,  and  that  a  copy  of  each  and  every 
paper  or  notice  which  may  be  served  upon  it  as  such  guardian  shall  be  sent 
either  to  him,  or  to  a  person  designated  by  liim;  and  that  the  guardian  of  the 
pei9on  shall,  on  any  and  all  suitable  and  proper  occasions,  allow  him  to  visit  and 
1)6  visited  by  said  child;  and  that  she,  the  guardian,  shall,  so  far  as  practicable, 
coRsaltbim  and  ad  vise  him  in  regard  to  the  general  management  of  said  infant; 
and  that,  further,  she  shall  cause  copies  of  all  and  every  paper  served  upon 
her  as  guardian  of  the  said  infant,  in  any  actual  or  special  proceeding,  to  be 
sent  forthwith  to  him,  or  to  any  person  he  may  designate.  A  cei-tified  copy 
of  an  order  of  the  supreme  court,  duly  entered  on  the  29th  day  of  November, 
1882,  in  this  department,  adjudging  the  father  of  the  infant  to  be  an  habitual 
drunkard,  and  appointing  Charles  R.  Stilweli,  of  the  city  of  New  York,  a 
committee  of  his  person  and  estate,  is  also  submitted.  The  father,  or  the  at- 
torney representing  him,  hands  in  a  memorandum,  by  which  he  endeavors  to 
show  that  the  surrogate  has  the  power  to  make  the  decree  asked  for  by  him. 
He  cites  section  2821  of  the  Code  of  Civil  Procedure,  which  simply  gives  the 
sanogate  the  power  to  appoint  a  general  guardian,  and  refers  to  Story's  Equity 
Jurisprudence,  §§  1341-1351,  as  to  the  extent  of  the  jurisdiction  of  the  court 
of  chancery.  Beference  is  further  made  to  the  Case  of  the  Earl  of  Ilchester, 
7  Yes.  381,  where  Lord  Eldon  observes  that,  "though  the  effect  of  the  ap- 
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pointment  of  a  guardian  is  to  commit  the  custody  of  the  guardianship,  tbls 
court  looks  with  great  anxiety  to  the  execution  of  tlie  duty  belonging  to  the 
guardian,  and  the  attention  expected  to  be  paid  to  the  reasonable  wishes  of 
the  natural  parent.  Though  it  is  nnt  necessary  in  this  instance,  upon  such  a 
contest  it  is  important  to  observe  that  it  can  never  end  happily,  but  by  im- 
planting in  the  hearts  of  the  children  filial  and  dutiful  feelings  towards  the 
parent;  the  best  and  most  important  duty  imposed  upon  the  guardian  by  the 
deceased  parent."  And  a  citation  from  Macpherson  on  Infants,  p.  119:  "If  a 
guardian  *  *  «  does  not  behave  to  the  satisfaction  of  the  court,  orders 
regulating  his  conduct  are  frequently  made  upon  him."  And  in  the  case  of 
Ord  V.  Blaokett,  9  Mod.  116,  cited  in  Macpherson  on  Infants,  at  page  121: 
"The  representative  of  the  deceased  mother  of  a  natural  child  was  ordered 
to  have  free  access  to  the  child,  though  the  latter  was  left  under  the  superin- 
tendence of  the  father."  He  also  cites  section  2825,  which  simply  provides 
that  upon  the  return  of  the  citation  the  surrogate  must  make  such  a  decree  in 
the  premises  as  justice  requires.  It  will  be  seen  that  no  authority  is  brought 
to  my  attention,  nor  am  I  able  to  find  any,  which  would  justify  or  permit  the 
surrogate  to  make  the  provisions  in  the  decree  asked  for.  Application  granted, 
and  decree  signed. 


In  re  Deharest's  Estate. 
(SuTTOfffflte'g  Court,  TtocklatvA  County.    November,  1S38.) 
KxEonTORS— Dbfault  of  Co-Ezeoutob. 

An  executor  who  purchases  a  farm  originally  belonging  to  the  estate,  and  who 
pays  his  co-execator  the  balanoe  of  the  purchase  price  still  due  the  estate,  is  not  lia- 
ble for  his  co-executor's  misappropriation  of  the  payments;  it  appearing  that  wbeo 
he  made  the  payments  the  executor  had  no  reason  to  suspect  his  co-executor's  hon- 
esty or  financial  responsibUity. 

Application  of  Abram  A.  Demarest,  executor,  etc.,  of  Abram  J.  Demarest, 
deceased,  for  the  judicial  settlement  of  his  account. 
Edward  Wills,  for  executor.    Alonio  Wheeler  and  GharUa  O.  Suffem,  for 

contestant. 

Weiant,  S.  Whether  or  not  this  executor  should  be  held  liable  for  the 
loss  which  has  come  to  the  estate  because  of  the  misappropriation  of  the 
funds  that  came  into  the  custody  of  his  brother  Jacob,  his  co-executor,  is  a 
very  important  and  vexatious  question.  I  have  come  to  the  conclusion  that 
he  ought  not  to  be  held  for  that  loss.  The  general  rule  is  that  an  executor  is 
responsible  only  for  his  own  acts,  and  not  for  those  of  his  associates.  Ordi- 
narily, in  the  collection  of  assets,  the  rights  of  each  one  are  alike,  and  one  has 
not  control  or  supremacy  over  the  other.  He  must  in  some  wuy  assent  to  the 
misapplication  by  the  other.  He  must  be  a  consenting  party  to  the  waste,  or 
neglect  some  duty  consequent  upon  his  knowledge  of  a  misapplication  in- 
tended or  a  duty  omitted,  which  most  be  at  the  foundation  of  his  liability. 
Croft  V.  Williams,  88_  N.  Y.  884.  Now,  here,  tlie  funds  never  came  to  the 
accounting  executor.  He  became  liable  individually  to  the  estate  for  a  por- 
tion of  the  purchase  price  of  the  farm  of  his  testator.  The  farm  was  sold  to 
Andrew,  a  brother  of  the  executors,  and  then  by  him  conveyed  to  the  ac- 
counting executor.  Upon  this  latter  sale  the  executor  gave  his  note  to  his 
co-executors  for  $30,000,  payable  in  four  months,  and  assumed  the  payment 
of  the  $8,000  mortgage  which  Andrew  bad  given  upon  the  farm  to  the  execu> 
tors  when  he  purchased.  He  thus  became  an  individual  debtor  to  the  estate, 
and  was  bound  to  discbarge  these  obligations  by  paying  to  the  executors.  In- 
deed, under  the  form  of  these  obligations,  it  is  doubtful  whether  he  could  dis- 
charge his  individual  liability  in  any  other  way  than  by  such  payment  to  his 
co-executors.  However,  he  had  the  right  to  discharge  this  individual  indebt- 
edness by  paying  to  his  co-executors.    He  did  so,  and  this  was  all  that  he  did 
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that  contributed  to  bring  the  funds  to  the  hands  of  bis  co-executors.  All  of 
the  persons  interested  in  the  estate  then  regarded  Jacob  as  a  man  of  property 
and  financial  responsibility,  including  the  contestant.  No  misapplication  or 
dishonesty  was  threatened  or  manifest,  or  even  suspected.  I  cannot  believe 
it  to  be  the  law  that  this  executor  can  be  held  liable,  under  such  circumstances, 
for  simply  paying  his  individual  indebtedness  to  his  co-executors.  It  may  be 
that  this  was  in  fact  a  purchase  by  the  executor,  and  that  the  sale  could  have 
been  avoided;  but  no  such  claim  has  ever  been  made,  and  the  purchase  must 
therefore  be  regarded  as  an  individual  transaction  between  himself  and  bis 
brother  Andrew,  whereby  he  came  Into  Andrew's  stead  as  a  purchaser  of  the 
farm.  I  think  the  matter  should  be  regarded  differently  from  an  instance 
where  funds  have  actually  come  into  the  custody  of  an  executor  as  such,  and 
then  paid  by  him  over  to  his  co-executor.  As  to  whether  or  not  the  account- 
ing executor  was  negligent  in  the  discharge  of  his  duty,  after  knowledge  or 
information  of  misapplication  intended  or  in  progress,  is  a  question  of  fact 
npon  the  evidence,  and  I  am  not  convinced  that  he  has  been  derelict  to  an  ex- 
tent that  would  call  upon  him  to  make  good  the  loss.  The  executor  could  not 
be  swift  to  suspect  his  brother,  whom  all  had  trusted  alike,  of  an  intention  of 
wronging  his  mother,  and  his  brothers  and  sisters.  The  question  is  somewhat 
marfiinal,  and  not  without  some  facts  and  circumstances  bearing  against  the 
executor;  but  upon  the  whole  case  I  should  not  bold  him  liable  for  the  loss. 
The  case  of  Croft  v.  Williams,  supra,  was  stronger  upon  the  facts  against  the 
executor,  and  he  was  held  not  liable.  In  all  of  the  many  cases  cited  by  the 
counsel  for  the  contestant,  where  the  executor  has  been  held  for  the  devasta- 
vit, the  case  is  distinguishable  from  this  upon  the  facts.  In  no  one  of  them 
are  the  facts  bearing  against  the  executors  so  meager  as  in  this. 


In  re  BoifH's  Estate. 
(Surrogate's  Court,  Chautauqua  County.    Febmary  10, 1890.) 

ABHnnnitATORS—AocotiNTS— Application  of  Pbbsonaxtt  roB  Bbhxfit  of  Rbaltt. 
Where  an  administratrix,  who  is  also  general  guardian  of  the  children  of  her 
intestate,  applies  the  personal  estate  to  the  discharge  of  Inonmbrances,  and  pay- 
ment of  taxes  and  insurance,  and  necessary  repairs  on  the  real  estate,  which  pay- 
ments are  for  the  protection  and  preservation  of  the  realty,  and  of  the  interest 
ttierein  of  her  wards,  who  live  with  and  are  maintained  by  her,  her  account,  as  to 
sndi  application,  will  be  allowed. 

This  is  a  petition  for  an  account  by  Jane  E.  Bolph  as  administratrix  of 
Worthy  N.  Kolpb.  The  respondents  are  the  minor  children  and  heirs  at  law 
of  the  intestate,  who  appear  by  one  Martin  as  special  guardian. 

H.  C.  Kingsbury,  for  petitioner.     Van  Dusen  &  Martin,  tor  respondents. 

Shxrman,  S.  The  deceased  died,  intestate,  August  12,  1880.  leaving,  him 
surviving,  Jane  E.  Bolph,  his  widow,  now  Williams,  and  4  minor  children, 
of  the  ages  of  13, 10,  and  7  years,  and  the  youngest  7  months.  He  owned  at 
the  time  of  his  death  a  farm  of  51  acres  in  the  town  of  Stockton,  of  the  esti- 
mated value  of  about  $1,200,  and  personal  property  of  the  value  of  about 
S500,  and  besides  having  insurance  on  his  life  of  about  02,000,  payable  to  his 
estate.  The  widow  was  appointed  administratrix  on  August  21,  1880,  nine 
days  after  the  decease  of  her  husband,  and  collected  such  insurance,  and  took 
possession  of  tlie  personal  property,  and  an  inventory  was  duly  made  and  filed, 
8q)tember  13th  of  the  same  year,  showing  the  value  of  personal  property, 
including  such  insurance,  at  about  $2,567,  and  including  the  widow's  statu- 
tory exemption  of  $150  set  off  to  her  therein.  The  said  widow  and  adminis- 
tratrix was  duly  appointed  guardian  of  the  persons  and  property  of  her  four 
minor  children,  November  15,  1880,  and  duly  qualified,  and  has  not  been  dis- 
charged. During  several  weeks  prior  to  his  death,  the  deceased  had  been  pur- 
chasing luml)er  and  materials,  and  making  necessary  repairs  on  the  small 
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dwelling-house  on  the  farm  where  he  and  his  family  lived.  He  had  employed 
mechanics  and  workmen  in  making  such  repairs,  and  owed  them  therefor, 
and  for  such  materials,  about  $160.  The  deceased  was  suddenly  killed,  by  an 
accident,  when  at  work  on  his  farm,  and  wlien  his  corpse  was  taken  to  the 
house,  on  the  day  of  his  death,  the  principal  rooms  in  the  house  were  filled 
with  lumber  and  materials  for  such  repairs,  and  rubbish,  which  his  neighbors 
removed.  There  was  then  a  mortgage  on  the  farm,  executed  by  the  deceased, 
in  his  life-time,  to  one  Goodrich,  on  which  there  was  due  about  $700.  After 
the  death  and  burial  of  her  husband,  the  widow  completed  the  repairs  upon 
the  house,  according  to  his  previous  plans,  at  an  additional  expense  of  about 
$16U.  I  find  that  such  repairs  were  necessary  for  the  preservation  of  the 
property,  and  to  make  the  house  tenantable  for  her  and  her  children. 

The  widow,  Mrs.  Kolph,  was  married  to  one  Williams  on  January  24. 1881, 
and  had  by  him  a  child,  which  thereafter  lived  with  her  in  the  house  on  the 
farm  until  March,  1888;  be  assisting  her  in  carrying  it  on,  and  in  the  support 
of  her  children,  and  she  assisting  in  the  care  and  support  of  his  child.  Mis. 
Williams,  after  her  appointment  as  administratrix  and  guardian  for  her  chil- 
dren, paid  the  amount  due  upon  the  mortgage,  being  $712.65,  and  paid  taxes 
on  the  farm  from  year  to  year  until  1888, 666.75,  and  insurance,  $19.75,  stated 
in  the  account  herein,  and  also  paid  for  such  necessary  repairs,  as  I  find, 
in  amount  $320,  making  in  all  $1,119.15,  which  she  paid  from  the  personal 
property  of  the  estate;  all  of  which,  I  find,  were  necessary  for  the  protection 
and  preservation  of  the  property  of  the  estate,  and  especially  so  for  the  inter- 
est of  her  said  four  minor  children,  who  lived  with,  and  were  educated  and 
supported  by,  her  on  the  farm,  until  March,  1888.  It  should  be  borne  in 
mind  that  this  widow,  in  making  such  payment  for  the  benefit  of  her  minor 
children,  and  against  her  own  interest,  would  otherwise  have  been  entitled, 
on  settlement  of  her  accounts  as  administratrix,  to  the  distributive  share  of 
one-third  of  said  $1,119.15,  which,  with  interest  from  the  time  of  accounting, 
hereinafter  mentioned,  on  March  20,  1882,  before  the  then  surrogate,  would 
amount  to  about  $500.  It  appears  that  the  administratrix,  on  March  20,  1882, 
went  personally  and  alone  to  the  office  of  the  surrogate  of  Chautauqua  county, 
and  there  made  petition  and  her  account,  drawn  by  one  of  his  clerks,  on  settle- 
ment of  her  accounts  as  administratrix,  and  on  that  day  such  surrogate,  with- 
out the  service  of  any  citation  upon  her  minor  children,  and  without  any 
special  guardian  being  appointed  to  protect  their  rights,  made  a  decree  sub- 
stantially allowing  the  several  items  above  named,  paid  by  her  for  taxes, 
repairs,  insurance,  and  upon  said  mortgage,  and,  after  allowing  her  for  pay- 
ment of  other  debts  of  the  decesised,  and  funeral  expenses  and  expenses  of 
administration,  found  remaining  in  her  hands  from  the  personal  property  of 
the  estate  the  sum  of  $120.69  only. 

Petition  was  recently  made  by  one  of  her  daughters,  now  married,  of  the 
age  of  20  years,  for  an  accounting  herein  by  the  administratrix,  and  to  set 
aside  such  former  accounting  as  irregular  and  void,  on  the  grounds  that  no 
notice  was  served  upon  the  children,  and  no  special  guardian  was  appointed 
for  them,  and  for  other  alleged  errors;  and,  upon  service  of  a  citation  issued 
upon  such  petition,  the  administratrix  appeared,  and  filed  her  petition  for  an 
accounting,  and  all  parties  interested  were  duly  served  with  citations,  and 
upon  the  return-day  thereof  a  special  guardian  was  appointed  for  such  of  the 
heirs  as  were  minors,  and  all  parties  interested  appeared,  and  consented  that 
such  accounting  before  said  former  surrogate  should  be  opened,  and  the  same 
was  opened  and  set  aside;  and  thereupon  said  administratrix  Bled  her  account, 
and  the  said  contestants  objected  to  the  above-named  items  upon  the  grounds 
that  the  administratrix  had  no  legal  right  to  pay  same  from  the  personal 
property  of  the  estate,  for  the  benefit  of  the  real  estate,  and  that  the  surro- 
gate's court  had  no  jurisdiction  to  allow  them.  It  was  claimed  on  the  part  of 
the  administratrix,  the  petitioner,  that  she  was  general  guardian  of  said 
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minor  children  at  the  time  such  payments  were  made,  and  that  she  paid  same 
as  such  guardian.     I  am  strongly  of  the  opinion  that  the  disputed  items 
siiould  be  credited  to  the  administratrix  in  this  very  exceptional  case,  under 
the  authority  of  the  surrogate  to  settle  estates  and  make  distribution.    The 
strongest  claims  of  equity  and  justice  would  seem  to  require  that  statutes 
passed  to  protect  estates  and  the  rights  of  the  widow  and  the  minors  should 
not  be  so  construed  as  to  wreck  estates,  or  do  injustice  to  any  one.    There  is 
no  doubt  but  the  administratrix  acted  in  perfect  good  faith  in  all  she  has 
done,  acting  under  the  approval  of  the  surrogate,  to  whom  she  applied  for 
direction  and  advice.    The  learned  counsel  for  the  contestants  strongly  con- 
tend that  the  administratrix,  although  being  guardian  for  her  minor  children, 
had  no  legal  right  to  pay  these  disputed  clidras  from  the  personal  property  of 
the  estate,  and  that  the  surrogate's  court  has  no  jurisdiction  to  allow  them  to 
her  in  this  accounting;  that  to  do  so  would  be  an  attempt  to  settle  the  account 
in  this  proceeding  as  between  the  guardian  and  her  wards,  and  would  be  void 
for  want  of  jurisdiction;  and  cite  the  following  authorities  to  sustain  their 
position:  1  Kev.  St.  p.  749,  §  4;  Camwell  v.  Deck,  2  Redf.  Sur.  87;  Willcox\: 
Smith,  26  Barb.  316;  Diaper  v.  Anderson,  37  Barb.  168;  Code,  §  2847;  In  re 
Httwley,  104  N.  Y.  250,  10  N.  E.  Rep.  362;  Ferrin  v.  Mi/rtok.  41  N.  Y.  315; 
SehmtttUr  v.  Simon,  101  N.  Y.  554,  5  N.  E.  Rep.  452;   Railroad  Co. 
T.  OUbert,  44  Hun,  204.    T  am  of  the  opinion,  from  a  careful  examination  of 
these  authorities,  that,  while  they  confirm  the  long-established  rule  that,  gen- 
erally, an  administrator  has  nothing  to  do  with  the  real  estate  of  the  intestate, 
yet  they  do  not  appear  to  dispose  of  the  real  issue  involved  in  this  accounting, 
nnder  the  exceptional  state  of  facts  disclosed  by  the  evidence  herein.    In  no 
one  of  the  cases  cited  was  the  administrator,  while  making  repairs,  paying 
taxes,  and  mortgages  upon  the  real  estate  of  the  deceased,  at  the  same  time 
acting  as  general  guardian  of  his  wards,  being  the  sole  heirs  at  law  of  the 
intestate.    This  is  not  an  attempt  to  settle  accounts  as  between  the  guardian 
and  her  wards,  over  which  the  surrogate's  court  could  not  entertain  juris- 
diction, as  was  the  case  in  Banks  v.  Taylor,  10  Abb.  Pr.  199.    The  case  of 
Shepard  v.  Stebbins,  48  Hun,  247,  (decided  by  the  general  term  of  the 
supreme  court,  fourth  department,  in  1888,)  appears  to  be  squarely  in  point, 
the  facts  in  which  case  are  very  similar  to  those  in  this  proceeding;  and  the  con- 
clusions of  law,  as  stilted  in  the  opinion  of  the  court,  written  by  Mabtin,  J., 
conserve  equity  and  justice,  and  are  clearly  set  forth  iu  the  head-note  of  the 
case,  as  follows:  "Where  an  administrator,  who  is  also  a  general  guardian  of 
the  children  of  an  intestate,  with  the  approval  and  consent  of  the  other  gen- 
eral guardians  of  the  children,  in  perfect  good  faith,  and  with  the  honest  and 
earnest  purpose  of  promoting  the  welfare,  comfort,  and  best  interest  of  their 
wards,  and  of  their  estate,  determines  to  keep  the  family  of  children  together 
upon  the  homestead  farm  of  the  intestate,  and  expends  certain  sums  of  money 
received  by  him  as  administrator  in  the  payment  of  taxes  on  the  farm,  and 
for  material  and  labor  employed  in  the  care  of,  and  in  making  repairs  to,  the 
real  estate,  and  in  the  support  and  education  of  the  children,  and  the  expend- 
itures 80  made  are  such  that,  if  permission  bad  been  asked  of  the  court  to 
make  the  same,  such  authority  would  have  been  given,  the  acts  of  the  admin- 
istrator and  guardian  in  thus  expending  the  money  belonging  to  the  estate  of 
the  intestate  will  be  approved,  and  his  accounts  will  be  allowed  and  passed 
by  the  court    The  claim  for  the  support  and  maintenance  of  the  family  of 
the  testator  should  not  be  disallowed  because  a  separate  account  was  not  kept 
of  such  expenditures  made  for  each  of  the  infant  children,  as  such  an  account 
will  be  quite  impossible  where  the  children  are  all  given  a  common  home, 
snd  the  necessaries  for  all  are  supplied  from  one  common  fund."     The  con- 
clusions reached  by  the  supreme  court  in  the  above  case  are  well  sustained  by 
the  following  authorities:  3  Rev.  St.  (7th  Ed.)  p.  2347,  §  20;  2  Perry,  Trusts, 
§607;  Torry  V.  Black,  58  N.  Y.  185;  Emerson  v.  aptaer,  46  N.  Y.  596; 
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White  V.  Parker,  8  Barb.  52;  Oopley  v.  O'lTlel,  39  How.  Pr.  41;  ffpland  r. 
Baxter,  98  N.  Y.  610;  ffaight  v,  Brisbin,  100  N.  T.  222,  S  N.  E.  Rep.  74; 
and  by  other  cases  cited  in  opinion  in  Shepard  v.  atebbina.  I  direct  decree 
allowing  the  account  of  the  administratrix  as  presented  and  filed,  except  as 
to  the  item  of  8100  for  money  lent,  not  proved,  and  allowing  claim  for  $385 
for  repairs  at  $320,  costs  to  be  paid  out  of  the  estate. 


In  re  Whitemobe's  Estate. 

(Surrogate's  Court,  Kings  County.    Novembar,  1S8S.) 

Gt71.ri>ia^  and  Wabd — Patiunt  to  Gcabdiah  o»  Noir-REgiDBNT— Pbtitios. 

Under  Code  CivU  Proc.  N.  Y.  i  2888,  which  provides  that  a  general  gnarrllan  of 
an  infant  who  resides  without  the  state,  and  within  the  United  States,  and  fs  en- 
titled to  property  in  this  state,  may  present  a  petition,  duly  verified,  to  the  anrro- 
gate  court,  asking  for  ancillary  letters  of  guardianship,  a  petition  which  is  not 
signed  by  the  guardian,  and  is  verified  by  his  attorney  alone.  Is  insufficient,  in  the 
atmence  of  proof  of  any  authority  in  the  attorney  to  act  except  his  own  declara- 
tloo. 

Virginia  W.  Green,  an  infant  residing  in  the  state  of  Texas,  l>eing  entitled 
to  money  bequeathed  to  her  in  this  state  by  the  will  of  John  M.  Whttemore, 
deceased,  Charles  J.  Green,  her  general  guardian,  filed  a  petition  in  the  sur- 
rogate court  in  this  state  for  ancillary  letters  of  guardianship.  The  petition 
was  verified  by  his  attorney  alone,  and  the  name  of  the  guardian  was  signed 
by  the  attorney.  Ancillary  letters  were  granted  by  the  surrogate,  and  the 
guardian  then  made  application  for  the  payment  to  him  of  money  belonging 
to  his  ward,  but  the  executors  of  Whitemore  refused  to  pay  over  the  money, 
claiming  that  the  petition  for  ancillary  letters  of  guardianship  was  insufficient, 
under  Code  Civil  Proo.  N.  Y.  g  2838,  to  confer  jurisdiction  on  the  oonrt. 
That  section  provides  that,  where  an  infant  who  resides  without  the  state, 
and  within  the  United  States,  is  entitled  to  property  within  the  state,  a  gen- 
eral guardian  of  his  property  may  present  to  the  surrogate's  court  having 
Jurisdiction  "n  written  petition,  duly  verified,  setting  forth  the  facts,  and 
praying  for  ancillary  letters  of  guardianship  accordingly." 

Howard  B.  Bayne,  for  petitioner.    Henry  W.  Gaines,  for  the  executora. 

LoTT,  S.  This  matter  comes  before  me  on  the  petition  of  the  general 
guardian  of  an  Infant,  appointed  in  a  foreign  jurisdiction,  for  the  paymentto 
him  of  certain  moneys  bequeathed  the  infant  by  the  will  of  the  deceased. 
The  petition  is  signed  by  an  attorney  for  tlra  petitioner,  and  is  verified  by  the 
attorney.  It  is  conceded  that  to  sustain  the  application  ancillary  letters  in 
this  state  are  necessary.  The  executors,  upon  the  sole  ground  that,  under 
section  2838  of  the  Code  of  Civil  Procedure,  ancillary  letters  could  only  be 
granted  by  this  court  upon  the  written  petition  of  the  foreign  guardian,  duly 
verified,  oppose  the  application.  The  letters  objected  to  have  been  issued 
upon  a  petition  in  the  name  of  the  guardian,  not  signed  by  him,  but  by 
attorney,  and  verified  by  attorney  alone. 

Connsel  have  not  submitted  any  authorities,  and  I  have  been  unable  to  find 
any  bearing  on  the  question  save  the  case  of  Russell  v.  Hartt,  87  N.  Y.  19, 
where  it  was  held  that,  where  a  legatee  and  executrix  named  in  a  will,  by  a 
power  of  attorney  duly  executed,  appointed  another  her  agent  and  attorney, 
in  her  name  and  place,  to  present  the  will  for  probate,  to  have  the  same  duly 
proved,  and  to  ask  for  and  receive  letters  of  administration,  the  attorney 
properly  acted  in  the  premises.  The  objection  to  the  present  application, 
however,  seems  to  me  to  be  in  the  fact  that  there  is  no  proof  of  the  autboriiy 
in  the  attorney  to  act,  save  in  the  declaration  of  the  attorney;  and,  while  it 
might  be  sufflcient,  if  a  power  to  act  was  produced,  I  suggest  that  the  guard* 
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ian,  in  order  to  ayoid  any  objection  as  to  bis  right  to  delegate  bis  power, 
conld  witb  equal  facility  sign  and  verify  a  new  petition  for  ancillary  letters. 
Application  denied,  witb  privilege  to  renew. 


In  re  Collter's  Estate. 
(Su/mgate'i  Court,  Westchester  County.    September,  1889.) 

1.  BxBcnroBS  jlitd  ArtMntisTBATORS — Acoouxtino — ^NsoEaaAKT  EzpasaBi. 

Under  2  Rev.  St.  N.  Y.  p.  98,  S  58,  as  amended  by  Laws  186S,  o.  802,  S  8,  (Rev.  St., 
Sth  EA.,  p.  2684,)  whicb  provides  that,  on  an  aooonntlng  by  executors  and  admin- 
istrators, a  reasonable  allowance  shall  be  made  for  their  actual  and  necessary  ex- 
penses, an  administrator,  on  the  settlement  of  his  account,  will  not  be  allowed 
sums  paid  to  coansel  for  advice  as  to  the  selection  of  an  administrator  from  among 
several  of  the  next  of  kin. 

2.  S.ix> — CoosssL  Fibs. 

Nor  is  he  entitled  to  fees  paid  counsel  for  retainers,  and  for  procuring  evidence 
in  cases  brought  aeainst  the  estate,  nor  for  fees  for  the  execution  of  the  adminis- 
trator's bond,  and  for  attendance  and  advice  on  the  making  of  an  inventory  of  the 
estate. 
S.  SixB — LiOST  Wnx— ISTBBVBUnOlC. 

An  administrator,  in  his  official  capacity,  has  no  interest  that  entitles  him  to  in- 
tervene in  proceedings  to  establish  a  lost  will  of  his  intestate,  though  the  petition 
prajs  that  his  letters  be  revoked,  as  the  revocation  will  follow  as  a  matter  of  course 
on  the  establishment  of  the  will,  (Code  Civil  Froc.  N.  Y.  i  26S< ;)  and,  on  settlement 
of  bis  accounts,  he  will  not  be  reimbursed  his  expenditure  for  counsel  fees  in  these 
prooeedings. 

t.  SaUB— AaSISTAHT  COUNSKI. 

Where,  in  a  contest  over  a  claim  against  the  estate,  the  administrator  has  em- 
ployed an  able  attorney,  who  htis  not  asked  assistance,  the  administrator  will  not  be 
allowed  payments  made  to  an  assistant  attorney  of  but  a  few  years'  practice,  who 
has  become  Indirectly  employed  in  the  case,  except  for  services  that  would  otherwise 
have  been  necessarily  performed  and  charged  for  by  the  attorney. 
i.  Samb— BxcESSivi  Fees. 

Where  several  suits  are  brought  against  the  estate,  all  of  which  involve  the  same 
point,  bat  one  of  which  is  tried,  and  the  law  governing  them  has  already  been  set- 
tled by  the  court  of  appeals,  a  charge  in  excess  of  fSOO,  as  counsel  fees,  is  unreason- 
able. 
t,  SxxB — Coktbhsation  or  Ai>ifnn8TBi.T0B. 

A  charge  by  the  administrator  for  services  relating  to  the  acoonnting  will  bo  dis- 
allowed, ae  luB  compensation  for  services  rendered  the  estate  must  be  fixed  by  the 
surrogate  at  the  close  of  the  proceeding. 
7.  Saxb — CounsBi.  FxBB. 

In  an  action  against  the  estate,  tried  before  a  referee,  where  the  administrator's 
attorney  neglected  to  plead  the  statute  of  limitations,  aoharge  of  $350  for  the  attor- 
ney's services  in  applying  to  the  special  term  for  leave  to  amend,  and  in  appealing 
to  the  general  term  from  an  order  of  denial,  will  be  disallowed  as  an  unnecessary 
expense. 

t,  SufB — FkB  DlEJf  AlXOWANCE. 

'     In  an  action  tried  before  a  referee,  $10  per  day  is  a  liberal  counsel  fee  for  days  on 
which  no  proceedings  were  had  other  than  to  adjourn. 

Charles  L.  Collyer,  after  consultation  with  his  fonr  brothers,  assisted  by 
counsel,  was  appointed  administrator  of  the  estate  of  bis  deceased  sister,  Eliza- 
beth Collyer.  Subsequently  Greorge  B.  C!ollyer,  one  of  tbe  brothers,  presented 
a  claim  for  boarA  and  house  rent  furnished  the  deceased,  amounting  to  up- 
wards of  910,000.  This  claim  was  finally  disallowed  by  the  court  of  appeals. 
See  21  K.  E.  Kep.  114.  In  this  litigation,  whicb  is  referred  to  as  the  "  Gifford 
Reference"  or  "Board  Case"  in  tbe  surrogate's  opinion,  the  administrator  em- 
ployed Calvin  Frost  to  represent  tbe  estate,  to  whom  he  paid  over  $2,000  for 
his  services.  He  also  paid  another  lawyer.  Seaman  Miller,  $3,530  as  assist- 
ant. In  addition,  Miller  was  paid  $3,525  for  other  services  performed  for  tbe 
administrator.  The  administrator  now  applies  for  a  judicial  settlement  of 
bis  accounts.  For  a  litigation  arising  during  tbe  course  of  the  administra- 
tion, see  3  N.  Y.  Supp.  810. 
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CaMn  Frost  and  Seaman  Miller,  for  administrator.  RtcTiard  L.  Stoeezy, 
for  George  B.  Collyer.  H.  M.  Collyer,  for  M.  S.  Rich  and  others.  AbraJiam 
B.  Havens,  for  Mrs.  Beckwith.     Edward  Wells,  for  Jolin  L.  Gollfer. 

Coffin,  S.    One  only  of  the  next  of  kin  has  been  the  main  cause  of  litiga- 
tions which  have  produced  the  fruits  of  this  controversy.    He  is  now  nata- 
rally  unwilling  to  pay  his  share  of  the  cost  of  his  defeats,  to  any  greater  ex- 
tent, at  all  events,  than  the  law  will  sanction.    At  tlie  same  time,  he  is  not 
alone  in  resisting  the  allowance  of  the  credits  claimed  by  the  administrator 
for  payments  made  to  counsel  in  the  various  litigations  which  he  has  insti- 
tuted.   Others  of  the  next  of  kin  agree  with  him  in  this  respect,  if  in  nothing 
else.    But  here  we  have  nothing  to  do  with  the  causes  which  have  rendered 
it  necessary  to  deal  with  the  questions  presented  for  consideration,  but  simply 
to  determine  whether  the  administrator  has  abused  bis  trust,  however  igno- 
rantly,  or  not.    It  is,  perhaps,  unnecessary  to  remark  that  this  does  not  in- 
volve the  consideration  of  just  compensation  as  between  attorney  and  client, 
but  that  of  necessary  disbursements  as  between  the  administrator  and  the  next 
of  kin.    A  client  may  be  made  liable  to  pay  bis  attorney  for  non-professional 
services  performed  at  his  request  which  he  himself  could  perform;  while  an 
administrator  or  an  executor  has  duties  imposed  upon  him  by  law  to  fulfill 
which  must  be  fulfilled  by  him,  and,  if  he  employ  another  to  discharge  them, 
be  must  pay  him  for  his  work.    It  is  equally  his  duty  in  making  necessary 
disbursements  in  the  course  of  administration  to  see  to  it  that  they  do  not  ex- 
ceed what  appears  to  be  Just  and  reasonable.    In  this  connection  it  may  be 
stated  as  a  curious  fact  that  the  administrator  seems  to  have  paid  the  sams 
In  litigation  from  time  to  time,  in  amounts  demanded,  and  without  any  items 
furnished.    He  is  of  so  trustful  a  nature  that  he  would  probably  have  paid 
more  without  question,  had  more  been  demanded.     Taking  np  the  questions 
submitteil  in  chronological  order  as  far  as  practicable,  the  first  relates  to  sums 
paid  counsel  for  advice,  etc.,  prior  to  the  granting  of  letters  of  administration. 
If  one  who  is  next  of  kin  consults  counsel  in  regard  to  the  selection  of  an  ad- 
ministrator from  among  several  equally  entitled,  and  there  is  a  consultation 
among  them,  and  he  is  finally  agreed  upon  as  the  one  who  shall  take  the  let- 
ters, be  cannot  charge,  as  against  the  estate,  what  he  paid  the  counsel  for  his 
services  in  that  regard ;  especially  in  this  case,  where  another,  equally  entitled, 
presents  the  petition  praying  his  own  appointment,  and  where  no  contest  in 
regard  thereto  occurs  before  the  surrogate.    It  is  not  a  just  and  necessary  ex- 
pense of  administration,  as  he  was  not  then  administrator,  and  it  had  not 
been  determined  tliat  he  should  be.     2  Rev.  St.  (8th  Ed.  p.  2564,)  p.  93.  §  58,  as 
amended  by  Laws  1863,  c.  362,  §  8,  provides  that  on  the  accounting  "in  all 
cases  such  allowance  shall  be  made  for  their  [executors'  or  administrators']  act- 
ual and  necessary  expenses  as  shall  appear  just  and  reasonable."    This  was 
not  an  actual  and  necessary  expense  incurred  by  him  as  administrator.    He 
did  not  then  propose  to  take  the  office.    Each  of  the  others  entitled  to  it  who 
had  counsel  on  the  occasion  would  have  just  as  much  right  to  have  them  paid 
out  of  the  estate  as  he  had. 

In  view  of  the  fact  that  an  inventory  is  not  conclusive  against  either  party, 
it  is  difficult  to  see  how  the  payment  to  counsel  for  attendance  and  advice  on 
the  making  of  it  can  be  regarded  as  a  necessary  expense.  In  view  of  the  far- 
ther fact  that,  at  most,  an  inventory  is  a  mere  guide,  subject  to  correction  by 
either  party  on  the  accounting,  the  cost  of  the  attendance  of  counsel  at  its 
making  does  not  appear  to  have  been  a  just  or  reasonable  expense  to  be  in- 
curred in  the  course  of  the  administration.  Ignorance  in  the  matter  on  the 
part  of  the  administrator  will  not  justify  it.  He  must,  in  such  a  case,  pay 
the  penalty  of  his  ignorance  out  of  his  own  pocket.  He  cannot  expect  the 
estate  to  educate  him.  Without  counsel,  however  he  may  have  blundered  in 
the  matter,  he  would  have  been  set  right  on  the  accounting.    A  retaining  fee 
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of  $150  is  claimed  as  a  credit  for  the  pHyment  to  one  counsel,  and  9250  as  a 
oooDsel  fee  paid  to  another.  In  Re  Leoy's  Accounting,  1  Abb.  N.  C.  182, 
Jadge  KoBixsoN,  of  the  Xew  York  common  pleas,  held  that,  in  an  account- 
ing by  an  assignee  under  a  voluntary  assignment,  the  county  judge  is  con- 
trolled by  such  statutory  and  common-law  rules,  as  to  allowances  for  disburse- 
m^'nts,  as  prevail  in  proceedings  for  accountings  before  a  surrogate  for  the 
settlement  of  the  estate  of  deceased  persons,  and  refused  to  allow  a  counsel 
fee  paid  by  the  assignee.  This  was  approved  by  Daly.  C.  J.,  in  Ke  Johnson, 
10  Daly,  123,  and  he  also  declared  that  "the  court  does  not  recognize  sucli  a 
thing  as  a  retainer  to  counsel  by  an  assignee."  A  retainer  or  counsel  fee 
pitid  to  an  attorney  is  not  for  services  rendered,  but  to  prevent  an  employment 
of  him  by  the  adverse  party.  And  in  Re  Carrick,  13  Daly,  181,  it  is  held  to 
he  the  duty  of  the  assignee  to  prepare  his  bond  and  obtain  his  sureties.  The 
ftttomey  may  be  required  to  see  that  it  Is  properly  executed,  but  that  is  all. 
Iq  the  case  of  this  administrator's  bond,  it  was  executed,  acknowledged,  and 
justification  made  before  me,  and  my  approval  was  indorsed  thereon,  as  re- 
quired by  section  812  of  the  Code,  so  that  there  was  no  occasion  for  services 
of  counsel  in  regard  to  its  proper  execution.  In  Re  Johnson,  supra.  In  refer- 
ence to  the  inveutory,  the  learned  judge  says:  "In  my  judgment,  the  assignee 
himself  could  have  prepared  these  inventories  and  schedules;  and,  if  assignees 
cannot  perform  ordinary  duties  of  this  kind,  they  should  not  accept  such  a 
trust."  Here  the  administrator  had  the  aid  of  two  competent  appraisers,  one 
a  young  but  intelligent  attorney,  and  the  other  for  many  years  a  justice  of 
tlie  peace  and  justice  of  sessions.  These  principles  are  applicable  to  this  case. 
aod  must  be  followed  in  disposing  of  the  items  to  which  they  relate. 

Id  1885  an  accounting  proceeding  instituted  by  the  administrator  was  in- 
terrupted and  suspended  by  the  presentation  of  a  petition  by  George  B.  Goll- 
jer,  alleging  that  deceased  made  a  will  which  was  lost  or  destroyed,  and 
praying  that  a  citation  should  be  issued  to  the  next  of  kin  (wlio  were  named) 
to  attend  the  probate  thereof,  and  that  thereupon  the  lettei'sof  administration 
issued  be  revoked.  No  citation  was  issued,  as  the  petition  was  presented 
daring  the  session  of  the  court  in  the  accounting  proceeding,  and  the  next  of 
kin  named  in  the  petition,  being  present,  either  in  person  or  by  attorney,  at 
once  appeared  in  the  latter  proceeding.  Had  a  citation  been  issued,  it  would 
have  been  properly  directed  only  to  the  next  of  kin  named  in  the  petition. 
Bat  it  seems  that  the  administrator,  Charles  S.  Collyer,  entered  his  appear- 
ance, not  only  as  next  of  kin,  but  also  in  bis  official  character.  In  the  latter 
capacity  be  had  nothing  to  do  with  it.  It  is  true  the  petition  prayed  for  the 
revociition  of  his  letters,  but  that  was  unnecessary,  as,  had  the  lost  will  been 
established.  Code,  §  2684.  following  2  Kev.  St.  p.  78,  §  46,  provides  that  the 
decree  admitting  it  to  probate  must  revoke  the  former  letters.  The  peti- 
tioner did  not  seek  the  revocation  of  the  letters  on  any  other  ground.  Had 
an  application  been  made  to  revoke  them  on  any  of  the  grounds  provided  for 
in  section  2685,  the  administrator  would  have  been  cited,  and  could  have  ap- 
peared, as  such;  but  here  he  could  be  properly  cited  and  appear  only  as  a  next 
of  kin.  If  it  be  said  that  he  was  interested  as  administrator  to  defeat  the 
proving  of  tlie  alleged  lost  will,  because  of  his  claims  for  commissions  and  ex- 
penses as  such,  it  is  answered  that  he  would  have  recovered  them,  bad  such 
will  been  established,  on  his  accounting  with  the  executor  thereof.  He  bad 
no  interest,  therefore,  which  could  warrant  his  intervening  as  administrator. 
He  stood  precisely  on  the  same  footing  as  the  other  next  of  kin  who  resisted 
probate,  and  had  no  more  right  than  they  had  to  be  reimbursed  his  expendi- 
tures for  counsel  out  of  the  funds  of  the  estate.  All  who  appeared  by  counsel, 
inclading  himself,  were  awarded  separate  bills  of  costs  by  this  court  to  be  paid 
by  the  proponent.  The  items  embraced  in  his  account  for  moneys  paid  his 
counsel  in  that  matter,  aggregating  $1,360,  must  therefore  be  disallowed. 
Also  the  sum  of  expenses  paid  his  attorney,  amounting  to  $184.64,  which  in- 
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eludes  an  item  of  9124.50  for  stenographer's  fees,  which  was  probably  recor- 
ered  as  part  of  the  costs  in  that  case.  It  seems  also  that  costs  were  awarded 
in  the  appellate  courts,  but  we  do  not  find  that  any  of  them  are  credited  bj 
the  attorney  as  against  the  charges  he  made  for  services  rendered  the  admin- 
istrator. 

As  the  well-settled  rule  is  that,  in  order  that  a  court  shall  be  justified  in  al- 
lowing disbursements  to  an  executor  or  administrator  on  his  accounting,  it 
must  be  made  to  appear  that  they  were  not  only  actual  and  necessary,  but  just 
and  reasonable.    Let  us  glance  for  a  moment  at  the  facts  and  circumstances 
relating  to  what  is  referred  to  as  the  "Gifford  Reference"  or  "Board  Case,"  in 
so  far  as  relates  to  the  claim  of  the  administrator  for  what  he  paid  to  his  at- 
torney and  to  his  counsel  in  that  case.    The  attorney  of  record  for  the  ad- 
ministrator had  been  a  practicing  lawyer  for  upwards  of  40  years,  was  of  wide 
and  varied  experience,  of  great  industry,  intellectual  force,  power  of  discrim- 
ination and  acumen,  and  hence  of  an  enviable  reputation.    Another  lawyer, 
a  connection  of  the  parties  by  marriage,  wlio  had  been  practicing  but  four 
years,  had  achieved  no  considerable  degree  of  repute  in  his  profession,  but  of 
average  ability,  managed  to  become  indirectly  employed  in  the  case  to  assist 
the  attorney.    It  does  not  appear  that  the  administrator  sought  his  services, 
nor  that  any  attorney  had  signified  any  desire  for  assistance.    The  adminstra- 
tor,  who  had  spent  much  of  bis  life  in  China,  had  little  knowledge  of  suck 
matters;  and  being  an  honest,  guileless  man,  finding  that  the  assistant  was 
present  and  acting  in  his  behalf  at  the  next  meeting  before  the  referee,  in 
conjunction  with  his  attorney,  raised  no  objection,  and  finally  came  to  recog- 
nize him  as  regularly  in  the  case,  where  he  continued  to  the  end,  and  /or 
which  he  has  paid  him  upwards  of  $3,000,  besides  more  than  $2,000  to  hii 
attorney  in  that  case.    The  question  is,  where  was  the  necessity  of  such  an 
expense  in  so  employing  such  a  lawyer  to  assist  such  an  attorney  ?    Can  we 
say,  under  this  state  of  facts,  that  the  expense  was  necessary,  or  that  it  was 
just  and  reasonable?    Two  elements  are  essential  to  the  allowance  of  an  ex- 
pense claimed  to  have  been  incurred  by  an  executor  or  administrator.    It 
must  first  appear  that  it  was  necessary.    If  that  is  not  established,  the  in- 
quiry ends;  if  it  is,  then  the  justness  and  reasonableness  of  the  amount  must 
be  considered.    Wliile  the  employment  of  the  assistant  was  unnecessary,  yet 
be  performed  services  which  would  otherwise  have  been  necessarily  performed 
and  charged  for  by  the  attorney,  and  to  that  extent  there  is  an  apparent, 
though  not  real,  equitable  modification  of  the  statute  rule.     There  were,  as 
above  stated,  services  performed  by  the  assistant  which  seem  to  have  been 
needful,  and  payment  therefor  assumes  the  character  of  necessary  expenses. 
It  is  deemed  that  an  allowance  of  $2,000  to  the  administrator  in  that  regard, 
including  the  efforts  made  to  set  aside  the  order  of  reference,  will  be  just  and 
reasonable. 

Thus  far,  only  questions  having  a  legal  aspect  hare  been  the  subject  of  con- 
sideration. It  now  becomes  necessary  to  examine  briefly,  to  some  extent,  as 
to  the  justness  and  reasonableness  of  the  charges  paid  one  of  the  attorneys. 
Without  going  into  details  as  to  what  are  styled  the  "trust"  or  "bank-book" 
cases,  it  must  sufiBce  to  say  that  the  intestate  had  in  her  life-time  deposited, 
in  various  savings  banks,  sums  of  money  in  her  name  "in  trust"  for  various 
relatives  whose  names  appear  on  the  several  pass-books.  Actions  were  insti- 
tuted by  these  persons  against  the  administrator.  They  were  all  of  the  same 
character,  and  presented  almost  solely  a  question  of  law.  For  the  services 
of  his  attorney  in  those  cases  the  administrator  paid  him  about  $870,  which 
he  now  seeks  to  have  allowed  him.  I  do  not  propose  to  examine  e.ich  of  tbe 
charges  as  disclosed  by  the  items  furnished,  but  take  occasion  to  remark  that 
"searching  for  evidence"  is  not  regarded  as  an  item  of  necessary  expense  to 
he  paid  to  a  lawyer,  as  between  the  administrator  and  the  estate.  That  rather 
appears  to  be  the  client's  duty,  but,  if  he  see  fit  to  instrust  it  to  bis  lawyer  to 
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do,  be,  and  not  the  estate,  should  pay  him.  According  to  the  evidence,  only 
one  of  the  eight  cases  was  tried,  all  depending  on  the  same  principle,  the  de- 
termination in  one  case  disposing  of  all,  with  the  exception  of  one  other,  which 
w;t3  tried.  In  all,  the  administrator  was  defeated.  It  is  questionable  whether 
be  was  jostified  in  resisting  the  claims  of  the  plaintiffs,  as  the  court  of  ap- 
peals had  already  settled  the  law  on  the  subject  involved.  Any  allowance  be- 
yond S500  for  the  expenses  incurred  in  these  actions  is  adjudged  unjust  and 
unreasonable. 

The  items  relating  to  this  accounting  proceeding,  commenced  in  1885, 
amounting  to  8220,  must  be  disallowed,  as  the  measure  of  compensation  whicli 
the  law  permits  the  administrator  to  recover  for  that  service  against  tlie  es- 
tate mnst  be  Bxed  by  the  surrogate  at  the  close  of  the  proceeding. 

In  1887,  George  B.  GoUyer,  who  was  one  of  the  sureties  in  the  original  bond 
of  the  administrator,  petitioned  to  be  released  as  such,  and  the  administrator  was 
required  by  law  to  furnish  a  new  bond.  He  seeks  to  be  allowed  therefor  the  sum 
of  9200,  which  he  paid  to  his  counsel  in  that  matter.  He  was  bound  to  furnish 
such  new  bond  or  have  his  letters  revoked.  It  was  his  business,  and  not  that  of 
the  next  of  kin,  to  defray  the  expenses  he  saw  fit  to  incur,  other  than  his  own 
personal  expenses.  This  point  has  been  substantially  hereinbefore  deter- 
mined. 

In  June,  1886,  George  B.  CoUyer,  one  of  the  next  of  kin,  commenced  suit 
against  the  administrator  to  recover  the  value  of  certain  United  States  bonds 
of  the  alleged  value  of  abont  820,000,  which  bonds  he  stated  in  his  complaint  to 
have  been  taken  and  converted  by  the  intestate  during  and  prior  to  the  year 
1874,  when  he  deprived  her  of  further  access  to  his  papera.  She  died  in  1883. 
The  defendant  by  hia  attorney  interposed  an  answer  mainly  denying  the  alle- 
gations. The  cause  was  referred  to  ex-Judge  Hooper  C.  Van  Vorst.  After 
proceedings  several  days  before  him,  the  plaintiff,  who  had  served  a  bill  of 
particolars,  moved  to  amend  the  same  by  inserting  other  bonds  in  the  place 
of  those  originally  described,  because  be  had  substituted  others  in  their  place 
prior  to  the  alleged  conversion.  The  amendment  was  allowed.  Then  the  de- 
fendant asked  leave  to  amend  his  answer  by  pleading  the  statute  of  limitations 
to  the  complaint  and  bill  of  particulars  as  amended.  The  referee  decided  that 
lie  sboald  have  leave  to  plead  the  statute  to  the  amended  bill  of  particulars, 
bot  thought  he  had  not  power  to  allow  him  to  so  amend  as  to  have  complaint, 
sod  denied  the  application,  but  with  leave  to  apply  at  special  term  for  the 
desired  relief.  A  motion  was  then  made  by  defendant's  attorney  at  special 
term  accordingly,  and  denied.  An  appeal  was  then  taken  by  the  same  attor- 
ney to  the  general  term,  which  modified  the  order  of  denial  of  the  special 
term,  granting  the  same  permission  to  plead  the  statute  as  to  the  amended 
bill  which  the  referee  had  offered  to  grant,  and  which  he  declined  to  accept. 
The  charges  of  the  attorney  for  the  administrator  for  services  in  that  side  pro- 
ceeding, and  which  he  has  paid,  amount  to  $850,  and  he  seeks  to  have  them 
lUlowed  as  necessary  expenses.  It  is  quite  plain  that  the  same  reason  existed 
for  pleading  the  statute  originally  as  arose  aftrr  the  bill  of  particulars  had 
been  Itans  amended;  and  it  would  seem  to  follow  that  the  whole  side  proceed- 
ing bad  its  origin  in  the  remissness  of  the  attorney  in  pleading  it  in  the  first 
instance,  and  therefore  that  the  charge  therefor,  so  paid,  was  an  unnecessary 
expense. 

There  is  also  an  aggregate  of  charges  by  the  attorney  for  procuring  evidence 
of  1540.  If  what  has  already  been  laid  down  is  a  fair  and  proper  rule  in  that 
regard,  then  this  sum  must  be  disallowed  as  a  necessary  expense  by  the  ad- 
ministrator. The  evidence  also  shows  that  the  attorney  charged  at  the  rate 
of  $20  per  day  for  each  day  for  which  the  reference  was  fixed,  whether  it  pro- 
ceeded or  not,  and  that  there  were  five  such  days  when  no  proceeding  was 
bad  other  than  to  adjourn.  Ten  dollars  a  day  is  deemed  a  liberal  allowance 
fi>r  each  of  such  days.     I  feel  that  I  have  liefore  me  sulBcient  facts  to  enable 
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me  to  indulge  In  other  criticisms  which  seem  to  be  invited.  It  is  always  a 
ditBcult  and  invidious  task  to  attempt  to  flx  the  value  of  the  services  of  au  at- 
torney without  tlie  fullest  knowledge  of  all  the  circumstances.  The  determi- 
nation of  the  above  matters  is  believed  to  dispose  of  all  the  material  objections 
urged  to  the  account.  It  will  be  observed  that,  with  the  single  exceptions  of 
the  "trust"  or  "bank-book"  cases,  and  the  charge  for  adjournments  just  re- 
ferred to,  no  criticisms  of  the  value  of  the  services  claimed  to  have  been  ren- 
dered by  either  of  the  attorneys  has  been  entered  upon.  Should  any  material 
matters  have  escaped  attention,  or  errors  made  in  the  figures,  they  can  be 
suggested  and  disposed  of  on  the  settling  of  the  decree.  i?he  result  of  the 
views  above  expressed  is  that  there  should  be  disallowed  of  the  amount  paid 
Mr.  Frost  $375,  and  of  the  amount  paid  Mr.  Miller,  including  the  note,  S5,- 
054.64.  It  thus  becomes  unnecessary  to  determine  whether  the  giving  of  the 
note  can  be  regarded  as  a  payment.  As  the  administrator  is  not  chargeable 
with  any  dishonesty,  it  would  seem  to  be  fair  to  allow  him  his  costs,  and  also 
costs  to  the  other  parties,  except  John  L.  Collyer,  who  has  taken  no  active  part 
in  the  controversy,  payable  out  of  the  fund. 


Lehman  v.  Kooh. 

(Superior  Court  of  Buffalo,  Gmeral  Term.    March  84, 1890.) 

1.  ASATEMliyT  AND  RbVIVAI. — DEATH  OF  PaBTT — ilklTD^IOtiY  STATUTE. 

Code  Civil  Proc.  N.  Y.  {  7.57,  providing  that,  in  oase  ot  the  death  of  a  sole  plain- 
tiff  or  defendant,  if  the  causa  of  action  survives,  the  court  must,  on  motion,  allow  or 
compel  the  action  to  be  continued  by  or  against  hia  representative  or  successor  in 
interest.  Is  mandatoi;  in  actions  at  law ;  and  lapse  of  time  will  not  defeat  the  appli- 
cation. 

2.  Pleadxno — Variance— Designation  in  Caption. 

That  a  complaint  is  entitled  in  form  against  the  defendant  "as  ataerifl,  "while  the 
allegations  of  the  complaint  show  only  an  individual  liability,  wUl  not  defeat  u 
Otherwise  good.cause  of  action. 

Appeal  from  special  term. 

Action  by  Henry  Lehman  as  assignee,  etc.,  ot  Daniel  Stumm,  against  Harry 
H.  Koch  as  sheritf.  Appeal  from  an  order  directing  the  substitution  of  the 
personal  representative  of  the  defendant.  Code  Civil  Proc.  N.  T.  §  757,  pro- 
vides that,  in  case  of  the  death  of  a  sole  plaintiff  or  defendant,  if  the  cause  of 
action  survives  or  continues,  the  court  must,  upon  a  motion,  allow  or  compel 
the  action  to  be  continued  by  or  against  his  representative  or  successor  in  in- 
terest. 

Argued  before  Beckwith,  0.  J.,  and  Hatch,  J. 

(files  Sttltoell,  for  plaintiff.    Baker,  Sohtoartz  <£  Dake,  for  defendants. 

Hatch,  J.  The  plaintiff  commenced  his  action  on  the  30th  day  of  Septem- 
ber, 1885.  Issue  was  thereafter  joined  by  the  service  of  an  answer.  About 
January  26, 1887,  defendant  died  intestate,  and  on  February  2,  same  year,  let- 
ters of  administration  were  issued  to  Harriet  N.  Koch,  who  was  by  the  order 
appealed  from  directed  to  be  substituted  as  party  defendant.  The  charge  con- 
tained in  the  complaint  shows  it  to  be  an  action  of  replevin,  based  upon  an  al- 
leged conversion  by  defendant  of  a  quantity  of  personal  property,  with  the 
usual  prayer  that,  in  the  event  the  property  was  not  returned,  judgment 
for  its  value  should  be  awarded,  together  with  damages  for  its  detention. 
The  property  was  not  retaken  by  plaintiff,  and  subsequently  a  sum  of  money 
was  sutotituted  by  plaintiff  in  lieu  of  the  property  seized;  and  by  stipulation 
the  fund  thus  created  was  held,  as  the  representation  of  the  property,  to 
await  the  Qnal  determination  of  the  issue. 

The  objection  urged  in  support  of  the  appeal,  by  which  the  order  herein  Is 
sought  to  be  reversed,  is  based  upon  the  ground  of  laches  in  applying  for  the 
order  substituting  defendant's  representative.    By  the  moving  papers  it  ap- 
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pears  that  something  over  two  years  elapsed  between  the  issuing  of  letters  of 
admiDistration  and  the  application  to  substitute,  which,  added  to  the  time 
when  the  action  was  commenced,  shows  that  the  statute  of  limitations  has 
ran  in  favor  of  defendant;  and  the  claim  is  that  such  fact  is  to  be  adopted  as 
the  guide  in  determining  the  right  of  plaintiff  to  the  substitution  granted. 
Such  seems  to  be  the  established  rule  in  equitable  actions.  Coit  v.  Campbell, 
62  K.  Y.  509.  But  in  actions  at  law  it  seems  that  section  757  of  the  Code  is 
mandatory,  and  that  mere  lapse  of  time  will  not  defeat  the  application.  Hols- 
man  V.  8t.  John.  90  N.  Y.  461;  Emna  v.  Cleveland,  72  N.  Y.  486. 

The  further  claim  is  made  that  no  cause  of  action  is  alleged  against  the  de- 
fendant in  the  action.  An  examination  of  the  complaint  shows  that  it  is 
therein  alleged  that,  at  a  specified  time  and  place  within  the  jurisdiction  of 
the  court,  the  defendant  wrongfully  took  and  wrongfully  detains  from  the 
plaintiff  certain  articles  of  personal  property,  which  are  therein  set  out  in  de- 
tail; that  the  property  was  the  property  of  the  plaintiff,  whose  interest  and 
capacity  to  sue  is  therein  particularly  alleged.  The  allegations  are  followed 
by  a  prayer  for  relief  recognized  as  appropriate  to  such  actions.  It  is  quite 
clear  that  a  perfect  cause  of  action  is  stated  in  the  complaint.  This  does  not 
geem  to  be  denied,  but  the  criticism  is  that  the  complaint  is  entitled  in  form 
against  the  defendant  "as  sheriff,"  while  the  allegations  of  the  complaint 
show  alone  individual  liability.  Whatever  the  rule  may  have  been,  assum- 
ing the  point  to  be  well  taken,  such  defect  is  not  now  available  to  defeat  an 
otherwise  good  cause  of  action;  and  such  designation  of  a  party  is  to  be  re- 
garded as  descriptive  of  the  person,  and  does  not  in  any  manner  change  the 
effect  of  the  facts  alleged.  Murray  v.  Church,  1  Hun,  49,  atflrmed  58  N.  Y. 
€21;  Berford  v.  Barnes,  45  Hun,  253;  Bank  v.  Donnell,  40  N.  Y.  410.  It 
is  doubtless  true  that  an  action  would  lie  against  the  sureties  upon  the  sher- 
iff's official  bond  for  the  act  complained  of;  but  in  such  case,  in  the  event  of  a 
tecovery,  execution  would  issue,  in  the  first  instance,  against  the  individual 
property  of  the  sheriff.  Crock.  Sber.  §  894.  So  the  result  is  the  same.  This 
action,  therefore,  treated  as  one  against  the  individual,  is  well  brought.  As 
the  allegations  of  the  complaint  show  that  the  act  has  diminished  the  prop- 
erty of  plaintiff,  it  is  proper  that  the  representative  should  be  substituted. 
Tbe  order  appealed  from  is  affirmed,  with  $10  costs  and  disbursements. 


Kebneb  v.  Steok. 

(Superior  Court  of  Buffalo,  General  Term.    March  34, 1890.) 

ApniL— BiAT  or  Fboobbdinos. 

Vhere  proceedings  have  been  stayed  for  80  days  after  entry  of  a  judgment  to 
enable  defendant  to  make  a  case  on  appeal,  a  service  of  notice  of  entry  of  iudgment 
within  tbe  time  limited  by  the  stay  is  a  proceeding  in  the  action  in  violation  of  the 
stay,  and  does  not  limit  the  time  for  appeaL  It  is  proper  to  set  aside  the  notloe, 
though  due  service  thereof  has  been  admitted. 

Appeal  from  special  term. 

Action  by  Barbara  M.  Kerner  against  John  Steck.  Plaintiff  appeals  from 
«n  order  denying  her  motion  to  set  aside  a  notice  of  appeal  served  by  defend- 
ant. 

Argued  before  Beckwith,  C.  J.,  and  Trrus,  J. 

Simon  Fleischman,  tor  appellant.  Armstrong  <£  DtiokwUh,  for  respond- 
ent 

Trnrs,  J.  Tbe  plaintiff  at  a  trial  term  recovered  a  verdict  for  $850,  and 
tbe  defendant  made  a  motion  on  the  minutes  of  the  judge  for  a  new  trial, 
which  was  denied.  Thereupon  all  proceedings  on  the  part  of  the  plaintiff 
were  stayed  60  days  after  the  entry  of  the  judgment  to  enable  the  defendant 
to  make  a  case  and  exceptions  on  appeal.    Tbe  plaintiff  entered  a  judgment. 


Digitized  by 


Google 


304  KEW  YORK  8DPPLEMEOT,  vol.  9.       [Super.  Ct.  N.Y. 

and  served  a  notice  of  such  entry  on  the  defendant's  attorneys,  who  gave  an 
admission  of  due  and  personal  service  of  auch  judgment.  Within  the  time 
limited  by  the  order  staying  proceedings,  the  defendant  served  a  notice  of  ap- 
peal ;  and  the  plaintiff  moved  to  set  it  aside  on  the  ground  that  the  SO  days 
allowed  to  take  an  appeal  after  the  notice  of  the  enti7  of  judgment  bad  ex- 
pired. The  special  term  denied  the  motion,  from  which  order  the  plaintiff 
appealed. 

It  is  claimed  that  the  stay  ordered  by  the  trial  court  did  not  affect  the  plain- 
tiff's right  to  serve  a  notice  of  the  entry  of  judgment,  and  that  the  service  of 
such  notice  was  not  a  proceeding  in  the  action,  but  notice  of  the  procedure. 
We  cannot  agree  with  the  learned  counsel  in  this  view  of  the  law.  The  no- 
tice had  the  effect  of  limiting  the  defendant's  time  to  appeal,  as  one  of  the 
Steps  provided  by  the  Code  to  be  talcen  in  an  action.  Section  1351.  The  au- 
preme  court,  in  White  v.  Klinken,  16  Abb.  Fr.  109,  decided  the  precise  ques- 
tion involved  here,  and  held  that,  after  the  plaintiff  had  been  stayed,  that  the 
entry  of  judgment,  and  notice  of  the  entry  of  judgment,  in  violation  of  the 
order  staying  all  proceedings,  was  a  nullity,  and  did  not  limit  the  defendant's 
time  to  appeal,  and  that  such  a  notice  was  a  proceeding  in  the  action.  The 
special  term,  in  the  order  appealed  from,  on  motion  of  the  defendant,  set  aside 
the  notice  of  entry  of  judgment,  and  declared  the  same  null  and  void.  This 
notice  of  the  entry  of  judgment  was  made  in  violation  of  the  order  staying 
proceedings,  and  we  think  the  court  properly  set  it  aside.  Bagley  v.  Smith, 
2  Sandf.  651.  In  setting  aside  the  notice,  necessarily  the  admission  of  serv- 
ice of  judgment  and  notice  of  entry  was  set  aside.  This  is  a  case  where  the 
court  could  properly  grant  the  defendant  relief  against  an  inadvertent  admis- 
sion of  due  personal  service  of  the  notice,  and  order  the  parties  to  the  position 
they  occupied  before  such  notice  and  admission  were  given.  The  order  ap- 
pealed from  should  be  affirmed,  with  $10  costs  and  disbursements. 


Sbnft  v.  Manhattan  R.  Co.  et  al. 
(Superior  Court  (tf  New  York  City,  Oeneral  Term.    January  6, 1890.) 

Pabtibs—Sdbstittjtion— Conditions. 

After  joinder  of  Issue  lii  an  action  to  restrain  the  operation  of  an  elevated  rail- 
road in  front  of  plaintUTs  premises,  and  to  recover  past  damuee,  plaintiff  conveyed 
the  fee  of  the  premises  to  his  wife.  After  trial,  but  before  final  submiaslon  of  the 
action,  tie  also  assigned  to  tier  all  his  causes  of  action.  She  thereupon  moved  to  be 
substituted  as  plaintiff.  Held,  that  it  was  within  the  discretion  of  the  court  to  im- 
pose as  conditions  of  granting  the  motion  that  the  trial  already  had  should  be  set 
aside,  and  that  the  cause  of  action  for  present  injuries  be  severed  from  that  for  past 
damages;  but  that  a  provision  that  no  relief  be  granted  unless  the  conditions  were 
compUed  with  would  be  stricken  out,  and  a  clause  inserted  providing  that,  unless 
the  conditions  were  complied  with,  the  application  to  be  substituted  shoola  be  de- 
nied, with  tlO  costs. 

Appeal  from  special  term. 

Action  commenced  by  Christian  Senft  against  the  Manhattan  Railway  Com- 
pany and  the  Metropolitan  Elevated  Railway  Company  to  restrain  them  from 
operating  an  elevated  railroad  in  front  of  plaintiff's  premises.  After  the  case 
was  at  issue,  plaintiff  conveyed  the  premises  to  his  wife,  Mary  Senft,  but  did 
not  notify  his  attorney  of  the  fact.  After  trial,  but  before  final  submissioQ 
of  the  case,  plaintiff  assigned  all  his  causes  of  action  to  said  Mary  Senft,  who 
thereupon  moved  to  be  substituted  as  plaintiff.  The  motion  was  granted. 
She  now  appeals  from  so  much  of  the  order  granting  it  as  provided  that  the 
trial  already  had  should  be  set  aside,  and  that  no  judgment  or  relief  should 
be  granted  unless  she  severed  the  cause  of  action  for  a  present  injury  from 
the  cause  of  action  for  past  damages,  and  served  separate  complaints,  setting 
forth  the  cause  of  action  so  severed. 

Argued  before  SEOQvncE,  C.  J.,  and  Inobaham.  J. 
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Jamet  B.  Zudlow  and  Leiois  L.  Delafleld,  for  appellant.     Daviea  &  Rw- 
polio,  (Brainard  Tolles,  of  counsel,)  for  respoudent. 

Inoraham.  J.    We  think  it  is  clear,  under  section  756  of  the  Code,  that, 
notwithstanding  the  transfer  of  the  property  to  Maiy  Senft,  the  action  could 
hare  been  continaed  by  the  original  plaintift,  and  the  court  have  granted  such 
relief  as  tbe  evidence  justiBed.     But,  on  the  conveyance  by  such  plaintiff  to 
tiie  petitioner  below  of  the  fee  of  the  property,  and  his  assignment  of  the 
damages  sustained  in  consequence  of  the  trespass,  the  court  had  power  to 
substitute  the  person  to  whom  the  interest  was  transferred  as  plaintiff  in  the 
action.    But  whether  or  not  such  substitution  should  be  granted  was  in  the 
discretion  of  tlie  court.  {Betty  v.  8paulding,  58  K.  Y.  636;)  and  it  could 
grant  an  application  for  such  substitution  on  such  terms  and  conditions  as 
were  necessary  to  protect  the  rights  of  the  parties  to  the  action.    If  the  court, 
in  tbe  exercise  of  such  discretion,  decided  that,  as  a  condition  for  the  grant- 
ing of  such  application,  certain  proceedings  already  had  should  be  set  aside, 
and  the  action  should  be  severed,  so  that  two  distinct  causes  of  action  set  up 
in  tlie  original  complaint  should  be  tried  separately,  we  do  not  think  that  the 
circumstances  would  justify  the  court  in  reversing  the  action  of  the  special 
term  imposing  such  conditions.    We  do  not  wish  to  be  understood  as  ques- 
tioning the  power  of  the  court  to  have  substituted  the  person  to  whom  the 
interest  of  the  original  plaintiff  had  been  transferred  as  plaintiff  in  the  action, 
and  then  to  have  proceeded  and  rendered  judgment  in  the  action ;  but  whether 
ur  not  the  court  should  adopt  such  a  course  was  within  its  discretion.     The 
sp<>eial  term  had  the  right  to  send  the  question  as  to  the  amount  of  the  dam- 
Hges  sustained  by  plaintiff  by  reason  of  the  trespass  to  be  tried  by  a  jury,  and 
it  had,  clearly,  the  right,  as  a  condition  of  granting  the  application  for  a  sub- 
stitution, to  require  that  a  trial  which  bad  not  been  completed  by  tbe  final 
submission  of  the  case  to  the  trial  judge  should  be  set  aside.    We  think,  how- 
ever, that  the  provision  that  no  judgment  or  relief  be  granted  to  Mary  Senft, 
tbe  petitioner,  unless  she  comply  with  the  conditions  of  the  order,  was  im- 
proper.   That  provision  shoold  be  modified  by  the  insertion  of  a  clause,  in 
place  thereof,  providing  that,  in  case  the  said  Mary  Senft  should  fail  to  com- 
ply with  the  conditions  of  the  order  within  the  time  fixed,  the  application  to 
be  substituted  as  party  plaintiff  should  be  denied,  with  $10  costs,  and  the 
order  as  thus  modified  should  be  aflirmed,  without  costs  of  this  appeal. 


LlNOSWEILER  e.  LiNOSWXILES. 

(Superior  Court  of  New  Yo^-k  City,  General  Term.    Jannarj  6, 1890.) 

Sc?«,EM¥STAaT  FSOOBEDINO — EXAMINATION  OF  DbBTOB— VACATION  OP  OBDBB. 

An  order  for  the  examination  of  a  third  person  in  supplementary  proceedings, 
made  Iwfore  the  return  of  the  execution,  should  not  be  vacated  for  the  mere  reason 
tbat  before  service  thereof  execution  appears  to  have  been  "returned. " 

Appeal  from  special  term. 

Frederick  Lingsweiler,  a  judgment  creditor,  appeals  from  an  order  vacat- 
ing an  order  for  the  examination  of  a  third  person  alleged  to  have  in  her  poa- 
Kssion  property  of  Charles  Lingsweiler,  the  execution  debtor. 

Jamet  A.  Donegan,  (Henry  Hoffman  Broitme,  of  counsel,)  for  appellant. 
Ptter  Cook,  for  respoudent. 

SFj>ewicK,  C.  J.  The  judgment  creditor  obtained  an  order  under  section 
2441,  Code,  for  the  examination  of  a  person  averred  to  have  in  her  possession 
property  belonging  to  the  execution  debtor.  The  afiidavits  showed,  what  at 
tbe  time  was  the  fact,  that  tbe  execution  had  not  been  returned.  Before  the 
lelum-day  of  the  order  the  execution  debtor,  not  the  third  person,  moved  that 
tbe  order  be  vacated.  The  motion  was  granted.  The  ground  of  this  dispo- 
v.9K.Tr.!«.no.6 — 20 
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Bition  only  appears  in  the  recital  of  the  order  then  made,  as  follows:  "And  it 
now  appearing  that  at  the  time  of  the  service  of  copies  of  said  aflSdavit  and 
order  said  execution  had  been  returned."  In  mj  opinion,  to  justify  super- 
seding the  original  order,  it  was  necessary  to  prove  that,  aft«r  it  was  allowed, 
something  had  occurred  which  changed  the  rights  of  the  parties  in  requiring 
an  order  difTereut  from  that  allowed,  or  which  would  have  called  for  another 
kind  of  disposition  of  the  matter  flnally.  The  mere  fact  of  the  retnm  of  the 
execution  would  not  have  called  for  another  kind  of  order,  or  for  another  kind 
of  exercise  of  the  power  of  the  court.  Sections  2447-2449.  If  the  execution 
had  been  returned  satisfied,  then  the  court  would  have  been  without  power 
to  direct  the  person  examined  to  pay  or  to  deliver.  The  respondent  was 
bound  by  this.  Tliere  was  no  presumption  of  satisfaction.  It  was  consistent 
with  the  recital  that  the  execution  had  been  returned  partly  nnsatisfled.  As 
it  does  not  appear  by  the  record  that  the  judgment  debtor  bad  been  called  into 
the  proceeding  by  a  notice  required  by  the  Code,  §§  2446,  2447,  and  was  a 
party  to  it,  there  may  be  a  doubt  whether  he  had  a  right  to  make  the  motion 
below.  This  was  not  considered  by  the  argument  of  the  appeal,  and  is  not 
passed  upon.  The  order  should  be  reversed,  and  the  motion  denied,  with  SIO 
costs. 


Nbwhau.  v.  Apflbton  et  al. 
(Superior  Court  of  New  York  City,  Oeneral  Term.    January  6, 181W.) 

EVIDBNOE — RbLBV^NCT — tlEATXISQ  OV  TSBH. 

In  an  action  on  a  contract,  whereby  defendants  employed  plaintUT  to  canvass 
snbscriptions  for  their  publications,  and  agreed  to  pay  a  certain  sum  for  every 
"order"  he  obtained,  defendants  proved  the  meaning  of  the  term  "order,"  as 
used  in  the  trade  of  book  canvassing,  and  that  the  meaning  was  the  same  in  1S77 
and  1878.  A  witness  for  plaintlft  stated  that  from  1878  or  1879  he  had  been  familiar 
with  the  trade  meanings  of  the  business,  but  did  not  know  what  the^  were  in  Ko- 
vember,  1877,  when  the  contract  was  made.  He  was  then  asked,  "From  what  dsts 
do  you  know  themt"and,  "Do  you  know  the  customs  and  trade  meanings  in  that 
business  nowl"  Held,  that  the  questions  were  improperly  excluded,  as  whateTer 
was  circumstantial  evidence  of  the  meaning  of  the  term  "order  "  was  admissible. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  George  T.  l^ewhall  against  William  H.  Appleton  and  another. 
Plaintiff  appeals  from  a  judgment  entered  in  favor  of  defendants. 
Argued  trafore  Sedowiok,  C.  J.,  and  Frebdhan  andlNQSAHAH.  JJ. 
IF.  W.  Badger,  for  appellant.    Edtoard  W.  Paige,  for  respondents. 

Sedgwick,  C.  J.    The  action  was  brought  upon  a  contract,  as  alleged  in  the   i 
complaint,  by  which  defendants  employed  the  plaintiff  as  a  canvasser  to  ob-  i 
tain  subscriptions  or  orders  for  serial  publications,  and  agreed  to  pay  a  speci-   I 
fled  sum  of  money  "for  each  and  every  order  he  obtained. "     The  action  is  tbe   | 
same  that  is  reported  in  114  N.  Y.  140,  21  N.  E.  Rep.  105;  102  N.  Y.  133, 
6  N.  £.  Bep.  120;  49  If.  Y.  Super.  Ct.  238.     On  the  present  trial  the  defend- 
ants properly  were  allowed  to  prove  that  the  term  "order"  had  a  certain  mean- 
ing in  the  trade  of  book  canvassing.     Tbe  defendants'  agent  who  made  ttie 
contract  with  plaintiff  had  testified  that  the  promise  was  to  pay  for  "good 
orders."     The  testimony  to  prove  tbe  meaning  was  of  the  following  kind. 
Bowe,  a  witness  for  defendant,  was  asked  by  their  counsel:  "Do  you  know 
whether  tbe  words  'so  much  an  order'  in  that  business  have  a  settled  mean- 
ing?"    The  answer  was:  "Yes.     Question.  Please  state  what  that  meaning 
is.     Wliat  does  the  expression  ■  $4  an  order '  mean?    ATisioer.   It  means 
84  for  each  order  that  proves  good.    Q.  And  what  do  you  mean  by  that?   i. 
I  mean  that  tbe  order  shall  be,"  etc.     "Q.  And  is  that  custom  uniform  in 
the  business?    A.  I  liave  never  known  an  exception  to  it.    Q.  For  bov 
many  years?    A.  Well,  for  at  least  15  years.    Q.  And  tbe  custom  thutjoo 
speak  of  was  the  custom  in  1877,  as  it  is  now?    A.  Yes.    Q.  And  it  alffajs 
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has  been  aniform  since  your  connection  with  the  business?  il.  Yes."  Other 
testimony  of  a  like  kind  was  elicited  by  the  defendants.  The  present  mean- 
ing was  shown,  and  that  the  meaning  was  the  same  in  1877  and  1878. 

To  meet  this  kind  of  testimony,  the  plaintiff  proved  by  a  witness  that  from 
1878  or  1879  he  had  been  familiar  all  the  time  with  the  customs  and  trade 
meanings  of  the  business.  He,  however,  did  not  know  what  the  custom 
and  trade  lAeaninga  were  in  November,  1877,  when  the  contract  was  made. 
Then  the  plaintiff  asked:  "From  what  date  do  you  know  tbemP"  This  was 
excluded  as  immaterial;  and  for  a  like  reason  was  excluded  the  further  ques- 
tion: "Do  you  know  the  cnstoms  and  trade  meanings  in  that  business  now?" 
If  the  queetion  has  been  answered,  the  referee  might  have  been  persuaded 
Uiat  the  meaning  which  defendants  claimed  existed  in  1877;  in  November, 
had  no  existence  from  a  time,  shortly  after  that  date  to  the  present  time.  Al- 
tliough  the  point  of  the  issue  as  to  this  subject  was  the  meaning  at  the  time 
of  the  contract,  yet  what  ever  was  circumstantial  evidence  as  to  that  meaning 
was  admissible,  especially  in  a  case  of  contradictory  testimony.  If  the  mean- 
iag  was  in  November,  1877,  as  described  by  defendants'  witnesses,  with  the 
prevalence,  generality,  fitness  to  the  kind  of  trade,  and  duration  they  attril)- 
uted  to  it,  then  a  referee  might  find  it  must  have  continued  down  to  at 
least  1879.  If,  then,  it  were  shown  that  there  was  no  such  meaning  in  1879, 
tbere  might  be  validly  a  doubt  of  whether  there  was  tiiat  meaning  in  No- 
vember, 1877 .  It  would  be  the  case  of  determining  the  existence  of  a  cause 
by  proof  that  certain  things  were  its  effects.  It  would  be  relevant  to  show 
that  theeffect  had  not  occurred.  In  my  opinion,  the  question  excluded  should 
have  been  admitted,  and  that  for  this  reason  tbere  should  be  a  new  trial. 

It  was  relevant  to  the  issue  to  investigate  whether  or  not  the  defendants 
had  made  the  proper  deliveries  of  the  serials  to  the  subscribers,  as  this  was  a 
condition  precedent  of  the  subscribers  paying  for  10  numbers,  or  whatever 
Domber,  when  paid  for,  was  the  test  of  the  subscription,  being  the  kind  of 
wier  intended  by  the  contract. 

I  do  not  find,  from  anything  upon  record,  that  it  is  correct  to  attribute  to 
the  referee  the  impropriety  of  intention  and  action  charged  by  the  learned 
coonsel  for  the  appellant.  I  may  add  that  the  only  subject  before  the  court  is 
the  character  of  his  ruling.  A  slnr  is  easily  made  upon  an  absent  person, 
and  a  court  especially  should  not  indulge  in  one.  As  1  understand  the  testi- 
mony of  the  plaintiff,  it  sustains  the  finding  of  the  referee  that  the  parties 
did  not  make  the  guaranty  that  is  averred  in  the  complaint.  The  judgment 
shoald  be  reversed,  the  order  of  reference  vacated,  and  a  new  trial  bad,  with 
oasts  to  abide  the  event. 


QuiHBT  V.  Oarhart  et  al. 
(Supertor  Court  of  New  York  City,  Oeneral  Term.    February  6, 1890.) 

L  Pliisikq — Complaint — Phatkb  fob  Judgment. 

A  complaint  alleged  that,  on  a  day  named,  plaintUt,  being  indebted  to  defendants 
for  the  price  of  Koods,  desired  to  close  the  account;  that  it  was  agreed  that,  for 
that  purpose,  ana  to  accommodate  plaintiff  with  a  loan  of  $1,500,  plaintlfl  should 
give  his  note  for  12,500,  the  balance  over  the  amount  of  the  account  to  be  held  by 
defendants  sabjectto  the  draft  of  plaintlfl;  that  plaintUt  might  deposit  money  with 
defendants  to  be  applied  to  the  payment  of  the  note,  which  they  agreed  to  teke  up 
atmatority;  and  that  defendants  did  not,  and  plaintifldld,  pay  the  note,  "whereby, 
and  by  reason  of  the  premises,  plaintiff  was  damaged  in  the  sum  of  (3,528.07. " 
Held,  that  the  complaint  did  not  claim  damages  only  for  the  non-payment  of  the 
note,  and  that  plaintlfl  was  entitled  to  recover  what  he  had  expended  in  paying  his 
own  obligation,  thongh  it  exceeded  the  amount  the  complaint  asked  judgment  for; 
no  objection  being  taken  to  the  form  of  the  complaint.    FaaaDM^N,  j.,  dissenting. 

i.  Tsui/— Issnas  voa  Jdrt. 

Defendants  denied  that  the  account  was  dosed  on  the  day  named  in  the  complaint, 
and  introduced  testimony  showing  that,  after  that  date,  plaintlfl  purchased  other 
goods.  Held,  that  the  question  of  plaintifPs  liability  for  such  goods  should  have 
"^     I  anbmitted  to  the  jury. 
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Appeal  from  trial  term. 

Action  by  Charles  J.  Quimby  against  Edward  H.  Carhart,  John  B.  Yan 
Wagenen,  and  William  H.  Whitford.  There  was  a  verdict  for  plaintiff. 
From  the  judgment  entered  thereon,  defendants  appeal. 

Argued  before  Sedgwick,  C.  J.,  and  Freedman  and  Inoraham,  JJ. 

Ira  D,  Warren,  for  appellants.     William  P.  Fiero,  for  respondent. 

Sedowice,  G.  J.  The  complaint  does  not  to  me  appear  to  claim  damages 
only  from  the  non-payment  of  plaintifF's  note  by  the  defendants,  after  they 
(the  defendants)  bad  promised  to  pay  that  note.  If  that  were  all.  the  plain- 
tiff, under  the  case  made,  would  not  be  entitled  to  recover  what  he  had  ex- 
pended in  paying  his  own  obligation,  but  only  such  damage  as  the  plaintiff 
would  sustain,  if  any,  from  defendants,  not  paying.  The  complaint  seems  to 
me  to  be  in  the  nature  of  an  action  to  recover  an  amount  deposited  with  defend- 
ants by  plaintiff.  It  avers  that  defendants  did  not,  and  plaintiffs  did,  pay  the 
note;  but  it  does  not  confine  the  claim  of  damages  to  the  consequences  of  that. 
It  proceeds:  "  Whereby,  and  by  reason  of  the  premises,  the  plaintiff  was  dam- 
aged in  the  sum  of  82,523,07."  The  premises  include  the  averments  as  to 
the  deposit. 

Although  the  verdict  was  for  a  greater  sum  than  the  complaint  asked  judg- 
ment for,  I  do  not  think  this  calls  for  a  reversal.  The  evidence  was  the  same 
as  it  would  have  been  if  the  complaint  had  demanded  judgment  in  a  sufficient 
amount.  There  was  no  objection  taken  on  the  ground  of  the  form  of  the 
complaint.  The  objection  taken  to  the  charge  of  the  court  upon  the  subject 
of  the  amount  the  plaintiff  should  recover,  referred,  apparently,  to  the  merits 
of  the  controversy  as  exposed  by  the  testimony. 

I  do  not  find  that  there  was  any  error  in  admitting  the  record  of  the  action 
by  the  assignee  of  the  defendants  against  Matthieson  &  Doolittle.  The  judg- 
ment obtained  in  it  had  been  paid,  as  testified  by  one  of  the  defendants.  The 
claim  was  identical  with  the  counter-claim  in  this  action.  The  reply  to  the 
counter-claim  was  incontrovertibly  sustained.  Tlie  plaintiff,  under  the  facts 
of  this  case,  was  not  liable,  after  the  payment  of  the  judgment,  if  defendants' 
view  of  plaintiff's  liability  is  iissumed  to  be  correct.  On  the  other  hand,  the 
Judgment  did  not  determine,  as  between  the  parties  to  this  action,  that  de- 
fendants were  liable  for  the  amount  of  the  so-called  "deposit. "  The  defendants' 
assignee,  in  the  action  in  question,  had  applied  the  amount  to  payment  of  the 
claim  made  against  Matthieson  &  Doolittle.  The  present  plaintiff  was  not 
parfy  nor  privy  to  the  action,  and,  as  to  the  claim  for  the  deposit,  could  use 
the  record,  in  connection  with  other  facts,  only  to  show  something  in  the  nat- 
ure of  an  admission  that  plaintiff  was  not  the  purchaser. 

I  agree  with  Judge  Freedman  that,  on  the  testimony,  the  verdict  of  the 
Jury  should  have  been  taken  as  requested  by  defendants  on  the  issue  in  the 
case  of  plaintiff's  liability  for  purchase  made  after  March  5, 1884,  by  Mntthie- 
son  &  Doolittle,  of  the  defendants.  There  wus  evidence  which  would  have 
sustained  a  finding  of  fact  by  the  jury  that  plaintiff  had  agreed  to  pay  for  such 
purchases.  The  answer,  as  a  defense,  had  averred  that  what  I  term  the  "de- 
posit" had  been  applied  to  the  plaintiff's  account  for  goods  purchased  from 
the  defendants  by  the  plaintiff  under  the  agreement  hereinafter  set  fortti. 
The  agreement  was  afterwards  set  forth  in  the  counter-claim.  The  case,  as 
made  upon  the  trial,  and  as  argued  on  the  appeal,  did  not  turn  upon  any  dif- 
ference there  might  be  between  the  purchase  being  made  by  the  plaintiff,  or 
being  made  by  Matthieson  &  Doolittle;  the  plaintiff  guarantying  his  purchase. 
I  will  advert  to  one  piece  of  testimony  on  the  subject  of  the  liability  of  plain- 
tiff for  purchases  made  after  March  5th.  Plaintiff  was  a  witness  in  his  own 
behalf.  He  testified  that  on  March  5th  he  had  a  settlement  with  defendants. 
Che  latter  presented  a  bill  which  contained  their  statement  of  what  was  due 
l>y  plaintiff  on  account  of  the  purchase  of  goods  by  Matthieson  &  Doolittle 
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made  before  March  5th,  and  the  witness  paid  the  balance.  He  said  that  the 
bill  be  then  presented  in  court  was  that  bill.  In  the  case  that  bill  appears  to 
have  been:  "To  amount  of  statement  received,  $3,989.78.  Matthibson  & 
DooLiTTLE.  Dated  May  3.  4  mos.  10  per  cent,  discoant  on  amount,"  etc. 
The  bill  was  dated  August  1,  1884,  and  on  its  face  applied  the  amount  depos- 
ited to  payment  of  defendants'  claim.  The  statement  referred  to  was  after- 
wards offered  iu  evidence,  and  appears  to  have  detailed  purchases  by  Mattbie- 
Bon  ±  Doolittle  from  February  1st  to  June  16th,  amounting  in  all  to  $3,989.78. 
All  this  was  so  contrary  to  plaintiff's  position  that  it  may  be  surmised  that  the 
printed  case  is  incorrect.  That  surmise  cannot  be  entertained,  against  the 
face  of  the  record.  The  judgment  and  order  appealed  from  should  be  reversed, 
with  costs  to  abide  event;  a  new  trial  being  ordered. 

Inorahah,  J.,  {concurring.)  I  think  that  a  flnding  of  the  jury  that  the 
goods  delivered  to  Matthieson  &  Doolittle  were  in  reality  purchased  by  the 
plaintiff  and  Matthieson  &  Doolittle  under  the  agreement  would  have  been  sus- 
tained; and,  in  that  event,  the  defendants  were  justified  In  applying  the 
amount  deposited  by  plaintiff  to  the  payment  of  the  balance  due  on  such  sale. 
That  question  should  have  beeu  submitted  to  the  jury.  The  defendants  re- 
quested the  court  to  submit  that  question  to  the  jury,  which  request  was  re- 
fused. For  that  reason,  I  thinic  the  judgment  must  -be  reversed.  I  agree 
with  the  chief  judge  that  the  judgment  in  South  Carolina  was  competent  to 
prove  that  the  defendants'counter-cliiim  had  been  paid,  but  it  did  not  adjudge 
that  plaintiff  was  not  liable  for  the  goods.  In  fact,  by  crediting  Mattheison 
&  Doolittle  with  the  money  deposited  by  plaintiff,  they  allege,  in  substance, 
that  plaintiff's  money,  for  which  he  brings  this  action,  was  applied  on  that 
indebtedness.    I  also  concur  with  the  chief  judge  in  bis  construction  of  the 


Fbeedhan,  J.,  (dissenting.)  By  his  complaint,  the  plaintiff  seeks  to  re- 
cover the  snm  of  (^,523.07  as  damages  alleged  to  have  been  sustained  by  the 
plaintiff  becanse  the  defendants,  in  violation  o:  an  agreement  made  by  them 
to  pay  plaintiff's  note  for  $2,500,  which  the  plaintiff  had  given  to  them,  failed 
to  pay  said  note,  and  because,  in  consequence  of  such  failure,  the  plaintiff 
was  compelled  to  pay  the  amount  of  the  note,  with  interest,  protest  fees,  and 
costs  of  collection,  amounting  altogether  to  the  sum  of  $2,523.07.  That  be- 
ing the  cause  of  action  sued  upon,  I  fail  to  perceive  how,  in  any  event,  the 
damages  to  be  awarded  can  exceed  the  sura  of  $2,523.07.  The  trial,  however, 
seems  to  have  been  conducted  as  if  the  action  were  for  a  general  accounting, 
and  the  trial  judge  refused  to  submit  to  the  jury  any  question  except  the 
question  as  to  how  much  the  verdict  should  be  for  the  plaintiff;  and  as  to  that 
tlie  instruction  was  that  the  verdict  must  be  for  either  $3,542.28  or  for 
$2,892.28.  Upon  an  examination  of  the  whole  case,  I  fail  to  find  that  the 
defendants  are  in  any  wise  chargeable  with  any  such  result.  By  the  excep- 
tions taken  by  them  to  the  admission  of  evidence,  to  the  denials  of  their  mo- 
tions to  dismiss,  to  the  charge  as  delivered,  and  to  the  refusal  of  the  court  to 
cbarfie  their  requests,  the  defendants  preserved  to  themselves  the  right  to 
bare  the  issues  as  made  by  the  pleadings  determined,  and  nothing  else.  Ac- 
cording to  plaintiff's  own  showing,  there  had  been  a  long  prior  course  of 
dealing  between  the  parties,  to  the  effect  that  the  defendants,  at  the  request 
of  the  plaintiff,  would  sell  goods  to  certain  merchants  in  the  south,  but  charge 
them  to  the  plaintiff  at  a  discount  of  10  per  cent.,  and  that  the  plaintiff,  in 
order  to  earn  said  discount,  would  have  the  goods  charged  against  himself, 
and  settle  for  them  from  time  to  time.  The  complaint  specifically  alleges: 
"That  on  the  5th  day  of  March,  1884,  this  plaintiff  was  indebted  to  said  de- 
fendants, on  account  for  goods  so  purchased  as  aforesaid  by  him,  in  the  sum 
of  81,000.    That  on  the  said  dth  day  of  March,  1884,  this  plaintiff  called  at 
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the  store  of  said  defendants  in  the  city  of  New  York,  and  stated  to  tbena  that 
he  (said  plaintiff)  desired  to  settle  and  close  said  account.  It  was  then  bar- 
gained and  agreed  bj  and  between  the  parties  to  this  action  that,  for  the  pur- 
pose of  closing  and  settling  said  account,  and  to  accommodate  this  plaintiff 
with  a  loan  of  $1,500,  said  plaintiff  should  make  his  note  for  the  sum  of 
62,500,  payable  to  the  order  of  the  defendants  at  the  Ninth  National  Bank, 
in  the  city  of  New  York,  in  four  months  after  date,  and  the  balance  of  the 
proceeds  of  said  note  over  and  above  the  amount  due  on  said  account,  viz., 
the  sum  of  $1,500,  should  be  held  by  the  defendants  subject  to  the  draft  of 
this  plaintiff.  It  was  then  and  there  further  agreed  by  and  between  the  par- 
ties to  this  action  that  the  plaintiff  should  be  at  liberty  to  deposit  money  with 
said  defendants  from  time  to  time  before  the  maturity  of  said  note,  which  de- 
posit should  be  appropriated  to,  and  applied  by  the  defendants  to,  the  pay- 
ment of  said  note,  and  the  defendants  should  take  up  said  note  at  maturity. 
That  said  plaintiff  did,  pursuant  to  said  agreement  on  the  5th  day  of  March, 
1884,  make  and  deliver  his  said  promissory  note  to  the  defendants  for  the 
sum  of  $2,500,  payable  to  the  order  of  Carhart,  Whitford  &  Co.  in  four 
months  after  the  date  thereof,  at  the  Ninth  National  Bank,  New  York  city, 
and  did  then  close  said  account."  The  defendants,  on  the  other  hand,  denied 
that  they  made  an  unconditional  promise  to  take  up  the  note;  and  they  in- 
sisted that  whatever  promise  was  made  was  of  no  legal,  binding  force.  They 
denied  that  plaintiff's  account  was  closed  on  March  5th,  and  showed  that  the 
settlement  which  took  place  on  that  day  was  a  settlement  of  plaintiff's  account 
up  to  February  1st,  pursuant  to  the  custom  between  the  parties,  and  that  it 
had  been  the  custom  between  them  to  close  the  fall  account  on  the  1st  of 
February  of  the  next  year,  and  the  spring  account  on  the  1st  of  August  of  the 
same  year.  They  also  showed  that  there  were  items  in  the  month  of  Febru- 
ary that  were  not  included  in  the  settlement;  and,  after  all  that,  they  gave 
evidence  to  show  that,  by  reason  of  subsequent  transactions,  they  were  justi- 
tled  in  not  paying  the  note,  and  in  applying  the  amount  in  their  hands  to  such 
subsequent  transactions.  They  also  set  up  in  their  answer  a  counter-claim 
for  a  balance  due  to  them. 

Aside  from  the  other  questions  indicated,  the  substantial  controversy  be- 
tween the  parties,  under  the  issues  as  presented  by  the  pleadings,  and  the 
evidence  competently  given,  hinged  upon  the  disputed  question  of  fact 
whether,  by  the  settlement  of  March  5th,  the  entire  account  of  the  plaintiff  was 
closed;  and  upon  this  question  there  was  quite  a  conflict  of  evidence.  The 
request  of  the  defendants  that  the  question  whether  or  not  Mr.  Quimby  pur- 
chased certain  goods  after  the  5th  of  March  from  the  defendants  which  were 
sent  to  Mattbieson  &  Doolittle,  which  was  refused,  and  to  which  refusal  due 
exception  was  taken,  directly  involved  the  proposition  that  the  said  conSict 
should  be  submitted  to  thejury  for  determination;  and  the  refusal  of  the  court 
to  submit  the  question  clearly  constituted  error.  As  this  error  alone  necessi- 
tates a  new  trial,  it  is  not  deemed  necessary  to  say  any  more  than  what  has 
already  been  said.  The  judgment  and  order  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 


Davidqb  0.  Cob. 

(Superior  Court  of  New  York  City,  General  Term.    March  4, 1890.) 

Appbal— Practice— Bteikiijo  Case  rsou  Cai^endab. 

Upon  tbe  failure  of  an  appellant  to  procure  an  order  fllinff  the  case  or  ezceptloBS, 
ander  the  rules  of  the  general  term  of  the  supreme  court,  the  respondent  may  pro- 
cure such  order,  and  it  is  his  duty  to  do  so  if  he  wishes  to  more  that  the  cause  bs 
struck  from  the  calendar,  and  judgment  rendered  in  his  favor. 

Motion  to  dismiss  appeal. 

Argued  before  Tkvax  and  DcoRO,  JJ. 
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H.  8.  Snow,  for  appellant.    F.  C.  Cantine,  for  respondent. 

TrvJlx,  J.  Under  rale  38,  tbe  case  must  be  deemed  to  be  settled  because 
of  tbe  failure  of  the  appellant  to  notify  an  appearance  before  the  referee,  as 
required  by  rale  32.  Kule  35  prescribes  that  where  a  party  makes  a  case  or 
exceptions  he  shall  procure  tbe  same  to  be  filed  within  10  days  after  the  same 
aball  have  been  settled,  and  that  on  showing  that  such  case  or  exceptions  have 
not  been  filed,  and  that  more  than  10  days  had  elapsed  from  the  date  of 
settlement,  an  order  of  course  may  be  entered,  declaring  the  case  abandoned, 
and  the  party  may  proceed  as  if  no  case  or  exceptions  bad  been  made.  Bule 
10  of  this  court  provides  that  no  case  or  exceptions  shall  be  filed  with  the 
clerk  of  this  court  unless  the  same  shall  have  been  ordered  to  be  filed  by  the 
judge  or  referee  who  tried  the  cause.  I  am  of  the  opinion  that,  in  the  event 
of  the  appellant's  failure  to  procure  an  order  filing  the  case,  the  respondent 
may  procure  such  order,  and  it  is  his  duty  to  procure  such  order  in  case  he 
wishes  to  move  that  the  cause  be  struck  from  the  calencfar,  and  that  Judg- 
ment be  rendered  in  his  favor.  The  motion  before  us  is  a  motion  to  dismiss 
an  appeal.  Such  a  motion  is  authorized  only  on  the  failure  of  the  appellant, 
00  non-enumerated  motion,  to  serve  printed  copies  of  the  paper,  as  required 
by  tbe  general  rule  of  practice.  Tbe  motion  to  dismiss  appeal  is  denied,  witb- 
oot  costs. 


Tbrbt  et  al.  v.  Banoe. 
(Superior  Court  of  New  Tork  City,  General  Term.    March  4, 1890.) 

L  EZBCCnOS— SlTPFLEMBNTiJlT  PrOCBBDINOB — EKTITLINa  PAPEBS. 

It  ia  not  a  snbtantial  objection  to  an  order  appointing  a  receiver  in  supplementary 
proceedings  that  the  title  of  the  action  named  "the  S.  T.  superior  court,"  instead 
of  "the  superior  court  of  the  city  of  New  Yorlc  " 
1  SxxE— RnoTAi.  OF  Rbcsitbr. 

There  should  be  no  removal  of  the  receiver  unless  accompanied  by  a  substitution 
of  a  qualified  receiver  in  his  place. 

Appeal  from  special  term. 

Action  by  Lucian  B.  Terry  and  another  against  Henry  Bange.  A  motion 
to  set  aside  an  order  appointing  a  receiver  in  supplementary  proceedings  was 
denied,  and  defendant  appeals. 

Aigned  before  Sedgavice,  C.  J.,  and  Truax  and  Dugro,  JJ. 

H.  M.  Whitehead,  for  appellant.     William  C.  Holbrook,  for  respondents. 

Sedgwick,  C.  J.  The  order  that  the  motion  below  asked  to  be  set  aside 
vas  made  in  1862.  The  principal  objection  to  it  was  that  it  did  not  appear 
tbat  the  judge  allowing  the  order  had  jurisdiction  to  make  it.  The  argu- 
ment was  based  upon  the  assertion  that  the  face  of  the  order  did  not  recite 
the  existence  of  facts  necessary  to  jurisdiction.  Tbe  moving  papers  did  not 
set  out  tbe  whole  of  the  record  of  the  supplementary  proceedings.  Tbe  order 
alone  was  set  out.  In  some  portions  of  those  papers,  and  in  the  opposing 
papers,  it  appeared  tbat  tbe  jurisdictionai  facts  had  existed  at  the  time  of  the 
making  of  the  order.  In  the  opposing  papers  it  was  shown  that  the  whole  of 
the  record  disclosed  tbat  the  necessary  facts  existed,  and  had  been  properly 
averred.  Tbe  power  of  tbe  judge  was  derived  from  section  298  of  the  Code 
otFrocedare.  The  judge  having  power  and  jurisdiction  to  appoint  a  receiver, 
ill  other  directions  given  in  the  order  as  to  bond  and  its  character,  and  mat- 
ten  of  a  like  kind,  were  to  be  reviewed,  if  they  were  erroneous,  by  appeal,  or, 
if  iriegnlar,  by  motion.  Tbe  appellant  has  been  unsuccessful  in  bis  former 
attacks  upon  the  order,  so  far  as  he  has  appealed.  The  irregularity  as  to  the 
bond  was  corrected  by  the  order  now  appealed  from.  Soon  after  tbe  order 
was  made,  the  receiver  began  an  action  to  set  aside  as  fraudulent  a  transfer 
made  by  the  judgment  debtor  to  third  parties.    The  Judgment  debtor  was 
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made  a  defendant.  He  had  in  that  action  an  opportunity  to  contest,  if  not  the 
appointment  of  the  receiver,  yet  whetlier,  by  the  terms  of  the  order,  or  from 
what  had  been  done  or  omitted  to  be  done,  tlie  receiver  had  become  vested 
with  the  cause  of  action,  or  the  right  to  begin  an  action  upon  it.  It  mav  be 
talten  for  granted  that  lie  did  not  ask,  by  his  motion  below,  thai  the  receiver 
should  do  those  things  which,  being  done,  would  give  him  the  right  to  bring 
the  action.  So  far  as  he  aslied  that  the  appointment  should  be  set  aside,  be 
was  not  entitled  to  succeed. 

It  is  not  a  substantial  objection  to  the  order  that  the  title  of  the  action 
named  "the  N.  Y.  superior  court,"  instead  of  "the  superior  court  of  the  city 
of  New  York."  The  words,  used  as  they  were  used  in  the  papers,  identified 
the  court.  I  do  not  find  that  by  the  Code  of  Procedure  notice  to  the  jadg- 
ment  debtor  was  a  condition  precedent  to  the  exercise  of  the  power  to  appoint. 

Whether  or  not  the  judgment  has  been  paid  is  a  matter  to  be  determined  in 
the  action  of  the  receiver,  who  obtained  by  his  complaint  a  lien  upon  such 
equitable  assets  as  were  described  in  it.  If  it  be  assumed  tliat  the  receiver 
is  not  a  resident,  and  that  is  a  reason  why  he  should  be  removed,  there  should 
be  no  removal  without  that  being  accompanied  by  a  sul)8titution  of  a  quali- 
fied receiver  in  his  place.    The  order  should  be  affirmed,  with  costs. 


BreWSTEB  e.  WOOSTEB. 
(Superior  Court  of  New  York  City,  General  Term.    March  4, 1890.) 

1.  Contract — Joint  Undebtaxing — Perfobmanob. 

An  agreement  to  sell  certain  personal  property  to  three  persons  for  a  stated  con- 
sideration of  $44,000,  to  be  paid  by  one  of  them  making  a  cash  payment,  and  each  of 
the  others  executing  a  conveyance  of  his  real  estate,  is  a  joint,  and  not  a  several, 
contract,  and  the  seller  is  under  no  obligation  to  deliver  his  property  until  each  of 
the  purchasers  has  performed  his  part  of  the  agreement. 
8.  Same— Rescission. 

There  can  be  no  rescission  of  a  joint  contract  by  one  of  the  purchasers  without 
the  consent  of  the  others. 

Exceptions  from  jury  term. 

Action  by  William  J.  Brewster  against  Oeorge  H.  Wooster  upon  a  contract 
between  defendant  and  plaintiff  and  Horatio  Bateman  and  Henry  S.  Brown, 
whereby  it  was  provided  that  the  said  Wooster,  as  party  of  the  Brst  part, 
should  sell  to  the  said  parties  of  the  second  part,  and  the  said  parties  of  the 
second  part  agreed  to  purchase  of  said  Wooster,  certain  personal  property,  for 
which  the  said  parties  of  the  second  part  agreed  to  pay  to  said  Wooster  the  sum 
of  844,000,  as  follows:  $10,000  thereof  In  satisfactory  value  bythesaid  Henry 
S.  Brown;  08,000  thereof  by  conveying  to  said  Wooster,  free  from  all  incum- 
brances at  the  date  of  conveyance,  except  a  mortgage  for  $9,500,  the  house  and 
lot  known  as  "No.  403  West  Forty -Second  Street,"  in  said  city;  the  further 
sum  of  $9,000  thereof  by  conveying  to  said  Wooster,  free  from  all  incum- 
brances, except  a  mortgage  for  $10,000,  the  house  and  lot  No.  535  West  Fifty- 
Ninth  street,  in  said  city,  which  two  pieces  of  property  were  to  be  conveyed 
by  the  .said  William  J.  Brewster;  and  the  further  sum  of  $5,000,  by  convey- 
ing to  said  Wooster,  free  from  all  incumbrances,  excepting  mortgages  to  the 
amount  of  $11,750,  a  house  and  lot  on  East  Seventy-Seventh  street;  and  the 
further  sum  of  $12,000,  by  conveying  to  said  Wooster  two  houses  and  lots  on 
the  south  side  of  West  One  Hundred  and  Thirty-Third  street,  about  100  feet 
west  of  Sixth  avenue,  each  of  which  houses  was  subject  to  a  mortgai^  of 
$9,000.  The  last  two  pieces  of  property  were  to  be  conveyed  by  said  Bate- 
roan.  The  time  when  the  conveyances  were  to  be  made  was  fixed  as  of  May 
SO,  1876.  On  July  2,  1886,  the  agreement  was  modi  tied  by  substituting  cer- 
tain other  property.  In  pursuance  of  this  latter  agreement,  defendant  deliv- 
ered the  machinery  and  stock  of  goods  to  Brewster,  Bateman,  and  Brown. 
At  the  trial  plaintiff  elected  to  sue  in  rescission  of  the  contract.    Plaintiff  not 


Digitized  by 


Google 


Super.  Ct.N.Y.]      Hamilton  v.  uakhattan  rt.  oo.  813 

baving  made  any  restoration,  the  complaint  was  dismissed,  exceptions  to  be 
heard  in  the  first  instance  at  general  term. 

Argued  before  Sedqwick,  C.  J.,  and  Tbvaz  and  Dugro.  JJ. 

Amoux^  Riteh  &  Woodford,  for  plaintiff.  Thomas  ff.  Brouming,  for  de- 
fendant. 

TKT7AX,  J.     Under  the  agreements  between  the  defendant  and  Brown, 
Brewster,  and  Bateman,  the  defendant  was  under  no  obligation  to  convey  to 
thesaid  Brown,  Brewster,  and  Bateman  the  property  mentioned  in  the  Hgree- 
ments  until  each  of  the  three  persons  above  named  liad  performed  his  part  of 
the  agreements;  that  is,  the  agreement  on  the  part  of  Urown,  Brewster,  and 
Bateman  was  a  joint,  and  not  a  several,  agreement.     There  was  no  evidence 
that  would  warrant  the  jury  in  finding  that  they  had  performed  their  part  of 
the  agreement,  and  therefore  there  was  no  question  that  should  have  been 
submitted  to  the  jury.     The  plaintiff  could  not  recover  damages  as  for  a  breach 
of  the  contract,  because  there  could  be  no  breach  on  the  part  of  the  defend- 
ants until  Brown,  Brewster,  and  Bateman  bad  performed,  or  offered  to  per- 
form, their  part  of  the  contract,  (Nelaon  v.  Elevating  Co.,  55  N.  Y.  480,)  or 
the  defendant  had  waived  performance  or  had  refused  to  perform  his  part, 
(Lamrenee  y.  Miller,  86  N.  Y.  131;)  in  which  event  such  waiver  of  perform- 
ance, or  refusal  to  perform,  must  be  alleged  in  the  complaint  and  proved  on 
the  trial,  {Oakley  v.  Morton,  11  N.  Y.  25,)  which  was  not  done  in  this  case. 
On  the  other  hand,  the  plaintiff  on  the  trial  sought  to  recover  as  on  the  re- 
gcisaion  of  the  contract;  but  the  plaintiff,  who  is  but  one  of  three  joint  con- 
tractors, is  not  entitled  to  rescind  the  contract  without  the  consent  of  the  other 
two  joint  contractors.     The  case  does  not  show  that  plaintiff  ever  has  ob- 
tain^ this  consent,  and,  if  he  were  the  only  person  who  had  contracted  with 
the  defendant,  the  contract  could  only  be  rescinde<l  by  the  acts  or  assent  of 
both  parties  thereto,  {Iron  Co.  v.  Railtoay  Co.,  91  N.  Y.  155;)  in  which  event 
the  plaintiff  would  be  restored  to  his  original  rights,  which  are  to  recover  what 
he  had  paid  on  the  contract,  (Battle  v.  Bank,  3  N.  Y.  88.)     The  evidence 
shows  that  plaintiff  had  paid  nothing.    He  had,  however,  conveyed  to  the  de- 
fendant certain  real  estate,  and  in  a  proper  case  would  be  entitled  to  recover 
from  tlie  defendant  the  value  of  that  real  estate;  but  there  is  nothing  in  the 
evidence  in  this  case  that  shows  the  value  of  the  real  estate  conveyed  to  the 
defendant  by  plaintiff,  and  therefore  no  sum  that  plaintiff  is  entitled  to  re- 
cover is  shown.     The  exceptions  of  the  plaintiff  are  overruled,  and  judgment 
is  ordered  for  the  defendant,  with  costs  and  disbursements.     All  concur. 


Hamilton  et  oZ.  v.  Manhattan  Bt.  Co.  et  al. 
[Superior  Court  of  Neuo  York  City,  General  Term.    March  4, 1890.) 

L  Elitated  Raii;boads — Abutters — Meabukb  ov  Damages. 

In  an  action  to  enjoin  the  maintenance  of  an  elevated  railroad  In  a  street  in  front 
of  plaintiff's  premises,  and  for  damaees  caused  by  its  existence,  the  measure  of 
damages  recoverable  by  plaintiff  for  the  permanent  depreciation  in  the  value  of  bis 
property  by  the  taking  of  his  easements  of  light,  air,  and  access  is  the  value  of  those 
eaiements  at  the  time  of  the  trial,  which  may  be  shown  by  proof  of  what  the  prop- 
erty wonld  then  be  worth  with  and  without  the  easements.  Following  Kenkele  v. 
RaUway  Co.,  8  N.  Y.  Supp.  707. 

4.  Bisa— LiHiTATios  o»  Actions. 

In  an  action  for  damages  to  abutting  property  caused  by  the  operation  of  an  ele- 
vated railroad,  no  recovery  can  be  bad  for  damages  which  arose  more  than  six 
feats  prior  to  the  commencement  of  the  action;  but  all  damages  sustained  within 
the  six  years  may  be  recovered. 

t.  Wrrsiss— EiAMiNATios — Hostility. 

A  witness  may  be  asked  questions  tending  to  show  his  hostility  to,  or  bias  in 
favor  of,  one  of  the  parties  to  the  action,  and  if  he  denies  aucb  hostility  or  bias  he 
may  be  contradicted  by  other  evidence. 
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Appeal  from  equity  term. 

Two  of  four  actions  brought  by  James  A.  Hamilton  and  Edward  N.  Taller, 
as  trustees  of  Thomas  Suffern,  deceased,  against  the  New  York  Elevated  Rail- 
road Company  and  the  Manhattan  Hallway  Company,  to  enjoin  defendants 
from  maintaining  and  operating  their  railway  in  front  of  their  testator's 
premises,  iind  for  damages.  The  defendants  appeal  from  a  judgment  entered 
against  them  in  favor  of  the  plaintifTs;  and  the  plaintiffs  appeal  from  those 
portions  of  the  judgments  in  which  it  is  adjudged  "that  the  plaintifEs  are  not 
entitled  to  recover  for  any  damages  prior  to  May  1. 1883."  May  1,  1883.  is 
the  date  on  which  a  lease  that  had  been  made  after  the  construction  of  the  de- 
fendants' road  expired. 

Argued  before  Fbeedmax  and  TauAX,  JJ. 

Burnett  <£  Whitney,  for  plaintiffs.     Davien  A  Rapallo,  for  defendants. 

Truax,  J.  Most  of  the  questions  that  are  presented  on  the  defendants* 
appeal  have  heretobefore  been  decided  adversely  to  the  defendants,  and  a 
further  discussion  of  them  is  unnecessary.  The  question  presented  by  the 
exception  of  the  defendants  to  the  ruling  of  the  court  permitting  witnesses  to 
testify  what,  in  their  opinion,  the  rental  value  of  plaintiffs'  premises  would 
have  been  if  the  defendants'  railroad  had  not  been  constructed,  has  lately  been 
decided  by  the  general  term  of  the  supreme  court,  in  the  firat  department,  ad- 
versely to  the  defendants.  Kenkele  v.  Railtoay  Co.,  8  N.  Y.  Supp.  707.  The 
reasons  assigned  in  that  case,  and  the  fact  that  there  is  plenty  of  evidence  to 
sustain  the  finding  of  damage,  other  than  that  to  the  admission  of  which  ex- 
ceptions were  taken  by  defendants,  warrant  us  in  overruling  such  exceptions, 
and  in  doing  this  we  follow  the  suggestion  contained  in  the  MoGean  Case,  22 
N.  E.  Kep.  957. 

The  defendants  put  a  witness  on  the  stand  who  testified  that  during  the  trial 
he  went  to  the  property  described  in  the  complaint,  and  asked  to  be  admitted, 
so  as  to  make  observations;  but  the  proprietor  (Mr.  O'Brien,  who  had  been 
called  by  plaintiffs  as  a  witness  in  their  behalf)  refused  to  admit  him.  The 
defendants  then  asked  their  witness  to  state  the  reasons  he  (O'Brien)  gave. 
This  question  was  objected  to  and  excluded,  and  the  defendants  duly  excepted. 
It  was  stated  by  defendants'  counsel  that  the  object  of  the  question  was  to 
show  the  animus  of  O'Brien  in  the  case.  I  have  always  understood  the  rule 
to  be  that  a  witness  may  be  asked  questions  tending  to  show  his  hostility  to, 
or  bias  in  favor  of,  one  of  the  parties  to  the  action,  and  tC  he  denies  such  hos- 
tility or  bias  he  may  be  contradicted  by  other  evidence;  and  such  is  the  rule 
laid  down  in  the  following  cases:  Long  v.  Lamkin,  9  Cush.  361;  Attoood  v. 
Wellon,  7  Conn.  66;  Btarks  v.  People,  5  Denio,  106;  Newton  v.  Harrii,  6 
N.  Y.  345;  Camphdl  v.  State,  23  Ala.  44;  Schultz  v.  Railroad  Co.,  89  N.  Y. 
242.  In  a  civil  action,  says  Greenleaf,  a  witness  may  be  asked  if  he  has  not 
expressed  feelings  of  hostility  to  one  of  the  parties,  and  if  he  denies  the  fact  he 
may  be  contradicted  by  other  witnesses.  1  Greenl.  Ev.  §  450.  It  is  true  that 
it  was  said  in  Sehuits  v.  Railroad  Co.  that  it  is  always  competent  to  show  that 
a  witness  produced  upon  the  trial  of  an  action  is  hostile  in  his  feelings  toward 
the  party  against  whom  he  is  called  to  testify,  or  that  he  entertains  maiice 
toward  that  party,  and  many  cases  were  cited  in  support  of  that  proposition; 
but  in  all  of  the  cases  cited,  except  one,  the  witness  whose  bias  was  attempted 
to  be  shown  either  was  a  party  to  the  action,  or  was  first  questioned  in  reference 
to  his  feeling  of  hostility  toward  the  party,  and  such  was  the  course  of  pro- 
cedure in  the  Schultz  Case,  itself;  and  in  the  excepted  case  it  does  not  appear 
whether  the  witness  had  or  had  not  first  been  examined  in  regard  to  the  al- 
leged statement  of  hostility.  The  rule  is  stated  in  2  Pliil.  Ev.  902,  as  follows: 
On  the  cross-examination  of  a  witness,  it  will  be  permitted  to  ask  him  as  to 
any  vindictive  expressions  he  may  have  used  towards  other  persons,  where 
the  use  of  such  expressions  would  affect  the  character  or  credit  of  the  witness. 
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bat  a  witness  cannot  be  asked  as  to  such  expressions  used  bj  another  witness 
on  other  occasions  than  that  which  is  the  subject  of  the  trial;  such  expressions 
being  only  matter  for  the  cross-examination  of  the  witness  himself.    Stephen, 
in  his  Digest  of  the  Law  of  Evidence,  says,  (art.  130:)    When  a  witness  is 
asked,  nnder  cross-examination,  certain  questions,  no  evidence  can  be  given 
to  contradict  him,  except  in  the  following  cases :    (2)  If  a  witness  is  asked 
any  qnestion  tending  to  show  that  he  is  not  impartial,  and  answers  it  by  de- 
nying the  facts  suggested,  he  may  be  contradicted.     See  article  10,  §  177,  of 
tbe  draft  revision  of  the  commissioners  appointed,  purauant  to  chapter  124  of 
the  Laws  of  1887,  to  revise  tbe  iaws  relating  to  evidence.    Whatever  may 
have  been  the  reason  of  the  rule,  it  is  a  rule  that  has  so  long  obtained  in  the 
trial  of  causes  that  it  should  not  be  disturbed  by  the  judges;  but,  if  wrong  in 
principle,  it  should  be  left  for  the  legislature  to  correct.     The  reason  of  the 
rale,  1  venture  to  suggest,  is  that  a  witness  must  be  examined  in  reference  to 
the  facts  in  issue,  facts  relevant  to  the  issue,  or  facts  deemed  to  be  relevant  to  the 
issue.    The  facts  in  issue  are  the  facts  which  are  affirmed  on  the  one  side  and 
denied  on  the  other.     A  fact  is  relevant  to  the  issue  when  it  proves,  or  tends  to 
prove,  tbe  existence  or  non-existence  of  a  fact  in  issue.    Certain  facts  which 
show  title,  custom,  motive,  preparation,  subsequent  conduct,  and  explanatory 
statement,  certain  facts  forming  part  of  the  same  transaction  of  facts  in  issue, 
aad  certain  acts  of  conspirators,  are  deemed  to  be  relevant  to  the  issue.    Now, 
the  credibility  of  a  witness  is  not  one  of  the  facts  above  referred  to;  but,  by  well- 
established  precedent,  a  witness  may  be  asked  on  cross-examination,  and  on 
cross-examination  only,  in  addition  to  the  questions  above  referred  to,  any 
questions  which  tend  to  test  his  accuracy,  veracity,  or  credibility,  or  to  shake 
bis  credit  by  injuring  his  character;  but  he  cannot  be  compelled  to  criminate 
himself.    Steph.  Dig.  £v.  art.  127  and  arts.  129,  120.    Witnesses  have  been 
asked  questions  tending  to  show  that  a  party  to  an  action  has  expressed  feel- 
ings of  hostility  toward  bis  opponent,  without  interrogating  such  party  in 
reference  thereto,  and  the  answers  to  such  questions  have  been  admitted. 
Bnt  such  questions  have  been  admitted  because  they  tend  to  show  another 
motive  for  bringing  the  action  than  the  desire  to  enforce  legal  or  equitable 
rights;  and  it  is  not  necessary  that  the  party  should  first  have  been  interro- 
gated in  reference  thereto,  for  the  answers  to  such  questions  may  be  admitted 
in  evidence  although  the  party  to  whom  they  refer  has  not  been  examined  as 
a  witness. 

The  trial  judge  found,  as  matter  of  fact,  in  action  No.  S,  that  prior  to  April 
4, 1882,  the  premises  in  suit  had  been  leased  until  May  1,  1883,  by  certain 
executors,  predecessors  in  title  of  the  plaintiffs,  under  which  lease  the  tenants 
occupied  the  said  premises  for  the  said  term,  and  that  the  damage  to  the  rental 
value  of  said  premises  caused  by  the  defendants  from  April  4, 1882,  to  May  1, 
1883,  was  S500;  but  he  found,  as  matter  of  law,  that  plaintiffs  were  not  en- 
titled to  recover  this  sum  of  S500.  A  like  question  arose  in  action  No.  4. 
Tbe  right  of  a  plaintiff  to  recover  his  damages  in  such  a  case,  except  so  far  as 
it  may  be  barred  by  the  statute  of  limitations,  has  been  upheld  by  the  general 
term  of  this  court  in  the  case  of  Mortimer  v.  Railway  Co..  8  N.  Y.  Supp.  536, 
decided  February  6,  1890.  In  the  case  at  bar  it  is  claimed,  however,  that,  the 
action  having  been  commenced  April  4,  1888,  the  statute  of  limitations  is  a 
bar  to  any  recovery  for  the  period  between  April  4,  1882,  and  May  1,  1883; 
and  this  claim,  as  well  as  the  ruling  of  the  learned  trial  judge  who  sustained 
it,  rests  on  the  theory  that  the  statute  runs  not  from  the  day  of  the  injury, 
but  from  the  date  of  the  last  prior  lease.  This  is  erroneous.  The  cause  of 
action  for  a  continuing  tort — and  this  is  what  the  acts  of  the  defendants  con- 
ititute— accrues  afresh  from  day  to  day,  so  that  the  statute  of  limitations 
commences  to  run  each  day  against  that  day's  damage.  No  recovery  can, 
therefore,  be  iiad  for  damages  which  arose  more  than  six  years  prior  to  the 
commencement  of  tbe  action.    On  the  other  hand,  all  damages  sustained  within 
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the  six  years  may  be  recovered.  Under  a  lease  made  more  than  six  yean  be- 
fore the  commencement  of  the  action,  but  after  the  construction  of  the  ele- 
vated railroads,  it  may  be  more  diSicult  than  in  another  case  to  ascertain  ttra 
precise  amount  of  damage  sustained  during  any  particular  period  embraced  in 
the  six  years  for  which  damages  may  be  recovered ;  but  that  difficulty  is  no 
reason  for  a  refusal  by  the  court  to  award  any  damage  whatever.  Fortunately, 
the  facts  have  been  fully  found,  so  that  the  judgment  may  be  made  to  conform 
to  them.  Price  v.  Price,  33  Hun,  432.  The  judgments  should  be  modified 
by  adding  to  plaintifts'  damages  $500  in  action  No.  3,  and  $545  in  action  No. 
4;  and,  as  so  modified,  the  judgments  should  be  affirmed,  with  costs.  But 
plaintiffs  should  have  only  one  bill  of  costs  in  each  case,  apon  l>oth  appeals. 


GuuB  p.  Twenty-Third  St.  By.  Co. 
(Superior  Court  of  New  York  Ctty,  Oeneral  Term.    March  4, 1890.) 

1.  HORSB  AND  StbBBT  RA.tLR0AD8 — COLLISION — NbOHOBNOB— IXSTRUOTIONS. 

In  an  action  for  injuries  sustained  in  a  collision  between  plaintiff's  wagon  and 
defendant's  horse-car,  defendant  requested  an  instruction  that  U  plaintiff  thoagbt 
he  had  so  stopped  his  wagon  as  to  leave  room  for  the  car  to  pass,  and  defendant's 
driver  also  thought  he  had  room  to  pass,  and  both  were  mistaken,  plaintiff  could 
not  recover.  Held,  that  it  was  properly  refused;  for,  U plaintiff's  tnought  was  the 
result  of  observation  and  prudent  judgment,  and  defendant's  driver's  thought  was 
not,  plaintiff  would  be  free  from,  and  defendant's  driver  guilty  of,  negligence. 

9.  Saub. 

It  was  proper  to  refuse  to  charge  that  if  plaintiff  knew  that  his  wheels  ware  stand- 
ing on  defendant's  track,  and  saw  the  car  approaching  at  a  rate  of  speed  that  rendered 
a  collision  imminent,  and  he  made  no  attempt  to  avoid  that  collision,  he  was  negli- 
gent. Plaintiff  was  not  bound,  as  matter  of  law,  to  believe  that  the  rate  of  speed, 
which,  when  first  observed,  if  continued,  would  end  in  a  collision,  would  in  fact 
continue, 

8.  Samb — Damaobs — Evidence. 

Where  plaintiff  testified  that  he  hired  two  men  to  do  in  his  business  what  he  had 
done  himself  before  the  accident,  he  was  properly  allowed  to  state  what  he  had 
paid  those  men,  and  the  reasonable  value  of  their  services. 

Appeal  from  jury  term. 

Action  by  Charles  B.  Gumb  against  the  Twenty-Third  Street  Bailroad  Com- 
pany to  recover  damages  for  personal  injuries,  and  injury  to  a  wagon,  in  a 
collision  with  one  of  defendant's  horse-cars.  There  was  a  verdict  for  plaintiff 
for  8500.  From  the  judgment  rendered  thereon  defendant  appeals.  For 
opinion  and  statement  on  a  former  appeal  to  court  of  appeals,  see  21  N.  E. 
Bep.  993. 

Argued  before  Sedowick,  G.  J.,  and  Truax,  J. 

Leslie  A.  Riisnell  and  Wilton  Percy,  for  appellant.  H.B.  ClassonsoA 
Charles  M.  Hough,  for  respondent. 

Seimjwiok,  C.  J.  The  testimony  required  that  the  court  should  submit  to 
the  jury  the  issue  that  related  to  the  negligence  of  defendant,  and  the  absence 
of  negligence  of  plaintiff.  In  my  opinion,  the  court  was  right  in  refusing 
the  request  of  defendant  to  charge  "that  if,  as  matter  of  fact,  the  plain- 
tiff thought  he  bad  so  stopped  his  wagon  as  to  leave  room  for  the  defendant's 
car  to  pass,  and  the  defendant's  driver  also  thought  he  had  room  to  pass,  and 
both  were  mistaken,  the  plaintiff  cannot  recover."  This  was  not  correct;  for, 
if  the  plaintiff's  thought  was  the  result  of  the  exercise  of  obeervalion  and  a 
prudent  judgment  required  by  the  circumstances,  and,  on  the  other  hand,  the 
defendant's  driver's  thought  was  without  previous  observation  and  prudent 
judgment,  the  plaintiff  would  be  free  from  negligence,  and  the  defendant's 
driver  would  be  guilty  of  it.  The  same  consideration  applies  to  the  request 
to  cliarge  that  if  the  plaintiff  stopped  his  wagon  just  across  the  track,  without 
luoking  at  all  to  see  whether  he  had  left  room  for  the  car  to  pass,  and  the  de- 
fendant's driver  thought  be  had  room  to  pass,  but  misjudged  the  distance,  tbe 
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plaintiff  cannot  recover.  It  was  not  matter  of  law  that  the  plaintiff  should 
have  looked  to  see  where  the  hind  wheels  of  his  wagon  were.  It  was  for  the 
jurj  to  determine  whether  ordinary  prudence  would  require  the  plaintiff  to 
look ;  and  it  may  have  been  negligence  in  the  driver  to  think  that  he  had  room 
to  pass. 

Another  request  was  to  charge  the  jury  that  if  the  jury  believe  that  the 
plaintiff  knew  that  his  wheels  were  standing  upon  defendant's  traci:,  and  saw 
the  car  approaching  at  a  rate  of  speed  that  rendered  a  collision  imminent,  and 
he  made  no  attempt  to  avoid  that  collision,  he  was  negligent.  I  think  there 
was  no  error  in  refusing  to  charge  this.  The  facts  would  permit  tlie  jury  to 
find  that  no  attempt  that  a  due  diligence  would  call  upon  tlie  plaintiff  to  make 
would  have  resulted  in  avoiding  the  collision;  and  the  plaintiff  was  not,  as  a 
matter  of  law,  bound  to  believe  that  the  rate  of  speed  which,  when  first  ob< 
served,  if  continued,  would  end  in  a  collision,  would  in  fact  continue. 

The  plaintiff  gave  on  the  trial  testimony  which  would  have  justified  the 
jury  in  flnding  that  the  bodily  injuries  he  had  received  in  the  acciden  t  preventf d 
him  from  attending  to  his  business.     He  was  a  butcher.     He  testified,  further, 
that  be  hired  two  men,  who  did  in  his  business  what  he  had  done  before  the 
accident.    He  was  tlien  asked  what  he  had  paid  those  men.     Tlie  question 
was  objected  toon  the  ground  that  what  was  paid  was  no  part  of  damages  that 
the  plaintiff  had  a  right  to  recover.    My  opinion  is  that  the  plaintiff  bad  a 
right  to  repair  the  wrong  done  in  disqualifying  him  from  attending  to  his 
business,  and  the  reasonable  expense  of  repairing  that  wrong  raiglit  be  recov- 
ered.   The  witness  testified  what  he  paid,  and  also  that  the  sum  paid  was  the 
reasonable  value  of  the  services.    He  was  qualified  to  testify  as  to  such 
reasonable  value.     Of  course,  if  the  plaintiff  should  recover  these  sums,  he 
was  not  entitled  also  to  recover  damages  from  his  being  disenabled  to  attend 
to  his  business.    Such  a  question  was  not  raised  upon  the  objection,  and  it 
would  Iiave  been  matter  for  direction  to  the  jury  subsequently.     The  direction 
to  the  jury  on  this  subject  was  correct,  and  was  not  excepted  to.     Hoffman 
V.  Ferrp  Co.,  68  N.  Y.  385.    Judgment  and  order  appealed  from  affirmed, 
with  custs. 

AFFBAI.  FROM  ORDER  DEMTINS  MOTION  FOR  A  NEW  TRIAL. 

Feb  Curiam.  The  court  at  special  term  had  discretionary  power  to  make 
the  order  appealed  from.  The  court  last  referred  to  in  section  1189  of  the 
Code  of  Civil  Procedure  is  the  trial  court,  and  the  court  at  special  term.  No 
Bocli  inference  as  is  claimed  by  the  appellant  can  fairly  bedrawn  from  the  fact 
of  the  appearance  in  the  Code  of  sections  S016  and  3176.  These  provisions 
were  incorporated  in  the  Code  in  order  to  make  it  matter  of  absolute  right  for 
a  prevailing  party  to  remit  part  of  a  verdict,  and  to  render  an  application  to 
the  court  unnecessary.  In  other  proper  cases,  the  application  is  addressed  to 
the  discretion  of  the  court.  It  does  not  appear  that  there  was  an  improper 
exercise  of  discretion  in  granting  the  order.    It  should  therefore  be  atBrmed. 


EAsrr  BiVER  Eleotrio  Lioht  Go.  v.  Grant,  Mayor,  etc.,  et  al. 
(Superior  Court  of  New  York  Citu,  General  Term.    March  4,  1890.) 

IWBKCTIOS— PlKADIKO — AVERMENT  Of  FaoTS. 

The  complaint,  In  an  action  to  restrain  the  mayor,  the  hoard  of  electrical  control, 
and  other  officials  ot  the  oity  of  New  York  from  removing  the  wires  of  plaintili 
from  certain  poles,  placed  plaintiff's  right  to  use  the  poles  upon  Its  possessing  a 
franchise  under  an  ordinance  giving  it  the  right  to  place  its  wires,  etc.,  "according 
to  such  plans  as  may  be  directed,  approved,  or  allowed  by  and  sabjeot  to  the 
powers  of  the  electrical  subway  commissioners,  and  to  the  provisions  of  chapter 
4M  ot  the  Laws  of  1885. "  There  were  no  allegations  of  fact  to  show  that  plaintiff 
strung  its  electric  wires  according  to  the  plans  and  provisions  referred  to  in  the 
Mdinajioe,  or  that  it  had  received  a  permit  from  the  board  of  electrical  control  to 
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use  the  poles  for  the  wires,  but  it  merely  alleged  that  it  strung  its  wl 
to  the  authority  conferred  upon  it  by  law.  "  Held,  that  no  right  to 
was  shown. 


injc 


1 


Appeal  from  special  term. 

Action  by  East  River  Electric  Light  Company  against  Hugh  J".  Gra. 
mayor  of  the  city  of  New  Yorlc,  Jacob  Hess,  Theodore  Moss,  and  X>a.n 
Gibbens,  constituting  the  board  of  electrical  control  in  and  for  the  < 
New  York,  Tlioraas  F.  Gilroy,  as  commissioner  of  public  works  of  ttu 
of  New  York,  and  Michael  F.  Cumraings,  as  superintendent  of  the  t)iir« 
incumbrances,  for  an  injunction  restraining  defendants  from  remo-vin 
wires  of  plaintiff  from  certain  poles  in  Sixth  avenue,  from  £i^bt 
street  to  Carmine  street,  in  said  city  of  New  York.  Plaintiff  appeals 
order  denying  motion  for  continuance  of  temporary  injunction. 

The  opinion  tiled  at  special  term  on  dissolving  the  injunction  is  as  fol 
"Ingkaham,  J.  By  the  permit  of  September  7,  1888,  the  board  of  elecl 
control  authorized  the  plaintiff  to  string  four  wires  on  existing  j>ol« 
Sixth  avenue,  from  Eighteenth  street  to  Carmine  street.  At  the  timi 
permit  wa,s  granted  the  Metropolitan  Telegraph  Ci)m|)any  and  the  "Wes 
Union  Telegraph  Company  owned  certain  poles  in  Sixth  avenue,  and  u 
some  agreement  with  these  companies  the  plaintiff  placed  the  four  w 
on  such  poles.  The  power  of  the  board  of  electrical  control  to  grant  s 
permit,  and  the  effect  of  such  permit,  when  granted,  depend  upon  the 
visions  of  chapter  499,  Laws  1885,  and  chapter  716,  L;iws  1887.  By  the 
ter  act  all  the  powers  and  duties  conferred  or  imposed  by  the  act  of  1885  u 
the  commissioners  appointed  ther.-under,  and  all  the  powers  and  duties 
posed  upon  the  local  authorities  of  the  city,  or  any  of  them,  in  respect  ti 
affecting  the  placing,  erecting,  construction,  suspension,  maintenance,  i 
regulation,  or  control  of  electrical  conductors,  or  conduits  or  subways 
electrical  conductors,  in  said  city,  were  transferred  to,  conferred  and  impo 
upon,  and  were  thereafter  to  be  exclusively  exercised  and  performed  by,  a 
board  of  electrical  control.  This  provision  gave  to  the  board  all  the  powei 
regard  to  the  electrical  conductors  in  the  public  streets  which  before  thai 
had  been  exercised  by  any  officer  or  department  of  the  municipal  corporali' 
or  by  the  commissioneis  appointed  by  the  act  of  1885.  There  is  nothing 
the  act  in  question  that  would  limit  the  power  of  the  board  to  revoke  a  p 
mit,  or  authorize  the  court  to  substitute  its  discretion  as  to  the  continual 
of  electrical  conductors  erected  by  permission  of  the  board;  nor  does  the  t 
that  the  board  gave  to  a  corporation  permission  to  string  its  wires  upon  c 
tain  existing  poles  amount  to  a  guaranty  that  the  poles  shall  always  exist, 
that  the  board  will  keep  the  poles  in  the  position  in  which  they  were  at  the  ti 
the  permit  was  given.  It  is  apparent  that  such  a  permit  was  to  continue  oi 
so  long  as  the  jioles  should  continue  in  the  streets,  and,  when  the  poles 
erected  became  unnecessary  for  the  use  for  which  they  were  originally  or  p 
marily  intended,  it  is  clear  that  the  corporation  could  not  compel  the  Ixm 
or  the  owner  of  the  poles  to  maintain  them  in  the  position  in  which  th 
were  altlie  time  the  permit  was  given.  The  permit  was  a  mere  license,  re 
ocable  at  anytime  by  the  board  that  granted  it;  and  when,  in  consequei; 
of  the  removal  of  the  wires  of  the  companies  that  owned  the  poles,  they  1 
came  no  longer  necessary  for  the  use  to  which  they  were  primarily  put, 
the  absence  of  an  express  contract,  neither  the  board  nor  the  city  was  l>ou 
to  maintain  the  poles,  nor  see  to  it  that  they  were  not  removed.  This 
just  what  happened.  It  is  clear  that,  as  between  plaintiff  and  thg  telepho 
company,  plaintiff  could  not  compel  the  telephone  company  to  maintain  the 
poles  for  the  purpose  of  maintaining  plaintiff's  wires.  The  telephone  coi 
pany  having  no  further  use  for  the  poles,  have  abandoned  them,  and  t 
board  has  revoked  plaintiff's  permit  to  use  the  poles  for  its  wires;  and  I  a 
see  no  ground  upon  which  plaintiff  can  claim  that  either  the  telephone  coe 
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pany,  or  the  board  of  electrical  control,  is  bound  to  keep  the  poles  in  position, 
80  that  the  plaintiff  can  use  them.  The  ordinance  of  the  common  council, 
ander  which  the  plaintiff  is  acting,  is  expressly  subject  to  the  power  of  the 
electric  oommissioneis.  Upon  that  board  are  conferred  all  the  powers  before 
conferred  upon  the  local  authorities.  The  permit  under  which  the  plaintiff 
acted  wae  subject  to  the  rules  and  regulations  of  the  lx>ard,  and  I  think  it  is 
clear  that  when  the  board,  having  power  to  say  when  the  existing  poles  shall 
be  removed,  directed  such  removal,  the  plaintiff  had  no  right  to  insist  that 
tlie poles  shall  remain.  Motion  to  continue  the  injunction  denied,  and  tempo- 
laiy  injunction  dissolved,  with  SIO  costs." 

Argued  before  Sedgwick,  C.  J.,  and  Tbuax  and  Ovoko,  JJ. 

William  H.  Kelly,  for  appellant.     William  H.  Clark,  for  respondents. 

Sedowigk,  G.  J.  The  action  was  for  an  injunction  restraining  the  defend- 
ants  from  proceeding  to  remove  the  wires  of  the  plaintiff  from  certain  poles 
in  Sixth  avenue,  from  Eighteenth  street  to  Carmine  street.  I  am  of  opinion 
that  the  views  expressed  by  the  learned  judge  below  in  dissolving  the  tem- 
porary injunction  were  correct.  Some  considerations,  not  pertinent  to  the 
view  he  took,  may  be  adduced  in  support  of  the  result.  The  complaint  was 
demarrable.  It  placed  the  plaintiff's  right  to  use  the  poles  upon  its  possess- 
ing a  franchise  under  the  terms  of  an  ordinance,  as  follows:  "Tiiat  permis- 
sion and  authority  are  hereby  given  and  granted  unto  th0  East  Biver  Electric 
Light  Company  to  place,  construct,  and  to  use  wires,  conduits,  and  conductors 
for  electrical  purposes  in  the  city  of  New  York,  and  over  and  under  the  streets, 
aveoDes,  etc.,  according  to  such  plans  as  may  be  directed,  approved,  or  allowed 
by  and  subject  to  the  powers  of  the  electrical  subway  commissioners,  and  to  the 
provisions  of  chapter  499  of  the  Laws  of  1885."  There  were,  however,  no 
allegations  of  fact  to  show  that  the  plaintiff  "strung  its  electric  wires"  ac- 
coidiDg  to  the  plan  and  the  provisions  referred  to  in  the  ordinance.  There 
was  no  averment  that  it  had  received  a  permit  from  the  board  of  electrical 
control  to  use  the  poles  for  the  wires.  It  alleged  a  matter  of  law  only, — ^that 
it  strung  its  wires  "pursuant  to  the  authority  conferred  upon  it  by  law." 
Tbe  plaintiff  did  not  show  a  right  to  the  equitable  and  discretionary  relief 
of  injanctlon.  The  objtet  of  the  relief,  as  asked,  was  to  restrain  the  commis- 
sion of  a  trespass.  The  facts,  however,  stated  in  the  complaint  and  in  the 
affidavits  did  not  prove  that  the  plaintiff  could  not  obtain  full  and  adequate 
relief  by  the  recovery  of  damages.  It  was  admitted  on  tbe  argument  that  tbe 
board  of  electrical  control  could  upon  reasonable  notice,  for  reasonable  cause, 
require  the  plaintiff  to  remove  its  wires  from  tbe  poles.  It  appeared  that 
there  was  reasonable  cause  on  which  the  board  could  act.  For  instance,  the 
poles  themselves  were  incumbrances  which  might  be  lawfully  removed,  and 
tbe  poles  were  of  a  size  that  was  not  necessary  to  the  business  of  tbe  plaintiff. 
Therefore  the  right  of  plaintiff,  construing  all  things  most  favorable  to  it, 
was  to  maintain  the  wires  until  such  reasonable  notice.  The  plaintiff  did  not 
ihow  what  tbe  time  of  reasonable  notice  would  be,  and,  of  course,  did  not 
show  tbe  extent  of  the  damages  the  plaintiff  would  suffer  from  not  being  per- 
mitted to  retain  its  wires  upon  the  poles  during  the  lapse  of  that  time. 

Tbe  plaintiff  in  part  relies  upon  a  permit  of  the  board  that  authorized  the 
plaintiff  to  string  four  wires  on  existing  poles  on  Sixth  avenue,  from  Eigh- 
teenth street  to  &rmine  street.  The  permit  necessarily  referred  to  the  poles 
as  then  rightfully  there.  It  was  not  implied  that  the  permit  should  operate 
after  the  poles  ceased  to  be  rightfully  in  the  streets.  The  order  should  be  af- 
finned,  with  $10  costs  to  abide  the  event,  and  the  disbursements  to  be  taxed. 
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(Superior  Court  of  New  York  City,  General  Term. 

1.  Interkst — Damages  for  Bbeach  op  "Warbastt. 

Interest  should  not  be  allowed  as  damages  for  a  breach  of  warranty  in  th 
goods. 
i,  SAiE — Warr.4NTT— Codkter-Claim. 

In  an  action  for  damages  for  breach  of  warranty,  defendant  cannot,  as  a  < 
claim,  recover  either  the  contract  price,  where  the  breach  consisted  in    deft 
failure  to  deliver  the  article  which  he  agreed  to  deliver,  or  the  value  of  tiio 
where  the  value  is  not  proved. 
8.  Appeal— Review — Harmless  Error. 

A  judgment  will  not  be  reversed  because  of  an  erroneous  refusal  by-  tbe  c 
strike  out  a  certain  phrase  in  the  answer  of  a  witness,  where  thetesturtonjr  i 
the  phrase  is  sufficient  to  sustain  the  judgment. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Albert  J.  Kiss  against  Daniel  Messmore,  to  recover  daznag 
breach  of  a  warranty  of  an  iron  lintel  for  building  purposes  sold  to  ph 
by  defendant.  Defendant  by  counter-claim  sought  to  recover  the  piir 
price  of  the  lintel.  The  cause  was  referred.  Defendant  appeals  from  the 
ment  entered  in  favor  of  plaintiff  upon  the  report  of  the  referee. 

Argued  before  Truax  and  Dugro,  J.I. 

Moody  K.  Smith,  for  appellant,  liollin  E.  Beers,  (Charles  S.  ifillt 
counsel,)  for  respondent. 

Truax,  J.  We  do  not  tliink  that  the  referee  erred  in  flnding,  as  matte 
fact,  that  the  walls  of  the  building  into  which  the  lintel  was  put  fell  bees 
of  a  defect  in  the  lintel,  and  that  plaintiff  was  entitled  to  recover  from  the 
fendant  the  damages  tliat  were  caused  by  the  fall  of  the  lintel.  But  we  tt 
that  the  referee  erred  in  giving  plaintiff  interest  on  the  damages  that  he  s 
tained  by  reason  of  the  breach  of  warranty.  It  was  held  by  the  court  of 
peals  in  Wliite  v.  Miller,  78  N.  Y.  893,  that  interest  should  not  beallowe< 
damages  for  a  breach  of  warranty  in  the  sale  of  goods. 

The  referee  also  allowed  plaintiff  as  damages  the  rental  value  of  the  house 
two  months.  There  is  no  evidence  to  sustain  this  finding  in  its  entirety.  1 
plaintiff's  only  witness  on  this  point  testitied:  "If  we  had  not  let  the  hou 
it  could  have  been  done  two  months  later, — the  1st  of  July."  This,  fit  1 
most,  would  only  warrant  tlie  referee  in  giving  plaintiff  tlie  rental  value  of  t 
house  from  the  Ist  of  July,  and  not  from  the  Ist  of  June. 

The  referee  did  not  err  in  refusing  to  allow  defendant  his  counter-clai 
He  was  not  entitled  to  recover  the  contract  price,  because  he  had  not  delivei 
the  thing  he  agreed  to  deliver,  and  he  was  not  entitled  to  recover  its  valtfe,  1 
cause  there  is  no  evidence  of  its  value. 

Our  attention  has  been  called  to  but  one  alleged  error  relating  to  theevidem 
One  of  plaintiff's  witnesses  testified  tliat  he  was  on  the  ground  after  the  fro 
of  the  building  had  fallen,  and  examined  the  "lintel  that  we  all  supposed  w 
the  cause  of  its  falling, "  and  defendant's  counsel  moved  to  strike  out  the  woi 
"that  we  all  supposed  was  the  cause  of  its  falling."  This  motion  was  denie 
and  defendant  excepted  to  the  ruling  of  the  referee.  We  do  not  think  that  t 
judgment  should  be  reversed  because  of  this  ruling.  A  number  of  witness 
had  testifled  that  the  lintel  was  the  cause  of  the  fall,  and  the  witness  was  on 
referring  to  that  fact.  But,  if  this  phrase  were  out  of  the  case,  the  testimoi 
remaining  in  tlie  case  would  sustain  the  finding  of  the  referee  on  this  poin 
Judgment  reversed,  unless  the  plaintiff  stipulate  to  reduce  the  judgment  I 
deducting  therefrom  $852.73,  in  which  event  judgment  is  affirmed,  withoi 
the  costs  of  this  appeal. 


Digitized  by 


Google 


PEOPLE  r.  BARRETT. 


821 


People  ex  rel.  Cuoate  b.  Barrett,  Justice. 
In  re  Choate. 
>reme  Court,  Oeneral  Term,  First  Department.    April  18, 1880.) 

: — ISTBCSIOM  ISTO  JCKT-ROOM— PrOLICXTIOS  OF  Pboceedinos. 

spaper  reporter  concealed  himself  tn  the  petit  jury-room,  before  retirement 

ry  in  a  criminal  cause,  and  afterwards,  while  they  were  deUberuting,  took 

nd  notes  of  what  he  heard.    On  bein^  discovered,  he  was  mode  to  deliver 

i  to  the  judge,  but  refused  to  promise  secrecy  when  admonished  by  the 

He  was  then  discharged,  and  afterwards  published  his  recollections  of  the 

iliberation.    The  court  had  remained  in  session  during  the  time  the  jury 

s  the  judge  being  part  of  the  time  on  the  bench,  and  during  the  rest  of 

I  in  the  judge's  chambers.  In  the  same  building.    Held,  that  the  reporter 

ty  of  criminal  contempt  committed  in  the  immediate  presence  and  view  of 

L 

;cB  JN  Jeopakdt. 

ction  of  the  judge  in  calling  the  reporter  before  him,  questioning,  and  then 

ing  him,  is  not  such  a  proceeding  as  will  entitle  him  to  the  defense  of  once 

tly,  on  his  subsequent  arrest  and  trial  for  contempt. 

)DB  OF  PUSISHMEXT. 

;ivil  Proo.  N.  Y.  j  10,  providing  that  a  contempt  committed  In  the  presence 
urt  may  be  punished  summarily,  does  not  require  that  it  be  so  punished. 
:e  may  discharge  the  offender,  and  wait  until  proof  of  the  contempt  is  pre- 
efore  him  in  a  legal  and  formal  manner. 

ri  to  review  the  comraitment  of  Dilworth  Chojite  for  contempt  of 
e  opinion  of  Justice  Barrett  at  oyer  and  terminer,  on  return  of 

>  sliow  cause,  was  as  follows: 

duty  imposed  upon  all  courts  to  preserve  order  in  court,  and  see 
ta  proceedings  are  not  interrupted,'  said  Judge  Mason,  in  People 
f  Oyer  and  Terminer,  27  How.  1*1.  18,  '  or  that  the  respect  and 
ue  to  the  court  are  not  impaired;  and  the  statute,  to  enable  the 
scharge  this  duty,  confers  the  necessary  power  upon  the  court.' 
«r  at  bar  there  is  no  substantial  dispute  as  tu  the  character  ut'  the 
's  act.  It  was  undoubtedly  a  contempt.  The  principal  question  is 
ch  contempt  was  committed  during  the  sitting  of  the  court,  and  iu 
ite  view  and  presence.  If  it  was  so  committed,  it  is  punishable  as 
contempt,  for  it  certainly  tended  to  interrupt  the  proceedings,  and 
lie  respect  due  to  the  authority  of  the  court.  The  respondent's  act 
ily  a  contempt,  but  an  exceedingly  gross  violation  of  professional 
He  deliberately  prepared  for  the  invasion  of  the  jury-rooui,  se- 
lelf  there  in  advance,  and  supplied  himself  with  paper  upon  which 
nographic  notes  of  what  he  might  hear.     He  actually  took  such 

>  the  jury  were  deliberating;  and  although,  upon  his  discovery,  he 
lese  notes  to  the  court,  he  refused  lo  promise  secrecy,  and,  notwith- 
ir  admonition  that  his  conduct  was  highly  improper,  and  that  it 
inden  duty  to  keep  what  he  had  heard  to  himself,  lie  subsequently 
lis  recollections  of  the  debate.  All  this  tended,  to  quote  the  lan- 
tNCH,  J.,  in  People  v.  Court  of  Oyer  and  Terminer,  101  N.  Y.  249, 
I.  259, '  to  cast  discredit  upon  the  administration  of  public  justice.' 
Doty,  32  N.  J.  Law,  403,  the  supreme  court  of  New  Jersey  held 
r  directs  the  complete  seclusion  of  the  jury,  and  that  any  attempt 
uch  seclusion  is  iilugal,  and  a  palpable  violation  of  judicial  author- 
jury,'  said  the  learned  and  able  Chief  Justice  Beasley,  'cannot 
unless  the  court  is  prompt  to  punish  those  who  infringe  in  the 
igree  the  order  directing  such  isolation.  I  think  public  policy  re- 
no  one  should  escape  punishment  who  is  found  in  any  respect  in- 
privacy  of  the  jury-room.'  In  this  state,  the  statute  expressly  re- 
ury,  in  criminal  cases,  while  deliberating,  to  be  kept  together  in 
te  and  convenient  place;  and  the  otScers  are  sworn  not  to  periuil 
H.Yj.no.6 — 21 
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any  person  to  speak  to  or  communicate  with  them,  nor  to  do  so  themselves, 
unless  it  be  by  order  of  the  court.  Code  Crim.  Proc.  §  421.  The  conduct  d 
the  respondent  was  a  deliberate  violation  of  the  statute,  and  of  those  just  prin- 
ciples which,  from  time  immemor'ial,  have  been  established  to  secure  tbe  inde- 
pendence and  impartiality  of  jurors. 

"The  question  remains  whether  this  plain  contempt  was  committed  in  the 
immediate  view  and  presence  of  the  court    It  certainly  was  committed  dur- 
ing the  sitting  of  the  court.    The  sitting  of  the  court  was  coatinous  while  the 
jury  was  deliberating.    There  was  no  adjournment  or  suspension  of  the  sit- 
ting.   The  judge  was  actually  upon  the  bench  in  the  court-room  during  the 
earlier  part  of  these  deliberations.    Later  on,  the  judge  retired  to  the  judges' 
chambers,  in  the  same  building  and  on  the  same  floor  with  both  the  court- 
room and  the  jury-room.    But  the  court  was  at  all  times  in  session,  and  re- 
mained so  until  ^tcr  the  rendition  of  the  verdict.    The  contempt  was  not  com- 
mitted in  the  immediate  view  and  presence  of  the  judge.    The  judge,  how- 
ever, is  not  the  court.    A  court  has  been  well  defined  to  be  <  an  organized 
body,  with  defined  powers,  meeting  at  certain  times  and  places  for  the  hear- 
ing and  decision  of  causes  and  other  matters  brouglit  before  it,  and  aided  in 
this,  its  proper  business,  by  its  proper  officers,  viz.,  attorneys  and  counsel  to 
present  and  manage  the  business,  clerks  to  record  and  attest  its  acts  and  de- 
cisions, and  ministerial  officers  to  execute  its  commandd  and  secure  due  order 
in  its  proceedings.'    Burrill,  Law  Diet.    Lord  Coke  describes  it  to  be  ■  a  place 
where  justice  is  judicially  administered.'    Referring  to  this  definition.  Wait, 
Law  &  Pr.  221,  says  that  the  term  *  place '  must  be  understood  figuratively, 
for  a  court  is  properly  composed  of  persona  consisting  of  the  judge  or  judges, 
and  other  proper  officers,  united  together  in  a  civil  organization,  and  invested 
by  law  with  the  requisite  functions  for  the  administration  of  justice.     This  is 
a  correct  view  of  the  subject.    The  court  is  clearly  an  organization  invested 
by  law  with  certain  functions  for  the  administration  of  justice.    A  contempt 
committed  in  the  immediate  view  and  presence  of  any  constituent  part  of  that 
organization,  during  the  sitting  of  the  court,  and  tending  to  interrupt  the  pro- 
ceedings of  such  constituent  part,  is  a  contempt  in  the  immediate  view  and 
presence  of  the  court.    This  was  expressly  held  in  Bergh^a  Case,  16  Abb.  Pr. 
(N.  S.)  284.    The  particular  act  there  under  consideration  was  the  delivery  to 
the  grand  jury  of  an  aspersive  letter  from  an  unofficial  person.    This  was 
deemed  contemptuous  behaviorcommitted  during  the  sitting  of  the  court.    ■  I 
think,'  said  the  learned  recorder,  'that  the  term  "behavior"  may  cover  the 
writing  and  delivery  to  the  grand  jury  of  a  contemptuous  and  insulting  letter. 
It  is  clear,  from  the  elementary  writers,  and  from  what  the  court  of  appeals 
implied  in  the  Hackley  Case,  24  N.  Y.  7ti,  that  the  grand  jury  room  is  an  en- 
largement of  the  court-room,  and  part  of  the  court  sitting.    Handing  to  the 
petit  jury  a  letter  containing  remarks  upon  the  case  pending  before  them,  has 
been,  at  nisiprius,  adjudged  a  contempt;  the  jury,  for  convenience,  being 
outside  of  the  court-room  proper,  it  is  true,  but  legally  and  technically,  never- 
theless, a  part  of  the  court  sitting;  and  both  the  grand  and  petit  jury  rooms 
were  merely  extensions  of  the  court  apartment,  and  are  under  equal  jurisdic- 
tion.'   In  Com.  V.  Crans,  3  Pa.  Lsiw  .T.  458,  the  court  said  it  was  •  clear  thai 
a  grand  jury  are  as  much  attached  to  the  court  as  a  petit  jury.    *    *    *    In 
contemplation  of  law,  a  grand  jury  are  supposed  to  be  personally  present  in 
court.     •    •    •    They  differ  from  a  petit  jury  only  in  the  particular  that  the 
latter  hear  both  sides  of  the  case,  but  both  receive  legal  information  from  the 
same  tribunal.'    Mr.  Kapnlje,  in  his  work  on  Contempts,  (section  67,)  says  thut, 
the  grand  jury  being  merely  an  appendage  to  the  court,  the  refusal  by  a  wit- 
ness to  answer  questions  put  by  them  is  a  contempt  of  the  court  by  whose  or- 
der the  grand  jury  was  impaneled.    For  this  proposition  be  cites  many  cases 
in  this  and  in  other  states,  notably  People  v.  Naughton,  7  Abb.  Pr.  (N.  S.) 
421;  People  t.  Kelly,  24  N.  Y.  74;  and  People  T.  Fancher,  4  Tbomp.  & C.  476. 
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In  People  v.  Naughton,  Mr.  Justice  Pbatt  held  that  the  grand  jury  was  a 
constituent  part  of  the  ooiirt  of  oyer  and  terminer,  and  that  its  proceedings 
were  a  part  of  the  proceedings  of  that  court.     See  page  423.    In  People  v. 
Kelly,  21  How.  Pr.  54.  the  supreme  court  of  this  department,  at  general  term, 
held  that  the  grand  jury  was  an  adjunct  of  the  court,  as  well  as  the  petit  jury. 
It  was  there  insisted  that  the  commitment  was  illegal  because  the  contempt 
did  not  occur  in  the  presence  of  the  court,  but  in  the  grand  jury  room,  before 
the  jury  as  an  independent  body.    Leonard,  J.,  answered  this  contention  by 
Baying  that,  <  when  summoned,  sworn,  and  organized,  the  grand  jury  are  a 
constituent  part  of  the  court,  for  the  performance  of  the  functions  and  duties 
devolved  upon  the  court,  as  much  as  a  body  of  twelve  petit  jurors  Impaneled 
for  the  trial  of  a  person  charged  with  crime.    *    *    *    When  the  witness  has 
been  brought  before  the  grand  jury  to  testify,  he  is  for  the  time  in  the  custody, 
or  under  the  control,  of  the  court  and  the  grand  jury.    He  stands  in  the  same 
relation  to  the  court  as  a  witness  on  the  stand  before  the  court  and  a  petit 
jury.'    It  will  be  observed  that  the  reasoning  in  many  of  these  grand  jury 
cases  proceeds  upon  the  analo$;y  to  the  petit  jury.     That  the  latter  body  is  di- 
rectly and  immediately  a  cons:itiient  part  of  the  court,  and  the  petit  jury  room 
an  adjunct  to  the  court,  is  treated  throughout  as  a  postulate  admitting  of  no 
question.     This  becomes  entirely  clear  when  we  free  our  minds  from  the  pop- 
ular notion  that  the  judge  is  the  court.    He  is  a  constituent  part  of  the  organ- 
ization, but  he  is  not  the  court.    Nor  is  the  court-room  the  court,  nor  the  jury- 
room,  nor  the  petit  jui-y.    The  court  is  the  totality  of  the  constituent  parts. 
It  consists  of  the  entire  judicial  organization  for  the  trial  of  causes,  and  it  is 
immediately  present  whenever  and  wherever,  from  the  opening  to  the  adjourn- 
ment of  the  sitting,  these  constituent  parts  are  actually  performing  the  func- 
tions devolving  upon  them  by  law.    If  the  judge  happens  to  leave  the  bench 
and  the  court-room  for  a  few  moments,  while  counsel  is  summing  up  to  the 
jury,  and  daring  his  absence  an  assault  is  made  upon  the  speaker,  can  there 
lie  a  doubt  that  a  criminal  contempt  is  thereby  committed?    This  is  not  be- 
cause the  act  is  done  in  the  court-room,  but  because  it  is  done  in  the  court. 
The  court  is  in  session  and  present,  though  the  magistrate  is  temporarily  ab- 
sent.   And  further,  the  jury  may  decide  in  the  court-room,  in  the  presence  of 
tbe  judge,  or  they  may  retire  to  another  room  to  deliberate,  or  they  may  even 
be  left  in  the  privacy  of  tbe  court-room  itself;  all  persons,  in  the  latter  case, 
indnding  the  judge,  being  excluded.    Wherever  they  may  be,  so  long  as  they 
are  delilwrating,  and  performing  the  functions  required  of  them  by  law,  the 
court  is  there  present;  and  a  contempt  then  and  there  committed  is  committed 
in  the  immediate  view  and  presence  of  the  court. 

"This  conclusion  is  in  precise  accord  with  tbe  view  taken  by  the  supreme 
court  of  the  United  Statee  of  the  federal  statute  relating  to  contempts.  In 
X\ie  Matter  of  Savin,  131  U,  S.  267,  9  Sup.  Ct.  Bep.  699,  the  court  examined 
tbe  question  as  to  when  and  where  a  court  may  be  said  to  be  present,  and  the 
opinion  of  Mr.  Justice  Harlan  seems  to  be  directly  in  point.  ■  We  are  of 
opinion,'  said  that  learned  judge,  ■  that,  within  the  meaning  of  the  statute, 
tbe  court,  at  least  when  in  session.  Is  present  in  every  part  of  tbe  place  set 
apart  for  its  own  use,  and  for  the  use  of  its  ofUcers,  jurors  and  witnesses;  and 
misbehavior  anywhere  in  such  place  is  misbehavior  in  the  presence  of  the 
court.  It  is  true  that  the  mode  of  proceeding  for  contempt  is  not  the  same 
in  every  case  of  such  misbehavior.  Where  tbe  contempt  is  committed  directly 
under  the  eye  or  within  the  view  of  the  court,  it  may  proceed  upon  its  own 
knowledge  of  the  facts,  and  punish  the  offender  without  further  proof,  and 
without  issue  or  trial  in  any  form,  {Ex  parte  Terry,  128  U.  S.  289,  309,  9 
Sup.  Ct.  Bep.  77,)  whereas,  in  cases  of  misbehavior  of  which  the  judge  can- 
not bare  such  personal  knowledge,  and  is  Informed  thereof  only  by  the  con- 
tnsion  of  the  party,  or  by  the  testimony,  under  oath,  of  others,  the  proper 
practice  is,  by  rule  or  other  process,  to  require  the  oSender  to  appear  and 
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show  cause  why  he  should  not  be  punished.  4  BI.  Comm.  280.  But  this  dif- 
ference in  procedure  does  not  affect  the  question  as  to  whether  particular  acts 
do  not,  within  the  meaning  of  the  statute,  constitute  misbehavior  in  the  pres- 
ence of  the  court.  If,  while  Floras  was  in  the  court-room,  waiting  to  be 
called  as  a  witness,  the  appellant  had  attempted  to  deter  liini  from  testifying 
on  behalf  of  the  government,  or  had  there  offered  him  money  not  to  testi^ 
against  Goujon,  it  could  not  be  doubted  that  he  would  have  been  guilty  of 
misbehavior  in  the  presence  of  the  court,  although  the  judge  might  nut  have 
been  personally  cognizant  at  the  time  of  what  occurred.  But  if  such  attempt 
and  offer  occurred  in  the  hallway,  just  outside  of  the  court-room,  or  in  the 
witness-room  where  Flores  was  waiting,  in  obedience  to  the  subpoena  sprved 
upon  him,  or  pursuant  to  the  order  of  the  court,  to  be  called  into  the  court- 
room as  a  witness,  must  it  be  said  that  such  misbehavior  was  not  in  the  pres- 
ence of  the  court  l"    Clearly  not.' 

"The  case  of  People  v.  Court  of  Oyer  arid  Terminer,  101  N.  T.  245,  4  N.  E. 
Rep.  259,  does  not  conflict  with  these  views.    It  was  there  conceded  that  the 
respondent's  act  was  not  a  criminal  contempt,  as  such  contempts  are  defined 
in  the  Code  of  Civil  Procedure,  §  8.    It  was,  however,  an  exceedingly  danger, 
ous  contempt,  and  should  be  enumerated  among  the  criminal  contempts;  for 
the  act  would  probably  have  entitled  the  defendant  to  a  new  trial  in  case  of 
conviction.    Code  Crim.  Froc.  §  465,  subd.  2.    If  the  verdict  in  that  case  had 
been  the  other  way,  the  defendant,  under  the  reasoning  of  the  court,  could 
doubtless  have  secured  the  juror's  punishment  as  for  a  civil  contempt.    But 
his  misconduct  was  not  committed  in  the  presence  of  the  court,  or  in  the  pres- 
ence of  any  of  its  constituent  elements.    It  was  entirely  outside  of,  and  apart 
from,  tlie  court  and  its  judicial  machinery.    It  consisted  in  the  juror's  visit- 
ing the  scene  of  the  affray  unaccompanied  by  his  fellows,  and  without  the 
order  of  the  court.    Such  an  act  was  not  enumerated  among  criminal  con- 
tempts, and  the  statute  expressly  limits  the  power  to  punish  ex  propria  motu 
to  such  enumerated  contempts.    The  court  held  that  the  act  was  not  even  a 
civil  contempt  which  the  people  could  punish,  because  the  people  had  not  suf- 
fered in  their  pecuniary  interests.    But,  as  previously  observed,  the  defend- 
ant, if  put  to  expense  by  the  necessity  for  a  new  trial,  might  have  invoked 
the  statute  as  to  civil  contempts.    The  case  is  certainly  not  in  point  as  to  the 
question  now  under  consideration,  and  does  not  in  any  wise  affect  the  pres- 
ent conclusion.    That  conclusion  is  that  the  respondent  was  guilty  of  a  crim- 
inal contempt,  and  that  such  contempt  was  committed  in  the  immediate  view 
and  presence  of  the  court.    It  follows  that  a  commitment  should  issue.    As 
to  the  extent  of  the  punishment,  I  apprehend  there  can  be  no  question.    The 
maximum  authorized  by  statute  is  wholly  inadequate.    The  offense,  as  we 
have  seen,  was  a  grave  one.    It  evinced  a  total  disregard  of  what  is  due  to  the 
people  in  the  decent  and  orderly  administration  of  justice.    Xo  repentance 
has  been  exhibited,  no  apology  offered,  no  expression  of  r^ret  vouchsafed. 
The  determination  has  been  to  do  the  wrong,  to  do  it  deliberately,  and  to  per- 
sist in  it  deflantly.    The  respondent  is  committed  to  the  county  jail  for  30 
days,  and  a  fine  is  imposed  of  9250." 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  O'Brien,  JJ. 

Frederick  S.  Coudert  and  Albert  Reynaud,  for  relator.  John  W.  Qoff, 
for  respondent. 

Van  Brunt,  P.  J.  Little  need  be  added  to  the  opinion  rendered  by  Mr. 
Justice  Barrett  upon  the  return  of  the  order  to  show  cause  why  the  relator 
should  not  be  punished  for  contempt.  We  think  that  it  is  therein  conclusively 
established  that  a  petit  jury  is  a  body  directly  and  immediately  a  constituent 
part  of  the  court,  and  the  petit  jury  room  an  adjunct  to  the  court,  and  that 
the  petit  jury  is  as  much  a  part  of  the  court  as  the  judge,  himself,  who  pre- 
sides.   The  judge  is  not  the  court,  the  court-room  is  nut  the  court,  the  jury- 
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toom  is  not  the  court,  nor  is  the  petit  jury  the  court,  but  the  court  consists  of 
all  these  combined;  and,  wherever  any  constituent  part  of  the  court  is  en- 
gaged in  the  prosecution  of  the  business  of  the  court  according  to  law,  there 
the  court  is  present.  It  might  as  well  be  said  that  a  contempt  committed  be- 
fore a  judge  holding  a  court,  and  conducting  the  business  devolved  upon  the 
court  by  law  in  the  absence  of  the  jury,  is  not  committed  in  the  immediate 
view  and  presence  of  the  court  because  of  the  absence  of  the  jury, — a  con- 
stituent part  of  the  court, — as  to  say  that  a  contempt  committed  in  the  pres- 
ence of  the  jury,  while  they  are  engaged  in  performing  the  functions  devolved 
upon  them  by  law,  and  which  must  be  performed  out  of  the  sight  and  hear- 
ing of  the  judge  or  anybody  else,  is  not  committed  in  the  immediate  view  and 
presence  of  the  court.  It  seems  to  us  to  be  clear  that  any  disorderly,  con- 
temptuoas,  or  insolent  behavior  committed  in  the  presence  of  any  one  of  the 
constituent  parts  of  the  court,  while  engaged  in  the  business  devolved  upon 
it  by  law,  must  be  a  contempt  committed  in  the  immediate  view  and  presence 
of  the  court.  If  the  presence  of  the  judge  is  essential  to  the  commission  of 
a  contempt,  ve  can  see  no  reason  why  the  presence  of  the  jury  is  not  equally 
indispensable,  because  each  are  necessary,  constituent  parts  of  the  court,  and 
eacb  have  functions  which  may  in  the  one  case,  and  must  in  the  other,  be  per- 
formed without  the  presence  of  both.  It  would  seem  that  the  provisions  of 
law  regulating  criminal  contempts  were  intended  to  protect  the  court,  during 
the  whole  and  each  and  every  part  of  its  sittings,  from  disorderly,  contempt- 
Qons,  or  insolent  behavior. 

There  is  another  point,  however,  raised  by  the  relator,  which  requires,  per- 
haps, a  more  extended  consideration,  not  because  there  is  any  doubt  as  to  the 
disposition  which  should  be  made  of  the  question,  but  in  order  that  the  facts 
may  distinctly  appear.    It  is  urged  that  the  relator  could  not  be  a  second  time 
placed  in  jeopardy  for  the  same  offense,  under  the  same  provision  of  law. 
The  facts  attending  the  commission  of  the  contempt  seem  to  be  as  follows: 
There  had  been  on  trial,  proceeding  for  several  days,  before  the  court  of  oyer 
and  terminer,  a  criminal  action  which  liad  excited  considerable  public  atten- 
tion.   The  trial  had  so  far  progressed  that  the  evidence  bad  been  finished,  the 
coansel  had  summed  up,  the  court  had  charged  the  jury,  and  the  jury  retired 
to  the  jury-room  for  deliberation.     The  judge  presiding  at  the  trial  had  left 
the  bench,  and  was  awaiting  the  deliberations  of  the  jury  in  another  room  in 
the  court-house.     After  the  jury  had  been  deliberating  for  a  period  of  about 
two  and  a  half  hours,  and  had  written  a  communication  to  the  presiding  judge 
reqaesting  some  further  instructions  in  regard  to  the  law,  the  jurors  discovered 
the  rdator,  a  reporter  of  one  of  the  daily  newspapers,  concealed  behind  some 
cortains  in  the  jury-room,  where  he  had,  .prior  to  the  entry  of  the  jury  into 
the  jury-room,  secreted  himself  for  the  purpose  of  talcing  notes  of  their  de- 
liberations, and  publishing  the  same  in  the  newspaper  which  he  represented. 
Immediately  upon  this  discovery  the  jurors  called  in  one  of  the  officers  of  the 
court  wbo  had  charge  of  the  jury  and  delivered  this  person  into  his  custody. 
Theoificer  immediately  notified  the  judge,  who  returned  to  the  court-room ; 
and  the  relator  was  brought  before  him.     He  was  questioned  by  the  judge, 
and  was  ordered  to  deliver  up  the  notes  which  he  had  taken  of  the  delibera- 
tions of  the  jury,  aitf  did  so.    He  was  requested  to  promise  not  to  publish 
anjr  of  the  deliberations  of  the  jury,  which  he  refused  to  do.    He  was  then 
discharged  from  custody,  and  published  that  which  he  had  thus  stolen.    Sub- 
sequently an  order  to  show  cause  was  issued  by  the  said  judge,  why  he  should 
not  be  punished  for  a  criminal  contempt.     The  relator  presented  aSidavits  de- 
nying that  he  had  committed  any  contempt,  or  intended  to  commit  any.    After 
consideration,  the  relator  was  adjudged  guilty  of  a  criminal  contempt,  and  a 
commitment  whs  issued  by  the  court  of  oyer  and  terminer,  directing  tlie 
aberiff  of  the  county  of  New  Yorlc  to  hold  him  in  custody  in  the  common  jail 
for  30  days,  and,  in  default  of  payment  of  a  fine  of  $250,  for  30  days  addi- 
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tional.  Upon  the  hearing  of  the  order  to  show  cause,  the  relator  objected  that  he 
bad  already  been  arraigned  and  discharged  for  the  same  alleged  offense;  also, 
that  the  act  which  he  was  charged  with  did  not  constitute  a  criminal  contempt 
under  the  provisions  relative  thereto,  and  that  the  court  had  no  jurisdiction  of 
the  premises.  It  is  undoubtedly  true  that  a  person  cannot  be  a  second  time 
placed  i  n  jeopardy  for  the  same  oftense,  under  the  same  provision  of  law ;  and  it  is 
urged  upon  the  part  of  the  relator  that  the  first  proceedings,  however  sam- 
mary,  were  as  fully  complete  in  themselves,  and  as  thorough  proceedings  to 
punish  for  the  alleged  offense,  as  though  they  had  been  conducted  with  all  the 
formalities  of  a  trial  before  a  jury,  and  a  consequent  dismissal.  This  propo- 
sition we  think  to  be  entirely  erroneous.  There  was  no  trial  at  all.  The  re- 
lator WHS  brought  before  the  court  in  order  that  the  court  might  make  an  in- 
quiry into  the  disturbance  which  had  arisen,  and  by  which  the  deliberations 
of  the  jury  had  been  interfered  with.  It  was  necessary  for  the  coart  to  as- 
certain whether  such  a  condition  of  affairs  had  arisen  as  to  preclude  the  jury 
from  the  further  consideration  of  the  questions  which  had  been  committed  to 
them  for  decision.  All  that  the  court  did  in  the  investigation  which  it  con- 
ducted was  to  ascertain  the  facts,  and  determine  whether  those  facts  called 
npon  it  then  and  there  to  act;  and,  if  so,  what  action  was  necessary.  The 
judge,  upon  ascertaining  the  facta,  released  the  relator  from  custody  because 
he  was  of  the  opinion  that  he  had  no  jurisdiction  to  act,  in  the  then  position 
of  the  case;  and,  when  proof  was  presented  before  the  judge  upon  which  he 
could  call  upon  the  relator  to  answer,  he  did  so  call,  and,  the  relator  having 
been  guilty  of  a  flagrant  contempt,  he  was  punished  therefor.  The  judge  in 
no  manner  determined,  in  a  proceeding  of  which  he  had  entertained  jurisdic- 
tion, that  the  relator  should  not  be  punished.  All  that  he  determined  was 
that  in  the  then  condition  of  the  case  he  was  not  in  a  position  to  adjudicate 
thereon,  and  the  relator  was  permitted  to  depart.  It  is  true  that  the  judge 
said  to  the  relator  that,  if  he  had  taken  any  notes,  "I  direct  you  to  produce 
them,  and,  if  you  refuse,  I  will  then  act ;"  but  nothing  was  said  as  to  what 
action  could  or  would  be  taken.  The  statement  of  the  learned  judge  in  regard  to 
the  decision  in  the  Munaell  Case  was  a  mere  expression  of  opinion,  not  an 
adjudication.  It  could  not  possibly  be  an  adjudication,  unless  he  had  acquired 
jurisdiction  of  the  relator,  and  passed  upon  his  offense.  The  relator,  there- 
fore, WHS  not  put  in  jeopardy  by  reason  of  the  proceedings  taken  upon  the 
night  when  his  disgraceful  action  was  discovered. 

It  is  true  that  section  10  of  the  Code  of  Civil  Procedure  states  that  a  con- 
tempt committed  in  the  presence  of  the  court  may  be  punished  summarily,  but 
it  does  not  say  that  it  must  be  so  punished,  or  that,  although  the  offense  has 
been  so  committed  in  the  presence,  of  the  court,  but  the  judge  has  failed  to 
see  the  same,  he  must  proceed  without  proofs  or  process.  The  fallacy  upon 
which  the  whole  of  this  point  rests  seems  to  be  that  an  offense  cannot  be 
committed  in  the  presence  of  the  court  if  the  judge  does  not  see  it,  and  can- 
not assert  the  facts  in  bis  warrant  of  commitment,  of  his  own  knowledge, 
that  the  offense  had  been  committed.  Suppose,  for  example,  that  daring 
the  progress  of  a  trial,  while  the  judge  is  on  the  bench  and  the  jury  in  its 
seat,  a  communication  is  made  to  one  of  the  jurymen  which  the  judge  does 
not  see.  but  of  which  he  is  informed.  Can  he  commit  the  offender  without 
some  proof  of  the  commission  of  the  offense?  And  yet  even  the  mrat  criti- 
cal would  say  that  this  offense  was  committed  in  his  immediate  presence,  and 
still  he  would  be  entirely  unable  to  certify,  of  his  own  knowledge,  that  the 
offense  had  been  committed.  It  would  be  necessary  that  be  should  have 
proof,  and  he  is  entitled  to  time  to  have  the  proof  presented  before  him  in  a 
legal  and  formal  manner. 

Our  attention  is  called  to  the  difference  between  the  definitions  of  a  "crim- 
inal contempt"  given  in  the  Penal  Code  and  the  Code  of  Civil  Procedure.  In 
both  a  criminal  contempt  is  dehned  to  be  disorderly  or  contemptuous  behavior 
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committed  during  thesitting  of  the  court,  in  its  immediate  view  and  presence, 
and  directly  tending  to  interrupt  its  proceedings,  or  impair  Uie  respect  due  to 
its  aatliority.  In  the  Penal  Code  is  contained  the  further  definition:  "Be- 
havior of  the  like  character  committed  in  the  presence  of  *  *  *  a  jury 
while  actually  sitting  for  the  trial  of  a  cause,  or  upon  an  inquest  or  other 
proceeding  authorized  bylaw."  Section  143.  This  subdivision  does  not  ap- 
pear in  the  Code  of  Civil  Procedure,  and  it  is  urged  that  it  was  the  intention 
(rf  the  legislatura  to  withdraw  such  conduct  from  the  consideration  of  the 
courts  as  a  criminal  contempt.  But,  giving  the  broadest  interpretation  pos- 
sible to  the  subdivision,  wliat  the  first  clause  cited  of  this  provision  was  in- 
tended to  mean  is  not  entirely  apparent,  because  it  is  diflBcult  to  see  how  a 
contempt  could  be  committed  in  the  presence  of  a  jury,  while  actually  sitting 
for  the  trial  of  a  caase,  without  being  committed  in  the  presence  of  the  court, 
which  is  provided  for  in  the  previous  subdivision,  as  juries  do  not  sit  in  the  trial 
of  causes  in  the  absence  of  the  court.  If  the  Code  of  Civil  Procedure  had  been 
passed  after  the  Penal  Code,  the  argument  might,  perhaps,  have  had  some 
force.  But  the  Code  of  Civil  Procedure  was  passed  first,  and  the  right  to 
punish  contempts  committed  in  the  presence  of  the  jury  depended  upon  the 
well-accepted  construction  that  an  the  jury  were  a  part  of  the  court,  con- 
tempts committed  before  them  were  committed  in  the  presence  of  the  court. 
In  the  Penal  Code  the  codifiers  seem  to  have  attempted,  without  much  suo> 
cess,  to  leave  no  possible  ground  for  argument,  so  &r  as  that  Code  was  con- 
cerned, that  the  jury,  in  its  deliberations,  was  not  a  part  of  the  court.  It 
was  by  no  means  an  expression  of  the  legislative  Intent  or  the  legislative 
opinion  that  such  commitment  did  not  come  within  the  provisions  of  sub- 
division 1.  §  8,  of  the  Code  of  GlvU  Procedure. 

Upon  the  whole  case,  therefore,  it  seems  to  us  that  the  court  bad  Jurisdic- 
tion to  punish  the  relator  for  the  contempt  which  he  had  committed,  and  ttiat 
the  writ  of  certiorari  should  be  dismissed  with  costs.    All  concur. 


BU88BLL  t).  BANDALL. 
USuvreme  Court,  General  Term,  Fifth  Department    April  11, 1890.) 

t  HlW  TBIAI/ — K«WI.T-Dl800VBBED  EVIDESOB — MOTION. 

A  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence  can  only  be 
nude  on  a  case  which  presents  the  eyidenoe,  and  enables  the  court  to  say  whether 
the  new  evidence  is  cumulative  or  not,  and  whether  it  wUl  probably  oliange  the  re- 
snlt  of  the  trial, 
t.  Same— Affidavit. 

An  sffldavit  of  the  proposed  witness  not  made  or  entitled  In  the  action,  and  only 
a  copy  of  which  Is  attached  to  the  moving  -papers  as  an  exhibit,  cannot  be  taken 
either  as  proof  of  the  facts  stated  therein,  or  tnat  the  proposed  witness  would  testify 
to  iuoh  facta  on  another  trial. 

&  SlHB. 

Nor  could  the  statements  in  the  affidavit  be  taken  aa  established  by  reason  of  the 
fkct  that  the  affidavit  had  been  the  basis  of  an  action  Tor  libel,  in  which  defendant 
pleaded  its  truth,  and  had  a  verdict,  it  being  impossible  to  say  from  the  verdict 
wlietber  the  jnry  found  the  Justiflcation  established,  or  that  defendant  was  not 
chargeable  with  the  publication  of  the  libel. 

CoRLETT,  J.,  dissents. 

Appeal  from  special  term,  Erie  county. 

Action  by  Bobert  P.  Uussell  against  Nelson  Sandall.    Plaintiff  appeals  from 
an  order  granting  a  new  trial. 
Argued  before  Swight,  P.  J.,  and  Macohbbb  and  Corlett,  JJ. 
9.  W.  Steveru,  for  appellant.    Jff.  0.  Sandall,  for  respondent. 

DwiOHT,  P.  J.  The  motion  upon  which  the  order  was  made  was  treated 
by  the  learned  judge  at  special  term  as  a  motion  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence;  and  such  it  was,  to  all  intents  and  purposes; 
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but  it  was  heard  without  a  case  to  show  what  evidence  was  given  on  the  trial 
already  bad.  In  the  opinion  at  special  term,  it  is  said:  "It  is  not  cumulative 
evidence  which  is  proposed  to  be  added  to  the  case,  as  that  has  been  described 
by  the  authorities,  but  the  proposal  is  to  prove  distinct  and  independent  mat- 
ters, in  no  manner  brought  before  to  the  attention  of  the  court  and  jarr." 
The  difficulty  with  this  statement  Is  that  this  court  has  no  means  of  verifying 
•it.  If  the  judge  at  special  term,  being  the  same  who  presided  at  the  circuit, 
relied  upon  his  own  recollection  of  the  evidence  actually  given  at  the  trial, 
that  means  of  information  is  not  available  to  the  court  sitting  in  review  of 
the  order.  It  is  not  found  in  the  record,  and  is  not  subject  to  correction  or 
review.  It  is  true,  it  sufficiently  appears  that  the  evidence  of  the  particular 
witness  named  in  the  moving  papers  was  not  given  on  the  former  trial ;  but 
how  much  other  evidence  of  the  same  general  purport  and  effect  was  g^ven, 
does  not  appear.  The  rule  is  imperative  that  a  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence  can  only  be  made  on  a  case  which  pre- 
sents the  evidence  given  on  the  first  trial;  and  so  enables  the  court,  both  in 
the  flrat  Instance  and  on  review,  to  say  whether  the  newly-propounded  evi- 
dence is  cumulative  or  not,  and  whether  it  is,  relatively,  of  such  weight  and 
importance  as  probably  to  change  the  result  of  the  trial.  The  rule  seems  to 
be  without  exception  in  practice,  and  it  is  embodied  in  the  positive  enactment 
of  the  Code  of  Civil  Procedure,  §  997. 

The  action  was  for  assault  and  battery;  and  the  question  chiefly  litigated, 
as  we  may  infer  from  the  papers  used  on  the  motion,  was  of  the  extent  of  the 
plaintiff's  injuries.  The  newly-discovered  evidence  on  that  question  whidi  is 
proposed  to  be  added  to  the  defendant's  case  is  that  of  one  Jeanette  Stevens, 
a  sister  of  the  plaintiff,  to  the  effect  that  the  latter,  with  the  aid  of  a  physi- 
cian, before  and  at  the  time  of  the  trial,  feigned  serious  injuries  which  did 
not  exist.  This  evidence  is  propounded  by  the  petition  of  the  defendant  used 
on  this  motion,  to  which  is  attached  a  copy  of  an  alleged  affidavit  of  Mrs. 
Stevens.  That  affidavit,  if  made  as  alleged,  seems  to  have  been  extrajudicial. 
It  was  not  made  or  entitled  in  this  action;  and  a  copy,  only,  is  attached  as  an 
exhibit  to  the  moving  papers.  In  this  form,  it  could  be  taken  neither  as  proof 
of  the  facts  stated  therein,  nor  that  the  proposed  witness  would  testify  to  such 
facts  on  another  trial  of  the  action. 

There  is  another  feature  of  the  case  presented  by  the  moving  papers  to  which 
importance  seems  to  be  attached  in  the  opinion  at  special  term.  It  seems 
that,  some  time  after  the  affidavit  of  Mrs.  Stevens  was  made,  a  copy  of  it  was 
published  in  a  newspaper  of  the  vicinity,  and  that,  the  plaintiff  having  brought 
an  action  of  libel  against  the  defendant  for  such  publication,  the  defendant 
pleaded  in  justification  the  truth  of  the  alleged  libel,  and  had  a  verdict  in  the 
action.  Of  this  result  the  opinion  at  special  term  remarks  that  it  apparently 
establishes  the  truth  of  the  statements  made  by  Mrs.  Stevens.  But  the  plead- 
ings in  that  action,  which  are  attached  to  the  moving  papers  in  this  record, 
show  that  the  defendant,  both  by  general  and  specific  denial,  put  in  the  issue 
the  fact  of  publication  by  him,  and  averred  that  the  alleged  libel  was  pub- 
lished by  the  procurement  and  consent  of  the  plaintiff  himself.  The  verdict 
was  general ;  and  it  is,  tlierefore,  impossible  to  say  whether  the  jury  found  the 
justification  established,  or  that  the  defendant  was  not  chargeable  with  the 
publication  of  the  libel.  We  tliink  the  granting  of  the  motion  for  a  new  trial, 
on  the  papers  contained  in  the  record  before  us,  was  error  for  which  the  order 
must  be  reversed,  but  without  prejudice  to  the  defendant's  renewal  of  his 
motion,  on  the  ground  of  newly-discovered  evidence,  on  a  case  made  and  set- 
tled for  that  purpose. 

Macombeb,  J.,  concurs. 

CoKLETT,  J.,  {dissenting.)  In  September,  1881,  the  plaintiff  brought  an 
action  against  the  defendant  to  recover  damages  for  assault  and  battery.    Is- 
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8ue  was  joined,  and  the  case  tried  jn  September,  1883,  resulting  in  &  verdict 
of  S3,000  for  the  plaintiff,  whicli  was  paid  in  February,  1884.    On  that  triiil 
the  plaintiff's  contention  was  that  the  defendant's  assault  caused  anchylosis 
of  the  neck,  and  that  the  injury  was  permanent.    On  the  23d  day  of  Xovem- 
ber,  1887,  Jeanette  Stevens,  a  sister  of  the  plaintiff,  made  an  afiQdavit  to  the 
effect  tht^  the  extent  of  the  plaintiff's  injuries  were  grossly  exaggerated,  and 
that  by  a  conspiracy  with  two  doctors,  Simon  and  Kimball,  a  gross  fraud  was 
perpetrated.     This  afiBdavit  was  published  by  the  defendant  in  the  North- 
west Sun,  a  paper  in  Pennsylvania,  in  a  village  near  the  defendant's  resi- 
dence.   In  January,  1888,  the  plaintiff  brought  an  action  of  libel  against  the 
defendant  for  publishing  that  affidavit.   The  defendant  answered  the  complaint 
by  alleging  the  same  to  be  true,  and  by  setting  up  other  defenses.    A  trial  of 
this  action  was  had  iu  Chautauqua  county  in  May,  1889,  which  resulted  in  a 
verdict  for  tlie  defendant,  upon  which  judgment  was  entered  for  costs,  which 
were  paid  by  the  defendant  in  June,  1889.    On  the  1st  day  of  July,  1889,  the 
defendant  presented  a  verifled  petition  to  the  supreme  court,  alleging  the 
above  facts,  and  alao  stating  that  the  said  Jeanette  Stevens  was  sworn  as  a 
tritness  on  the  trial  of  the  libel  action,  and  testified,  in  substance,  to  the  mat- 
ters alleged  in  her  affidavit.     The  petition  further  states  that  the  defendant 
had  no  knowledge  or  information  of  the  alleged  fraud  or  conspiracy  of  the 
plaintiff  at  the  time  of  the  trial  of  the  assault  and  battery  action.     The  de- 
fendant's attorney  also  made  an  affidavit,  sworn  to  on  the  10th  day  of  July, 
1889,  stating  why  the  application  for  a  new  trial  was  delayed  until  after  the 
trial  of  the  liiiel  action.    The  plaintiff,  by  affidavit  sworn  to  on  the  27th  day 
of  July,  1889,  denies  fraud  and  conspiracy  on  his  part.    He  also  gave  a  his- 
tory of  what  he  claims  occurred  on  the  first  trial,  and  it  alleges  that  he  never 
heRrd  of  the  charge  contained  in  the  petition  until  shortly  after  the  affidavit 
of  Jeanette  Stevens  was  verified.    Neither  Simons,  Kimball,  nor  the  plaintiff's 
wife  made  an  affidavit  to  support  the  plaintiff's;  and  the  motion  for  a  new 
trial  was  heard  at  special  terra  on  the  30th  day  of  July,  1889,  before  Justice 
Daniels,  who  tried  the  assault  and  battery  action.    He  wrote  an  opinion 
which  appears  in  the  appeal  papers.    The  opinion  shows  that  the  new  trial 
was  granted  on  the  ground  of  newly-discovered  evidence,  which,  if  true,  was 
sot  oiUy  vital  and  material  to  the  defendant,  but  a  fraud  upon  the  court. 

The  learned  counsel  for  the  plaintiff  insists  that  a  new  trial  cannot  be 
granted  on  the  ground  of  newly-discovered  evidence  without  a  case  showing 
that  it  is  not  cumulative.  It  is  true  that  this  is  the  general  rule,  for  obvious 
reasons;  but  the  papers  show,  with  reasonable  certainty,  that  no  evidence  was 
given  on  the  trial  on  the  subject  of  fraud  or  conspiracy.  The  defendant's  pe- 
tition shows  that  be  had  no  information  on  those  matters  at  the  time  of  the 
trial.  The  plaintiff's  affidavit  not  only  omits  to  deny  this  allegation,  but  it 
alleges  that  he  never  heard  anything  on  that  subject  until  after  the  affidavit  of 
Jeanette  Stevens.  It  is  obvious,  therefore,  that  no  evidence  could  have  been 
given  on  that  subject  on  the  assault  and  battery  trial,  as  neither  of  the  parties 
ever  heard  of  it  until  long  afterwards.  The  object  of  a  case  is  to  show  what 
occurred  on  the  trial;  but,  when  it  affirmatively  appears  that  both  parties 
agree  that  no  evidence  of  the  kind  for  which  a  new  trial  is  granted  was  given, 
a  case  would  be  useless.  It  does  not  appear  that  any  objection  was  made  at 
thebearing  of  the  motion  on  that  ground.  It  was,  therefore,  waived,  even  if  it 
would  be  material  if  taken.  In  re  New  York.  W.  S.  <fe  B.  R.  Co.,  85  Hun,  575; 
In  re  Cooper,  93  N.  Y.  507.  Where  specific  objections  are  made,  all  not  spec- 
ified are  waived.  Maraton  v.  Qould,  69  N.  Y.  220.  The  reverse  is  true  when 
the  objection  is  general.  All  errors  are  waived  except  such  as  could  not  be 
obviated.  Quinby  v.  Strauss,  90  N.  Y.  664.  The  verdict  in  the  libel  case 
may  have  been  reached  on  some  ground  not  involving  the  truth  of  the  alleged 
lib^;  but  the  defendant's  petition  shows  that  Jeanette  Stevens  was  sworn  as 
s  witness  on  the  libel  case,  and  gave  evidence  tending  to  show  the  truth  of 
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her  affidavit.  The  plaintiff  does  not  deny  this.  There  Is  some  evidence,  tJ 
fore,  tending  to  show  that  the  verdict  was  based  upon  the  justificatioM 
tained  in  the  answer.  Aside  from  this,  the  plaintiff's  omission  to  oorrotK 
his  affidavit  by  those  who  attended  him,  and  were  in  a  position  to  know  i 
occurred,  is  a  circumstance  entitled  to  weight.  The  conclusion  of  the  JK 
at  special  term  that  a  new  trial  should  be  granted  was  sufficiently  snppoa 
The  proposition  is  to  prove  independent  matters  in  no  way  brought  to 
attention  of  the  trial  court.  Silver-Plate  Co.  v.  Barclay,  48  Hun,  54.  TJ; 
all  tile  circumstances,  the  application  for  a  new  trial  waa  made  at  the  ear 
opportunity.  A  motion  for  a  new  trial  is  always  addressed  to  the  sound 
cretion  of  the  court.  Piatt  v.  Mtmroe,  34  Barb.  294;  Carpenter  v.  Cot 
Barb.  411. 

The  remarks  of  the  court  in  the  opinion  at  special  term  as  to  what  occu 
at  the  trial  are  not  material.  The  court  does  not  mention  what  occurred  al 
trial  as  the  basis  upon  which  he  grants  the  application,  but  as  a  mere  his 
cal  reference  as  to  what  took  phtce  when  the  case  was  tried  before  him. 
ground  of  the  decision  is  based  exclusively  upon  the  papers  before  him  oi 
motion. 

The  learned  counsel  for  the  plaintiff  suggests  that  the  words  in  the  oi 
that  a  new  trial  is  granted  upon  the  ground  of  fraud,  would  amount  t 
adjudication  against  the  plaintiff  on  another  trial.  This  is  a  misapprehen; 
The  order  cannot  be  treated  as  an  adjudication  on  the  merits.  If  the  for 
the  order  is  such  that  it  may  be  prejudicial  to  the  plaintiff,  no  reason  is  i 
why  application  could  not  be  made  to  the  justice  granting  it  for  a  proper 
tlement.    The  order  should  be  affirmed,  with  $10  costs  and  disbursement 


Campbell  et  ux.  v.  Pkbet. 

(Snpreme  Court,  General  Ta-m,  Third  Department.    February  24, 1S90.) 

Actions  bi  Married  Womex— Parties. 

Under  Code  Civil  Proc.  N.  Y.  §  450,  which  provides  that  married  women 
sue  and  be  sued  as  if  single,  a  husband  is  not  a  necessary  or  proper  party  plai 
in  an  action  for  personal  injuries  sustained  by  his  wife,  though  Laws  N.  Y.  : 
c.  90,  §  7,  as  amended  by  Laws  N.  Y.  1803,  c.  172,  giving  married  women  the  r 
to  sue  for  personal  injuries  as  if  single,  was  repealed  by  Laws  N.  Y.  1860,  o. 
S  1,  subds.  86,  88.    Following  Bennelt  v.  Bennett,  23  N.  E.  Rep.  17. 

Appeal  from  special  term,  Albany  county. 

Action  by  John  Campbell  and  wife  for  personal  damages  sustained  by 
wife  through  the  negligence  of  defendant.  The  defendant  demurred 
misjoinder  of  plaintiffs.  The  court  sustained  the  demurrer,  with  leavi 
plaintiff  Sar.ah  Campbell  to  serve  a  new  or  amended  complaint.  She 
fused  to  avail  herself  of  this  privilege,  and  thereupon  final  judgment 
given  on  the  demurrer  in  favor  of  defendant  for  costs.  The  opinion 
livered  at  special  term  is  as  follows: 

"Mayham,  J.  The  plaintiffs,  who  are  husband  and  wife,  bring  this  aci 
to  recover  for  an  alleged  personal  injury  to  the  wife,  occasioned  by 
alleged  negligence  of  the  defendant  in  failing  to  keep  in  repair  a  tenerai 
house  owned  by  him,  and  occupied  by  the  plaintiffs,  by  reason  of  which  i 
lect  the  plaintiff  Sarah  Campbell  fell  and  was  injured.  The  complaint  st 
no  fact  showing  injury  to  the  person  of  the  plaintiff  John  Campbell;  nc 
there  any  allegation  of  consequential  damage  to  him  by  reason  of  the  inj 
to  his  wife.  The  defendant  demurs  to  the  complaint  for  misjoinder  of  ] 
ties,  and  as  not  stating  facts  sufficient  to  constitute  a  cause  of  action, 
also  that  the  cause  of  action  in  favor  of  the  plaintiff  Sarah  is  improp( 
joined  with  the  cause  of  action  in  favor  of  John.  There  is  no  pretense 
the  complaint,  nor  was  it  contended  on  the  argument,  that  the  action  ' 
prosfKJuted  for  injury,  either  direct  or  consequential,  to  John.    But  it  ' 
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eontended  on  the  part  of  the  plaintiffs  that  he  was  a  necessary  party  in 
an  action  prosecuted  by  bis  wife  for  a  personal  injury  to  her.     At  com- 
mon law  the  rule  was  oniversal  that  in  action  for  tort  committed  by  or 
against  a  married  woman  the  husband  must  be  joined  with  the  wife;  and 
that  rale  must  still  be  adhered  to,  unless,  by  statute,  It  has  been  abrogated  or 
changed.     The  rule  upon  this  subject  is  succinctly  stated  in  Fitzgerald 
▼.  Quann,  33  Hun,  653,  as  follows:    'In  all  actions  for  debts  owing  to  and 
by  the  wife  dum  sola,  and  for  torts  committed  by  and  against  her  before 
and  during  coverture,  brought  while  the  marriage  relation  continued,  the 
hnsbwid  and  wife  had  to  be  joined  as  plaintiffs  and  defendants.    And  in 
all  those  cases,  if  the  husband  died  before  judgment,  leaving  the  wife,  the  ac- 
tion survived  to  her;  but  if  she  died,  leaving  him  surviving,  they  abated, 
(except  that  he  might,  as  administrator,  continue  actions  so  brought  by  him 
and  wife  to  recover  such  debts.)'     But  this  rule  was  changed  by  statute; 
and  as  an  incident  of  the  right  to  acquire,  hold,  own,  and  dispose  of  property 
the  same  as  a  single  woman,  given  by  the  act  of  1848,  the  right  to  sue  and 
be  sued  in  all  ma^rs  relating  to  their  separate  property,  and  to  sue  for  in- 
Juries  to  their  persons  or   characters,  the  same  as  if  they  were  single,  was 
given  by  the  amendment  of  section  114  of  the  Code  of  Procedure  in  1849;  but, 
except  as  the  statute  removed  the  disability,  the  common  law  still  remained. 
By  chapter  90  of  Laws  of  1860,  as  amended  by  chapter  172  of  Laws  of  1862, 
it  was  provided  that  •  any  married  woman  may  bring  and  maintain  an  action 
in  her  own  name,  for  damages,  against  any  person  or  body  corporate  for 
any  injury  to  her  person  or  character,  the  same  as  if  she  were  sole;  and  the 
money  received  upon  the  settlement  of  any  such  action,  or  recovered  upon  a 
judgment,  shall  be  her  sole  and  separate  property.'     Under  this  provision 
it  was  held  in  Ball  v.  Bullard,   52   Barb.   141,  that  a  married   woman 
may  bring  an  action  in  her  own  name  against  a  wrong-doer,  for  a  wrong 
committed  upon  her  person,  without  joining  her  husband  with  her  as  a  party. 
One  of  the  reasons  given  for  this  change  was  that  at  common  law,  although 
the  damage  for  personal  injury  to  Uie  wife  was  hers,  and,  if  the  husband  died, 
it  sarrived  to  her,  still,  if  a  recovery  was  had  in  the  life-time  of  the  hu»* 
band,  the  property  rights  in  it  vested  in  tbe  husband,  under  the  law  govern* 
ing  the  marriage  relation.    When,  therefore,  this  property  right  was  by  law 
vested  solely  in  the  wife  as  her  sole  and  separate  property,  and  the  hus- 
band's interest  was  cut  off  by  positive  statute,  there  seemed  no  longer  to 
exist  any  necessity  or  propriety  in  joining  the  husband  with  her  in  an  action 
to  recover  such  property  rights. 

"It  seems,  as  to  the  right  to  recover  for  such  injury  to  the  wife,  she, 
under  the  statutes  of  1848  and  1862,  assumed  a  separate  and  independent 
identity;  and  the  common-law  fiction  that  her  identity  was  merged  in  that 
of  her  husband,  as  to  this  liind  of  action,  and  tbe  fruits  of  the  same,  ceased 
to  exist,  and  she  became  the  sole  person  interested  in  the  cause  of  action  and 
the  recovery.  52  Barb.  144,  supra.  But,  by  subdivision  88  of  section  1  of 
chapter  245  of  Laws  of  1880,  sections  3  and  7  of  chapter  172  of  the  Laws  of 
1862  are  repealed;  and  as  the  decision  of  Ball  v.  BiUlard,  supra,  stands  upon 
those  sections,  it  ceased  with  that  appeal  to  be  an  authority  upon  this  subject, 
except  88  the  reasoning  of  the  court  in  that  case  may  throw  some  light  upon 
the  meaning  of  the  phrase  'separate  property,'  as  used  in  the  married  woman's 
act  This  case  must  therefore  depend  upon  the  construction  to  be  given  to 
section  450  of  the  Code  of  Civil  Procedure.  That  section  provides  as  follows: 
'In  an  action  or  special  proceeding,  a  married  woman  appears,  prosecutes,  or 
defends  alone,  or  joined  with  other  parties,  as  if  she  was  single.'  It  is  not 
necessary  or  proper  to  join  her  husband  with  her  as  a  party  in  any  action  or 
special  proceeding  affecUng  her  separate  property.  Before  the  repeal  of  the 
acts  of  1860  and  1862,  and  before  the  enactment  of  the  above  provisions  of  the 
Code  of  Procedure,  there  seemed  to  be  a  distinction  between  actions  in  which 
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a  married  woman  prosecuted  and  actions  for  tort  in  which  she  was  defendant 
In  all  cases  she  might  sue  alone,  as  well  in  actions  for  injuries  to  ber  person 
or  character  as  in  actions  relating  to  her  sole  and  separate  property;  but,  in 
actions  for  tort  brought  against  her,  her  husband  was  required  to  be  joined 
with  lier.  This  distinction  grew  out  of  the  language  of  section  7  of  the  act 
of  1860,  as  amended  by  chapter  172  of  the  Laws  of  1862.  That  section,  m 
amended,  provided  that  'any  married  woman  may,  while  married,  sue  and  be 
sued  in  all  matters  having  relation  to  her  sole  and  separate  property;  *  *  * 
and  any  married  woman  may  bring  and  maintain  an  action  in  her  own  name 
for  damages  against  any  person  or  body  corporate,  for  any  injury  to  her  per- 
son or  character,  the  same  as  if  she  were  sole.'  It  will  be  seen  that  as  to  the 
property  she  might  sue  or  be  sued  alone,  but  as  to  injuries  she  might  sue;  bat 
there  was  no  authority  expressly  given  for  suing  ber  alone.  AccotdinglT, 
when  an  action  was  brought  against  a  married  woman  for  slanderous  words 
spoken  by  her,  ber  husband  was  required  to  be  joined  with  her,  {Fitzgerald 
V.  Quann,  33  Hun,  652;)  and  for  all  torts  relating  to  her  property  she  could 
sue  or  be  sued  alone,  {Rowe  v.  Smith,  45  N.  Y.  2£W;  Baum  v.  Mullen,  47  X. 
Y.  577;)  and  for  personal  wrongs  against  her  she  could  sue  alone,  (Ball  r. 
Bvllard,  supra;)  yet  she  could  not  be  sued  for  personal  torts  committed  hj 
her  without  joining  with  her  husband,  as  was  required  at  common  law,  {Tail 
V.  Onlbertsan,  bl  Barb.  9.) 

"Has  the  rule  above  stated  been  modiQed  by  section  450  of  the  Code  of  CSvil 
Procedure?  It  would  seem  from  the  reasoning  and  decision  of  the  court  of 
appeals  in  Fitzgerald  v.  Quann,  109  K.  Y.  445,  17  K.  £.  Bep.  354.  that  the 
amendment  to  section  450  of  the  Code,  made  in  1879,  has  effected  a  change, 
and  that  the  common-law  rule  as  to  all  actions  except  such  as  relate  to  the 
separate  property  of  a  married  woman  has  been  restored  by  the  last  clause  of 
that  section,  as  then  amended.  It  is  true  that  in  that  case  the  court  had  un- 
der consideration  the  method  of  prosecuting  a  married  woman  for  a  personal 
tort,  and  the  result  of  their  decisioi)  was  to  leave  the  rule  as  it  existed  before, 
in  reference  to  actions  against  married  women  for  personal  torts;  but  the 
reason  of  the  court  in  that  case  clearly  and  logically  leads  to  the  restoration  of 
the  common-law  rule  in  actions  by  a  married  woman  in  that  class  of  actions. 
It  will  be  seen  that  under  the  provisions  of  section  450  there  is  no  difCerenoe 
between  actions  in  which  a  married  woman  prosecutes  of  defends.  If  the  action 
relates  to  her  property,  she  prosecutes  or  defends  alone.  If  it  does  not  relate  to 
her  property  under  this  decision,  the  common-law  rule  is  restored,  whether 
she  brings  or  defends  the  action.  In  109  N.  Y.  445,  17  N.  £.  Rep.  85i 
ntpra,  Fbckham,  J.,  says:  'Statutes  changing  the  common  law  must  be 
strictly  construed,  and  that  the  common  law  must  be  held  no  further  abrogated 
than  the  clear  import  of  the  language  used  in  the  statutes  absolutely  requires.* 
And  the  learned  judge,  in  further  discussing  the  effect  of  the  amendment  ot 
section  450  by  the  Laws  of  1879,  adds:  •  If  it  be  assumed  that  without  ittba 
first  sentence  of  the  section  had  made  an  alteration  in  the  common  law,  and 
that  under  such  Arst  sentence  a  married  woman  was  to  be  sued  alone  in  all 
cases  as  if  she  was  single,  we  think  the  addition  of  the  second  sentence  piaces 
the  law  where  it  was  before  the  passage  of  any  part  of  the  section.'  If  the 
above  construction  be  correct,  and  we  must  assume  tliat  it  is,  then  as  to  ac- 
tions not  affecting  the  separate  property  of  a  married  woman,  and  in  which 
she  prosecutes  or  defends,  the  common-law  rule  is  restored,  and  her  husband 
must  in  all  such  cases  be  joined  with  her. 

"It  follows,  therefore,  that  the  husband  in  this  case  is  properly  joined  with 
his  wife  in  this  action  prosecuted  by  her,  unless  the  action  be  one  affecting 
the  separate  property  of  the  wife.  Is  the  claim  for  unliquidated  damages  for 
injury  to  the  person  '  property,'  within  the  meaning  of  that  word  as  nsed  in 
section  450  of  the  Code?  The  word  'property '  is  defined  in  the  Code  in  sul>- 
di vision  8  of  section  3343,  as  follows:    'The  word  "property"  includes  real 
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and  personal  property;'  and  personal  property  is  defined  in  subdivision  7  of 
same  section  as  follows:  'The  words  "personal  property"  include  money, 
ciiattels,  things  in  action,  and  evidences  of  debt.'  If  the  cause  of  action 
mentioned  in  the  complaint  can  be  brought  within  the  above  deBnition,  it 
must  be  upon  the  ground  that  thedamages  claimed  constitute  'things  in  aclion.'. 
•Choses  in  action'  are  defined  by  Bouvier  as  a  right  to  receive  or  recover  a  debt 
or  money,  or  damages  for  breach  of  contract,  or  for  a  'tort  connected  with 
contract,  but  which  cannot  be  enforced  without  action.'  1  Bou  v.  La  w  Diet.  311 . 
Blacivstone  says  that  '  choses  in  action  arise  both  out  of  contracts  and  torts.' 
•Choses,'  Bl.  Comm.  519.  In  Rumsey-  v.  Lake,  55  How.  Pr.  341,  in  discussing 
the  question  as  to  what  constitutes  a  wife's  separate  property,  Hardin,  J., 
says:  *  Thus  she  becomes  entitled  to  the  "properly"  in  the  chose  in  action 
for  such  Injury;  and  thus  it  is  that  the  action  concerns  her  separate  "prop- 
erty," when  brought  to  recover  for  such  injuries.'  It  is  true  that  this  de- 
cision was  made  under  the  provisions  of  section  114  of  the  Code  of  Procedure; 
but  I  think  the  words  '  separate  property,'  as  used  in  section  450  of  the  Code 
of  Civil  Pi-ocedure,  must  bare  the  same  signification  as  was  given  them  in  the 
old  Code. 

"Without  further  citation  of  authority,  I  am  of  the  opinion  that  the  action 
is  in  theory  prosecuted  in  relation  to  the  separate  property  of  the  wife;  and, 
if  so,  it  follows  that  the  husband  is  not  a  necessary  or  proper  party,  and  that 
the  demurrer  is  therefore  well  taken.  The  defendant  is  entitled  to  judgment 
on  the  demurrer,  with  costs,  with  leave  to  the  plaintiff  to  amend  her  summons 
and  complaint  on  payment  of  costs  of  this  demurrer." 

Plaintiffs  appeal. 

Argued  before  Leakned,  F.  J.,  and  Landon,  J. 

James  Lansing,  for  appellants.  R.  W.  File,  {Henry  A.  King,  of  counsel,) 
for  respondents. 

Leasned,  p.  J.  We  need  add  nothing  to  the  careful  opinion  of  the  court  be- 
low,except  to  mention  the  recent  case  of  5e7ine«  v.  Bennett,  (Court  of  Appeals, 
second  division,)  23  N.  £.  Rep.  17,  affirming  41  Hun,  640.  Two  questions 
are  discussed  at  length  in  that  opinion.  One  is  whether,  in  an  action  for  a 
personal  injury  to  a  wife,  the  husband  should  join.  The  decision  is  that  he 
should  not.  We  fully  concur  in  the  conclusion  to  which  that  court  came, 
and  are  glad  that  a  question  on  which  there  has  been  some  doubt,  owing  to 
careless  legislation,  has  been  set  at  rest  in  this  satisfactory  manner.  It  would 
be  useless  to  go  over  the  oft-repeated  account  of  common-law  rules  and  sub- 
sequent legislation.    Judgment  affirmed,  with  costs. 


Paddock  v.  Lewis  et  ah.  Assessors,  Etc. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department    February  11, 1890.) 
1.  Crtioraki — Where  Rbtuknable — Waiver  op  Objections. 

The  omission  to  make  a  writ  of  certiorari  to  review  an  assessment  returnable  to 
*  spedal  term,  as  required  bj  Laws  N.  Y.  1880,  c.  269,  %  a,  is  cured  bv  a  full  and  vol- 
nntaiy  appearance  of  the  respondents,  at  a  special  term  not  named  in  the  writ,  a 
stipolation  to  refer,  and  a  failure  to  move  to  dismiss  the  complaint. 
&  TiiiTioN — Cebtiorabi  to  Rbvibw  Assessment — Non-Residen'ts. 

The  right  to  a  writ  of  certiorari  to  review  an  assessment  against  the  personal 
property  of  one  claiming  to  be  a  non-resident  is  not  lost  by  bis  failure  to  appear  be- 
fore the  assessors  on  grievance  day  and  object,  where  it  appears  that  the  assessors 
were  folly  aware  of  bis  claim,  and  that  his  appearance  before  them  would  have  been 
futile. 
i.  Same— CusTODT  op  Assesskbnt  Rolu 

Nor  is  it  material  that  the  assessment  roll  had  passed  out  of  the  assessor's  hands 
when  the  writ  was  issued. 

Appeal  from  an  order  of  the  Onondaga  special  term,  April,  1889,  quashing 
a  n  rit  of  certiorari  issued,  under  chapter  269  of  the  Laws  of  188Q,  for  the  pur- 
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pose  of  reviewing  an  assessment  for  personal  property  in  the  town  of  Elbridge 
against  the  relator.    The  grounds  upon  which  the  writ  was  quashed  were,  as 
stated  in  the  order,  as  follows:    "(1)  Said  writ  is  not  made  returnable  to  a 
special  term  of  this  court,  as  by  statute  required;   (2)  after  personal  and  due 
legal  notice  duly  given  by  said  assessors  of  the  hearing  of  grievances,  said  re- 
'  lator  failed  to  appear  and  make  complaint  of  his  assessment,  and  ao  is  baned 
of  any  remedy  by  writ  of  certiorari,  as  provided  by  statute." 
Argued  before  Hardin,  P.  J.,  and  Mabtin  and  Mehwin,  .IJ. 
Waters,  McLennan  &  Waters,  for  appellants.    Hiscock,  Dohenydk  Hiscoek, 
for  respondents. 

Merwin,  J.  It  is  claimed  by  the  relator  that  the  writ  was,  in  effect,  re- 
turnable at  a  special  term,  and,  if  not,  that  the  defect  has  been  waived.  The 
writ  in  this  case  was  allowed  at  the  Onondaga  special  term,  September  1, 
1888,  and  was  returnable  "within  twenty  days  after  the  service  on  you  of  this 

writ  at  the  ofSce  of  the  clerk  of  Onandaga  county. ,  so  that  our  supreme 

court  may  further  cause  to  be  done  thereon  what  of  right,  and  according  to 
law,  ought  to  be  done."  Service  was  made  on  the  assessors  on  the  12tb  Sep- 
tember, and  on  the  supervisor  on  the  14th  September.  On  tiie  15th  October, 
1888,  the  assessors  filed  with  the  clerk  of  Onondaga  county  their  return,  in 
which,  in  the  first  place,  they  answer  upon  the  merits,  claiming,  in  substance, 
that  the  assessment  is  correct.  For  a  further  and  second  return,  they  say  they 
except  to  the  writ  as  improper  and  irregular,  inasmuch  as  it  is  not  made  re- 
turnable at  a  special  term.  For  a  third  return,  they  allege  the  relator  is  barred 
by  reason  of  his  failure  to  appear  and  object  on  grievance  day;  and,  fourthly, 
they  say  they  are  improper  parlies,  aa  the  assessment  roll,  at  the  time  of  issu- 
ing of  the  writ,  was  in  the  possession  of  the  supervisor.  The  return  of  the 
supervisor  is  filed  the  same  day,  and  is  substantially  the  same,  except  the 
fourth  answer  is  omitted.  Each  return  is  directed  to  the  supreme  court,  and 
is  signed  by  the  parties  and  their  attorneys.  The  next  thing  that  occurred, 
80  far  as  the  record  before  us  shows,  was  the  making  of  an  order  in  the  mat- 
ter by  the  Onondaga  special  term,  December  20,  1888.  In  this  order  after  re- 
citing that  a  writ  bad  been  duly  granted,  and  the  respondents  had  filed  thdr 
return  thereto,  and  the  matter  had  been  brought  on  for  hearing,  and  that  it 
appeared  to  the  court  that  testimony  was  necessary  for  the  proper  disposition 
of  the  matter,  and  that  the  parties  had  stipulated  to  refer  the  matter  to  a  ref- 
eree named,  it  was  ordered  that  the  matter  be  referred  to  the  referee  named, 
to  take  the  evidence  as  to  the  matters  in  Issue  between  the  parties,  and  report 
tlie  same  to  the  court. 

The  parties  appeared  before  the  referee  on  the  4th  January,  1889;  and  be- 
fore any  evidence  was  taken  the  defendants  made  the  objection  that  all  the 
proceedings  were  unauthorized,  because  the  writ  was  not  returnable  at  special 
term.  2fo  ruling  on  this  was  made  by  the  referee.  Evidence  was  taken  be- 
fore him  on  several  days.  He  made  his  report  March  13.  1889;  and  this  Yia 
Liefore  the  court  on  April  20,  1889,  when  the  order  Hppealed  from  was  made. 

The  statute  (chapter  269  of  1880,  §  2)  provided  that  the  writ  "shall  be  made 
returnable  at  a  special  term  in  said  district"  Very  likely,  this  called  for  the 
designation  of  some  particular  term  at  which  the  return  should  be  made.  Still, 
after  the  service  of  the  writ,  both  parties  appeared  at  the  Onondaga  speciiD  term 
on  the  20th  December,  1888;  and  such  proceedings  were  then  taken  as  would 
have  been  authorized  had  that  term  been  named  in  the  writ.  How  that  term 
was  in  fact  fixed  upon,  does  not  appear.  It  is  to  be  presumed  that  both  pa^ 
ties  voluntarily  appeared  there.  The  appearance,  so  far  as  the  order  would  in- 
dicate, was  general,  and  upon  a  writ  "duly  granted."  No  motion  to  dismiss 
for  any  irregularity  or  defect  was  made.  On  the  contrary,  the  parties  stipu- 
lated that  the  matter  be  referred, — a  proceeding  that  was  not  necessary  or 
proper,  if  the  defect  in  the  writ  was  to  be  insisted  on.    Befoi-e  the  referee  the 
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point  was  taken,  but  he  hud  no  power  to  rule  on  it.  The  voluntary  and  full 
appearance  at  the  term  on  the  20tb  December,  and  the  stipulation  to  refer, 
and  failure  then  to  move  to  dismiss,  should  be  held  to  be  a  waiver  of  the  de- 
fect complained  of.  The  voluntary  acts  of  the  parties  fixed  the  term  on  the 
20th  December  as  the  term  for  the  return  of  the  writ. 

Is  the  relator  barred  of  auy  remedy  nnder  the  act  of  1880  by  reason  of  his 
failure  to  appear  and  object  on  grievance  day  ?    The  assessment  attacked  is 
one  for  personal  property.    The  relator  claims  he  was  not  a  resident  of  the 
town  of  Elbridge,  and  that,  therefore,  the  assessors  had  no  jurisdiction  to  as- 
sess him.    In  People  v.  Commissioners,  99  N.  Y.  256,  1  N.  E.  Rep.  773,  It 
was  said,  with  reference  to  an  assessment  in  New  York  city,  that  it  would  be 
an  unwarrantable  construction  of  the  statute  to  permit  a  party  complaining 
of  an  assessment  to  lie  by  without  availing  himself  of  the  opportunity  to  rem- 
edy his  grievances  by  application  to  the  tax  commissioners,  under  the  statute 
of  1859,  and,  after  the  assessment  had  become  confirmed  by  the  lapse  of  time, 
to  arrest  the  collection  by  a  proceeding  under  the  act  of  188U.    In  this  case 
(see  same  case,  31  Hun,  570,)  it  was  not  disputed  that  the  relator  was  subject 
to  taxation  in  the  city  of  New  York.     The  only  question  was  as  to  the  amount. 
The  act  of  1859,  c.  302,  gave  the  party,  from  the  2d  of  January  to  the  1st  day 
of  May,  an  opportunity  to  apply  for  correction.    It  also  provided  that  no  re- 
daction should  l>e  made  by  the  board  of  supervisors  of  any  assessment,  unless 
it  appeared  under  oath  that  the  party  aggrieved  was  unable  to  attend  within 
the  period  prescribed  for  the  correction  of  taxes  by  reason  of  sickness  or  at)- 
sence  from  the  city.    It  also  provided  for  a  review  on  the  merits  by  certiorari, 
anil  this  was  not  affected  by  the  act  of  1880.    See  section  10.     In  People  v. 
Bank,  39  Hun,  525,  there  was  a  similar  ruling  witit  reference  to  an  assess- 
ment in  New  York  city.     In  People  v.  Osterhoudt,  24  Wkly.  Dig.  101,  wliere 
the  relator  resided  in,  and  was  a  taxable  inhabitant  of,  the  city  of  Kingston, 
and  liad  in  bis  possession  certain  personal  property  for  wliich  he  was  by  the 
assessors  of  that  city  assessed,  but  which  he  claimed  belonged  to  another  party, 
it  was  held  that  the  assessors  had  jurisdiction  of  the  matter  of  the  assessment, 
and  that  the  relator,  having  failed  to  object  in  season,  had  no  remedy  by  cer- 
tiorari  under  the  statute.     In  People  v.  ffray,  45  Hun,  243,  it  was  held  not 
to  be  necessary  for  the  relator  to  show  that  he  had  appeared  before  the  assess- 
oisor  made  objection  during  the  period  the  roll  was  open  for  inspection  and 
correction.    The  case  related  to  an  assessment  on  real  estate.    It  was  said  that 
tlie  only  condition  to  the  allowance  of  the  writ  is  that  it  shall  be  allowed  withia 
15  days  after  the  completion  of  the  roll  and  the  giving  notice  thereof,  as  re- 
quired by  the  act.     The  case  in  99  N.  Y.,  1  N.£.  Bep.,  is  referred  to  and  dis- 
tinguished.   In  People  v.  Assessors  of  Lewiston,  (unreported,)  it  was  held  by 
Jostice  Bakkeb  that  appearance  before  the  assessors  was  not  a  prerequisite 
to  the  right  to  obtain  the  writ.    In  Association  v.  Mayor,  etc.,  4  Hun,  446,  it 
was  held  that  wliere  a  tax  is  imposed  upon  property  exempt  by  law  the  omis- 
sion to  appear  before  the  commissioner  of  taxes  does  not  give  validity  to  the 
assessment.   Douglass  v.  Board,  1  N.  Y.  Supp.  126,  it  is  said  the  provisions 
requiring  parties  to  appear  before  the  assessors  and  state  their  grievances  only 
apply  to  cases  within  the  jurisdiction  of  the  assessors.     A  party  outside  of  the 
jurisdiction  is  under  no  obligation  to  appear  before  the  assessors,  and  he  can- 
not be  presumed  to  know  that  an  illegal  tax  is  about  to  be  assessed  against 
bim.    In  case  the  party  appears  before  the  assessors,  and  afterwards  obtains 
the  writ,  be  is  not  limited  to  the  questions  raised  before  the  assessors.    People 
V.  Assessors,  etc.,  7  N.  Y.  Supp.  101. 

In  the  absence  of  any  statutory  requirement  to  that  effect,  can  it  be  fairly 
said  that  the  relator  was  bound  to  appear  before  the  assessors,  and  litigate 
there,  before  them,  the  question  of  their  jurisdiction  to  act?  Tiiey  knew,  as 
appears  from  the  evidence,  that  he  claimed  he  was  not  a  resident  of  their  town. 
There  bad  been  previous  controversy  on  the  subject.    It  is  quite  apparent  that 
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any  appearance  bv  him  before  them  would  have  been  entirely  futile.  Ttie  case 
in  99  N.  T.  264. 'l  N.  E.  Rep.  773,  is  clearly  distinguishable  from  tbis.  Un- 
der the  circumstances  of  this  CJise,  we  are  of  the  opinion  that  the  failure  of  the 
relator  to  appear  before  the  assessors  does  not  bar  him  of  hia  remedy  under  the 
writ. 

The  respondents,  in  their  points,  discuss  the  merits  of  the  case,  and  claim 
tliat  the  assessors  correctly  decided  ttiat  the  relator  was  a  resident  of  their 
town  for  the  purpose  of  taxation  on  personal  property.  This  was  not  passed 
upon  at  special  term,  as  indicated  by  the  order  appealed  from,  and  it  is  not, 
therefore,  proper  to  consider  it  here.  Nor  is  the  point  available  that  the  as- 
sessors did  not  have  the  roll  at  the  time  of  the  issuing  of  the  writ.  The  stat- 
ute contemphites  that  it  may  be  oat  of  their  hands.  Section  2  of  the  act  of 
1880;  People  v.  Hicks.  105  N.  Y.  198.  11  N.  E.  Rep.  653;  People  v.  Carter, 
47  Hun,  446.  It  follows  that  the  order  quasliing  the  writ  should  be  reversed. 
Order  reversed,  with  $10  costs  and  disbursemente,  and  proceedings  remitted  to 
special  term  for  further  action..    All  concur. 


Equitable  Life  Asstm.  Soc.  v.  Hughes  et  eH. 

(Supreme  Co-urt,  Special  Term,  Kings  County.    January  30, 1S90.) 

Costs — Taxation  in  Fokbclosurb  Suits— Search  op  Title. 

Under  the  statute  and  rules  of  practice  oi  New  York,  fees  paid  by  complainant, 
in  foreclosure  suits,  for  searches  of  title,  are  only  taxable  in  the  costs  when  th» 
searches  are  oHiciaL 

The  Equitable  Life  Assurance  Society  sued  one  Hughes  and  others,  to  fore- 
close a  mortgage,  and  recovered  judgment.  The  clerk  of  Kings  county  re- 
fused to  tax  to  plaintiff,  in  adjusting  the  costs,  items  paid  by  it  to  the  Lawyers' 
Title  Company,  for  searches  of  title.  Upon  motion  of  plaintiff  at  the  special 
term,  Mr.  Justice  Cullen  corrected  the  taxation  of  costs,  and  allowed  plain- 
tiff these  items.  The  clerk  moved  for  a  rehearing,  and  filed  affidavits  to  sliow 
that  it  was  customary  for  the  clerks  of  the  different  courts  to  tax  as  costs  fees 
for  official  searches  only. 

Oeorge  Waddirigton  and  Lord,  Day  &  Lord,  for  complainant.  Wiliiam  P. 
Rhodes  and  Martin  J.  Keogh,  for  the  clerk. 

Cullen.  J.  I  feel  constrained  to  reverse  my  former  decisions  as  to  the 
right  to  tax  disbursements  for  searches  made  by  the  various  title  companies. 
Upon  the  former  argument,  I  was  under  the  belief  that  allowances  for  searches 
in  foreclosure  actions  were  of  recent  date,  and  resting  for  authority  only  on 
the  practice  of  the  profession.  Chapter  342,  Laws  1840,  relative  to  the  ex- 
pense of  foreclosure  suits  in  chancery,  by  section  13  prescribes  the  fees  of 
clerks  and  registers  for  official  searches.  I  am  not  clear  that  this  refers 
particularly  to  foreclosure  suits.  On  the  contrary,  it  seems  to  be  a  reguhttion 
of  the  fees  of  the  officers  named  for  searches  for  any  purposes.  But  a  refer- 
ence to  works  on  chancery  practice  sliows  that  it  was  the  custom  to  allow  ex- 
penses of  searches  by  the  clerk  of  the  court  for  judgment,  etc.  In  Trwttn 
v.  C'oiixn,  5  Paige,  510,  the  general  rule  of  practice  is  enunciated  that  fees 
for  services  rendered  by  all  officers  of  the  court  in  the  prosecution  of  suits  in 
chancery  may  be  allowed  the  complainant.  I  think  this  is  the  only  tbeoiy 
upon  which  the  disbursements  for  searches  can  be  allowed,  and  that,  when 
not  made  by  officers  of  the  courts  or  other  public  officers,  they  are  not  prop- 
erly chargeable.  Rule  64  of  this  court  provides  for  Sling  official  searches 
made  in  the  progress  of  this  cause.  Section  1561  of  the  Code  authorizes  the 
court  in  pai-tition  suits  to  dispense  with  the  reference  as  to  liens  of  creditois 
wliere  the  official  searches  of  the  clerk  and  register  are  produced.  I  think 
tliat  there  thus  appears,  both  in  the  statute  and  rules  of  the  court  and  in  tbe 
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I  distinctioB  between  searches  made  by  public  officers  and  those 
Iher  persons,  and  only  the  former  can  be  properly  taxed  as  disburse- 
?axation  of  derk  refusing  to  allow  items  for  searches  affirmed. 


Brown  v.  Faruers'  Loan  &  Trust  Co. 

reme  Court,  Special  Term,  New  York  County.    January  81, 1880.) 

'axation— Extra  Allowakob. 

let  that  the  unsuooeBsful  party  to  a  salt  is  an  administrator,  and  has  no  as- 
lis  hands  out  of  which  an  extra  allowance  could  be  paid,  is  no  ground  tor 
I  the  allowance. 

:tra  allowance  may  be  granted  by  the  special  term  after  the  entry  there  of 
r  on  a  remtttitw. 

an  order  of  the  general  term  reversing  a.jndgment  at  special  term  in  his 
knd  panting  a  new  trial,  plaintiff  appealed  to  the  court  of  appeals,  with 
mlation  that,  in  case  the  reversal  should  be  alarmed,  judgment  should  be 
for  defendant.  Held  that,  on  affirmance  by  the  court  of  appeals,  and  the 
lent  entry  of  judgment  for  defendant  at  special  term,  defendant  could  more 
itter  court  for  his  costs,  and  at  the  same  time  for  an  extra  allowance. 

by  Augustus  C.  Brown,  administrator  of  the  estate  of  Mary  B. 
deceased,  against  the  Farmers'  Loan  &  Trust  Company  to  recover 
9f  certain  bonds,  which  were  the  property  of  Mary  R.  Burnside,  and 
led  by  her,  with  power  of  disposition,  to  her  husband.  Gen.  A.  E. 
who  was  also  made  her  executor.  The  said  bonds  were  deposited 
urnside  with  defendant  to  secure  the  payment  of  a  loan.  This  suit 
;ht  after  his  death  to  recover  the  value  of  the  bonds  from  defendant, 
Dund  that  the  power  of  disposition  conferred  by  the  will  did  not 
e  power  to  hypothecate  the  bonds  as  security  for  a  loan.  Plaintiff 
judgment  at  special  term,  but  the  general  term  reversed  the  judg- 
I  granted  a  new  trial.  4  N.  Y.  Supp.  422.  From  this  decisioa 
ppealed  to  the  court  of  appeals,  where  the  judgment  was  affirmed, 
iep.  952.  Judgment  was  then  entered  for  defendant,  in  pursuance 
lation  to  that  effect,  when  the  appeal  was  taken.  Defendant  now 
his  costs,  and  at  the  same  time  for  an  extra  allowance. 
'alker,  for  plaintiff.    Turner,  MoClure  <b  Roltton,  for  defendant. 

*,  J.  This  action  was  brought  to  recover  from  the  defendant  the 
f  certain  securities  pledged  by  an  executor  of  the  deceased  with  the 
.  The  complaint  prayed  for  equitable  relief.  The  trial  of  the  ao- 
ed  in  a  judgment  in  favor  of  the  plaintiff  against  the  defendant  for 
i.  On  defendant's  appeal  this  judgment  was  reversed,  and  a  new 
ed,  with  costs  to  abide  the  event;  from  which  judgment  of  reversal 
ppealed  to  the  court  of  appeals  upon  the  usual  stipul^on.  The 
ppeals  have  affirmed  the  judgment  of  the  general  term,  With  costs, 
dant  now  moves  for  an  extra  allowance  in  addition  to  the  taxable 


icceeding  at  special  term,  the  plaintiff  was  awarded  an  extra  allow- 
ic  is  conceded  that  the  case  was  a  difficult  and  extraordinary  one, 

tn  allowance  should  properly  be  granted.    Several  objections  have 

d  to  the  granting  of  this  motion,  which  may  be  briefly  noticed. 

t  is  that  the  plaintiff,  who  Is  an  administrator,  has  no  assets  in 
out  of  which  an  allowance  could  be  paid.     Wliile  this  might  pre- 

efendantfrom  obtaining  the  benefits  of  an  allowance,  it  is  no  rea- 

thholding  the  granting  of  one. 
The  position  that  an  allowance  cannot  be  granted  after  an  order 

ntered  upon  a  remittitur  is  equally  untenable,  under  the  authority 

:  v.  Sawyer,  26  Hun,  467. 

J.N.Y.8.no.6— 22 
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Third.  Tlie  most  serious  objection  is  that,  as  the  party  has  not  been  awarded 
costs,  he  cannot  receive  an  allowance;  or,  in  other  words,  to  entitle  the  party 
to  ao  allowance,  be  must  be  entitled  to  costs.  This  application,  however,  is 
for  both  costs  and  an  allowance ;  and,  if  the  court  has  power  to  grant  the 
former,  it  bat  equal  jurisdiction  to  award  the  latter.  My  attention  has  been 
called  to  the  case  of  Eldridge  v.  Strem,  39  N.  Y.  Super.  Ct.  295,  which  in 
effect  decided  that,  if  the  court  before  whom  the  final  determination  is  had 
does  not  direct  an  allowance  in  its  judgment,  there  is  no  authority  elsewhere 
to  adjudge  it.  This  decision  has  been  expressly  overruled  by  the  general  term 
of  this  court  in  the  case  of  Parrott  v.  Sawyer,  supra,  and  also  in  the  case  of 
Helk  V.  Reinheimer,  14  N.  Y.  St.  Rep.  465.  The  contrary  is,  however,  held  in 
tlie  case  of  People  v.  Railroad  Co.,  Id.  169.  I  am  inclined  to  the  view  that, 
as  the  defendant  was  beaten  in  the  trial  court,  he  bad  no  occasion  or  oppor- 
tunity to  ask  for  costs;  and,  as  stated  in  Helk  v.  Reinhtimer,  "we  thinic  he 
ought  not  to  be  deprived  o(  that  opportunity."  This  being  an  equitable  ac- 
tion, the  application  should  more  properly  be  made  to  the  judge  who  tried  the 
case;  but,  upon  the  fact  appearing  that  he  is  no  longer  a  member  of  tbe  court, 
the  application  was  properly  made  to  the  special  term  at  chambers.  Having 
concluded,  therefore,  principally  upon  the  reasoning  of  the  opinion  in  Helk 
y.  Reinheimer,  supra,  that  the  defendant  is  not  barred  from  making  this  ap- 
plication for  costs,  which  in  the  exercise  of  a  sound  discretion  upon  the  char- 
acter of  the  action  should  be  awarded,  his  right  to  an  allowance  in  addition 
would  naturally  follow.  I  am  of  the  opinion,  therefore,  that  tbe  motion 
should  be  granted,  allowing  the  defendant  to  tax  his  costs  upon  the  trial,  and, 
in  addition,  should  be  awarded  an  extra  allowance  of  $500.  Oiderad  accord- 
ingly. 


OoB  0.  Manhattan  Bt.  Co.  et  oL 

(.Supreme  Court,  General  Term,  First  Department    March  23, 1880.) 

%,  EsTOPPSi/— Laohbs— Uncebtaintt  a.8  to  Leoai.  Rights. 

When  defendant's  elevated  railroad  was  built  it  was  the  general  opinion  that 
abutting  owners  had  no  remedy  for  injuries  caased  by  Its  constraction,  thongh  no 
condemnation  proceedings  were  had.  Afterwards  an  action  by  an  abutting  otraer 
was  brought,  and  was  finally  decided  against  defendant  in  the  court  of  appeals. 
Held,  that  delay  of  other  abutting  owners  to  sue  until  the  first  action  against  de- 
fendant was  finally  decided  was  not  snch  acquiescence  in  tbe  maintenance  of  tiM 
road  as  will  estop  them  from  suing  afterwards. 

9.  Elevated  Railroads— Injubt  to  Abutting  PaoPEHWr — ^Fikdisos. 

In  an  action  by  an  abutting  owner  against  an  elevated  railroad  oomrany,  th« 
court  found  that  one  of  the  columns  of  the  railway  entered  into  plaintiff's  vaalt, 
and  occupied  a  space  about  eight  feet  square.  Another  finding  expressly  stated 
that  defendants  had  Interfered  with  no  other  property  rights  of  plain  tilt  than  her 
easeAnts  of  light,  air,  and  access ;  and  a  subsequent  finding  stated  that  said  esM- 
mentswere  destroyed  to  such  an  extent  that  the  fee  of  the  property  "is,  by  rea- 
son of  the  premises,  diminished  17,000. "  Held,  that  it  was  clear  that  the  judge  did 
not  award  any  damages  for  the  space  occupied  in  the  vault  by  the  foot  of  tbe 
column. 

8.  Same — Elements  of  Damage. 

The  noise  produced  by  the  passing  trains  is  a  proper  element  to  be  considered  is 
estimating  the  damages. 

Appeal  from  special  term,  New  York  county. 

Action  by  Kunigunde  Ode  agai  nst  the  Manhattan  Railway  Company  and  tbe 
Metropolitan  Elevated  Railway  Company.  There  was  judgment  for  plaintiff- 
Defendants  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Barrett,  JJ. 

Davies  &  Rapallo,  {Brainerd  Tolles,  of  counsel,)  for  appellants.  B.  W. 
Tyler,  for  respondent. 
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Yah  Britnt,  P.  J.    Tbis  action  was  brought  to  recover  damages  arising 
from  the  interference  by  the  defendant  with  certain  elements  in  South  Fiftb 
arenue  which  the  plaintifC  claimed  to  enjoy  as  the  owner  of  a  lot  abutting 
upon  said  street,  and  upon  which  street  the  defendants  had  erected  an  elevated 
railway.     The  court,  upon  the  trial,  found  that,  subject  to  the  rights  of  the 
city  of  New  York  and  the  public  to  use  the  same  for  the  ordinary  purposes  of  a 
public  street,  the  plaintiff  is  the  owner  in  fee  of  the  easterly  haJf  of  Laurens 
street,  immediately  in  front  of  said  premises.    South  Fifth  avenue  was  a 
street  which  was  formed  by  the  widening  of  Laurens  street;  and  it  is  claimed 
by  the  defendants  that  the  main  portion  of  their  railroad  structure  was  not 
situated  upon  the  portion  of  South  Fifth  avenue  which  formerly  formed  the 
easterly  part  of  Laurens  street,  and  upon  which  the  court  has  found  the  lot 
of  the  plaintiff  abutted,  but  that,  with  certain  exceptions  specified  in  the  find- 
ings, the  structure  is  wholly  situated,  and  the  trains  are  wholly  run,  on  that 
part  of  Soath  Fiftb  avenue  which  constituted  the  westerly  half  of  the  old  bed 
of  I^aurens  street.    The  defendants  claim  error  on  the  part  of  the  trial  court, 
in  that  no  recovery  should  have  been  had,  because  the  plaintiff  had  acqui- 
esced in  the  construction  an>l  continued  maintenance  and  operation  of  the  de- 
fendants' railroad,  and  had  elected  not  to  reclaim  the  specific  enjoyment  of 
the  easements  appurtenant  to  her  property  taken  for  that  purpose  as  found 
by  the  court,  and  that  certain  elements  of  damage  were  considered  by  the 
court,  and  evidence  received  in  relation  thereto,  for  which  the  plaintiff  had 
BO  right  to  recover. 

In  respect  to  the  first  proposition,  it  is  true  that  the  finding  of  the  court 
would  be  broad  enougb,  standing  by  itself,  to  sustain  the  contention  of  the 
defendants;  but,  taken  in  connection  with  tbe  other  findings  in  the  case,  and 
the  nature  of  the  action,  and  the  circumstances  under  which  it  was  com- 
menced, it  is  clear  that  the  learned  court  did  not  intend  to  find  that  there  was 
any  audi  acquiescence  on  the  part  of  the  plaintiff  as  precluded  her 'from  re- 
covering damages  for  tbe  invasion  of  the  easemehts  wliich  she  enjoyed  as  an 
abutting  owner  upon  tbe  street  in  which  the  railroad  was  constructed.    It  is 
a  matter  of  legal  history  that,  at  the  time  of  the  construction  of  these  roads, 
it  was  tbe  prevailing  opinion  that,  in  view  of  the  decisions  heretofore  made 
in  respect  to  the  construction  of  street  railways,  abutting  owners  had  no 
Tights  which  thpse  railroads  need  respect;  and  it  was  not  until  the  decision 
of  tbe  court  of  appeals  in  tbe  Story  Case,  90  N.  Y.  122,  that  there  was  any 
certainty  that  it  would  be  finally  held  that  any  of  these  abutting  owners  had 
any  right  of  action  as  against  these  railroad  companies,  and  then,  even,  that 
decision  in  favor  of  an  abutting  owner  was  pronounced .  by  the  court  of  ap- 
peals only  by  a  majority  of  one.     The  plaintiff,  therefore,  in  view  of  the  con- 
dition of  the  law,  did  not  resist  the  erection  of  these  railroads,  and,  because 
she  did  not  suppose  she  had  any  legal  rights  which  she  could  enforce,  she  so 
far  acquiesced  in  tbe  maintenance  and  operation  of  the  railroad;  but,  when  it 
became  evident  that  she  bad  such  legal  rights,  proceedings  were  taken  for  the 
purpose  of  enforcing  them.    And,  notwithstanding  the  decisions  which  have 
been  cited,  we  do  not  think  that,  under  such  circumstances,  any  estoppel  can 
possibly  arise.    It  is  a  familiar  principle  that,  in  order  that  the  effect  of  an 
estoppel  may  be  produced,  tbe  acquiescence  must  be  with  knowledge  of  the 
wrongful  acts  themselves,  and  of  their  injurious  consequences.     It  must  be 
voluntary, — not  the  result  of  accident,  nor  of  causes  rendering  it  a  physical, 
moral,  or  legal  necessity;  and  it  must  last  for  an  unreasonable  length  of  time, 
so  that  iv  would  be  inequitable,  even  to  the  wrong-doer,  to  enforce  tbe  pecul- 
iar remedies  of  equity  against  him  after  he  has  been  suffered  to  go  unmo- 
lested, and  his  conduct  apparently  acquiesced  in.    And  Fomeroy,  in  his  Equity 
Jnrispmdence,  at  section  817,  says  that  what  will  amount  to  a  sufficient  ac- 
quiescence in  any  particular  case  must  largely  depend  upon  its  own  special 
circumstances.    We  are  of  opinion  that  the  early  condition  of  the  decisions 
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in  respect  to  the  rights  of  abutting  owners  justiQed  the  delay  in  the  com- 
mencetnent  of  the  proceedings  which  is  shown  in  the  case  at  bar;  and  we 
thinlc  that  all  that  was  intended  by  the  learned  judge  in  the  finding  to  which 
attention  has  been  called  was  that  the  plaintift  intended  to  rely  upon  legal 
remedies  in  redressing  her  wrongs,  and  had  no  intention  to  do  otherwise  than 
ciaini  at  the  hands  of  the  courts  such  remedies  as  she  might  obtain. 

It  is  urged  that  the  learned  trial  justice  erred  in  awarding  damages  for  in- 
Juries  to  the  plaintiff's  vault.  It  is  true  that  the  court  found  that  one  of  the 
columns  of  the  railway  was  placed  in  the  sidewalk  adjoining  plaintiff's  prem- 
ises, and  in  front  of  the  same,  and  entered  into  plaintiff's  vault,  and  occu- 
pied at  the  bottom  thereof  a  space  about  eight  feet  square.  But  it  also  ap- 
pears by  another  finding  that  no  allowance  whatever  of  damages  was  made 
l>ecHUse  of  the  bottom  of  the  column  being  in  the  vault,  because  the  court  ex- 
pressly finds  that  the  defendants  have  interfered  with  no  other  property  rights 
of  the  plaintiff  than  her  easements  of  light,  air,  and  access,  if  any,  in  Suatb 
Fiftli  avenue.  And  it  appears,  further,  by  the  twenty-first  finding,  that  the 
easements  of  the  plaintiff  of  light,  air,  and  access  from,  through,  and  in  the 
avenue  in  front  of  plaintiff's  premises  are,  by  the  maintenance  and  operation 
of  the  railroad,  interfered  with,  impaired,  and  partially  destroyed,  to  such  an 
extent  that  the  future  damages  to  the  plaintiff's  easements  aforesaid  will  he 
$7,000,  and  that  the  fee  of  said  real  estate  is,  by  reason  of  the  premises,  di- 
minished 87,000.  It  is  clear  from  these  findings  that  the  learned  jndge  did 
not  talfe  into  consideration  or  award  any  damages  whatever  for  the  space  oc- 
cupieil  in  the  vault  by  the  foot  of  the  column. 

The  other  objection  made  to  the  award  for  damages  is  the  consideration  of 
the  noise  made  by  defendants'  trains  as  an  element  of  damage.  The  learned 
trial  justice  found,  by  his  eighteenth  finding,  that,  in  passing  plaintifTs  prem- 
ises, engines  and  trains  of  defendants  produce  a  loud  and  disagreeable  noise, 
to  the  great  annoyance  of  plaintiff  and  her  tenants.  Although  it  does  not 
clearly  appear  that  award  was  made  because  of  the  annoyanpe  caused  by  the 
noise,  yet  ii  seems  that,  if  such  had  been  the  case,  it  would  have  been  no  errur, 
under  the  principles  laid  down  in  Drwker  v.  Railway  Co.,  106  N.  Y.  157, 12 
N.  E.  llep.  568,  which  case  is  cited  as  an  authority  against  the  proposition 
that  an  award  of  damages  for  noise  caused  by  defendants'  trains  may  be  made. 
We  think:,  however,  that  the  true  construction  of  the  opinion  authorizes  an 
allowance  for  all  the  evils  which  result  to  the  abutting  owner  from  the  main- 
tenance and  operation  of  this  railroad.  It  is  the  aggregation  of  the  discom- 
forts suffered  by  the  abutting  owner  for  which  compensation  may  be  granted. 
It  is  true  that  the  use  of  the  street  by  the  railways  is  a  public  use;  yet  it  has 
been  distinctly  held  in  the  case  of  Lahr  v.  Railway  Co.,  104  N.  Y.  268, 10 
N.  £.  Bep.  528,  that  it  was  not  a  street  use,  and  that  its  operation  imposed 
upon  a  street  an  unauthorized  burden,  and  was  illegal,  and  wholly  a  trespass, 
as  against  abutting  owners  not  duly  compensated.  And  the  court  say  tliat, 
as  a  logical  consequence,  the  damages  recoverable  include  whatever  of  injury 
or  inconvenience  result  from  the  structure  itself,  or  are  Incidental  to  its  use. 
This  rule  opened  the  door  to  the  proof  of  every  injury  traceable  to  the  railroad 
or  its  operation,  and  is  stated  to  be  that,  "however  the  damage  may  be  in- 
flicted, provided  it  be  affected  by  an  unlawful  use  of  the  street,  it  constitutes 
a  trespass,  rendering  the  wrong-doer  liable  for  the  consequences  of  his  acts." 
It  is  true  that  this  rule  did  not  receive  the  approbation  of  the  wliole  court, 
and  that  a  minority  favored  a  more  narrow  rule  of  damages;  but  we  tliink 
that  the  true  construction  which  must  necessarily  follow  the  principles  laid 
down,  in  view  of  the  illegal  operation  of  these  railroads,  authorizes  proof  of 
every  kind  of  damage  which  results  to  the  abutting  owner  from  the  operation 
and  management  of  the  roads.  Until  the  highest  courts  lay  down  a  narrower 
rule,  apparently  in  conflict  with  the  general  rule  pervading  the  proof  of  dam- 
ages in  cases  of  trespass,  we  think  the  more  liberal  measure  of  damages  to  be 
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most  in  consonance  with  justice.  We  see  no  reason,  therefore,  for  interfer- 
ing with  the  judgment;  and  the  same  must  be  afiBrmed,  with  costs.  All  con- 
cur. 


HOOHALTEB  V.  MANHATTAN  BT.  C!0.  et  ol. 

(SuprenM  dywrt,  Oeneral  Term,  First  Department.    March  28,  1890.) 

HlOHWATB— TlTXS  TO  7be — Pbbsuhftion. 

The  conuDon-law  presumption  that  the  owner  of  lots  abutting  on  a  public  street 
owns  the  fee  in  the  street  is  not  rebutted  by  the  fact  that  the  street  was  opened 
bj  statutory  proceedings. 

Appeal  from  special  term.  New  York  county. 

Action  by  George  Jacob  Hocliaiter  against  the  Manhattan  Bailway  Com- 
pany and  the  Metropolitan  Elevated  Railway  Company  to  restrain  them  from 
operating  their  railroad  in  front  of  plaintiff's  premises,  and  to  recover  damages 
for  its  maintenance.  From  the  judgment  rendered  in  favor  of  plaintiff,  de- 
fendants appeal. 

Argued  before  Van  Betjnt,  P.  J.,  and  Bartlbxt  and  Barrett,  JJ. 

Davtes  A  Rapallo,  (Edward  S.  Rapallo  and  Brainard  Tolles,  at  counsel,) 
for  appellants.    E,  W,  Tyler,  for  respondent. 

Barrett,  J.    The  single  question  raised  upon  this  appeal  is  with  regard 
to  the  plaintiff's  title  to  the  westerly  half  of  Laurens  street,  in  front  of  bis 
premises  now  known  as  "No.  96  South  Fifth  Avenue."    The  plaintiff  pur- 
chased in  1851  from  one  John  Storms.     He  so  purchased  by  warranty  deed 
purporting  to  convey  the  premises  in  question  by  a  description  which,  as  de- 
(cDdantB  concede,  would  have  conveyed  all  the  land  in  front  of  such  premises 
to  the  center  of  Laurens  street,  if  Storms  had  owned  such  land.    The  de> 
fendants  daim  that  there  is  no  presumption  of  ownership  in  fee  to  the  center 
of  the  streets  in  this  city,  for  the  reason  that  the  laws  as  to  the  opening  of 
ear  streets  have  for  a  long  time  past  required  the  acquisition  by  the  city  of 
title  in  fee  to  land  taken  for  street  purposes.    It  has,  however,  been  held 
that  the  common-law  presumption,  that  proprietors  of  land  adjoining  a  pub- 
lic highway  are  the  owners  of  the  fee  of  said  highway,  applies  to  the  streets 
of  this  city,  as  well  as  to  highways  in  the  country.    Stetoart  v.  Railroad  Co., 
4  N,  T.  Supp.  445,  following  Wager  v.  Railroad  Co.,  25  N.  Y.  626.    The  bur- 
den of  overthrowing  this  presumption  was  upon  the  defendants.     There  is 
no  presumption  with  regard  to  the  city's  title.    It  may  have  opened  streets 
over  lands  originally  owned  by  the  municipality,  or  it  may  have  accepted  the 
dedication  of  private  owners.      Streets,  too,  have  been  opened  over  new 
groand  along  the  water-fronts.     There  is  nothing,  at  all  events,  so  univeisal 
or  invariable  in  the  manner  in  which  streets  have  been  opened  as  to  raise  a 
counter-presumption  to  that  of  the  common  law.     But,  even  where  streets 
ue  opened  by  proceedings  under  the  statute,  the  fee  thus  acquired  is  only  a 
qnalified  fee,  in  trust  for  street  uses;  and  there  is  a  remainder  left  in  the 
owner,  from  whom  the  qualified  fee  is  taken,  for  all  other  uses  which  might 
be  enjoyed  therein.    Lahr  v.  Railway  Co.,  104  N.  Y.  291,  10  N.  E.  Rep. 
528.    The  question  now  raised  Is  not,  therefore,  in  any  proper  sense,  decisive 
of  tiw  plaintiff's  rights ;  for,  assuming  that  the  street  referred  to  was  laid 
oat  under  the  act  of  1818,  or  even  under  still  earlier  statutes,  the  presump- 
tion of  the  public  trust  for  street  uses  attaches,  and  the  plaintiff,  as  the  last 
aoccessive  grantee  of  the  original  owner,  has  been  deprived  of  "what  re- 
mained in  and  resided  with"  such  original  owner  after  the  transfer  of  the 
qualified  fee  to  the  municipality.    And,  further,  as  an  abutting  owner,  the 
plainUff,  apon  the  authority  of  the  Lahr  Case,  as  applied  to  the  facts  estab- 
lished and  found  below,  had  an  easement  in  the  street  resulting  from  a  con- 
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tract  to  that  effect  between  the  city  and  the  original  owner,  which  contract 
is  implied  from  the  statutory  proceedings,  and  runs  with  the  land.  It  follows 
that  the  judgment  appealed  from  should  be  affirmed,  with  costs.     All  concur. 


SoBEL  et  al.  V.  Nsw  York  El.  Bt.  Co.  et  al. 
(Supreme  Cowrt,  Qeneral  Term,  First  Department    March  28,  1890.) 

1.  EuiKGNT  Domain— Injubies  to  AsnTTEKa — Pisadino. 

The  measure  of  compensation  to  abutting  owners  for  the  maintenance  of  an 
elevated  railroad  In  the  street  in  front  of  their  property  is  the  same  whether  they 
own  the  fee  in  the  street,  or  merely  the  easement  of  Ught,  air,  and  access;  and  a 
complaint  which  alleges  that  plaintifts  own  the  fee  in  the  street  on  which  their 
property  abuts,  and  that  they  have  acquired  the  easements  of  light,  air,  and  access, 
does  not  contain  inconsistent  statements. 

i.  Same— SeteraLi  Claims— Election. 

A  complaint.  In  an  action  to  enjoin  the  maintenance  of  an  elevated  railroad  in 
the  street  in  front  of  plaintiff's  property,  which  alleges  that  plaintiffs  own  the  fee 
in  the  Btreetj  and  that  they  thus  acquired  freedom  of  access,  etc,  does  not  state 
separate  claims  to  the  fee  in  the  street,  and  to  a  mere  easement  therein  j  and  a 
motion  to  compel  plaintiffs  to  elect  between  the  two  claims  is  properly  denied. 

Appeal  from  special  term,  New  York  county. 

Action  by  Elias  Sobel  and  Philip  Sobel  against  the  New  York  EleTated 
Baili'oad  Company  and  the  Manhattan  Bailway  Company  to  restrain  tliem 
from  operating  their  railroad  in  front  of  plaintiffs'  premises.  No.  160  Greenwich 
street.  New  York  city.  From  the  judgment  rendered  in  favor  of  tbe  plsin^ 
tiffs,  defendants  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Babtxett  and  Barrett,  J  J. 

Davtes  &  Rapallo,  {^Edward  8.  Rapnllo  and  Brainard  Tolles,  of  counsel,) 
for  appellants.  Myer  S.  Isaacs,  ( 1^.  G.  Peckham,  of  counsel,)  for  respond- 
ents. 

Barrett,  J.  This  case  Is  covered  by  the  opinion  written  in  the  Hoehaiter 
Case,  ante,  341.  The  only  other  point  raised  here  is  that  the  court  erred  in 
refusing  to  compel  the  plaintiffs  to  elect  between  a  claim  as  owners  of  tbe 
fee  of  the  street  and  a  claim  as  possessors  of  a  mere  easement  tber^n.  This 
was  properly  refused,  for  two  reasons:  First,  because  the  complaint  makes 
but  one  claim,  namely,  that  of  ownership  in  fee,  subject  to  the  public  ease- 
ment. It  is  true  that  tbe  plaintiffs  say  that  tbey  thus  acquired  freedom  of 
access  to  their  premises,  and  the  benefit  of  light  and  air;  but  that  does  not 
involve  two  inconsistent  claims.  If  what  they  say  is  true,  they  did  acquire 
these  rights,  and  more.  Second.  Because  the  claim  here  is  for  compensa- 
tion for  (to  use  the  presiding  justice's  happy  expression  in  the  Ode  Case, 
ante,  338)  that  "aggregation  of  discomforts"  sutTered  by  tbe  plaintiffs,  as 
abutting  owners,  in  consequence  of  what  the  courts  have  said  was  not  an  or- 
dinary street  use.  The  extent  of  this  compensation  was  precisely  the  same, 
however  the  plaintiffs'  rights  with  respect  to  tbe  street  might  be  viewed. 
There  is  nothing  inconsistent,  therefore,  between  a  statement  that  tbe  plain- 
tiffs were  entitled  to  light,  air,  and  access,  with  reference  to  their  premises, 
by  reason  of  ownership  in  fee,  and  a  statement,  even  if  made,  that  tbey  were 
similarly  entitled  by  reason  of  an  easement.  Tbe  case  made  was  a  depriva- 
tion of  light,  air,  and  access  to  wliich  the  plaintiffs  were  entitled.  The  right 
thereto  was  establislied  by  the  evidence,  and  found  by  the  court.  Having 
further  proved  the  partial  deprivation  of  this  right,  and  damages  resulting 
therefrom,  the  plaintitTs  were  entitled  to  the  relief  accorded  to  tbem.  The 
judgment  should  be  affirmed,  with  costs.    All  concur. 
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Wells  v.  Siblet  et  al. 
(Sttpreme  Court,  General  Term,  Fifth  Department.    April  11,  1880.) 

1.  Neouoence — Obstrcotion  of  Sidewauc. 

Wbile  paasing  alone  a  public  street  in  the  evening,  plaintiff  fell  over  the  iron  door 
of  a  man-nole  in  the  sidewalk  which  defendants,  the  abutting  owners,  had  caused 
to  be  left  open.  In  an  action  to  recover  for  the  Injuries,  plaintiff  testified  that  he 
was  walking  fast  at  the  time,  and  that  there  was  no  guard,  or  anything  to  Indicate 
that  the  door  was  open,  but  that  the  sidewalk  was  lighted.  HeWL,  that  a  nonsuit 
was  error. 

2,  Save— Tbial. 

The  words  "wrongful" and  "negligent"  being  synonymous,  plaintiff's  counsel,  by 
asking  to  go  to  the  jury  on  the  question  of  the  act  being  "wrongful, "  did  not  aban- 
don the  theory  of  negligence. 

Appeal  from  drcait  court.  Monroe  county. 

Action  hj  George  W.  Wells  against  Rufus  A.  Sibley  and  others.     The  court 
granted  a  nonsuit,  and  from  the  judgment  entered  thereon  plaintiff  appeals. 
Argued  before  Dwioht,  P.  J.,  and  Macombee  and  Ck>RLETT,  J  J. 
CtMtnberlainA  Kerr,  tor  appellant.    A.  H,  Harris,  for  respondent. 

CoBLETT,  J.  About  the  22d  day  of  May,  1886,  the  defendants  occupied  for 
business  purposes  the  basement  and  ground  floor  of  the  building  known  as 
the  "Osborne  House  Block,"  in  Rochester,  bounded  south  by  Main  street, 
west  by  North  St.  Paul  street,  and  north  by  Division  street.  On  the  side- 
walk on  the  south  side  of  Division  street,  about  a  rod  from  the  corner  of  St. 
Faal  street,  in  the  rear  of  the  Osborne  House  block,  ttiere  was  a  man>hole  ia 
the  sidewalk,  covereil  by  an  iron  door  about  three  feet  square,  wliich  was 
raised  on  hinges.  This  door,  when  open,  formed  an  obstruction  to  free  pas- 
sage on  the  sidewalk  at  that  point.  This  man-hole  was  used  by  the  defendants 
and  their  employes,  as  occasion  required,  in  carrying  on  their  business.  On 
the  evening  in  question  the  plaintlfE  was  walking  along  this  sidewalk,  from 
St.  Paul  street,  at  half  past  7  or  8  o'clock  in  the  evening,  fell  over  this  door, 
and  received  the  injuries  for  which  this  action  is  brought.  The  complaint  is 
in  the  usual  form  of  actions  for  negligence,  charging,  among  otlier  things, 
that  the  act  of  leaving  the  door  open  was  wrongful  and  negligent.  The  an- 
swer, in  substance,  admits  the  occupancy  of  the  basement  by  the  defendants, 
bat  denies  the  other  allegations  in  the  complaint.  The  action  was  tried  at  a 
drcait  court  held  in  Kochester  in  June,  1889.  At  the  close  of  the  plaintiff's 
evidence  the  defendant  moved  for  a  nonsuit  upon  the  grounds — "First,  that 
the  plaintiff  bad  failed  to  show  that  this  accident  was  caused  by  the  negli- 
gence of  the  defendant;  second,  that  he  has  failed  to  show  that  he  was  free 
from  contributory  negligence."  The  court  granted  the  motion,  and  the  plain- 
tiff excepted.  The  plaintiff's  counsel  also  asked  to  go  to  the  jury  on  the  ques- 
Uon  of  this  being  a  wrongful  act.  This  was  denied,  and  the  plaintiff's  counsel 
excepted.  A  motion  for  a  new  trial  was  made  and  denied.  Judgment  was 
entered  against  the  plaintiff  for  costs,  and  he  appeals  to  this  court. 

The  errors  alleged  by  the  plaintiff  are  for  granting  the  nonsuit,  and  refusing 
to  snbmit  the  case  to  the  jury.  The  plaintiff's  testimony  on  the  trial  as  to 
what  occurred  at  the  time  of  the  injury  is  as  follows:  "1  am  the  plaintiff  in 
Hiis  action.  Reside  in  Rochester,  and  haye  for  about  eighteen  years.  I  Wiis 
in  the  army,  and  was  connected  with  the  fire  department  of  this  city.  I  am 
now  an  agent  or  peddler,  collector  and  deliverer,  for  Hathaway  &  Gordon,  and 
have  been  for  16  or  17  years  in  this  city,  steadily,  except  about  six  months 
tint  I  was  away.  I  am  a  married  man,  and  have  a  family  of  children.  On 
the22dday  of  November,  1886, 1  received  an  injury.  My  wife  was  taken 
sidE.  1  came  down  on  a  car  after  a  midwife.  Went  to  see  if  I  could  get  a 
inek.  Saw  one,  wlien  1  got  to  St.  Paul  street,  right  back  of  the  defendant's 
premiaei.    I  came  to  Rochester  a  stranger,  and  bad  no  definite  knowledge. 
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from  observation,  as  to  what  the  condition  of  that  street  and  area  back  of  Sib- 
ley's store  was  on  November  22,  1886.  There  was  an  iron-plate  door  that  set 
in  the  grating.  The  door  was  about  three  feet  square.  This  was  about  half 
past  7  or  8  o'clock.  I  was  walking  on  the  sidewalk  at  the  time.  Didn't  know 
there  was  any  door  there  at  all  before  I  fell.  I  was  going  along  pretty  fast, 
and  I  struck  that  door.  I  supposed  it  was  all  level.  I  went  clear  over  the 
door,  and  struck  my  bead  against  a  boiler  that  laid  on  the  sidewalk :  and  I 
turned  around,  after  picking  myself  up,  and  I  made  a  halloo  down  cellar  at 
them. "  The  rest  of  his  direct  examination  relates  to  the  extent  of  his  inj  uries. 
On  the  subject  of  what  occurred,  he  testifled  on  his  cross-examination:  "I 
think  the  door  was  open,  about  three  feet  high.  It  was  not  raining  or  snow- 
ing that  night.  Xever  was  there  in  the  evening  before,  that  I  know  of.  Think 
the  streets  were  lighted  by  electric  lights.  The  Casino  was  on  the  comer  op- 
posite defendant's  store.  Think  it  was  in  full  blast  that  evening.  Have  been 
in  the  Casino,  but  not  for  two  or  three  years.  Think  it  was  brilliantly  lighted. 
There  was  a  little  lobby  right  at  the  front  entrance.  I  don't  recollect  about 
the  lights  there  at  that  time.  It  was  dark  there,  where  I  was.  I  did  not  walk 
over  the  grating  that  laid  west  of  the  trap-door.  I  fell  over  the  grating  and 
door.  I  could  have  passed  over  two  or  three  rods  of  grating  before  I  struck 
the  door.  '  Think  the  rods  run  north  and  south.  I  went  to  the  locality  a  few 
days  after  the  accident,  alone,  to  look  at  the  place.  Guess  that  was  after  I 
saw  Mr.  Sibley  about  it.  Don't  know  whether  it  was  the  same  day  I  saw 
Sibley,  or  later.  Do  not  think  that  the  door  was  on  such  an  incline  at  the 
time  of  the  accident  that  I  could  have  walked  up  it  as  I  came  to  it.  I  was  on 
a  fast  walk  when  I  came  to  it,  looking  ahead  of  me.  Just  at  the  time  I  hol- 
lered to  the  hackman  I  struck  the  door.  Fell  clear  over  it.  My  body  was 
over.  Can't  say  as  to  my  legs.  Struck  the  boiler  with  my  head,  and  the  side- 
walk with  my  knee.  Struck  the  sidewalk  on  the  east  side  of  it.  Didn't  stay 
there  more  than  two  or  three  minutes  after  I  struck,  I  guess.  Did  not  ex- 
amine the  place  then.  I  looked  down  into  the  cellar.  Think  I  saw  two  or 
three  men  down  there,  underneath  this  door  that  was  open.  Down  near  the 
foot  of  the  stairs;  not  under  the  door,  exactly.  I  called  out  to  them.  They 
didn't  answer.  Think  they  had  a  lantern  in  there.  Can't  say  what  tbey  were 
doing."  TheplaintifT,  on  the  redirect  examination,  farther  testified:  "There 
was  no  guard,  or  anything  whatever  to  Indicate  to  me,  before  I  struck  the 
door,  that  it  was  open.  The  first  I  knew  it  was  open  was  when  I  fell  over  it." 
James  Morgan,  the  hackman,  a  witness  for  the  plaintiff,  also  testified  to  seeing 
the  accident.  William  J.  Burke,  a  witness  for  the  plaintiff,  testifled  that  this 
hole  opened  into  an  engine  or  boiler  room,  and  that  he  had  seen  the  door  used 
by  the  fireman  who  attended  to  Sibley's  boilers,  and  that  he  had  seen  the  de- 
fendant's engineer  go  up  and  down  the  hole  in  the  day-time,  but  never  in  the 
night. 

A  person  passing  along  a  sidewalk  has  a  right  to  presume  it  to  be  safe.  He 
is  bound  to  no  special  care,  and  cannot  be  charged  with  negligence  for  not 
being  on  his  guard  against  an  unlawful  obstruction,  or  for  not  looking  for  it, 
although  it  is  visible.  McOuire  v.  Spenoe,  91 N^.  Y.  303.  Under  the  evidrace 
in  this  case,  it  is  very  clear  that  the  trial  court  fell  into  an  error  in  nonsuiting 
the  plaintiff.  In  reviewing  the  propriety  of  a  nonsuit,  the  appellant  is  entitled 
to  have  all  the  evidence  construed  in  a  manner  most  favorable  to  his  conten- 
tion. Harris  v.  Perry,  89  N.  Y.  808;  Sherry  v.  Railroad  Co.,  104  N.  Y.  652. 
10  N.  E.  Rep.  128. 

But  the  learned  counsel  for  the  defendant  insists  that  the  plaintiff,  by  asking 
to  go  to  the  jury  on  the  question  of  the  act  being  a  wrongful  one,  waived  or 
abandoned  all  claim  on  the  theory  of  negligence.  In  Dickinson  v.  Mayor,  etc., 
92  N.  Y.  584,  cited  by  the  learned  counsel  for  the  defendant,  it  was  held  that 
the  words  "improperly,"  "carelessly,"  "negligently,"  and  "  unlawfully. "  show 
a  cause  of  action  for  negligence;  and  the  learned  counsel  for  the  defendant  is 
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right  in  claiming  that  the  words  "unlawful"  and  "wrongful"  are  synony- 
mous. It  follows,  therefore,  that,  when  the  plaintiS's  counsel  asked  to  go  to 
the  jury  cm  the  question  of  its  being  a  wrongful  act,  he  did  not  abandon  the 
theory  of  negligence;  for  the  word  itself  is  ade&nition  of  "negligence."  Aside 
from  this,  it  was  held  in  Clifford  v.  Dam,  81  N.  Y.  52.  that  all  it  was  neces- 
sary for  the  plaintiff  to  prove  and  make  out  a  cause  of  action  on  account  of 
fiilling  into  a  man-bole  in  a  sidewalk  was  to  show  its  existence,  the  defendant's 
responsibility  therefor,  and  that  the  plaintiff  fell  into  it.  So  that,  even  if  it 
should  be  assumed  that  the  word  "wrongful"  does  not  include  negligence,  or 
that  it  ia  inconsistent  with  it,  still  the  plaintiff  was,  in  any  event,  entitled  to 
l^totbejoiy  on  that  question.  It  is  alleged  in  the  complaint  that  the  act 
was  wrongful.  It  is  obvious  that  the  trial  justice  did  not  grant,  or  intend  to 
grant,  a  nonsuit  on  any  question  of  pleading,  or  the  technical  meaning  of  a 
single  word,  but  on  the  merits.  The  judgment  and  order  must  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

DwiSHT,  P.  J.,  concurring.    Maoohbeb,  J.,  not  voting. 


Bai,et  v.  Hendebbon. 

(Suprems  Court,  Oeneral  Term,  Fifth  Department.    April  11, 1890.) 

Fixms— NoN-JonrDBB— KoKSViT. 

In  an  action  for  services  in  cutting  and  skidding  logs,  defendant  proved  that 
several  persons,  inclnding  himself,  owned  and  occupied  the  land  as  tenants  in 
commoo,  and  a  nonsuit  was  granted  on  the  gronnd  that  the  other  owners  should 
have  been  joined  as  co-defendants.  Held  error,  in  the  absence  of  evidence  that 
plaintiit  hM  any  knowledge  or  infomu^n  as  to  any  one  having  Interest  in  the 
land  besides  deSendant. 

Appeal  from  Yates  county  court. 

Action  by  Archibald  M.  Baley  against  Merwln  Henderson.    Flaintilt  ap- 
peals. 
Argued  before  Dwight,  P.  J.,  and  Magombeb  and  Oorlbtt,  JJ. 
George  E.  Baley,  for  appellant.    M.  A.  Leary,  for  respondent. 

CoBLBiT,  J.  The  action  was  originally  brought  in  a  Justice's  court.  The 
portion  of  tiie  complaint  pertinent  to  this  controversy  is  to  the  effect  that  the 
defendant  employed  the  plaintiff  to  perform  work  and  labor  for  him  Jn  cut- 
ting, drawing,  and  skidding  a  large  quantity  of  logs,  and  that  the  services 
were  worth  f  100.  The  answer  was  a  general  denial,  and  a  further  answer 
of  noD- joinder  of  parties  defendant.  A  trial  in  the  justice's  court  resulted 
in  a  Terdict  for  the  defendant.  The  plaintiff  appealed  to  the  county  court, 
wliere  a  new  trial  was  had  in  March,  1889.  At  the  close  of  the  evidence  the 
plaintiff  was  nonsuited.  A  motion  for  a  new  trial  was  afterwards  made  and 
denied,  and  the  plaintiff  appeals  to  this  court. 

The  evidence  on  the  part  of  the  plaintiff  on  the  trial  tended  to  show  that 
be  bought  stimding  timber  from  one  Metcalf,  to  be  cut  and  carried  away;  that 
irbile  the  plaintiff  and  his  men  were  at  work,  the  defendant  notified  him  that 
the  timber  that  he  was  cutting  was  on  his  land,  and  forbade  a  continuance  of 
the  work;  that,  after  some  negotiations  between  tiie  defendant  and  Metcalf, 
the  defendant  told  the  plaintiff  to  go  on  and  cut  certain  timber  and  logs,  and 
draw  tliem  out,  and  put  them  upon  a  skid-way  for  the  defendant's  benefit. 
The  plaintiff  cut  and  drew  out  a  little  more  than  8,000  feet,  and  the  labor  was 
worth  $6  a  thousand.  At  the  close  of  the  plaintiff's  evidence  the  defendant 
moved  for  a  nonsuit,  upon  the  ground  that  no  promise  to  pay  had  been  proved, 
and  that  there  was  no  implied  contract.  The  court  denied  the  motion,  and 
the  defendant's  counsel  excepted.  The  defendant  then  put  in  evidence  a  deed 
of  the  premises  from  one  Depew  to  the  defendant  and  his  four  brothers,  and 
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gave  evidence  tending  to  show  that  the  owners  of  the  land  were  in  possession 
of  the  premises.  The  defendant's  counsel  again  asked  that  the  plainti£F  be 
nonsuited  upon  the  ground  that  there  was  a  non-Joinder  of  parties  defendant; 
also  upon  the  ground  above  stated.  The  court  granted  the  nonsuit  for  the 
reasons  that  the  action  should  have  been  brought  against  all  the  owners  of  the 
land.     The  plaintiff's  counsel  excepted. 

The  sole  question  in  ttiis  case  is  whether  the  nonsuit  should  have  been 
granted.  It  is  obvious  from  the  above  statement  of  facts  that  the  county 
court  fell  into  an  error.  The  plaintiff's  evidence  tended  to  show  that  he  was 
employed  by  the  defendant  to  do  the  work  which  he  performed.  The  trial 
court  held  that  there  was  suflScient  evidence  on  that  subject  to  be  submitted 
to  the  jury,  as  its  refusal  to  nonsuit  the  plaintiff  on  that  ground  shows. 
The  deed  put  in  evidence  proved  that  several  persons,  including  the  defend- 
ant, owned  and  occupied  the  land  as  tenants  in  common,  and  the  nonsuit  wa> 
granted  upon  the  ground  that  the  otlier  owners  should  have  been  joined  as  oo. 
defendants.  It  was  clearly  competent  for  the  defendant  to  employ  the  pUin^ 
tiff  to  do  this  work.  It  would  have  been  so  whether  the  defendant  owned  o 
had  any  interest  in  the  land  or  not.  So  far  as  appears  from  the  evidence,  the 
plaintiff  bad  no  knowledge  or  information  as  to  anybody  having  any  interest 
In  the  land  except  the  defendant,  with  whom  he  made  the  contract.  The 
case  should  have  t)een  submitted  to  the  jury.  Tlie  judgment  and  order  must 
be  reversed,  and  a  new  trial  granted,  with  costs  abide  the  event.    All  concur. 


Buffalo  Loan,  Trust  &  Safe-Deposit  Co.  «.  Kniohts  Templar  & 

Masonic  Mut.  Aid  Ass'n. 

(.Supreme  Court,  Oeneral  Term,  Fifth,  Department.    April  11, 1800.) 

1.  LWB  IN8URAN0B— CaUBB  OP  DEATH— NOTIOS. 

Id  an  action  on  a  life  insurance  certificate,  where  there  is  nothing  in  the  contract 
of  insurance  requirint;  the  notice  of  death  to  state  its  cause,  pluntiif  need  oniy 
prove  death ;  the  cause  beinj;  a  matter  of  defense. 

2.  Same — EvrDENcx — Reookds  op  Board  op  Health. 

Id  the  absence  of  a  law  to  that  effect,  the  records  or  books  of  »  board  of  health 
are  not  evidence  as  to  the  oanse  of  a  death,  in  an  action  on  a  life  insurance  poU(7. 

Appeal  from  circuit  court,  Erie  coanty. 

Action  by  the  Buffalo  Loan,  Trust  &  Safe-Deposit  Company,  as  guardian 
of  Frank  Boberts,  upon  a  certificate  of  insurance  on  the  life  of  John  Bol>erts 
Issued  by  the  Knights  Templar  &  Masonic  Mutual  Aid  Association.  There 
was  a  verdict  for  plaintiff.  From  the  judgment  entered  thereon,  defendant 
appeals. 

Argued  before  Dwight,  P.  J.,  and  Macobibkr  and  Corlett,  JJ. 

Leiop  Parker,  for  appellant.    John  9,  Milium,  for  respondent. 

Coblett,  J.  In  June,  1879,  John  Roberts  became  a  meml)er  of  defend- 
ant, which  issued  to  him  a  certificate  to  the  effect  that  it  would  pay  to  said 
Boberts,  his  heirs,  executors,  or  administrators,  the  sum  of  1^5,000  within  69 
days  after  notice  and  satisfactory  proof  of  his  death.  Roberts  died  in  Janu- 
ary, 1885,  leaving  one  son,  Frank  Rol>erts,  his  only  heir.  Proof  of  death 
was  furnished  to  the  defendant;  and,  in  the  certificate  of  the  physician  who 
attended  him  was  the  statement  that  John  Roberts  died  from  delirium  tremetu, 
which,  if  true,  would  have  avoided  the  policy.  The  company  refused  to  pay, 
and  soon  after  this  action  was  brought.  The  cause  was  tried  in  February, 
1889,  before  Justice  Lewis  and  a  jury.  The  trial  resulted  in  a  verdict  for 
the  plaintiff,  upon  which  judgment  was  entered,  and  the  defendant  appeals. 

It  was  a  part  of  the  contract  that,  "  upon  due  notice  and  satisfactory  proof 
of  the  death  of  a  member  of  the  association,  the  finance  committee  shall, 
witliin  sixty  days,  pay,"  etc.    There  is  nothing  in  the  contract  of  insoranct 
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vblch  requires  that  those  representing  the  deceased  should  state,  in  their  no- 
tice of  death,  its  cause.  In  this  case  the  physician  wlio  attended  the  deceased 
dnring  his  last  illness  certified  to  a  cause  of  death,  which,  if  true,  would  have 
defeated  a  recovery.  On  the  trial,  that  part  of  the  doctor's  certificate  stating 
the  cause  of  deatli,  on  objection,  was  excluded,  and  the  defendant's  counsel 
excepted.  The  leading  contention  of  the  learned  counsel  for  the  defendants 
is  that  this  was  error.  It  is  obvious  that  the  ruling  of  the  trial  justice  on 
this  point  was  correct.  The  only  duty  which  devolved  upon  the  plaintiff  was 
to  prove  death.  Its  cause  is  a  matter  of  defense,  which  must  be  proved  by 
eommon-law  evidence.  Goldsehtnidt  v.  Insurance  Co.,  102  K.  T.  486,  7  N. 
£.  Rep.  408.  The  president  of  the  company  admitted  that  he  was  notified  of 
the  death  of  Roberts,  and  tliat  proof  of  death  was  furnished,  which  was  in 
defendant's  possession  at  the  trial.  These  facts  were  testified  to  by  the  pres- 
ident of  the  company  without  objection.  Afterwards  the  defendant  moved 
to  strike  out  his  testimony  on  that  subject,  which  was  denied,  and  defendant 
excepted.  It  was  not  error  to  refuse  to  strike  out  that  testimony.  87ierman 
V.  Seott,  27  Hun.  381-334;  Hiiiekm  v.  Insurance  Co.,  50  N.  Y.  657. 

There  is  no  rule  making  the  records  or  books  of  the  board  of  health  evi- 
dence as  to  the  cause  of  death  in  the  trial  of  an  action  at  law,  wliere  that 
question  is  material.  Nothing  but  common-law  evidence  would  defeat  a  re- 
covery, in  the  absence  of  a  statute  or  constitutional  provision  making  other 
evidence  competent.  There  is  no  law  making  the  records  of  the  board  of 
health  of  the  city  of  Buffalo  evidence  upon  a  trial  between  parties  who  do 
not  make  the  records  or  books,  and  have  no  duty  devolving  on  them  on  that 
subject.  No  errors  were  committed  on  the  trial,  and  the  judgment  must  be 
affirmed.    All  concur. 


In  re  Hedoeb's  Estate.^ 

(Supreme  Court,  Cfeneral  Term,  lyth  Department    April  11, 1890.) 

Wnii— Lite-Estate — Leoact — Lapsb. 

Testator,  after  giving  the  use  of  his  personalty  and  realty  to  his  wife  tor  lite, 

gre  two  pecuniary  legacies,  and  devised  all  of  his  real  and  personal  estate,  except 
B  legatees,  to  certain  of  his  children  and  grandchildren,  naming  them,  to  be  di- 
vided equally  ttetween  them,  share  and  share  alike.  "Such  devises  and  bequests 
•re  to  take  effect,  and  such  division  of  my  estate  to  be  had,  after  tbe  decease  of  my 
said  wife. "  He  also  authorized  his  executors,  after  the  death  of  his  wife,  to  sen 
his  real  estate,  and  divide  the  proceeds  as  above  directed.  Held,  that  the  inter- 
ests of  all  the  legatees  and  devisees  vested  at  the  death  of  the  testator,  subject  to 
the  life-estate  in  the  widow,  and  the  power  of  sale  in  the  executor,  snd  none  of  them 
l^ised  by  the  death  of  the  legatee  or  devisee  daring  the  life  of  the  widow. 

Appeal  from  surrogate's  court,  Cayuga  county. 

In  the  matter  of  the  judicial  settlement  of  tlie  accounts  of  John  S.  Ogilsbie 
and  Augustus  W.  Spinning,  surviving  executors  of  William  Hedger.  Prom 
the  decree  entered  therein  tiie  executors  appeal. 

Argued  before  Dwight,  P.  J.,  and  Macombeb  and  Corlett,  JJ. 

Taber  &  Bratnerd,  for  appellants.   Vandenberg  c6  Saxton,  for  respondents. 

CoELETT,  J.  William  Hedger  died  in  September,  1873,  leaving  a  will, 
which  was  admitted  to  probate.  Tiie  first  clause  wills  all  his  property  lo  his 
wife,  Jerusha  Ann  Hedger,  during  her  life,  and  states  at  the  close:  "And  it 
is  my  will  and  I  desire  such  farm  or  homestead  be  and  remain  the  home  of 
m;  family  after  my  decease  during  the  life-time  of  my  said  wife,  the  same  as 
it  lias  been  heretofore.  Second.  After  the  decease  of  my  said  wife,  and  at 
tlietime  of  the  division  of  my  property  as  hereinafter  mentioned,  I  give  and 
bequeath  to  my  grandson  Truman  A.  Hedger,  of  the  state  of  Michigan,  the 
sum  of  three  hundred  dollars.    Third.  At  tbe  time  of  the  division  of  my 
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estate  as  aforesaid,  I  give  and  bequeath  to  my  son  Charles  Hedger  the  aum 
of  one  hundred  dollars,  he  having  already  had  daring  my  life-time  his  proper 
share  of  my  estate,  within  that  amount.    Fourth.  I  give,  devise,  and  be- 
queath all  my  real  and  personal  estate,  of  every  kind  and  nature  soever,  and 
wherever  situated,  except  the  above  bequests,  to  my  grandson  Truman  A. 
Hedger,  and  my  son  Charles  Hedger,  to  my  sons  Thomas  I).  Hedger  William 
A.  Hedger,  my  daughters  Harriet  A.  Cogswell,  widow  of  Oscar  Cogswell. 
Mary  Bently,  widow  of  Steven  Bently,  and  Margaret  Maul,  wife  of  George 
H.  Maul,  and  my  grandson  William  Cogswell,  to  be  divided  between  them, 
share  and  share  alike.    Such  devises  and  bequests  are  to  take  effect,  and  such 
division  of  my  estate  to  be  had,  after  the  decease  of  my  said  wife,  iTerushai 
Ann  Hedger."    The  fifth  clause  authorizes  the  executors,  after  the  death  oi. 
his  wife,  to  sell  the  real  estate,  and  deliver  the  proceeds  of  all  his  property  as 
above  directed.    John  S.  Ogilsbie,  Augustus  W.  Spinning,  and  Charles  H. 
Hedger  were  appointed  executors.    The  wife,  Jerusha,  died  in  May,  1888. 
Thomas  D.  Hedger  and  William  Cogswell,  named  in  the  fourth  clause  of  the 
will,  died  before  Jerusha.    In  ^November,  1888,  proceedings  were  commenced 
by  the  executors  named  in  the  will  for  a  judicial  settlement.    Ko  controversy 
arose  on  the  'hearing  except  whether  the  shares  of  the  persons  who  died  be- 
fore the  wife  of  the  testator  lapsed.     The  surrogate  decided  that  they  did  not, 
but  that  the  will  vested  in  those  mentioned  in  the  fourth  clause  the  tes- 
tator's entire  property,  subject  to  the  wife's  life-estate.     The  appellants  filed 
objections  to  the  surrogate's  decision,  and  appealed  from  the  decree  to  this 
court.    So  far  as  those  legacies  are  concerned,  it  was  not  necessary  to  vest 
any  interest  In  the  corpus  of  the  property,  but  to  require  a  payment  of  the 
sums  mentioned  out  of  the  estate.     The  fourth  clause  in  express  terms  vests 
the  title  in  the  devisees  therein  mentioned,  subject  to  the  life-estate.    The 
last  clause  in  that  subdivision  simply  fixed  the  time  when  the  property  shoold 
be  delivered  to  the  devisees  named.    The  will  in  its  entirety  shows  that  it 
was  the  testator's  intention  to  vest  the  whole  property  in  the  devisees  named 
in  the  fourth  clause,  subject  to  the  life-pstate;  but,  for  more  abundant 
caution,  he  prevented  the  exercise  of  any  dominion  over  the  property  until 
after  the  wife's  death,  although  the  same  construction  would  have  obtained 
without  this  clause.     The  surrogate  correctly  construed  the  will. 

The  cases  cited  by  the  learned  counsel  for  the  appellants  are  not  in  conflict 
with  the  conclusions  reached  by  the  surrogate.  In  Vincent  v.  WetoJiotise,  83 
N.  Y.  505,  the  will  was,  "I  give  and  devise  to  my  wife,  Mercy,  during  her 
life-time,  one  hundred  and  sixty-nine  acres  of  land,  and  I  do  order  and  direct 
at  the  death  of  my  said  wife,  the  said  one  hundred  and  sixty-nine  acres  of 
land  be  sold  by  my  executors,  and  the  proceeds  divided  among  the  persons 
named."  The  court  held  that  the  share  of  those  who  died  before  the  owner 
of  the  life-estate  lapsed,  because  the  will  yested  no  interest  in  those  entitled 
to  share  until  after  sale  of  the  property.  There  was  no  clause  in  that  will 
vesting  title  in  those  among  whom  the  money  was  to  be  divided.  Their 
interests  would  attach  to  the  moneys  in  the  hands  of  the  executors  produced 
by  a  sale.  All  the  cases  rest  on  the  same  principle.  But  here  the  whole 
corpus  of  the  estate  was  absolutely  vested  by  the  will,  the  time  of  taking  pos- 
session and  enjoyment  being  postponed.  There  is  nothing  in  the  fourth 
clause  limiting  the  time  when  the  estate  should  vest  in  the  devisees,  but  only 
when  they  should  enter  upon  its  enjoyment.  Hopkins  v.  Hopkins,  I  Hun, 
352;  Black  v.  Williams,  4  N.  T.  Supp.  243;  Moore  v.  Littel,  41  N.  T.  66; 
Shipman  v.  Fanshaw,  15  Abb.  N.  C.  288;  Vanderpoel  v.  Loew,  112  N.  Y. 
167-181,  19  N.  E.  Rep.  481;  and  numerous  other  cases,— illustrate  the  above 
distinction,  and  show  the  correctness  of  the  surrogate's  conclusion.  The  de- 
cree must  be  affirmed,  with  costs.    All  concur. 
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YOTJNG  «.  SCHETT. 

(Supreme  Court,  Omeral  Term,  Fifth  Department    April  U,  1890.) 

Isjcxcnos — FntB  Limits— Wooden  Houbs. 

The  erection  of  a  frame  dwelling-bouse  on  a  city  lot  will  not  be  enjoined,  at  the 
instance  of  an  adjoining  owner,  where  the  complaint  contains  no  statement  from 
which  it  can  be  inferred  that  there  would  be  any  special  damage  to  plaintiff  aside 
from  the  fact  that  a  city  ordinance  prohibits  the  erection  of  wooden  buildings. 

Appeal  from  special  term. 

Action  by  Elizabeth  J.  Young  against  Catherine  Scheu.    Plaintiff  appeals 
trom  an  order  vacating  a  preliminary  injunction. 
Argued  before  Dwigbt,  F.  J.,  and  Macomber  and  Coiilett,  JJ. 
Charles  A.  Pooley,  for  appellant.    Shire  <&  Van  Peyma,  for  respondent. 

COBLETT,  J.  The  defendant  owned  a  lot  on  Park  street,  in  the  city  of  Buf- 
falo, upon  'Which  an  old  frame  dwelling-house  stood.  She  wished  to  build  a 
new  frame  house,  or  repair  the  old  one.  There  was  an  ordinance  of  the  city 
of  Buffalo  prohibiting  the  ereAion  of  wooden  buildings  within  the  iire  limits, 
vhere  the  defendant's  house  stood.  She  obtained  a  permit  from  the  council 
to  make  such  alterations  as  she  desired,  which  was  afterwards  revoked.  Slie 
nevertheless  determined  to  build,  and  commenced  work.  The  plaintiff 
owned  some  real  estate  adjoining  the  defendant's  lot.  In  July,  1889,  she 
commenced  an  action  against  the  defendant  to  restrain  her  from  erecting  a 
frame  house  on  her  lot,  and  obtained  a  temporary  injunction  from  the  county 
judge.  Afterwards,  and  in  the  same  month,  the  special  term  vacated  the  in- 
junction, and  the  plaintiff  appeals  to  this  couit. 

The  complaint  alleges,  among  other  things,  that  the  erection  of  the  house 
by  tlie  defendant  would  create  a  nuisance  to  the  plaintiff's  premises,  and  In- 
jure the  same  to  her  damage.  It  is  enacted  by  chapter  519  of  the  Laws  of 
1870  that  every  building  erected  contrary  to  a  city  ordinance  should  be  deemed 
s common  nuisance,  and,  as  such,  might  be  abated.  One  who  has  sustained 
damages  peculiar  to  himself  from  a  common  nuisance  can  maintain  an  ac- 
tion, and  obtain  appropriate  redress.  Francis  v.  Schoellkopf,  53  N.  Y.  152. 
Aside  from  the  ordinance  prohibiting  the  erection  of  frame  buildings,  the 
defendant  bad  a  perfect  right  to  build  any  structure  she  chose  on  her  own  lot. 
She  might  erect  a  frame,  brick,  or  any  other  building  she  pleased;  and  the 
adjoining  owner  would  have  no  right  to  complain.  The  complaint  in  this  case 
fails  to  state  how  or  in  what  way  the  erecting  of  a  frame  dwelling-house 
would  inflict  special  damages.  It  contains  no  statements  from  which  it  can 
be  inferred  that  there  would  be  any  special  damages  aside  from  the  fact  that  it 
was  a  frame  liouse,  erected  contrary  to  the  provisions  of  a  city  ordinance.  It 
liaa  long  been  the  rule  on  the  subject  of  damages  that  the  plaintiff  is  entitled 
torecovera  recompense  for  injuries  which  are  the  natural  and  proximate  con- 
sequence of  the  act  complained  of.  Those  which  necessarily  result  from  the 
injury  are  termed  "general  damages,"  but  those  which  are  special  must  be 
clearly  stated  in  the  pleading.  Vanderslice  v.  Newton,  4  N.  Y.  130.  There 
is  nothing  in  this  complaint  showing  any  special  damages  for  which  the  law 
aSoida  redress.  A  police  regulation  is  not  of  itself  sufllcient  to  give  a  cause  of 
action  to  a  party  injured.  Moore  v.  Gadsden,  93  N.  Y.  12.  In  Stilwell  v. 
icademy,  4  N.  Y.Supp.  414,  it  was  held  at  special  term  that  an  action  for  ai» 
injunction  would  not  lie  for  the  erection  of  a  building  prohibited  by  the  city 
ordinance  unless  it  was  to  t)e  occupied  in  such  a  way  as  to  amount  to  a  nuisance. 
The  mere  fact  that  an  act  is  in  violation  of  law,  or  even  criminal,  would  not 
warrant  an  injunction.  Anderson  v.  Doty,  33  Hun,  160.  The  order  of  the 
special  term  must  be  alBrmed,  with  costs  and  disbursements.    All  concur. 
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Bishop  o.  AeBiouLTUBAL  Ins.  Co. 
(Supreme  Court,  General  Term,  Fifth  Department.  'April  11, 18B0.) 

1.  IssmuNCE  CoMP.unB8 — Conditions — Waitbb. 

•  An  adjuster  and  general  agent  of  a  fire  insurance  company,  by  i^  statementa 
to  the  assured  that  he  need  not  make  out  any  proofs  of  loss,  binds  the  compaajr  to  a 
waiver  of  the  right  to  insist  that  proofs  of  loss  should  haye  been  furnished  within 
a  certain  time,  in  accordance  with  a  condition  in  the  policy  requiring  them,  noleas 
waived  by  the  company  in  writing. 

2.  Same— Akbitbation. 

Where  a  fire  insurance  policy  requires  the  loss  to  be  determined  by  three  arbi- 
trators, two  of  whom  are  to  be  chosen  by  the  company  and  the  insured,  respect- 
ively, and  the  third  to  be  chosen  \>y  these  two,  the  company  is  responsible  for  the 
acts  of  the  one  chosen  and  recognized  by  it,  where  he  is  a  man  who  has  often  be- 
fore acted  for  the  company  in  the  same  capacity,  and  has  been  zealona  in  its  be- 
half. 
8.  SxMii. 

Where  the  arbitrator  so  chosen  by  the  company  has  prevented  the  selection  of  a 
third  person  by  his  refusal  to  agree  to  any  of  the  persons  suggested  and  chosen  by 
the  arbitrator  selected  by  the  Insured,  the  company  cannot^  in  a  suit  on  the  policy, 
raise  the  objection  that  the  loss  has  not  been^etermined  by  three  arbitrators  as 
provJ.ded  by  the  policy. 

Appeal  from  circuit  court,  Orleans  county. 

Action  by  Amory  J.  Bishop  against  tlie  Agricultural  Insurance  Company 
of  Watertown,  Jfew  Yorlt.  Tliere  was  a  verdict  and  judgment  fur  plaintiff, 
and  defendant  appeals. 

Argued  before  Dwioht,  F.  J.,  and  Macouber  and  Corlett.  JJ. 

A.  H.  Sawyer,  for  appellant.    S,  E.  FUkiru,  for  respondent. 

Corlett,  J.  In  May,  1887,  the  defendant  issued  policies  of  insurance  to 
the  plalntifF,  which  covered  a  tiarn  and  personal  property.  In  October,  1887, 
the  insured  property  burned.  It  was  situated  about  nine  miles  soath-east  of 
Medina,  in  the  county  of  Orleans.  Ko  proof  of  loss  was  served  by  the  plain- 
tift  within  60  days,  as  required  by  the  policies,  nor  was  the  loss  appraised. 
The  plaintiff  appointed  one  appraiser,  and  the  company  another,  but  they 
failed  to  agree  upon  a  third.  The  plaintiff  brought  this  action,  which  was 
tried  at  the  Orleans  circuit  in  October,  1888.  l)efore  Justice  LEWis,and  ajur;, 
which  found  a  vei-dict  in  favor  of  the  plaintiff  for  $2,307.20.  A  motion  for  a 
new  trial  was  made  and  denied.  Judgment  was  entered  on  the  verdict,  and 
the  defendant  appeals  from  that  judgment  and  order  to  this  court.  The  ap- 
pellant comes  here  with  two  contentions,  based  upon  the  provisions  of  the 
policies,  which  are  in  substance  as  follows:  First,  that  after  the  fire,  and 
within  60  days,  unless  the  time  was  extended  by  the  company  in  writing,  the 
insured  should  serve  on  the  company  in  writing  a  detailed  statement  of  the 
loss,  etc. ;  seoond,  that,  in  the  event  of  disagreement  as  to  the  amount  of  the 
loss,  the  same  should  be  ascertained  by  two  competent  and  disinterested  ap- 
praisers, each  party  selecting  one,  and  the  two  so  chosen  shall  appoint  a  com- 
petent and  disinterested  umpire;  third,  that  the  company  should  not  be  deemed 
to  have  waived  any  provisions  in  the  policy;  fourth,  that  no  suit  should  be 
brouglit  until  all  the  provisions  should  be  complied  with ;  fifth,  that  the  in- 
sured took  the  policies  subject  to  the  provisions  therein  mentioned.  About  a 
week  after  the  fire,  Addice  Dewey,  the  regular  adjuster  and  general  agent  of 
the  company,  came  to  the  plaintiff's  house  and  the  place  of  the  fire,  and  the 
plaintiff's  evidence  tends  to  show  that  he  then  stated  to  the  plaintiff  that  he 
need  not  furnish  any  proofs  of  loss;  that  the  adjusters  would  be  there  pres- 
ently and  settle  the  matter  up.  The  plaintiff's  evidence  also  tends  to  show 
that  Samuel  £.  Clark,  who  issued  the  policies,  stated  to  the  plaintiff  that  be 
need  not  make  out  any  proofs  of  loss.  The  plaintiff  also  gave  evidence  tend- 
ing to  show  that  by  reason  of  those  stiitements  he  omitted  to  make  out  or 
serve  any  proofs  of  loss  until  after  the  60  days.    The  jury  found  the  above 
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natters  in  favor  of  the  plaintiff.  It  was  nndoubtedly  competent  for  the  com- 
pany, tbrougti  its  general  agent  and  adjuster,  to  settle  the  loss  without  the 
service  of  any  proofs.  The  proTisions  in  the  policies  that  the  time  of  service 
should  not  be  extended  except  in  writing,  have  no  application.  It  was  not 
extended,  or  attempted  to  be,  but,  as  the  Jury  found,  service  was  absolutely 
waived.  Goodtvln  v.  Insurance  Co.,  73  N.  Y.  480;  Smith  v.  InmratKe  Co., 
47  Hun.  30;  In  re  Cooper.  93  N.  Y.  607-512;  Underwood  v.  Insurance  Co., 
57  N.  Y.  500;  Craighton  v.  Insurance  Co.,  39  Hun,  319 ;  Hampton  v.  Bop- 
{on,  46  Hun,  151.  And  numerous  other  cases,  which  might  be  cited,  show 
that  upon  the  above  facts  there  was  a  waiver  and  estoppel. 

As  appraisers  the  company  appointed  Langworthy  and  the  plaintiff  Head- 
ley.  H(»dley  was  unable  to  serve,  and  on  the  30th  day  of  December  Dixon 
was  appointed  in  his  place.  His  substitution  was  inserted  in  the  contract  by 
Langworthy.  Thereupon  he  and  Langworthy  endeavored  to  agree  upon  an 
umpire.  There  was  evidence  tending  to  show  that  Mr.  Langwortliy  had 
olten  acted  as  an  appraiser  for  the  defendant,  and  numerous  times  for  other 
iusuiance  companies;  that  he  was  quite  active  in  favor  of  the  defendant; 
that  be  refused  to  accept  any  umpire  suggested  by  Dixon,  who  lived  either  in 
Medina,  Lockport,  or  Albion;  that  Dixon  mentioned  the  names  of  several  per- 
sons, including  one  Warren,  who  Clark,  the  agent,  said  was  a  fair  man,  and 
would  make  a  good  umpire.  Mr.  Langworthy  proposed  one  in  Oswego,  one 
in  Elmira,  and  one  in  Buffalo,  and  absolutely  refused  to  consent  to  the  ap- 
pointment of  any  other  person,  stating  to  Dixon:  "When  you  get  ready  to 
accept  either  of  these  men,  you  write  and  let  me  know."  The  plaintiff's 
(laim  is  that  Mr.  Langworthy  intended  to  secure  one  who  would  be  a  par- 
tisHn  of  the  company,  or  to  defeat  an  appraisal  altogether.  The  trial  justice 
submitted  the  question  of  Langworthy's  good  faith  in  selecting  an  umpire  to 
tlie  jury.  On  this  point  the  exceptions  of  the  learned  counsel  for  the  defend- 
ant to  the  charge  were  not  based,  upon  the  ground  that  there  was  no  evidence 
tending  to  show  l)ad  faith  on  the  part  of  Langworthy,  but  upon  the  ground 
that  Langworthy  in  no  way  represented  the  company,  and  that  his  conduct 
could  not  bind  it. 

The  evidence  above  referred  to,  his  relations  to  the  company,  his  efforts  in 
its  behalf ,  the  fact  that  he  sent  the  contract  after  he  inserted  Dixon's  name 
to  the  company  without,  so  far  as  appears,  any  objections  to  this  act  on  its 
part,  in  connection  with  the  conceded  fact  that  he  was  the  appraiser  selected 
on  the  part  of  the  company,  were  sufficient  to  make  the  company  responsible 
foe  Langworthy's  acts  in  reference  to  the  appraisal.  No  duty  rested  upon 
tlie  plaintiff  to  ignore  Langworthy  and  open  fresh  negotiations  with  the  com- 
pany, Uhrtff  V.  Insurance  Co.,  101  N.  Y.  362,  4  K.  E.  Bep.  745,  supports 
the  charge  of  the  trial  justice.  No  other  grounds  for  reversal  are  urged  by 
the  learned  counsel  for  the  defendant.  The  order  and  judgment  must  be  af- 
firmed. 

DwioBT,  P.  J.,  and  Macombeb,  J.,  concur. 


Dundee  Nat.  Bane  v.  Wood  et  al. 
{Smprtme  Court,  OtDxeral  Term,  Syth  Department.    April  11, 1890.) 

IrooHEiT— Satisfaction— ExBCUTioN. 

Where  a  iudgment  has  been  improperly  satisfied,  the  proper  remedy  for  the  party 
aggrieved  is  to  vacate  the  satisfaction  and  restore  the  judgment,  after  whiw  the 
lies  can  be  enforced. 

Appeal  from  special  term,  Yates  county. 

Action  by  the  Dundee  National  Bank  against  Anthony  T.  Wood  and  Ralph 
T.  Wood.  Eliza  E.  Wood,  the  assignee  of  Anthony  T.  Wood,  who  was  surety 
for  the  other  defendant,  and  out  of  whose  property  plaintiff  collected  its  debt. 
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appeals  from  an  order  vacating  executions  issued  in  her  favor.    For  f<niDer 
report,  see  6  N.  Y.  Supp.  766. 

Argued  before  Dwight,  P.  J.,  and  Macombeb  and  Ck)Ri,£TT.  JJ. 

/.  A.  Vanderlip,  for  appellant.     William  T.  Morris,  for  respondent. 

CoBLETT,  J.     In  May,  1884,  tlie  plaintiff  recovered  a  judgment  against  tlie 
defendants  for  $2,542.44.     The  judgment  roll  was  filed  in  Yates  county  and 
judgment  docketed  in  Livingston  county.    Execution  was  issued  to  the  sheriff 
of  the  county  of  Livingston  lo  collect  the  judgment.    In  July,  1888,  he  col- 
lected the  judgment  in  full,  returned  the  execution,  and  the  judgment  was 
satisfied  of  record.    Anthony  T.  Wood  was  surety  for  the  debt  Included  in  the 
judgment.     The  defendant  Balph  T.  Wood  was  the  principal.     The  debt  was 
collected  out  of  the  property  of  the  surety.    Eliza  E.  Wood  became  the  as- 
signee of  the  surety.    She  made  a  motion  to  compel  Shepherd,  the  assignee  of 
the  judgment,  to  assign  the  judgment  ta  her.     This  was  granted  at  special 
term.  Justice  RnMSET  presiding.    In  pursuance  of  the  order  based  upon  that 
decision,  Shepherd  assigned  to  her  the  judgment.    She  afterwards  caused  ex- 
ecution to  be  issued  upon  the  judgment  to  the  sheriffs  of  Yates  and  Living- 
ston counties.    A  motion  was  made  at  special  term  before  Justice  Davy  to 
set  aside  these  executions  upon  the.  ground  that  the  judgment  upon  which 
they  were  issued  was  paid  and  satisfied  of  record.    The  motion  was  granted, 
and  an  appeal  was  taken  to  this  court.    A  judgment  is  not  valid  so  as  to  au- 
thorize proceedings  thereon  until  the  record  is  made,  signed,  and  filed.    Sec* 
tlons  1250,  1339,  C!ode  Civil  Froc.     Section  1264  provides  that  where  execu- 
tion is  returned  wholly  or  partly  satisfied,  the  clerk  shall  make  an  entry  of 
satisfaction  in  whole  or  part.     "Thereupon  the  judgment  is  deemed  satisfied 
to  the  extent  of  the  amount  returned  as  collected,  unless  the  return  is  vacated 
by  the  court."    Sections  1266  and  1267.     There  can  be  no  execution  without 
a  judgment.    If  for  any  reason  it  has  been  improperly  satisfied,  the  remedy  is 
to  vacate  the  satisfaction  and  restore  the  judgment,  after  wliicb  the  lien  can 
be  enforced.    Freeni.  Judgm.  480;  Preem.  Ex'ns,  §  19;  Foot  v.  DiUaye,Si 
Barb.  521;  2  Bum.  Pr.  791;  Crotty  v.  McKenzie,  42  N.  Y.  Super.  Ct.  192. 
The  surety  or  his  assignee  are  not  without  remedy,  as  equity  will  afford  re- 
lief.   The  decision  directing  an  assignment  to  Eliza  £.  Wood  is  in  no  sense 
an  adjudication  that  she  may  issue  execution  to  collect  a  satisfied  judgment. 
The  order  must  be  aflSrmed. 

D^viouT,  P.  J.,  and  Macombeb,  J.,  concur. 


In  re  Simmons'  WiLt. 

{Suvrerne  Cowrt,  Oeneral  Terra,  Fifth  Depurtment    April  U,  1890.) 

Wiixs — ^Execution— BuBBCBiBi NO  Witnesses. 

Under  8  Rev.  St.  N.  Y.  (7th  Ed.)  p.  3286,  i  40,  requiring  a  testator  to  sign  lil» 
will  in  the  presence  of  the  attesting  witnesses,  or  to  aclcnowledge  the  signature  to 
each  of  them,  and  to  declare  at  the  time  that  the  instrument  subscribed  is  his  last 
will,  probate  of  a  will  is  properly  revoked  when  the  name  of  the  testator  was  not 
signed  in  the  presence  of  either  of  the  attesting  witnesses,  and  he  did  not  aclnowl- 
edge  the  signature  to  be  his  to  either  of  them,  and  did  not  declare  the  instrumeot 
to  be  his  last  will  and  testament  beyond  answering  "Yes"  to  the  qnestion  of  MM  of 
the  witnesses  as  to  whether  testator  and  his  wife  were  making  their  wills. 

Appeal  from  surrogate's  court,  Ontario  county. 

A  decree  was  entered  revoking  probate  of  the  will  of  Bichmond  Simmons, 
deceased,  and  proponent  appeals.    For  former  report,  see  8  N.  Y.  Supp.  947. 
Argued  before  Dwight,  P.  J.,  and  Macombek  and  Corlett,  JJ, 
A.  P.  Rose,  for  appellant.     Edward  Hicks,  for  respondents. 

Corlett,  J.    On  the  18th  day  of  February,  1882,  Blchard  Simmons  made 
bis  last  will  and  testament.    He  died  in  1887,  and  the  will  was  admitted  to 
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probate  in  September  of  that  year.     A  year  later  two  of  the  next  of  kin  of  the 
deceased  presented  their  petition  for  the  revocation  of  the  probate  of  the  will. 
The  sorrogato  of  Ontario  county  heard  the  matter,  revoked  the  probate  of  the 
will,  made  findings,  and  wrote  an  opinion.     The  will  was  brief,  and,  includ- 
ing the  attestation  clause,  was  written  ou  one-half  sheet  of  paper.    All  his 
property  was  given  to  Abby  M.  Simmons,  his  wife,  who  was  named  execu- 
trix.   Mary  £.  Trask  and  Lucinda  M.  Trask  signed  the  will  as  subscribing 
witnesses.    Both  were  examined  on  the  hearing  for  revocation.    Mary  testi- 
fied, among  other  things,  that,  at  the  time  she  subscribed  as  a  witness,  the 
deceased,  Mr.  Simmons'  wife,  and  the  other  subscribing  witness  were  pres- 
ent   That  the  deceased  was  standing  and  the  other  two  were  sitting  in  the 
kitchen,  holding  some  papers  in  tlieir  hands,  and  that  as  witness  went  into 
tbe  house  she  asked,  "Are  you  making  your  wills?"     The  deceased  said, 
"Yes.    He  said  he  wanted  us  to  put  our  names  to  the  paper,  and  pointed 
iiat  where  he  wished  us  to  sign  it."   That  she  then  signed  it.    She  testified  to 
having  some  recollection  of  seeing  testator's  name  on  the  paper.    Her  recol- 
lection is  that  Mr.  Simmons  made  no  other  remark  while  she  was  present  ex- 
cept the  one  above  stated.    She  testified  that  she  did  not  read  the  attestation 
clause;  that  the  deceased  made  no  mention  of  its  contents.    She  also  testified 
that  she  signed  two  papers  on  that  occasion,  one  probably  being  the  will  of 
the  wife  of  Mr.  Simmons.    Lucinda,  the  other  subscribing  witness,  testified 
that  Mr.  Simmons  asked  her  to  sign  the  paper;  that  she  did  so;  that  no  por- 
tion of  it  was  read.    She  also  stated  that  the  deceased  did  not  read  the  attes- 
tation clause  to  her,  or  state  its  contents.    The  deceased  was  67  years  of  age 
at  the  time  the  will  was  drawn;  was  a  man  of  affairs;  had  acted  as  justice  of 
the  peace  and  notary  public;  and  had  been  a  deputy  In  a  county  clerk's  office, 
and  was  accustomed  to  draw  pnpers  tor  other  people.    The  surrogate's  sixth 
finding  is  as  follows:  "That  at  the  time  of  the  alleged  execution  of  the  said 
will  the  witness  Lucinda  was  at  the  house  of  the  said  testator;  that  the  said 
testator,  leaving  the  witness  Lucinda  there,  went  to  the  house  of  the  witness 
Mary,  and  merely  said  to  her,  '  Mary,  I  want  you  to  come  over  to  my  house;' 
and  that  Mary  went  to  the  house  of  the  testator,  where  she  found  the  witness 
Lucinda  and  the  testator's  wife  and  the  testator,  and  that  upon  entering  the 
room  where  they  were  she  said,  '  Are  you  making  your  wills? '  to  which  Mr. 
Simmons  responded  simply,  'Yes;'  that  the  testator  then  laid  a  paper  upon 
the  table,  and  asked  said  Mary  and  Lucinda  to  put  their  names  to  said  ptiper, 
and  pointed  where  he  wished  them  to  write  their  names;  that  they  wrote 
them  there,  and  that  they  then  supposed  or  inferred  from  what  took  place 
that  the  paper  was  the  will  of  Mr.  Simmons;  that  this  paper  to  which  their 
names  were  so  atflxed  is  tbe  will  in  question."    The  seventh  finding  is:  "That 
said  testator  did  not  subscribe  his  name  to  said  paper  in  the  presence  of  these 
witnesses,  or  either  of  them,  and  the  evidence  fails  to  show  affirmatively  that 
at  the  time  these  witnesses  signed  their  names  to  said  paper  the  same  had 
already  been  signed  by  the  testator;  or  that  the  signature  of  tbe  testator  to 
said  instrument  was  seen  by  or  was  visible  to  the  said  witnesses,  or  was 
pointed  out  to  them  by  tbe  testator;  or  that  the  testator  acknowledged  to 
either  of  said  witnesses  that  a  signature  affixed  to  said  instrument  was  his; 
or  that  tbe  testator  declared  the  said  instrument  so  subscribed  by  him  to  be 
his  last  will  and  testament;  or  that  he  requested  either  of  said  witnesses  to 
sign  her  name  as  a  witness  at  the  end  of  the  will. "     "Eighth.  That  neither 
otsaid  witnesses  read  the  attestation  clause  to  tbe  proposed  will;  nor  was  it 
read  to  them ;  nor  was  the  substance  of  it  stated  to  them ;  nor  did  they  know 
the  contents  thereof."    The  appellant  excepted  to  each  of  the  above  findings. 
The  conclusions  of  law  were — "First,  that  the  alleged  will  of  Richmond 
Simmons  was  not  duly  executed,  in  that  it  was  not  subscribed  by  the  testator 
in  the  presence  of  the  attesting  witnesses,  and  in  that,  if  previously  subscribed, 
said  testator  did  not  acknowledge  to  said  witnesses  that  he  had  so  signed,  or 
v.9!«.Y.8.no.6— 23 
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that  the  signature  was  his,  and  in  that  said  testator  did  not  properly  declare 
that  the  said  instrument  was  his  last  will  and  testament;  second,  that  the 
prayer  of  the  petition  in  this  proceeding  must  be  granted,  and  that  the  decree 
heretofore  made,  admitting  said  alleged  will  to  probate,  must  be  vacated  and 
the  probate  revoked."     These  conclusions  were  excepted  to. 

The  statute  in  reference  to  a  will  is  as  follows:  "First.  It  shall  be  sabscribed 
by  the  testator  at  the  end  of  the  will.  Second.  Such  subscription  shall  be 
made  by  the  testator  in  the  presence  of  each  of  the  attesting  witnesses,  or 
shall  be  acknowledged  by  him  to  have  been  so  made  to  each  of  the  attesting 
witnesses.  Third,  The  testator,  at  the  time  of  making  such  subscription,  or 
at  the  time  of  acknowledging  the  same,  shall  declare  the  instrument  so  sab- 
scribed to  be  his  lust  will  and  testament.  Fourth.  That  there  shall  be  at 
least  two  attesting  witnesses,  each  of  whom  shall  sign  his  name  as  a  witness 
at  the  end  of  the  will  at  the  request  of  tlie  testator."  3  Bev.  St.  N.  Y.  (7th 
£d.)  p.  2285,  §  40.  The  first  requirement  was  complied  with.  It  was  sub- 
scribed by  the  testator  at  the  end  of  the  will.  The  second  was  not  complied 
with.  The  name  of  the  testator  was  not  signed  in  the  presence  of  either  ot 
the  attesting  witnesses,  nor  did  lie  acknowledge  the  signature  to  be  his  to 
either  of  them.  The  third  was  not  complied  with,  unless  his  answer,  "Tes" 
to  the  question  of  one  of  the  subscribing  witnesses,  when  she  inquired  (obvi- 
ously referring  to  the  testator  and  his  wife)  whether  they  were  making  their 
wills,  should  be  construed  as  sufficient.  No  question  is  made  about  the 
fourth,  as  it  was  signed  by  the  attesting  witnesses  at  the  end  of  the  will.  A 
reference  to  the  case  shows  that  the  witness  Lucinda  has  no  recollection  of 
seeing  the  testator's  signature  at  the  time  she  signed.  All  she  says  on  that 
subject  is:  "I  see  Mr.  Simmons'  signature  now.  I  did  not  see  or  read  any 
writing  on  the  paper  at  the  time  I  signed  it.  I  cannot  say  whether  Mr.  Sim- 
mons' signature  was  there  or  not  at  the  time."  In  Mitchell  v.  MitchM,  16 
Hun,  97,  affirmed  in  77  N.  Y.  596,  it  was  held  that  the  will  could  not  be  ad- 
mitted to  probate  because  one  of  the  witnesses  did  not  see  the  testator's  sig- 
nature. This  was  approved  in  Re  Will  ofMackay,  110  N.  Y.  611,  18  N.  E. 
Itep.  488,  which  in  most  respects  is  stronger  in  favor  of  probate  than  in  the 
case  at  tmr.  There  the  testator  said:  "'Gentlemen,  what  I  sent  for  yon  for 
was  to  sign  my  last  will  and  testament'  Thereupon  he  took  from  his  writ- 
ing-desk the  instrument  offered  for  probate,  and,  laying  it  before  the  wit- 
nesses,said:  'It  is  now  already  awaiting  your  signatures.'  He  then  presented 
the  instrument  to  the  witness  McCarrier  for  his  signature,  and  he  signed  it, 
saying,  as  he  did  so,  '  I  am  glad.  Father  Mackay,  you  are  making  your  will  at 
this  time.  I  don't  suppose  it  will  shorten  your  life  any.'  To  which  he  re- 
plied, '  Yes.  He  wanted  it  done,  and  oft  his  mind.'  And  then  the  witness 
Mulligan,  who  bad  joined  in  this  conversation,  signed  the  instrument  as  a 
witness.  At  the  time  of  exhibiting  the  instrument  to  the  sul>scribing  wit- 
nesses, he  told  them  it  was  his  will,  but  he  handed  it  to  them  so  folded  that 
they  could  see  no  part  of  the  writing  except  the  attestation  clause,  and  they 
did  not  see  either  his  signature  or  seal."  The  court  held  that  the  decisions 
below,  refusing  probate,  were  right,  because  the  signature  was  not  seen,  and 
then  referred  to  the  case  above  quoted,  holding  the  same  to  be  true  where  one 
of  them  did  not  see  the  signature.  In  Re  Will  of  Hunt,  110  N.  Y.  278. 18 
K.  E.  Kep.  106,  it  was  assumed  that  the  witnesses  saw  the  signature  of  the 
testator,  and  also  that  they  knew  the  contents  of  the  attestation  clause.  Here 
neither  of  the  witnesses  knew  the  contents  of  the  attestation  clause,  and  one 
of  them  did  not  see  the  signature.  In  re  Will  of  Van  Qetxon.  47  Hun,  5;  In 
re  Will  of  Look,  7  N.  Y.  Supp.  298.  Even  if  the  learned  counsel  for  the  ap- 
pellant is  right  in  his  contention  that  some  of  the  findings  of  the  surrogate 
against  him  were  too  strong,  still,  having  reference  to  all  the  proofs  in  the 
case,  the  surrogate  could  not  have  reached  a  different  conclusion  than  be  did. 
The  decree  of  the  surrogate  must  be  aflirmed.    All  concur. 
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ExoHANOB  Kat.  Bank  o.  Mabsiiall  tt  al. 

(Supreme  Court,  General  Term,  lyth  Department.    April  11, 1890.) 

tsuir-'DrsKTtTSQ  jl  Vbbdiot— iHBTBUOnOH. 

At  the  close  of  plalntUTB  evidenoe,  defendant  asked  a  dismissal  of  the  oom- 
plaint,  which  was  refused,  and  he  excepted.  He  then  stated  he  wished  to  go  to  the 
jury,  bnt  declined  to  indicate  any  question  for  the  jury  to  pass  upon,  Baying  he 
would  put  it  in  the  form  of  a  request  to  charge.  The  court  made  no  ruling  upon  this 
SDggestion,  and  no  exception  was  asked  or  taken  by  defendant.  Meld,  that  defeud- 
ant  had  abandoned  all  claim  to  go  to  the  jury. 

Appeal  from  circuit  court,  Cattaraugus  county. 

Action  hj  Exchange  National  Bank  of  Olean  against  Charles  A.  Marshall 
and  George  D.  Briggs.  Defendant  Marshall  appeals  from  an  order  denying 
his  motion  for  a  new  trial. 

Argued  before  DvriaHT,  P.  J.,  and  Macomber  and  Corlett,  JJ. 

Speneer  Clinton,  {George  Clinton,  of  counsel,)  for  appellant.  /.  R.  (b  M, 
B,  JtaeU,  for  respondents. 

CoBLETT,  J.     In  April,  1882,  the  defendants  and  Henry  A.  Bichmond,  of 
the  city  of  BufTalo,  became  partners  for  the  purpose  of  engaging  in  the  lumber 
business  in  the  state  of  Pennsylvania.  Bichmond  sold  his  interest  in  the  firm  be- 
fore any  business  was  transacted.  Briggs  was  the  business  manager  of  the  firm, 
and  nearly  all  transactions  were  in  his  name.    The  company's  oflace  was  in 
Buffalo,  where  the  books  were  kept.    In  doing  business  three  notes  were 
made:  "8500.00.    Buffalo,  N.  Y.,  August  28,  1888.    Three  months  after 
date,  I  promise  to  pay  to  the  order  of  S.  £.  Farnsworth  five  hundred  dollars, 
at  Bank  of  Buffalo,  Buffalo,  N.  Y.     Value  received.    G.D.  Briggs."    Two 
other  notes  were  made,  in  substantially  the  same  form, — one  for  $600,  dated 
September  10,  1888,  due  in  three  months,  signed  as  the  first;  the  other  for 
81,000.  dated  Septeml>er  17,  1888,  due  in  three  months,  and  signed  by  Briggs 
in  the  same  way.     All  of  them  were  claimed  by  the  plaintiff  to  be  given  in 
the  business  of  the  firm,  and  they  were  transferred  before  due  to  the  plain- 
tiff.   The  firm,  in  the  course  of  its  business  in  lumbering,  made  an  oral 
agreement  with  Farnsworth,  the  payee  mentioned  in  the  notes,  to  manufact- 
orethe  timl)er  Into  lumber  on  the  defendant's  land,  and  to  build  a  tram  road 
or  railway  for  the  purposes  of  the  business.     It  was  claimed  on  the  part  of 
the  plaintiff  that  the  notes  were  given  to  Farnsworth  for  work  and  labor  per- 
formed on  his  contract.    It  also  appeared  that  Farnsworth  assigned  to  the 
plaintiff  the  accounts  for  labor  represented  by  the  notes,  as  well  as  the  notes. 
This  action  is  brought  to  recover  the  amount.    The  complaint  alleges,  among 
other  things,  that  the  firm  name  was  G.  D.  Briggs,  and  that  the  business  of 
the  firm  was  conducted  in  that  name.     The  answer  admits  the  partnership, 
and  the  nature  of  the  business  followed  by  the  firm,  but  denies  that  G.  D. 
Briggs  was  the  firm  name,  or  that  the  notes  were  obligations  of  the  firm,  and 
also  the  firm's  indebtedness  to  Farnsworth.    The  cause  was  tried  in  Septom- 
ber,1889.    The  plaintiff,  at  the  close  of  his  evidence,  offered  to  surrender  the 
notes  to  the  defendants.    The  defendants'  counsel,  in  replying  to  this  offer, 
stated:  "Yon  then  claim  on  the  assignment  of  the  consideration."  Theplain- 
tiS'soounsel  replied,  in  substance,  that  he  claimed  on  the  notes  and  assignment. 
The  defendants'  counsel  moved  for  a  dismissal  of  the  complaint  on  the  ground 
that  the  evidence  fails  to  establish  the  cause  of  action  that  the  plaintiff  has 
elected  to  rest  his  case  upon.    At  the  close  of  the  evidence  the  plaintiff's 
counsel  stated  that  he  saw  no  question  of  fact  for  the  jury,  and  asked  the 
court  to  direct  a  verdict  for  the  plaintiff.    The  defendants'  counsel  asked  the 
court  to  dismiss  the  complaint  on  the  evidence  and  on  the  ground  above 
stated.    The  trial  justice  said,  in  substance,  that  there  was  no  question  of 
factfortbe  jury,  and  that  the  plaintiff's  case  was  established  to  the  extent 
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necessary  to  entitle  a  recovery.  The  justice  proceeded  to  show  the  teasons  1 
so  concluding  at  some  length,  and  directed  a  verdict  for  the  the  plainti 
The  defendants'  counsel  excepted  to  the  motion  to  dismiss  the  complaint  a 
the  direction  of  a  verdict,  and  requested  to  go  to  the  jury.  The  court  aakt 
the  counsel  to  state  any  question  of  fact  which  ought  to  be  submitted  to  t 
jury.  The  counsel  declined  to  specify  any  question  which  the  jury  ought 
pass  upon.  The  court  repeated  the  question,  and  the  counsel,  in  reply,  Sii 
that  he  should  ask  the  court  to  charge  that,  if  Farnsworth  knew  that  tl 
paper  was  intended  to  be  the  personal  paper  of  Briggs,  and  was  satisfied  th 
there  was  no  indebtedness  to  Farnswortli,  then  the  plaintiff  could  not  recovc 
but  he  did  not  ask  to  go  to  the  jury,  or  indicate  any  question  of  fact  which  I 
desired  to  have  the  jury  pass  upon. 

It  is  obvious  from  the  above  statement  that  the  trial  justice  was  right 
directing  a  verdict.  The  counsel  on  both  aides  assumed  that  there  were 
questions  for  the  jury  to  pass  upon, — the  plaintiffs  counsel,  by  asking  thei 
rection  of  a  verdict;  the  defendants'  counsel,  by  asking  a  dismissal  of  the  coi 
plaint.  The  counsel  also  stated  that  he  wished  to  be  allowed  to  go  to  the  jur 
When  requested  by  the  court  to  indicate  some  question  he  wished  the  ju 
to  pass  upon,  he  declined,  and  Unally  stated  that  he  would  put  it  in  the  foi 
of  a  request  to  charge.  There  was  nothing  before  the  court  to  charge  upo 
and  the  defendants'  counsel  so  assumed,  because  the  court  made  no  rulii 
upon  that  suggestion,  nor  did  the  defendants'  counsel  ask  any,  or  take  ane 
ception.  All  tliat  occcurred  shows  that  neither  party  desired  any  questions 
be  passed  upon  by  the  jury.  If  the  learned  counsel  for  the  defendant  hi 
asked  to  go  to  the  jury  on  the  question  whether  the  notes  were  given  in  consi 
eration  of  a  debt  due  by  the  firm  to  Farnsworth,  or  whether  the  firm  was  i 
debted  to  Farnsworth  to  the  amount  of  the  notes,  or  upon  either  of  tho 
questions,  he  would  have,  undoubtedly,  been  allowed  to  do  so  by  the  tri 
court,  if  there  was  any  conflict  in  the  evidence  as  to  those  questions,  oreithc 
But  by  refusing  to  specify  any  question  of  fact  which  he  wished  submitte 
in  view  of  what  occurred,  he  abandoned  all  claim  on  that  subject.  It  is 
familiar  rule  that  the  general  objection  or  request  is  unavailing  if,  by  callii 
specific  attention  to  the  point,  it  might  have  been  obviated.  Quinby  v.  Straui 
90  K.  Y.  664;  Leggett  v.  Hyde,  58  N.  Y.  272;  Collins  v.  Bums.  63  N.  Y. 
In  Koehler  v.  Adler,  78  N.  Y.  287,  290,  the  counsel  asked  to  go  to  the  juryi 
a  specific  question.  The  rulings  of  the  trial  justice  on  the  subject  of  e^ 
dence,  to  which  exeception  was  taken,  were  correct. 

The  knowledge  of  one  partner  as  to  what  the  other  was  doing  within  tl 
scope  of  their  business,  or  as  to  what  private  agreement  was  made  betwe< 
them,  cannot  affect  the  rights  of  third  persons  dealing  with  the  firm.  Tl 
order  must  be  afiirmed. 

DwiOHT,  P.  J.,  and  Macouber,  J.,  concur. 


Cramer  et  al.  v.  Masonic  Life  Ass'k  of  Western  New  York. 
(Supreme  Cnurt,  General  Term,  Fifth  Department.    April  11, 1890.) 

Lite  Insckastok — Mctdal  Bene7it  Sooiett— Withdrawju. 

The  by-laws  of  a  life  insurance  association  provided  that  a  member  may  ai  a) 
time  withdraw  from  this  association  by  giving  notice  in  writing  of  such  IntenUi 
to  do  80,  and  paying  all  assessments  and  dnes  to  date.  Held,  m  an  action  on  t 
certiAcate  after  his  death,  that  a  notice  of  withdrawal  by  decedent  was  a  bar  tot 
action,  though  the  company  had  not  assented  or  dissented  thereto,  nor  erased  t 
name. 

Same— EviDBNOB. 

In  an  action  on  a  life  insurance  certiflcate,  where  the  question  of  membership 
in  issue,  evidence  showing  that  deceased  was  not  a  memoer  Is  admissible,  thouf 
his  withdrawal  is  not  pleaded. 
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Motion  for  new  trial  on  exceptions. 

Action  bj  Emma  £.  Cramer,  Grace  £.  Cramer,  and  Mjrtle  Cramer,  infants, 
by  tlieir  guardian  od  litem,  Emma  E.  Cramer,  against  the  Masonic  Life  As- 
sociation of  Western  New  York,  to  recover  on  a  certiflcate  of  insarance  issued 
by  dc^ndant  on  the  life  of  Leonard  L.  Cramer.  Tlie  trial  Justice  directed  a 
Tsrdict  for  defendant,  exceptions  to  be  beard  In  the  flnt  instance  at  general 
term. 

Argued  btfore  Dwioht,  F.  J.,  and  Maoombkb  and  Corleit,  JJ. 

Otorge  C.  Reed,  for  appellants.    Leroy  Parker,  tor  respondent. 

CoBixTT,  J.  In  June,  1887,  Leonard  L.  Cramer  became  a  member  of  de- 
fendant's association,  and  was  insured  by  it  for  $2,000.  He  took  a  certificate. 
He  was  taken  sick  on  the  24th  day  of  January,  1888,  and  died  on  the  SOth  of  the 
ume  month.  On  the  1st  day  of  February  the  repiesentatives  of  the  insured  paid 
to  the  company  all  the  assessments  which  fell  due  on  and  before  that  day.  The 
defendant  accepted  the  money,  but  it  bad  no  knowledge  at  the  time  of  the 
sickness  or  deuth  of  Cramer.  The  defendant  refused  to  pay  the  insurance, 
and  the  plainti&s  brought  this  action.  The  cause  was  triod  at  the  Wayne 
circuit  in  June,  1889,  before  Justice  Bdhset  and  a  jury.  At  the  close  of  the 
eTidence  the  trial  justice  directed  a  verdict  for  the  defendant.  The  plaintiffs 
excepted,  and  the  exceptions  were  ordered  to  be  heard  here.  The  complaint 
alleges,  in  substance,  that,  at  the  time  of  his  death,  Cramer  was  a  member  of 
the  order,  In  good  standing;  that  the  contract  of  insurance  was  in  full  force 
and  effect,  and  had  never  been  withdrawn,  forfeited,  vacated,  or  lapsed.  The 
answer  put  in  issue  the  allegations  of  membership  at  the  time  of  death.  The 
central  contention  on  the  trial  was  whether  the  deceased  was  a  member  when 
he  died.  The  defendant  insisted  that  he  lost  his  membership  by  withdrawal, 
and  also  forfeiture  for  non-payment  of  assessments. 

Section  1,  art.  15,  of  the  by-laws  of  the  defendant,  which  are  a  part  of  the  in- 
■nrance  contract,  provides:  "A  member  may  at  any  time  withdraw  from  this 
association  by  giving  notice  In  writing  of  such  intention  to  do  so,  and  paying 
to  the  secretary  all  the  assessments  and  dues  that  may  be  due  at  the  time  of 
giving  such  notice."  The  next  section  provides  that,  in  the  absence  of  such 
notice,  he  shall  be  bound  to  pay  all  assessments  made  before  a  notice  from 
the  secretary  of  the  erasure  of  his  name  for  non-payment  of  dues  or  assess- 
ments. The  third  section  provides  that  such  withdrawal  forfeits  all  money 
pddto  the  association,  and  releases  it  from  the  payment  of  all  claims  or  bene- 
fits. The  above  sections  specify  the  circumstances  and  conditions  under  which 
a  member  may  withdraw  from  the  associHtion,  terminate  liabilities,  and  re- 
linqaish  claims.  It  wUl  be  ottserved  that  this  right  of  withdrawal  on  the  part 
of  tbe  insured  is  absolute,  and  in  no  waydependent  upon  the  assent  or  dissent 
d  tbe  company.  Its  omission  to  erase  his  name  or  accept  his  withdrawal  in 
no  way  restricts  or  limits  the  absolute  right  of  withdrawal  under  the  contract. 
In  reply  to  a  request  of  the  defendant  to  tlie  deceased  to  pay  an  assessment, 
be  sent  tbe  defendant  a  postal,  of  which  tbe  following  is  a  copy: 

"Maokdon,  N.  T.,  Jan'y  21,  '88. 
"Yoar  statement  dated  Jan'y  18.  '88,  is  received.    In  November,  I  sent 
you  P.-note  saying  I  wished  to  withdraw  from  membership,  and  not  to  send 
me  any  more  assessments. 

"Very  truly  yours,  L.  L.  Cramer." 

Tbe  defendant's  counsel  offered  this  in  evidence.  The  plaintiffs'  counsel 
objected  on  tbe  ground  that  it  was  not  pleaded,  and  that  they  did  not  plead 
that  tbey  had  ever  acted  upon  it.  Tbe  objection  was  overruled,  and  tbe  plain- 
tiffs' counsel  excepted,  and  the  postal  was  put  in  evidenc&  The  question 
of  membersbip  being  in  issue,  any  evidence  tending  to  show  that  the  deceased 
was  not  a  member  was  admissible.  The  other  ground  upon  which  the  plain- 
tiffs' ooansel  based  his  objection  was  that  tlie  withdrawal  was  never  acted 
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upon  by  the  company.  As  above  shown,  the  action  of  the  company  was  im- 
material. The  evidence  tended  to  show  that  the  postal-card  sent  in  Novem- 
ber, referred  to  in  the  one  above  quoted,  was  not  received  by  the  company; 
but  it  was  assumed  on  both  sides  that  it  was  properly  sent  by  the  deceased.  The 
one  of  January  21st  shows  tliat  Cramer  adhered  to  his  determination  to  with- 
draw, leaving  no  room  for  conjecture  or  inference  that  the  notice  of  Noveok- 
ber  was  not  deliberate,  or  was  given  under  a  misapprehension.  At  ttiattlm«b 
be  determined  to  withdraw,  did  wtiat  the  by-laws  required  to  insure  that  xe- 
Bult,  announced  his  adherence  to  that  position,  and  there  ia  no  evidence  of 
any  change  of  mind  or  position  on  the  part  of  the  deceased  during  his  life- 
time. At  the  close  of  the  evidence  the  plaintiffs'  counsel  aslted  to  go  to  the 
jury  on  the  question  of  withdrawal.  The  request  is  general.  No  specifia 
question  is  pointed  out  or  suggested  as  being  one  for  the  jury,  and  it  must  be 
assumed  that  they  only  desired  to  have  the  jury  pass  upon  the  question  as  to 
whether  the  company  acted  upon  the  witlidrawal.  No  suggestion  was  made 
that  the  November  postal  was  not  properly  served.  Nothing  was  dne  at  the 
time  this  notice  of  an  Intention  to  withdraw  was  given.  The  first  assessment 
would  not  fall  due  until  the  1st  day  of  December.  The  insured,  therefore,  by 
his  own  act,  during  his  life-time  availed  himself  of  his  right  under  the  con- 
tract, and  ceased  to  be  a  member,  which  eftectually  bars  a  recovery.  It  does 
not  distinctly  appear  upon  what  ground  the  trial  justice  placed  bis  decision 
directing  a  verdict,  but  it  was  assumed  by  the  counsel  on  the  argument  that 
the  decision  was  based  upon  the  ground  that  the  insured  ceased  to  be  a  mem- 
ber by  withdrawal.    Motion  for  a  new  trial  is  denied.    All  concur. 


LeNNON  «.  SXII.E3. 

{Supreme  Court,  General  Term,  First  Department.   March  38, 1890.) 

Lib  Fs^trsEKS — Cancellation  ov  Notiob. 

Under  Code  Civil  Proc.  N.  T.  {  1674,  providing  that,  if  a  plaintiff  who  has  filed  a 
notice  of  pendency  of  action  noKleots  unreasonably  to  proceed,  the  court  may  order 
the  notice  canceled,  an  order  of  cancellation  Is  properly  made  when  the  application 
shows  a  judgment  of  dismissal  voluntarily  entered  by  plaintiff,  an  afflrmanoe  of 
the  judgment  rendered  against  him,  and  prejudice  to  defendant  arising  from  the 
continuance  of  the  notice  uncanceled. 

Appeal  from  special  term.  New  York  county. 

Action  by  William  F.  Lennon  against  Mary  A.  Stiles.    Plaintiff  appeals 
from  order  canceling  notice  of  pendency  of  action. 
Argued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 
James  Kearney,  for  appellant.     R.  B.  Ailing,  for  respondent. 

Bradt,  J.  This  action  was  brought  to  enforce  speciSc  performance  of  an 
alleged  contract  for  the  exchange  of  real  estate.  It  was  tried  before  Justice 
Inorahah,  and  decided  in  favor  of  the  defendant.  By  the  decision  the  learned 
justice  (see  re]}ort  of  opinion,  4  N.  Y.  Supp.  487)  determined  to  refnse  a  judg- 
ment of  speclQc  performance,  leaving  the  plaintiff  to  his  remedy  at  law,  and 
giving  him  the  opportunity,  if  he  desired  to  avail  himself  of  it,  of  entering  a 
judgment  dismissing  the  complaint,  without  costs.  The  plaintiff  availed  him- 
self of  that  privilege,  and  then  appealed  from  the  judgment.  The  point  aris- 
ing upon  that  circumstance  does  not  appear  to  have  been  presented,  (see  report 
of  general  term  opinion,  5  N.  Y.  Supp.  870;)  but  it  seems  quite  clear  ttiat  the 
plaintiff,  having  availed  himself  of  a  favor  granted  by  the  court,  viz.,  the  dis- 
continuance of  the  action  without  payment  of  costs,  could  not  maintain  an 
appeal.  If  there  be  any  doubt,  however,  about  that,  the  fact  that  the  Judg- 
ment was  affirmed,  taken  in  connection  with  the  provisions  of  sectian  1674 
of  the  Code,  was  quite  sufficient  not  only  to  justify,  but  to  require,  in  the 
proper  administration  of  justice,  the  cancellation  of  the  notice.    The  section 
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just  mentioned  expressly  provides  that  after  an  action  is  settled,  discontinued, 
or  abated,  etc..  the  court  may,  in  its  discretion,  upon  the  application  of  any 
person  aggrieved,  upon  notice,  direct  that  such  notice  be  canceled  of  record. 
See,  also.  Wagner  v.  Perry,  3  N^.  Y.  Supp.  880.  The  application  upon  the 
patt  of  the  defendant  established  the  fact  that  the  continuance  of  the  notice 
was  prejudicial  to.  his  interests,  and  an  obstacle  in  the  successful  use  of  his 
property;  and  that  justly  called  into  exercise  the  discretion  conferred  by  the 
section  stated.  The  application  presented  to  the  court  had  these  features, 
viz.,  a  judgment  of  dismissal  voluntarily  entered  by  the  plaintiff  as  matter  of 
choice,  an  aflSrmance  of  the  judgment  rendered  against  him  by  the  appellate 
court,  and  prejudice  to  the  defendant  arising  from  the  continuance  of  the 
notice  uncanceled.  Under  these  circumstances,  the  order  appealed  from  was 
decidedly  proper,  and  it  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


SmoNB  V.  GoLDBAOH  et  al. 
(Supreme  Court,  Oenerat,  Term,  First  Department    March  23, 1890.) 

FlUUDULBKT  CONTZTANCX— Ck>irFBS8ION  OW  JrDOMBKT. 

Where  the  confession  of  a  jndgment  includes  a  debt  not  due,  and  is  part  and  par- 
cel of  a  scheme  to  remove  property  from  the  reach  of  creditors,  it  is  void,  not  to  the 
extent  of  the  frand,  but  absolutely,  under  2  Rev.  St.  N.  Y.  i  1,  p.  187;  and  it  is  im- 
material whether  the  plaintiff  was  cognizant  of  the  fraud  or  not. 

Appeal  from  special  term.  New  York  county. 

Action  by  Joseph  Simons  against  Frank  M.  Simons  and  Samuel  Goldbach. 
Sigmund  Ashner,  an  attaching  creditor  of  the  defendants,  appeals  from  an 
order  denying  his  motion  to  vacate  the  judgment,  and  execution  entered 
therein. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

/.  Fennel,  for  appellant.  Joseph  Kohler,  (George  Hahn,  of  counsel,)  for 
respondent. 

Van  Brttnt,  F.  J.  On  the  4th  of  December,  1889,  the  defendants  con- 
leased  a  judgment  in  favor  of  the  plaintifC  for  $4,117.58;  and  the  same  was 
duly  entered,  and  an  execution  issued  thereon  on  that  day.  The  appellant, 
having  obtained  an  attachment  against  the  property  of  the  defendants,  and 
caused  the  sheriff  to  levy  upon  the  identical  property  levied  upon  under  said 
execution,  made  a  motion  to  vacate  the  said  judgment  and  execution  upon 
the  ground  that  such  judgment  was  fraudulent  and  void,  and  was  entered 
pursuant  to  a  scheme  to  cheat  and  defraud  .the  creditors  of  the  defendants, 
and  that  the  execution  was  irregular  in  that  it  was  issued  for  the  whole 
amount  of  the  jndgment,  while  only  a  part  of  the  sum  secured  by  the  judg- 
ment was  due.  The  learned  justice  In  the  court  below  reduced  the  judgment 
to  83,081.19  for  damages  and  costs,  and  allowed  the  same  to  stand  for  the  bal- 
ance. In  arriving  at  this  conclusion  the  learned  j  ustice  allowed  a  claim  for 
t835.81  for  merchandise  due  from  the  plaintiff  to  the  defendants,  and  8200 
for  money  loaned, — an  item  put  in  thQ  books  by  the  defendant  Simon.  There 
was  also  included  in  the  judgment  a  note  dated  Kovember  8, 1889,  payable  30 
(lays  after  date,  for  $302,  and  hence  not  due  when  judgment  was  confessed, 
vhicb  was  allowed  to  remain ;  and  from  the  order  thereupon  entered  this  ap- 
peal is  taken. 

There  is  no  doubt  as  to  the  power  of  the  court  to  amend  the  judgment  and 
execution,  if  an  honest  mistake  had  been  committed  as  to  the  amount.  But 
it  is  clear,  from  the  circumstances  attending  the  entry  of  the  judgment  in 
question,  and  from  the  fact  that  a  fraudulent  item  of  6200  was  included  in 
the  judgment,  that  the  confession  was  not  made  in  good  faith,  but  was  made 
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with  intent  to  hinder,  delaj,  and  defraud  creditors;  and,  if  this  was  the  fact, 
then  It  is  entirely  immaterial  whether  the  plaintiff  in  the  confession  was  cog- 
nizant  of  the  fraud  or  not.  The  judgment  would  be  equally  Invalid.  In  the 
case  of  an  assignment  with  preferences,  where  a  preference  has  been  made 
for  a  fraudulent  amount,  under  the  statute,  such  a  fraudulent  preference  in- 
validates the  whole  assignment;  or  where,  in  a  judgment,  there  is  included, 
intentionally,  more  than  is  actually  due,  such  judgment  is  void,  not  to  the  ex- 
tent of  the  fraud,  but  wholly,  according  to  the  provisions  of  the  statute.  2 
Bev.  St.  §  1,  p.  137,  reads  as  follows:  "Every  conveyance  or  assignment,  in 
writing  or  otherwise,  of  any  estate  or  interest  in  lands,  or  in  goods  or  things 
in  action,  or  of  any  rents  or  profits  issuing  therefrom,  and  every  charge  upon 
lands,  goods,  or  things  in  action,  or  upon  the  rents  or  profits  thereof,  made 
with  tiie  intent  to  binder,  delay,  or  defraud  creditora  or  other  persons  of  their 
lawful  suits,  damages,  forfeitures,  debts,  or  demands,  and  every  bond  or  other 
evidence  of  debt  given,  suit  commenced,  decree  or  judgment  suffered,  with 
the  lilte  intent,  as  against  the  person  so  hindered,  delayed,  or  defrauded,  shall 
be  void."  The  learned  court  below,  upon  sufficient  evidence,  having  found 
that,  as  to  a  portion  of  this  judgment,  it  was  fraudulently  entered,  was  t)onnd, 
Hnder  the  provisions  of  the  statute,  to  vacate  the  judgment,  because  sach 
judgment,  entered  under  such  circumstances,  is  declared  by  the  statute  to  be 
absolutely  void.  If  the  defendants  included  in  their  confession  of  judgment 
more  than  the  plaintiff  was  entitled  to  receive,  there  can  no  claim  be  made 
that  it  was  an  honest  mistake.  They  were  upon  the  verge  of  bankrupt*^. 
They  could  not  continue  their  business,  and  they  confessed  this  judgment  for 
the  purpose  of  securing  the  father  of  one  of  the  defendants;  and  theevidenoe 
seems  to  be  that  at  least  a  large  proportion  of  tlie  amount  covered  by  this 
judgment  was  not  due.  Of  this  fact  they  were  well  aware,  and  yet  the  judg- 
ment is  entered  for  the  full  amount.  This  was  a  fraud  upon  the  creditors 
which  renders  sucli  judgment  void,  pursuant  to  the  statute. 

There  was  evidence  adduced  by  the  aiUdavits  that  there  was  a  scheme  upon 
the  part  of  these  defendants  to  remove  their  property  from  the  reach  of  their 
creditors,  and  that  the  attorney  who  issued  this  execution,  and  who  was  the 
attorney  for  the  entry  of  the  confession  of  judgment,  was  cognizant  of  this 
intention.  The  entry  of  the  judgment,  and  the  carrying  out  of  the  intention, 
was  evidently  one  scheme;  but  it  is  urged  that  the  knowledge  of  this  attor- 
ney of  this  attempt  cannot  affect  the  plaintiff,  because  his  action  cannot  be 
said  to  involve  the  plaintiff  in  a  scheme  to  cheat  the  creditors  of  the  defend- 
ants, so  as  to  have  his  honest  judgment  set  aside.  In  this  proposition  the 
learned  counsel  forgets  that  it  is  not  necessary,  in  order  to  invalidate  this  judg- 
ment, that  the  plaintiff  had  cognizance  of  the  scheme  to  defraud  the  creditors. 
It  is  sufficient,  even  if  this  judgment  was  confessed  upon  an  lionest  debt,  that 
it  was  part  and  parcel  of  a  plan  by  which  some  portion  of  defendants'  prop- 
erty was  to  be  removed  and  concealed  from  their  creditors,  to  render  such 
judgment  absolutely  void,  because  all  the  acts  of  the  defendants  in  the  carry- 
ing out  of  such  a  scheme  are  necessarily  tainted  with  the  same  Infirmity.  In 
the  case  of  an  assignment  with  preferences,  although  honest  debts  may  be 
preferred,  yet,  if  any  portion  of  it  is  tainted  with  the  intent  to  defraud  cred- 
itors, the  whole  assignment  falls.  So,  in  the  case  of  the  confession  of  a  judg- 
ment, if  it  is  part  and  parcel  of  a  scheme  to  remove  property  from  the  reach 
of  creditors,  although  the  plaintiff  in  the  judgment  may  be  entirely  innocent, 
and  although  his  debt  may  be  entirely  honest,  the  judgment  is  tainted  by  the 
intent  of  the  parties  confessing  the  same.  It  is  not  necessary  that  the  plain- 
tiff should  be  involved  in  the  fraud  in  order  that  he  may  lose  the  security 
which  he  has  obtained  by  the  entry  of  the  judgment.  It  is  only  honaflde 
purchasers  for  value  who  are  protected  by  their  own  good  faith,  and  a  judg- 
ment creditor  does  not  stand  in  that  relation  towards  his  judgment  debtors. 

Upon  the  whole  case,  therefore,  instead  of  reducing  the  judgment  because 
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uertion  therein  of  a  fraudulent  amount,  the  court  should  have  Tacated 
e  entirely.  The  order  should  be  reversed,  and  the  judgment  vacated, 
0  costs  and  disbursements.     All  concur. 


McCtTixoH  V.  Aebt  Jk  Ck>.  et  at. 
Supreme  Court,  Oeiieral  Term,  Ftrst  Department.    March  88, 1890.) 

iHmHT— Defective  Affidavit. 

.  attacbment  issued  at  the  instance  of  the  receiver  of  a  corporation  will  be  va- 
1,  where  the  affidavit  therefor  consists  chiefly  of  general  statements  made  by 
eoeiver  himself  upon  what  appears  to  be  the  effect  of  the  books  and  papers  of 
company,  without  any  disclosure  of  facts,  and  falls  to  set  out  sufficient  of  the 
iment  upon  which  the  action  is  brouKhttoepable  the  court  to  ascertain  whether 
tdant  la  in  any  default. 

9  defect  in  makine  the  princiml  averments  npon  information  and  belief  is  not 
1  by  a  statement  that  plaintiff's  knowledge  and  belief  has  been  derived  from 
I,  papers,  agreements,  and  accounts  of  the  parties  to  the  action  in  his  posses- 
and  from  knowledge  of  the  affairs  of  his  company,  and  Its  relations  with  de- 
ints,  acquired  while  in  Its  employ  as  book-keeper  for  14  months  before  his  ap- 
jnent  as  receiver. 

Ell  from  special  term.  New  York  county. 

n  by  Charles  S.  McCuUoh,  as  receiver  of  the  Non-Magnetic  Watch 
J  of  America,  against  Alfred  Aeby,  Leo  Aeby,  and  Aeby  &  Co.  Aeby 
ppeal  from  part  of  an  order  refusing  to  vacate,  as  against  them,  a  war- 
attachment  obtained  by  plaintifT. 

6d  before  Van  Brunt,  P.  J.,  and  Bhady  and  Daniexs,  JJ. 
rick  Robertson  and  Arthur  S.  Robertson,  for  appellants.    Joseph  FeU 
lot  respondent. 

EL8,  J.  Two  individuals  were  sued  with  this  defendant  in  this  ao 
d  aa  to  them  the  attachment  was  discharged  on  account  of  the  failure 
ffldavit  to  set  forth  a  causp  of  action  against  them,  but  the  same  re- 
denied  to  the  company.  The  afSdavit,  so  far  as  it  was  directed  to  the 
re  of  a  cause  of  action,  chiefly  consists  of  general  staiements  made  by 
liver  himself,  on  information  and  belief.  He  does  not  appear  to  have 
sonal  knowledge  of  any  of  the  occurrences  mentioned  by  liim,  but  his 
nts  have  been  made  upon  what  appeared  to  him  to  be  the  effect  of  the 
Dd  papers  of  the  company,  without  inserting  in  the  ailldavit  items  or 
nts  which  of  tiiemselves  would  appear  to  maintain  his  inferences  or 
ions.  The  affidavit  ceHainly  was  not  drawn  with  that  degree  of  care 
I  importance  of  the  case  required  should  have  been  observed;  for  tlie 
as,  if  they  in  fact  existed,  upon  which  the  receiver  made  his  state- 
should  have  been  inserted  in  the  affidavit,  so  far  at  least  as  to  sliow 
IS  of  the  agreement  upon  which  the  action  has  been  brought.  But 
I  not  been  done;  and  instead  of  doing  it  it  has  been  stated  that  the 
y,  for  whose  effects  the  plaintiff  has  been  appointed  receiver,  agreed 
ace  money  to  the  defendants,  or  to  the  Aeby  Company,  amounting  to 
1  of  SIOO.OOO,  for  which  that  company  would  manufacture  and  deliver 
ompany  represented  by  the  plaintiff  watches  and  watch  movements, 
1  and  designated  in  the  agreement,  and  at  the  times  therein  mentioned, 
;  any  statement  being  made  what  those  terms  were  agreed  to  be.  If  the 
3nt  contained  any  stipulation  on  that  subject.  It  is  further  added  that 
ipany  represented  by  the  plaintiff  did  advance  or  loan  money  to  thede- 
s  on  account  of  watches  and  watch  movements,  delivered  and  to  be  de- 
to  the  company,  for  which  the  plaintiff  was  appointed  receiver,  and 
additional  sum  of  $24,650.63  was  also  paid  on  account  of  watches  and 
movements  delivered  and  to  be  delivered  by  the  Aeby  Company, 
lay  have  been  agreed  to  be  done  by  the  Aeby  Company,  in  the  way  of 
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performing  the  terms  of  the  agreement,  or  when  that  performance  abould  have 
been  rendered,  has  not  been  disclosed  in  this  affidavit,  and,  if  the  plaintiff  has 
been  correct  in  the  other  statements  relating  to  the  agreement,  he  has  still 
failed  to  show  by  his  affidavit  thai  the  Aeby  (Company  was  in  default  in  its 
performance.  The  affidavit  does  state  that  this  company  made  and  delivered, 
prior  to  the  time  of  the  plaintiff's  appointment  as  receiver,  watches  and  watch 
movements,  amounting  in  price  to  the  sum  of  051,810.18.  and  that  the  de- 
fendants did  not  perform  their  agreement  in  many  particulars,  and,  among 
others,  did  not  furnish  the  different  grades  of  watches  as  required  by  the 
agreement,  and  did  not  furnish  them  within  the  time  specified;  and  tliatisall 
that  the  affidavit  contains  by  way  of  establishing  the  default  in  the  perform- 
ance of  the  agreement  on  the  part  of  the  defendants,  and  it  consists  only  in 
inferences  drawn  by  the  plaintiff  from  what  the  a^davit  fails  to  disclose  as 
facts  sustaining  such  inferences.  For  this  object,  the  least  that  should  have 
been  done  was  to  have  set  forth  the  language  of  the  agreement,  or  its  sab- 
stance,  as  to  the  times  or  periods  within  which  the  defendants  had  become  ob- 
ligated to  perform  the  residue  of  their  contract,  and  from  that  the  grounds 
would  have  been  presented  by  which  it  could  have  been  seen  whether  these 
inferences  or  conclusions  of  the  plaintiff  rested  upon  any  substantial  support. 
Without  a  disclosure  or  statement  of  so  much  of  the  agreement  as  compre- 
hended the  defendants'  obligations  in  the  way  of  manufacturing  and  deliver- 
ing the  watches  and  watch  movements  to  be  furnished  by  them,  it  is  impossi- 
ble to  see  from  the  affidavit  that  they  had  become  involved  in  any  default 
whatever  in  tlie  performance  of  the  obligations  of  their  contract. 

The  further  statements,  concerning  the  cause  of  action  contained  in  the  af- 
fidavit, are  still  more  inferential;  for  they  are  restricted  to  general  declara- 
tions of  the  amount  remaining  due  from  the  defendants  to  the  company  rep- 
resented by  the  plaintiff,  no  part  of  which  has  been  paid.  What  should  have 
been  done  was  to  have  presented  a  statement  of  the  facts,  from  which  it  oould 
be  seen  by  the  perusal  of  the  affidavit  that  a  cause  of  action  did  exist  In  favor 
of  the  plaintiff  as  receiver  of  the  company  for  which  he  had  been  appointed. 
Pride  v.  Railroad  Co.,  4  N.  Y.  Supp.  15;  Smith  v.  Davis,  29  Hun,  306; 
Straw  Board  Co.  v.  Inman,  5  N.  Y.  Supp.  888. 

What  the  affidavit  should  have  been  made  to  contain  was  a  statement  of  so 
much  of  the  agreement  as  would  disclose  the  obligation  created  by  it,  on  the 
part  of  this  as  well  as  the  other  defendants,  and  from  that,  if  the  facts  would 
warrant  the  conclusion,  it  could  then  be  seen  that  a  breach  of  the  agreement 
or  a  default  had  taken  place,  and  the  extent  of  the  relief  the  plaintiff  had  be- 
come entitled  to  by  reason  of  their  default.  There  was  an  entire  failure  to 
comply  with  this  requirement,  and  the  affidavit  was  left  in  such  a  condition 
that  it  cannot  be  seen  that  the  plaintiff  at  the  time  when  the  action  was  com- 
menced was  entitled  to  recover  anything  whatever  against  either  of  the  de- 
fendants. Besides  that,  its  material  averments  were  made  upon  information 
and  belief,  which  is  not  a  proper  foundation  for  an  attachment,  or  any  other 
order  affecting  the  rights  or  property  of  the  defendant.  Bank  v.  Alberger,  78 
N.  Y.  252.  And  this  defect  has  not  been  supplied  by  the  statement  made  in 
the  affidavit  that  the  plaintiff's  knowledge  and  belief  had  been  derived  from 
books,  papers,  agreements,  and  accounts  of  the  parties  to  the  action,  in  bis 
possession,  and  from  knowledge  of  the  affairs  of  the  company  of  which  he  is 
receiver,  and  its  relations  to  and  with  the  defendants,  acquired  while  he  was 
in  its  employ  as  book-keeper  for  14  months  before  his  appointment  as  re- 
ceiver. Whether  what  came  under  bis  observation  in  this  manner  supported 
the  statements  made  by  him  no  otherwise  appears  than  by  his  own  conclu- 
sions from  these  books  and  papers,  and  bis  knowledge  of  tlie  affairs  of  the 
company  while  he  was  book-keeper.  The  affidavit  throughout  has  been  made 
upon  ii^erences,  without  any  disclosure  of  the  facts,  if  they  existed,  tending 
to  support  the  inferences.    It  was  so  deficient  in  this  respect  as  to  present  do 
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action  against  this  company,  and  the  order  should  be  reversed,  with 
1  costs  and  disbursements,  and  the  attachment  vacated. 

)runt,  p.  J.    The  office  of  an  affidavit  is  to  present  to  the  court  the 
from  which  conclusions  of  fact  may  be  drawn,  and  in  this  respect 
x>m  a  complaint,  whose  office  it  is  to  set  forth  conclusions  of  fact  from 
legal  conclusion  is  to  be  drawn. 

r,  J.,  concurs. 


Blake  v.  Andrews  et  al. 
'uprtme  Court,  Oeneral  Term,  First  Department.    March  28, 1890.) 

r  ASB  Ci-iEST — Skbticbs — Action. 

endant's  intestate  wrote  plaintiff,  an  old  friend,  residing  in  Canada,  saying: 
a  very  long  time  since  you  sent  me  word  you  Intended  coming  to  see  me,  but 
id  not  come.  *  •  •  Is  there  any  chance  of  your  coming  this  way!  I  should 
}  see  you.  I  have  much  to  say  to  you,  and  want  you  to  do  something  for  me  I 
;  care  to  mention  here. "  In  consequence  of  this  letter,  plaintiff,  as  he  asserted, 
to  New  Torlc,  and  remained  there  until  Deoemher,  almost  dally  visiting  dece- 
who  was  confined  to  his  house,  and  rendering  the  alleged  services,  which  oon- 
.  chiefly  of  making  inquiries  as  to  the  value  of  stocks,  and  doing  some  writing, 
kture  of  which  did  not  appear.  The  value  of  the  services  was  not  shown  by 
istinct  evidence;  and  although  deceased  did  not  die  until  March,  1888,  and  de- 
t  never  saw  him  after  December,  1886,  no  bill  was  presented.  Held,  that  a 
g  adverse  to  plaintifTs  claim  would  not  be  disturbed. 

1  from  a  judgment  entered  upon  referee's  report,  disallowing  a  claim 
he  estate  of  Thomas  White,  deceased,  for  professional  services  ren- 
cedent  by  plaintiff,  John  N.  Blake,  as  his  attorney,  between  Septem- 
>,  and  December  9, 1886.  The  following  is  tlie  opinion  of  referee: 
N.  Blake,  the  claimant,  is  a  barrister  and  attorney  residing  and 
ig  his  profession  at  Toronto,  Canada.  He  was  acquainted  with  the 
for  many  years  prior  to  the  death  of  the  latter,  and  bad  attended  to 

for  him  as  counsel.  On  September  12,  1886,  the  deceased  wrote 
3W  York  to  the  claimant  at  Toronto,  requesting  him  to  assist  the 
I  endeavoring  to  ascertain  the  whereabouts  of  a  niece  whom  he  sup- 
be  in  New  Orleans  or  vicinity.  This  letter  also  contained  thefollow- 
s  there  any  chance  of  your  coming  this  way?  I  should  like  to  see 
have  much  to  say  to  you,  and  want  you  to  do  something  for  me  I 
'e  to  mention  here.'  According  to  the  postmarks,  this  letter  was  mailed 
York  September  14,  1886,  was  received  in  Toronto  tlie  next  day,  and 
rered  to  the  claimant  in  due  course.  On  receipt  of  this  letter,  Mr. 
ide  inquiries  of  friends  of  his,  in  Toronto,  who  had  been  in  New  Or- 
to  their  correspondents  there,  with  a  view  of  getting  some  informa- 
i  reference  to  Mr.  White's  niece.  One  of  these  gentlemen  referred  him 
O'Donnell,  to  whom  be  wrote,  and  from  whom  he  received  an  aii- 
lich  is  an  exhibit  in  tiie  case.  He  wrote  to  the  mayor  of  New  Or- 
d  advertised  in  the  newspapers  in  that  city;  expending  S4.25  for 
xne.  In  response  to  the  advertisement,  two  answers  were  received, 
ticular  employment  does  not  appear  to  have  proceeded  any  further, 
close  of  Septemtier,  1886,  the  claimant  went  from  Toronto  to  New 
f  here  he  met  Mr.  White  on  September  30,  1886.  He  remained  in 
rk  until  December  9,  1886,  when  he  returned  to  Toronto,  and  never 
deceased  again.  No  demand  was  ever  made  by  the  claimant  upon, 
presented  to,  Mr.  White  for  the  services  and  dlsbui'sements  now 

Mr.  White  died  March  20,  1888.  In  September,  1888,  the  claimant 
itb  the  administrators  a  claim  containing  these  items: 
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TO  Mrrioes  from  Sept  ietta,188S,  to  Sept  SOth. $     16  15 

BeryioesinNewTork,  Sept  80th  to  Deo.  nth,  1886,  Todays,  at  «30 1,44100 

Expenses,  same  period,  at  98  per  day 816  00 

Cash pd. advertisement EUzaWhite 4  SS 

Traveling  expenses  going  and  returning  to  Canada. SS  00 

n,7(»40 
Cr.    By  cash  on  aocount 965  00 

"This  claim  was  rejected  by  the  admlnifltraton,  and  was  thereupon  referred 
to  me,  as  sole  referee  under  the  statute.  The  claimant  endeavored  to  abow 
that  the  services  rendered,  both  here  and  in  Toronto,  were  of  greater  value 
than  is  set  forth  in  the  foregoing  particulars  of  the  claim;  but,  as  the  order 
of  reference  directs  me  to  ascertain  whether  a  claim  for  81.644.40  against  the 
estate  is  valid,  I  cannot  consider  a  claim  for  any  greater  amount.  Taking 
the  claim  aa  presented,  the  865  credited  on  account  more  than  pays  for  the 
services  at  Toronto,  and  the  disbursement  of  84.25  in  the  Eliza  White  matter. 
The  only  question,  therefore,  for  my  decision  is  as  to  the  claim  for  81,441.00 
for  services  rendered  in  New  Yorlc,  and  8248  disbursements  incidental 
thereto. 

"  The  extract  from  the  letter  already  given  did  not  constitute  an  employment 
of  the  claimant  concerning  the  matters  proved  to  have  been  performed  in  New 
York;  nor  is  it  attempted  to  be  shown  that  the  claimant  came  to  New  York 
because  of  the  receipt  of  that  letter,  or  of  any  suggestion  emanating  from  the 
deceased.  It  remains,  then,  to  be  considered  whether  the  alleged  services 
were  rendered  under  such  circumstances  as  would  reasonably  lead  the  de- 
ceased to  understand  that  he  mustpay  for  them,  and  the  claimant  to  expect 
to  receive  such  payment.  This  requires  an  examination  of  the  evidence.  It 
was  proved  on  behalf  of  the  claimant,  by  members  of  the  family  with  whom 
the  deceased  boarded,  that  at  the  time  spoken  of  the  deceased  was  an  invalid, 
practically  confined  to  his  room,  which  was  at  806  West  53d  street,  and  that 
Mr.  Blake  called  to  see  him  almost  every  day,  and  that  when  he  came  his 
Stay  was  protracted;  that  frequently  he  would  call  more  than  once  a  day;  and 
that  be  came  at  all  hours  of  the  day  and  evening.  Mr.  Blake's  statement  is 
that  he  does  not  recall  a  single  day  when  he  did  not  visit  the  deceased,  as  a 
rule,  and  that  be  used  to  come  down  town  every  day,  and  afterwards  go  up 
and  see  Mr.  White.  It  was  proved  by  members  of  the  family  heretofore  re- 
ferred to,  that  Mr.  White  had  said  that  Mr.  Blake  was  his  lawyer,  had  done 
business  for  him,  and  that  on  some  occasions  he  was  seen  writing  in  Mr. 
White's  room.  The  claimant  further  testified  that,  when  he  was  not  with 
the  decedent,  he  was  at  times  engaged  for  the  decedent  of  making  inquiries 
concerning  certain  stocks  and  a  railroad  bond  the  deceased  was  Interested  la. 
The  stocks  he  investigated  were  FaclQc  Mail,  Ohio  &  Mississippi.  Western 
Union,  Ontario  &  Western,  and  Central  Faci  Be,  and  the  bond  one  of  those  of  tM 
West  Shore  road.  This  investigation  consisted  of  making  inquiries  as  to 
present  value  and  probable  value.  He  also  went  to  a  good  many  places  to 
inquire  about  rooms  which  would  accommodate  Mr.  White  and  himself.  On 
cross-examination,  the  claimant  stated  that  from  1880  to  1886  he  was  not  en- 
gaged in  the  practice  of  his  profession,  and  that  in  January,  1886,  he  renewed 
that  practice  at  Toronto. 

"That  Mr.  Blake  spent  a  great  deal  of  time  with  the  deceased  seems  be- 
yond question;  but  the  amount  of  that  time  spent  by  the  claimant  in  render- 
ing services  is  not  shown  with  any  precision,  and  the  results  of  such  service 
are  not  shown  at  all.  Some  testimony  is  given  that  sometimes  he  wrote  for 
the  deceased;  but  whether  that  writing  was  such  as  needed  n  barrister  to  per- 
form it,  or  was  merely  clerical,  does  not  appear.  Neither  does  it  appear  how 
much  time  was  spent  in  writing.  If,  on  Utdt  a  dozen  occasions,  the  claimant 
had  done  mere  copying  fnr  the  deceased,  all  the  conditions  of  the  evidence  on 
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estion  of  writing  would  be  fully  met.  The  other  services  proved  con- 
of  the  investigation  of  the  prices  of  shares  in  the  stock  of  several  rail- 
srporations,  and  once  of  a  corporation  bond;  which  might,  for  anything 
}pears  to  the  contrary,  have  been  performed  by  almost  any  person  who 
ached  the  years  of  discretion.  The  investigation  as  to  the  West  Shore 
which  may  be  assumed  to  be  typical,  for  it  was  the  only  one  into  which 
timant  went,  proves  this  to  be  so.  It  was  a  service  which  a  boy  could 
rendered,  and,  indeed,  was  rendered  by  one;  for  Miss  Susan  Yeoman 
Ir.  White  once  asked  her  brother  to  go  to  the  office,  and  make  substan- 
,he  same  inquiry  about  the  same  bond.  All  the  evidence  on  this  head 
ue;  and,  as  was  said  of  the  services  in  writing,  half  a  dozen  such  serv- 
iking  but  little  time  for  each,  and  of  a  trivial  character,  would  meet  all 
}uirements  of  the  evidence  on  this  point. 

then,  I  find  the  claimant  entitled  to  compensation  at  a  rate  which  would 
;asonable  remuneration  for  a  barrister  for  the  period  specified,  which 
es  ten  Sundays,  it  must  be  on  the  theory  that  the  deceased  had  called 
aimant  here  to  perform  some  particular  service  such  as  was  vaguely 
Bted  by  the  letter,  and  had  then  kept  him  dancing  attendance  during  the 
I  covered  by  the  claim.  That  this  was  in  part,  at  least,  the  theory  of 
itnt's  counsel  is  shown  in  that  the  questions  as  to  the  value  of  services 
not  only  days  when  services  were  performed,  but  also  those  when  the 
mt  was  ready  to  perform  them.  But  the  difficulty  is  that  there  was  no 
of  a  retainer.  The  letter  did  not  constitute  one,  as  has  been  said  be- 
and,  for  aught  that  appears  to  the  contrary,  the  claimant  came  here  of 
'n  motion.  There  is  no  proof  of  a  retainer  after  the  claimant  got  here, 
>t  the  slightest  proof  that  he  was  kept  here  waiting  for  something  which 

expected  would  be  done;  and,  as  the  relation  seems  to  have  originated 
volition  of  the  claimant,  it  also  seems  to  have  terminated  in  the  same 
for,  by  the  claimant's  own  evidence,  it  appears  that  Mr.  White  said, 
the  former's  departure,  that  he  had  gone  to  Canada  to  attend  to  some 
D  in  which  he  was  interested.  On  the  other  hand,  it  was  proved,  on  be- 
I  the  administrators,  by  Clarke  White,  that  Mr.  Blake  was  in  New  York 
om  June  1  to  August  9,  the  same  year,  and  that  when  he  left  here  on 
iter  day  he  said  he  had  to  come  back  in  a  few  weeks.  If  this  be  true, 
e  claimant  does  not  deny  it,  the  visit  commencing  September  30,  1886, 

was  but  little  over  a  month  later,  was  not  because  of  the  employment 

deceased,  but  because  of  other  engagements  of  which  he  spoke  to  Mr. 
I  White,  which  engagement  may  have  very  well  been  what  one  of  the 
istrators  swears  the  claimant  told  him,  viz.,  that  having  been  out  of  prac- 
r  some  time  prior  to  January  1,  1886,  and  that  having  little  to  do,  be 
to  New  York,  contemplating  the  possibility  of  settling  here.  I  am 
thened  in  my  belief  that  this  is  the  true  theory  by  the  testimony  of  the 
nt  where  he  says  he  used  to  come  down  town  every  day,  and  afterwards 
and  see  Mr.  White,  (the  deceased,)  from  which  it  may  be  fairly  implied 
e  had  affairs  of  his  own  to  attend  to. 

lold  that  the  claimant  is  not  entitled  to  recover  any  portion  of  his  claim; 
le  services  performed  were  few  and  trivial,  and  such  as  the  deceased 

not  have  any  reason  to  expect  he  would  be  called  upon  to  pay  for, 
aUy  at  the  compensation  ordinarily  paid  to  a  barrister;  and  that  there 

no  recovery  for  the  time  the  claimant  was  here  ready  and  willing  to 
m  services,  because  there  is  no  express  or  implied  contract  that  he 

be  paid  for  so  doing.  I  am  strengthened  in  my  belief  of  the  justice  of 
inclusion  in  that  although  the  alleged  services  terminated  in  December, 
md  Mr.  White  did  not  die  until  March,  1888,  this  claim  was  never  pre- 

tohim." 

ued  before  Yan  Brcnt,  P.  J.,  and  Bkadt  and  Daniels,  JJ. 
2.  Johnes,  for  appellant.    Thomas  J.  Purdy,  for  respondents. 
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Bbadt,  J.  This  proceeding  was  the  result  of  a  claim  for  profeasioiul 
services  rendered  to  the  deceas^  by  tlie  appellant  as  a  lawyer  between  the  16Ui 
of  September,  1886,  and  the  9th  of  December,  in  that  year.  The  appellant  is  a 
barrister  and  attorney  in  active  practice  in  the  city  of  Toronto,  Canada.  Pr» 
yiouB  to  1880  he  seems  to  have  acted  as  counsel  for  the  decedent.  He  retired 
from  active  practice  from  1880  to  1886,  resuming  in  January  of  the  latter 
year.  The  decedent  was  at  tiiat  time  a  resident  of  New  York,  and  in  a  very 
precarious  slate  of  health,  which  continued,  and  from  which  be  never  recov- 
ered. In  September,  1886,  the  decedent  addressed  him  a  letter,  in  conse- 
quence of  which,  it  is  asserted,  he  came  to  New  York,  saw  the  decedent,  and 
remained  in  New  York  from  September  until  December,  visiting  the  dece- 
dent, who  was  conQned  to  his  house, almost  daily.  The  letter  began:  "It  ia 
a  very  long  time  since  you  sent  me  word  you  intended  coming  to  see  me,  but 
you  did  not  come;"  and  further  on:  "Is  there  any  chance  of  your  coming  this 
way?  I  should  like  to  see  you.  I  have  much  to  say  to  you,  and  want  yoa  to 
do  something  for  me  I  do  not  care  to  mention  here.  I  feel  I  shall  never 
be  able  to  leave  New  York."  The  services  rendered  were  what  may  be  des- 
ignated as  "semi-professional,"  consisting,  chiefly,  of  making  inquiries  as  to 
the  value  of  certain  stocks  and  bonds,  and  doing  some  writing;  but  what  the 
writing  related  to  does  not  appear.  The  referee  selected  for  the  necessary 
investigation,  in  a  very  careful  opinion  disposes  of  the  claim  adversely  to  the 
appellant;  and  it  may  be  that  it  is  not  necessary  to  do  more  than  refer  to  that 
.opinion,  in  consequence  of  its  elaborate  and  thorough  presentation  of  tbeoon- 
troversy.    But,  nevertheless,  some  observations  in  addition  will  be  made. 

The  services,  as  already  mentioned,  were  semi-professional,  and  are  such  as 
could  have  been  rendered  by  a  person  other  than  a  barrister,  for  the  reason 
that  the  value  of  stocks  and  bonds  is  generally  determined  by  the  quotations 
appearing  in  the  daily  newspapers.  The  value  of  such  services  is  not  shown 
by  evidence  distinctly  relating  thereto.  The  value  of  professional  services, 
eo  nomine,  appears  to  have  been  given  before  the  referee;  but  they  are  not 
conclusive,  and  perhaps  of  no  service  in  this  case,  for  the  reason  that  the/ 
relate  entirely  to  professional  services,  and  not  to  those  semi-professional 
services  rendered  in  this  case.  If  a  lawyer  gives  his  whole  time,  absenting 
himself  from  his  place  of  abode,  to  matters  not  professional,  he  should  estab- 
lish by  competent  evidence  the  value  of  such  services.  Here,  from  the  char- 
acter of  the  letter,  and  the  character  of  the  relations  existing  between  the  de- 
cedent and  the  appellant,  there  would  appear  to  have  been  a  mere  companion- 
ship existing  between  them,  resting  more  upon  old  friendship  than  otherwise; 
and  this  view  seems  to  be  sustained  by  the  fact  that  although  the  death  of  the 
decedent  occurred  on  the  20th  of  March,  1888,  the  appellant,  by  his  own  state- 
ment, never  saw  the  decedent  after  December,  1886,  and  never  presented  to 
him  a  bill  for  the  alleged  services.  For  these  reasons,  and  those  stated  in  the 
opinion  of  the  referee,  the  order  should  be  affirmed,  with  910  costs  and  dis- 
bursements. 

Van  Brunt,  J.,  concurs. 

Dahiels,  J.  Whether  anything  shonld  be  allowed  the  claimant  was 
wholly  a  question  of  fact,  to  be  determined  by  the  referee.  The  evidence  was 
in  no  sense  conclusive  either  way;  and  it  was  for  him  to  decide  which  view 
of  it  should  be  adopted.  He  has  considered  that  the  most  probable  which  is  ad- 
verse to  the  claimant;  and  the  law  requires  his  action  to  be  sustained  in  the 
disposition  of  the  appeal.    The  judgment,  therefore,  should  be  afBrmed. 
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Mitchell  et  al.  v.  Oliyeb. 

(5u}>renie  Court,  (General  Term,  First  Department,    llarob  38,  tSBO.) 

OaifFUUOBT  Rbfbbkrok— Practicb. 

Under  Code  Civil  Proo.  N.  Y.  {  1013,  autborlzing  a  compulsory  reference  where 
the  trial  will  reqnlre  the  examination  of  a  long  account,  a  reference  will  not  be  or- 
dered because  tne  answer  sets  up  a  oounter-claim  consisting  of  numerous  items, 
when  the  items  result  collaterally  from  an  agreement  between  the  parties  to  loan, 
advance,  and  sell  on  the  one  hand,  and  on  the  other  to  manufacture  and  consign  for 
sale,  and  depend  expressly  upon  the  charge  that  defendant  had  suffered  damages 
from  the  alleged  misconduct  of  plaintiff. 

Appeal  from  special  term. 

Action  by  Cornelius  B.  Mitchell,  John  J.  Morris,  and  John  J.  Morris,  Jr., 
-against  Alfred  Oliver.     Defendant  appeals  from  an  order  of  reference. 
Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels.  JJ. 
Francis  Forbes,  for  appellant.    Mitchell  <t  Mitchell,  for  respondents. 

Bkadt.  J.  This  action  was  brought  to  recover  a  balance  of  $1,798.60,  and 
interest,  due  for  moneys  advanced  and  loaned  by  the  plaintiffs,  as  commis- 
sion merchants  in  the  city  of  New  York.  The  complaint  alleged  the  loan  and 
advance  of  money  to  the  defendant  as  per  schedule  A,  annexed  to  the  com- 
plaint. Schedule  A  contains  one  item:  "June  80tb.  Balance  cash  loaned 
prior  to  date,  $7,361.57. "  Then  follows  a  credit  of  four  items,  being  Imlances 
of  account  of  sales  made  on  different  dates,  85,562.99;  this  leaving  the  amount 
due,  as  alleged  in  the  complaint,  according  to  Schedule  A,  $1,798.60.  The 
defendant  denies  that  there  is  any  money  due,  and  then  alleges  by  way  of 
cnnnter-claim  that  in  May.  1886,  he  entered  into  a  contract  with  the  plain- 
tiffs, by  which  they  were  to  act  as  agents  in  selling  goods,  wares,  and  mer- 
chandise manufactured  by  him.  to  be  consigned  and  shipped  to  them  for  sale, 
and  were  to  use  due  diligence  selling  the  same,  and  in  exhibiting  and  offer- 
ing the  same  to  purchasers,  and  offering  facilities  for  selling  the  same,  and 
were  to  obey  the  reasonable  directions  of  the  defendant  in  regard  to  the  sales; 
that  subsequent  to  the  date  mentioned  the  defendant  gave  directions  which 
were  reasonable,  and  which,  if  otwyed.  might  have  resulted  in  a  sale  of  the 
goods  at  the  prices  mentioned;  that  plaintiffs  did  nut  use  reasonable  diligence, 
Sut  unreasonably  delayed  and  neglected  to  sell  the  same  in  accordance  with 
the  directions  and  with  the  terms  of  the  contract,  and  sold  certain  goods,  with- 
out authority  or  direction,  at  less  than  the  prices  at  which  the  plaintiffs  were 
directed  to  sell  the  same,  and  at  prices  less  than  their  market  value;  that 
they  never  accounted  for  certain  goods  so  placed  in  their  hands:  and  "that 
owing  to  plaintiffs'  neglect  and  misconduct  in  and  about  selling  said  goods 
as  directed,  and  making  sales  of  same  at  less  prices  than  directed,  under  and 
in  accordance  with  said  agreement,  and  at  less  than  their  market  value,  d^ 
fendant  was  prevented  from  obtaining  for  goods  of  the  same  cliaracter  prices 
which  he  otherwise  would  have  obtained,  and  also  lost  many  sales  thereby, 
and  was  otherwise  damaged;  and  that  defendant,  by  and  on  account  of  said 
neglect  and  misconduct  on  the  part  of  plaintiffs,  as  above  set  forth,  suffered 
damage  to  the  amount  of  twelve  thousand  dollars." 

The  provisions  of  the  Code  (section  1013)  authorize  a  compulsory  reference 
to  hear  and  determine  all  actions  where  the  trial  will  require  the  examina- 
tion of  a  long  account;  but  the  account  must  be  the  immediate  object  of  the 
action,  or  the  ground  of  defense.  It  must  be  directly,  not  collaterally,  in- 
volved. Camp  v.  Ingersoll,  86  N.  Y.  433.  In  that  case  Foloeb,  J.,  re- 
fers to  the  case  of  Van  Rensselaer  v.  Jewett,  6  Hill,  373,  in  which  it  was  said 
that  a  case  could  not  be  referred,  although  there  were  many  items  of  damage, 
unless  there  is  an  account  between  the  parties,  in  the  ordinary  acceptation 
of  the  term,  which  is  one  made  up  of  the  dealings  of  the  parties  with  one  an- 
other, though  the  account  may  be  that  of  one  party  only.    The  learned  justice 
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also  refers  to  Kain  v.  Delano,  11  Abb.  Pr.  (N.  S.)  29,  where  it  was  held  that 
the  account  to  be  examined  must  be  the  immediate  object  of  the  action  or  the 
ground  of  defense,  and  must  be  directly,  and  not  collaterally,  involved.  The 
plaintiffs'  demand,  clearly,  does  not  involve  the  examination  of  a  long  ac- 
count: indeed,  there  is  no  allegation  to  that  effect.  The  defendant's  connter- 
claim  consists  of  numerous  items,  but  they  result  collaterally  from  the  agree- 
ment between  the  parties,  which  was  to  loan,  advance,  and  sell  on  the  one 
hand,  and  on  the  other  to  manufacture  and  consign  for  sale,  and  for  the  rea- 
son that  they  depend  upon  charges  of  disobedience  in  reference  to  the  mode 
of  sale,  and  are  put  expressly  upon  the  charge  with  which  the  answer  con- 
cludes, namely,  that  the  defendant  had,  on  account  of  neglect  and  misconduct 
on  the  part  of  the  plaintiffs,  suffered  damage.  They  are  clearly  matters  not 
of  account,  but  of  damiige  resulting  from  alleged  improper  conduct.  Ttiis 
theory  in  regard  to  references  was  carried  out,  also,  in  the  case  of  Untermyer 
V.  Beihauer,  105  N.  Y.  521,  11  N.  E.  Bep.  847,  where  it  was  said  the  fact 
that  a  bill  of  pHrticulars  had  been  furnished  by  plaintiff,  specitying  a  num- 
ber of  items  of  damage,  did  not  bring  the  action  within  the  provisions  of  the 
Code;  and  further,  in  answer  to  an  objection,  that  the  counter-claim  set  up 
in  the  answer,  although  it  might  require  the  examination  of  a  long  account, 
would  not  make  the  action  referable.  The  character  of  the  action  was  to  be 
determined  by  the  complaint;  the  answer  could  not  change  it.  Weiah  v. 
Darragh,  52  N.  Y.  590.  And  Toumsend  v.  Hendricks,  40  How.  Fr.  143,  was 
cited  and  approved,  holding  that  a  defendant  had  a  constitutional  right  to  a 
trial  by  jury  of  the  issues  presented  by  the  complaint;  and  he  did  not  waive 
that  right  by  setting  up,  in  addition  to  his  defense,  a  counter-claim.  It  seems 
to  be  clear,  under  these  authorities,  that  this  action  is  not  one  in  which  a 
reference  can  be  enforced,  even  though  the  counter-elaim  might  require  the 
examination  of  a  long  account.  The  order  should  be  reversed,  with  910  costs 
and  disbursements. 

Danuxs,  J.  I  concur  in  the  conclusion  that  the  issues  in  this  action  could 
not  be  referred  without  the  consent  of  each  of  the  parties.  Where,  however, 
a  long  account  may  be  in  issue  in  favor  of  the  defendant,  a  reference  may 
now  be  ordered  by  the  cour^  without  such  consent.  Section  1013  of  the  Code 
of  Civil  Procedure  has  been  so  amended  as  no  longer  to  make  the  power  of 
the  court  to  order  a  reference  dependent  on  the  complaint  alone.  Now,  where 
the  trial  will  require  the  examination  of  a  long  account  on  either  side,  a  ref- 
erence may  be  ordered  without  the  consent  of  either  party.  This  is  not  such 
an  action ;  and  the  order  of  reference,  being  resisted  by  one  of  the  parties, 
was  erroneously  made,  aud  should  be  revei-sed,  and  the  motion  denied. 

Van  BKtJNT,  P.  J.,  concurs. 


Babcook  t>.  Mator,.  Etc.,  of  the  Gitt  of  New  York. 
(.Supreme  Court,  General  Term,  First  Department.    March  28, 1890.) 

ICUKICIPAI.  COBFOB^TION— NeOLIOSXCE— NOTIOB. 

Laws  N.  Y.  1886,  c.  672,  provides  that  no  action  against  any  city  haying  a  popn- 
lation  of  over  60,000,  tor  personal  Injury  sustained  through  Its  negligence,  shall  be 
maintained,  unless  commenced  within  one  year  after  cause  of  action  aocmed,  nor 
unless  notice  of  the  Intention  to  commence  such  action,  and  of  tbe  time  and  place 
at  which  the  injuries  were  received,  shall  have  been  filed  with  the  counsel  to  the 
corporation  within  six  monUiB  after  the  cause  of  action  shall  have  accrued.  BM 
not  complied  with  by  the  filing  of  a  claim  with  the  comptroller  of  the  city,  under 
the  consolidation  act,  and  the  forwarding  of  the  same  to  the  corporation  counsel, 
and  an  examination  thereafter  of  the  claimant  by  the  latter  officer  withia  ^ 
months  after  the  cause  of  action  accrued. 

Appeal  from  circuit  court,  New  York  county. 
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Action  by  Elvira  J.  Bubcock  against  the  mayor,  aldermen,  and  common- 
alty of  the  city  of  New  Yorl:.  for  personal  injuries.  From  the  judgment  en- 
tened  on  the  dismisaal  of  her  complaint,  plaintiff  apfteals. 

Argaed  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

James  M.  Stmt,  (or  appellant.     William  H.  Clark,  for  respondent. 

Van  Brunt,  P.  J.    This  action  was  brought  to  recover  for  injuries  alleged 
to  have  been  sustained  by  the  plaintiff  in  falling  upon  one  of  the  sidewalks 
in  the  city,  becaose  of  certain  snow  and  ice  alleged  to  have  been  permitted 
by  the  d^endants  to  accumulate  thereon.     The  complaint  also  Hlleged  that 
on  the  30th  of  April,  1888,  she  presented  in  writing  to  the  comptroller  the 
claim  upon  which  this  action  was  brought,  and  that  more  than  three  months 
had  elapsed  since  said  presentation,  and  the  comptroller  has  failed  and  neg- 
lected to  pay  the  same.    The  complaint  also  alleged  that  the  city  of  New  York 
has  a  population  of  over  50,000,  and  that  the  plaintiff  served  on  the  comp- 
troller of  the  city  of  New  York  a  notice  to  the  effect  that  she  claimed  against 
the  city  of  New  York  $5,000  because  of  the  facts  alleged  in  the  complaint,  and 
that  tlM  claim  was  presented  to  him  in  pursuance  of  the  requirements  of  sec- 
tion 123,  c.  410.  Laws  1882.    This  notice  the  comptroller  transmitted  to  the 
corporation  counsel,  with  a  note  stating  that  the  claim  had  been  filed  in  bis 
department,  and  requesting  him  to  detail  one  of  his  assistants  to  conduct  such 
an  examination  of  the  claim  as  is  provided  by  section  123  of  the  consolidation 
act.    On  the  3d  of  May,  1888,  the  plaintiff  served  an  amended  notice  of  the 
claim,  demanding  810,000  damages  instead  of  85,000.     This  notice  was  also 
transmitted  by  the  comptroller  to  the  corporation  counsel  with  a  like  request. 
On  the  17th  of  April,  1888,  the  comptroller  served  a  notice  upon  the  plain- 
tiff, requiring  her  to  appear  before  him  at  theoflSce  of  the  corporation  counsel, 
to  answer  oraJly  as  to  any  facts  relative  to  the  justice  of  her  claim,  such  no- 
tice being  given  pursuant  to  section  123  of  the  consolidation  act.    Upon  the 
action  coming  to  trial,  a  motion  was  made  to  dismiss  the  complaint,  because 
there  was  no  compliance  vrith  the  requirements  of  chapter  572  of  the  Laws  of 
18ti6,  which  provides  that  no  action  against  any  city  having  a  population  of 
over  50,000,  for  personal  injury  sustained  by  the  negligence  of  such  corpora- 
tion, shall  be  maintained,  unless  the  same  shall  be  commenced  within  one 
year  after  the  cause  of  action  therefor  shall  have  accrued,  nor  unless  notice 
of  the  intention  to  commence  such  action,  and  of  the  time  and  place  at  which 
the  injuries  were  received,  shall  have  been  flled  with  the  counsel  to  the  cor- 
poration within  six  months  after  the  cause  of  action  shall  have  accrued.    This 
motion  was  granted,  and  from  the  judgment  thereupon  entered  this  appeal 
is  taken.    It  is  urged  upon  the  part  of  the  appellant  that  there  is  nothing  in 
the  act  of  1886  which  prevents  compliance  with  the  provisions  of  both  acts 
by  a  single  notice,  provided  it  be  sufficiently  full,  and  is  both  presented  to  the 
comptroller,  and  filed  with  the  counsel  to  the  corporation.     And  it  is  urged 
that,  as  the  act  does  not  specify  who  should  do  the  filing,  if  the  comptroller 
files  the  claim  in  the  office  of  the  corporation  counsel  the  provisions  of  the  act 
arecomplied  with.     But  the  difficulty  with  this  position  of  the  plaintiff  is  that 
the  did  not  pretend  to  comply  with  the  requirements  of  the  act  of  1886  by  the 
ootice  served  on  the  comptroller.    It  is  expressly  stated  that  the  notice  is  served 
pursoant  to  the  requirements  of  the  consolidation  act,  which  is  entirely  dif- 
ferent from  the  notice  to  be  Bled  with  the  corporation  counsel  under  the  act 
of  1886.    And  it  further  appears  that,  although  the  notice  came  into  the  pos- 
session of  the  corporation  counsel,  yet  it  came  for  a  particular  purpose, 
namely,  that  the  comptroller  might  exercise  the  power  conferred  upon  him  by 
section  123,  of  examining  the  claimant  in  regard  to  the  justice  of  her  claim. 
and  it  was  for  the  purpose  of  carrying  on  these  proceedings  that  the  corpora- 
tion counsel  was  notified  and  was  acting  as  the  agent  of  the  comptroller  in 
condacting  the  examination.     There  was  no  attempt  upon  the  part  of  the 
v.9x.v.8.no.6— 24 
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plaintiff  to  comply  with  the  provisions  of  tlie  act  of  1886,  and,  simply  becanse 
the  notice  happened  to  come  into  the  possession  of  the  corporation  connsel.  it 
cannot  be  claimed  tliat  there  was  any  compliance  with  the  act  of  1886.  And 
it  may  further  be  said  with  justice  that  the  act  of  1886  required  a  notice  of  an 
intention  to  commence  an  action  for  the  injuries  received.  The  notice  served 
on  the  comptroller,  and  which  came  into  the  possession  of  the  corporation 
counsel,  contains  no  reference  whatever  to  the  commencement  of  an  action. 
It  is  simply  the  presentation  of  a  claim.  Whether  there  is  an  intention  to 
commence  an  action  for  the  recovery  of  the  amount  claimed  is  in  no  wise  ex- 
pressed in  the  notice,  and  it  cannot  be  successfully  maintained  that,  if  a  no- 
tice was  served  upon  the  corporation  counsel  simply  that  a  person  had  a  claim 
against  the  city,  it  is  a  compliance  with  the  plain  provisions  of  the  statute 
that  notice  of  the  intention  to  commence  an  action  must  be  contained  in  the 
notice  served  upon  the  corporation  counsel.  Upon  the  whole  case,  therefore, 
it  seems  apparent  that  the  judgment  of  the  court  below  was  right,  and  should 
be  affirmed,  with  costs. 

Daniels  and  Bradt,  JJ.,  concur. 


Post  et  al.  v.  Evarts  et  at. 
(Supreme  Court,  General  Term,  First  Department.    March  28, 1890.) 

ATTOKRIT  Airo  CLniNT— BCHMABT  Kbmbdt. 

On  application  to  compel  attorneys  to  pay  over  moneys  received  by  them  on  a 
jndgment  entered  in  favor  of  petitioners  and  two  others,  petitioners  alleged  that 
these  two,  before  judKment,  had  conveyed  their  interest  In  the  subject-matter  of 
the  action  to  them.  They  did  not,  however,  deny  knowledge  of  the  joinder  of  the 
others  as  parties,  nor  of  allegations  in  the  complaint  showing  their  interest.  The 
attorneys  disclosed  oircamstances  putting  them  on  inquiry  as  to  one  of  the  convey- 
ances to  petitioners,  and  alleged  that  the  other  was  made  for  a  nominal  considera- 
tion and  for  a  temporary  purpose.  Held,  that  the  application  should  be  denied,  as 
the  rights  of  alt  parties  could  be  determined  in  an  aoUon  by  petitioners  against  the 
attorneys,  in  which  the  other  two  judgment  creditors  could  interplead. 

Appeal  from  special  term,  New  York  county. 

An  application  by  Wright  E.  Post  and  others  in  the  form  of  a  petition  to 
compel  the  respondents,  William  M.  Evarts  and  others,  a  Srm  of  attorneys, 
to  pay  over  moneys  that  came  into  their  hands  in  their  professional  capacity. 
From  the  order  dismissing  their  petition  the  petitioners  appeal. 

Argued  l>efore  Van  Bkitnt,  P.  J.  and  Bbadt  and  Danikls,  JJ. 

North,  Ward  A  Wagstaf,  tor appeU&ntB.  William  &.CJioate,  tot  reaj^oni- 
ents. 

Van  Brunt,  P.  J.  We  see  no  reason  for  interfering  with  the  order  of 
the  court  made  in  the  court  l>elow.  The  order  for  the  payment  of  money  by 
an  attorney  upon  a  summary  application  like  the  present  should  not  be  grant- 
ed unless  the  claim  of  the  petitioners  is  free  from  any  reasonable  doubt.  We 
do  not  think  that  in  the  case  at  bar  the  rights  of  the  petitioners  have  been  es- 
tablished so  as  to  make  it  entirely  safe  for  the  respondents  to  pay  over,  in  this 
proceeding,  all  the  moneys  received  by  them  upon  the  satisfaction  of  the  judg- 
ments in  question.  The  judgment  entered  in  those  actions  was  to  the  effect 
that  at  the  time  of  the  entry  of  such  judgment,  namely,  November  1,  1886, 
John  A.  Post,  Annie  Livermore,  and  the  petitioners,  or  their  representa- 
tives, were  vested  with  the  title  to  the  premises  which  were  the  subject-mat- 
ter of  the  litigation,  and,  as  the  owners  of  a  portion  of  that  title,  they  were 
necessarily  interested  in  the  recovery.  It  is  claimed  this  adjudication  was  not 
correct  because,  prior  to  the  entry  of  this  judgment,  John  A.  Post  had  con- 
veyed all  his  undivided  interest  in  the  property  in  question  to  Wright  E.  Post, 
one  of  tiie  petitioners,  and  Annie  Livermore  had  conveyed  all  her  interest  in 
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each  of  said  actions,  and  in  the  moneys  to  be  collected  thereon,  and  had  con- 
veyed  her  interest  in  the  premises  sold,  to  £.  C.  Poet,  one  of  the  petitioners, 
of  which  fact,  ttefore  the  entry  of  this  judgment,  the  respondents  were  fully 
apprised;  and  that  the  entry  of  this  judgment  in  this  form  was  an  erroneous 
act  upon  the  part  of  the  respondents,  the  attomejm  who  brought  the  actions, 
and  they  should  not  be  permitted  to  shelter  themselves  under  their  own  blun- 
der. Whether  making  John  A.  Post  a  party  plaintiff  in  the  action  was  a 
blunder  or  not,  the  petitioners  do  not  claim  that  they  were  ignorant  of  the 
fact  that  be  had  been  made  such  a  party,  and  that  it  had  been  alleged  in  the 
complaint  that  he,  with  the  other  plaintiffs,  were  the  owners  in  fee-simple 
and  in  possession  of  the  premises  in  question.  Under  these  circumstances, 
with  this  adjudication  in  that  action,  it  does  not  seem  that  the  respondent  can 
with  safety,  in  the  absence  of  John  A.  Post,  pay  out  the  moneys  realized  upon 
the  property  in  question  upon  the  satisfaction  of  the  judgment  obtained. 

It  further  appears  from  the  papers  presented  npon  the  part  of  the  respond- 
ents that  the  consideration  expressed  in  the  deed  from  John  A.  Post  to  the 
petitioner  Wright  £.  Post  was  the  nominal  sum  of  $10,  while  the  interest 
purporting  to  be  thereby  conveyed  was  worth  at  the  time  more  than  810U,- 
UOO;  and  that  the  respondents  supposed  and  understood  that  the  deed  was 
for  some  temporary  purpose,  and  that  said  John  A.  Post  had  since  indicated 
bis  continued  interest  in  the  lots,  and  in  the  result  of  the  action,  notwith- 
standing the  conveyance.  That  this  was  the  true  construction  of  this  deed  is 
borne  out  by  the  judgment,  and  is  borne  out  by  the  complaint,  of  which  it  is 
not  claimed  that  Wright  E.  Post  had  no  knowledge;  and  in  the  absence  of 
John  A.  Post,  with  that  adjudication  of  his  interest  in  bis  favor,  it  seems  to 
us  the  con  rt  would  have  no  power,  because  of  this  prior  existing  deed  express- 
ing a  nominal  consideration,  to  order  the  respondents  to  pay  over  to  Wright 
£.  Post  his  interest  in  the  moneys  in  question.  There  are  also  circumstances 
attending  the  conveyance  by  Annie  Livermore  to  E.  C.  Post  which  are  dis- 
closed by  the  papers  which  evidently  put  these  respondents  npon  inquiry,  and 
they  should  not  be  called  to  part  with  this  money  until  they  can  be  protected 
by  adjadication  from  any  claim  which  Annie  Livermore  may  have  in  respect 
to  this  property.  In  fact  it  would  seem  as  though  the  appellants  were  anxious 
to  avoid  giving  the  opportunity  to  John  A.  Post  and  Annie  Livermore  to  be 
heard  in  respect  to  this  conveyance.  They  could  have  brought  their  action 
for  the  recovery  of  these  moneys,  which  might  have  been  determined  almost 
as  soon  as  a  decision  upon  this  appeal  could  be  had.  Upon  the  bringing  of 
such  an  action,  the  respondents  would  be  permitted  to  bring  the  money  into 
court,  if  John  A.  Post  and  Annie  Livermore  made  any  claim  thereon,  and 
would  be  discharged,  leaving  the  parties  interested  in  the  fund  to  dispute  be- 
tween themselves  in  regard  to  Its  application. 

It  does  not  seem  necessary  to  discuss  the  propositions  involved  in  this  ap- 
peal at  any  great  length,  for  the  reason  tliat,  in  view  of  the  judgment,  and  in 
view  of  the  allegations  in  the  complaint  which  were  known  to  these  petition- 
ers in  respect  to  the  interests  of  John  A.  Post  and  Annie  Livermore,  it  is  clear 
that  the  respondents  cannot  and  ought  not  to  pay  out  this  money  t>ecau8e  of 
the  alleged  existence  of  conveyances  of  those  interests,  made  prior  to  the  entry 
of  the  jodgment  in  the  one  case,  and  in  the  other  prior  to  the  commencement 
of  the  action,  the  more  especially  so  as  a  method  of  procuring  an  adjudication 
which  will  be  binding  upon  all  the  parties,  and  which  will  protect  the  defend- 
ants, is  open  to  the  petitioners.  The  order  should  be  aflSrmed,  with  810  costs 
and  disbursements.    All  concur. 
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■Wt&ant  e.  Bkown. 

(Supreme  Court,  General  Term,  First  Department.    Hareh  28, 1890i) 

Writ — Sekvicb  or  Process— Evidence. 

Upon  a  motion  to  vacate  a  judgment  as  rendered  withoat  servioe  of  process,  tli» 
evidence  relied  on  by  defendant  to  meet  the  positive  testimony  that  he  was  served 
with  the  papers  at  a  certain  hotel  in  Kew  Tork  city  on  the  morning  of  February  4, 
1886,  consisted  principally  of  his  own  testimony  that  he  had  left  the  hotel  on  the 
previous  evening,  and  arrived  at  Baltimore  the  following  morning,  and  the  testi- 
mony of  his  wife,  who  corroborated  him  as  to  the  time  he  left  the  hotel,  and  testi- 
fied that  she  followed  him  on  the  morning  of  the  4th,  but  it  appeared  that  when  her 
trunk  was  unpacked  the  summons  and  complaint  were  among  the  papers  then  taken 
out,  and  she  in  no  way  attempted  to  explain  their  presence  there.  The  person  who 
served  the  papers  testified  that,  after  defendant  had  been  served,  he  went  back, 
apparently,  to  his  room,  and  shortly  afterwards  left  the  hotel.  Held,  that  tbe  mo- 
tion was  properly  denied. 

Appeal  from  special  term. 

Action  by  Grace  Wygant.  as  execatrix  of  Stephen  T.  Wygsnt,  deceased, 
against  Joseph  M.  Brown.  Defendant  appeals  from  order  denying  his  motion 
to  vacate  judgment. 

Argued  before  Van  Brttnt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Robert  Christie,  for  appellant.     S.  A.  S.  Mann,  for  respondent. 

Daniels.  J.  The  motion  was  made  to  set  aside  the  judgment  npon  the 
ground  that  the  summons  and  complaint  in  the  action  had  not  been  served 
npon  the  defendant.  The  judgment  was  entered  in  December,  1886,  while 
the  summons  and  complaint  were  stated  to  have  been  served  upon  the  defend- 
ant personally  upon  tlie  4th  of  February  of  the  same  year.  The  affidavit  of 
service  was  made  by  William  Talbot,  who  was  at  the' time  employed  at  the 
Victoria  Hotel,  where  the  service  is  stated  to  have  been  made.  Tbe  afiBdavit 
of  service  in  form  complies  with  what  the  practice  and  the  rules  require;  for 
it  is  stated  in  it  by  Talbot  that  he  is  a  person  of  full  age,  and  that  be  knew 
the  person  to  whom  the  copy  of  the  summons  and  complaint  was  personally 
delivered  to  be  the  person  described  in  the  summons  as  defendant  therein. 
There  was  no  deficiency,  therefore,  in  the  form  of  the  proof  of  the  service 
of  the  papers.  But  on  tbe  part  of  the  defendant  liis  adidavit  is  positive  that 
he  was  not  at  the  Victoria  Hotel,  in  the  city  of  Kew  York,  at  the  time  when 
it  is  stated  the  service  was  made,  but  that  he  left  there  near  the  hour  of  11 
o'clock  in  the  evening  of  the  3d  of  February,  1886,  and  went  to  the  city  of 
Baltimore,  where  he  arrived  on  the  morning  of  the  4th,  and  remained  there 
during  that  and  the  three  following  days.  If  this  statement  of  the  defendant 
was  accurately  made,  then  it  was  not  possible  that  the  summons  and  complaint 
could  have  been  served  upon  him  as  it  was  stated  to  have  been  by  Talbot. 
And,  the  fact  being  in  this  manner  controverted,  a  reference  was  ordered  to 
take  proof  concerning  this  disputed  fact;  and  upon  that  reference  the  defend- 
ant testified,  as  he  had  stated  in  his  affidavit,  that  he  was  absent  from  the 
city  of  Xew  York  at  the  time  wlien  it  is  sworn  that  this  service  was  made 
upon  him.  His  statement  is  that  be  reached  Baltimore  in  the  morning  of  tiie 
4th  of  February,  1886,  and  was  there  for  thr«e  days  after  that  date;  and  evi- 
dence was  produced  to  sustain  the  defendant  in  this  statement.  It  consisted, 
in  part,  of  duplicates  of  tlie  bill  which  was  paid  by  the  defendant  for  bis  hotel 
expenses  at  the  city  of  Baltimore;  the  original  bill  having  been  lost  or  mislaid, 
and  incapable  of  being  produced.  But  these  duplicates  are  not  entirely  ia 
harmony  with  the  defendant's  testimony.  The  first  is  made  out  to  "Mr.  J. 
Brown  and  wf.,"  and  the  first  charge  contained  in  it,  "Boom  50;  days,  4." 
The  other  duplicate  is  made  to  "Mr.  J.  N.  Brown  &  Co.    Room  50;  da^^s, 

;"  stating  no  number  of  days.    And  still  another  was  made  out  to  "Mr. 

J.  M.  Brown  and  wf.;"  the  first  charge  being:    "Room  60;  days,  4."    The  dif- 
ferences or  variations  in  the  bills  indicate  that  they  could  not  have  been  made 
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out  from  the  same  account,  and  tend  to  discredit  them  as  reliable  testimony, 
and  detracting  from  their  effect  as  evidence  corroborating  the  defendant's 
statement. 

Farther  reliance  was  placed  upon  the  testimony  of  Mr.  Rooney,  who  was 
employed  at  tlie  hotel  in  Baltimore  in  February,  1886,  as  night  clerk.  He 
testified  that  be  commenced  bis  service  about  7  o'clock  in  the  evening,  and 
left  about  8  or  9  o'clock  the  next  morning;  and  that,  before  he  left  on  the 
morniug  of  the  4th,  the  defendant,  with  several  other  gentlemen,  reached  the 
hotel;  that  it  was  along  about  breakfast  time;  and  that  he  himself  assigned 
the  room  to  the  defendant,  after  he  returned  to  the  hotel  for  the  discharge  of 
bis  duties  as  night  clerk.  His  testimony  was  positive  that  the  defendant  ar- 
riA'ed  there  on  the  4th  of  February,  but  he  was  not  so  positive  that  he  did 
see  bim  in  the  morning,  having  no  fact  or  circumstance  to  connect  his  mem- 
ory with  that  event,  further  than  the  impression  remaining  upon  his  mind  in 
February,  1888,  when  he  was  examined,  and  which  was  more  than  two  years 
after  the  occurrence  of  the  fact  in  controversy.  The  books  of  the  hotel  were 
produced  upon  the  examination,  and  an  entry  was  brought  to  the  attention  of 
the  witness,  who  stated  thnt  it  was  in  his  handwriting.  This  entry  was: 
"J.  M.  Brown  and  wife.  Boom  number  50,  4  F."  And  this  statement 
would  seem  to  indicate  that  the  defendant  and  bis  wife  bad  arrived  at  the 
hotel  in  the  afternoon,  before  the  time  for  the  return  of  Rooney  in  the  evening 
as  night  clerk,  and  had  then  been  assigned  to  their  room,  and  that  fact  tended 
to  subject  the  testimony  of  Rooney,  certainly  as  to  the  time  of  bis  return  to 
the  hotel  in  the  evening,  to  discredit,  and  to  indicate  the  fact  to  be  that  Mr. 
and  Mrs.  Brown  arrived  at  the  hotel  aliout  4  o'clock,  and  previous  to  the  hour 
set  for  tea.  Tliis  witness  had  no  special  fact  by  which  his  recollection  could 
be  carried  back  with  any  degree  of  certainty  to  the  arrival  of  the  defendant  at 
the  hotel,  before  the  time  when  the  room  assigned  to  him  and  his  name  was 
registered  in  the  book;  and  his  testimony  fails  to  add  any  great  weight  to  that 
given  by  the  defendant  himself  as  to  what  had  taken  phice. 

In  the  affidavit  made  by  the  defendant's  wife  she  stiites  that  he  did  leave 
the  Victoria  Hotel  about  the  time  mentioned  by  himself,  and  that  she  followed 
him  on  the  morning  of  the  4th,  and  met  him  at  the  hotel  in  the  city  of  Balti- 
more; and  so  far  it  corroborates  the  statements  wliicli  he  made  concerning  the 
time  when  be  left  the  hotel  in  the  city  of  New  York.  But  it  appeared  from 
the  evidence  of  the  defendant  himself  that  oq  the  arrival  of  his  wife  at  the 
city  of  Baltimore  her  trunk  was  unpacked,  and  the  summons  and  complaint 
vere  among  the  papers  then  taken  out;  and  she,  in  her  affidavit,  has  in  no 
manner  explained  how  the  summons  and  complaint  should  have  been  found 
in  the  trunk,  unless  they  were  served  upon  the  defendant  as  Talbot  swore  he 
made  the  service.  His  statement  was  that  he  served  the  papers  at  the  head 
of  the  stairs,  where  be  met  the  defendant,  and  that  the  defendant  then  turned 
around,  and  went  back,  apparently,  to  bis  room.  This  was  repeated,  also,  by 
him  upon  his  cross-examination,  and  he  adhered  positively  to  this  statement; 
and  the  additional  fact  was  testifled  to  by  him  that  the  defendant  shortly  after- 
wards left  the  hotel,  and  took  away  the  key  of  the  room  with  him,  and  his 
wife  could  not  go  into  the  room,  and  for  tliat  reason  a  man  had  to  be  sent 
through  the  transom.  This  circumstance  has  not  been  denied  on  behalf  of 
the  defendant;  and.  if  it  occurred  as  Talbot  states  it  did,  it  would  have  a 
tendency  to  fix  what  had  taken  place  in  his  recollection.  His  statement  as  to 
the  fact  of  the  service  of  the  summons  and  complaint  is  also,  in  some  degree 
at  least,  confirmed  by  the  evidence  given  by  ItlcCarty,  who  gave  bim  the 
papers  to  serve,  and  in  five  days  after  that  took  his  affidavit,  which  forms  a 
part  of  the  judgment  roll,  stating  the  fact  of  service.  If  these  persons,  and 
especially  Mr.  Talbot,  are  not  right  in  their  statements  of  what  took  place,  it 
is  next  to  impossible  to  imagine  how  this  summons  and  complaint  should 
have  been  found  in  the  trunk  of  Mrs.  Brown  on  the  day  of  her  arrival  in  the 
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city  of  Baltimore.  That  is  a  stubborn  circumstance,  indicating  that  this 
paper  had  been  talcen  by  the  defendant,  and  left  in  his  room  at  the  Victoria 
Hotel,  before  he  departed  for  the  city  of  Baltimore,  and  that  it  had  been  packed 
by  his  wife,  with  other  papers  in  the  room,  in  her  trunk  prior  to  the  time 
when  she  followed  her  husband.  That  is  the  presumption,  certainly,  arising 
out  of  the  circumstance;  and,  if  it  was  not  well  founded,  the  least  that  could 
be  expected  would  be  that  Mrs.  Brown  would  have  made  some  explanalaon  in- 
consistent with  it  in  her  own  affidavit;  but  that  she  wholly  failed  to  do. 

The  probabilities  of  the  case  are  that  the  copy,  summons,  and  complaint 
were  served  upon  the  defendant  as  Talbot  stated  it  was  in  his  affidavit,  and 
that  the  defendant  has  mistaken  the  time  when  he  departed  from  the  Victoria 
Hotel  to  go  to  the  city  of  Baltimore,  and  that  after  the  papers  were  banded  to 
liim  he  returned  to  his  room,  as  Talbot  states  he  did,  and  there  left  this  sum- 
mons and  complaint,  which,  with  the  other  papera,  were  afterwards  put  into 
the  trunk  of  Mis.  Brown  by  herself,  and  taken  to  the  city  of  Baltimore  when 
she  followed  her  husband.  That  is  the  most  rational  view  which  can  be 
taken  of  this  case;  and  it  not  only  justified,  but  required,  the  conclusion  to  be 
adopted  and  followed. — that  the  defendant  was  served  with  the  summons  and 
complaint  as  the  fact  has  been  stated  in  the  affidavit,  which  is  made  a  part  of 
the  judgment  roll.  The  order  should  therefore  be  affirmed,  with  $10  costs 
and  the  disbursements.    All  concur. 


Tradesmen's  Nat.  Bank  v.  Ebteli,  et  al. 

{Supreme  Court,  Oeneral  Term,  First  Department.    March  28, 1890.) 

Fkohtssort  Note— Innocent  Hou>br — Bcrdbn  of  Proof. 

In  an  action  against  the  maker  of  a  promissory  note  disoounted  by  plaintiff  before 
maturity  in  the  ordinary  course  of  business,  the  burden  of  proof  is  on  defendant  to 
show,  not  only  that  the  original  holder  had  negotiated  the  note  in  violation  of  his 
agreement  to  hold  it  as  collateral  security,  but  also  that  plaintiff  is  not  a  bona  fide 
bolder  for  value. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Tradesmen's  National  Bank  against  William  H.  Ertell  and  an- 
other. Defendant  Ertell  appeals  from  judgment  in  favor  of  plaintiff  on  a 
Terdict  directed  by  tlie  court. 

Argued  before  Van  Bktjnt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
I    J.  U.  Clapp,  for  appellant.     W.  W,  Niles,  for  respondent. 

Van  Brunt,  F.  J.     This  action  was  brought  upon  a  promissory  note 

against  the  defendant  Ertell  as  maker.  The  said  defendant  offered  proof  tend- 
ing to  show  the  delivery  of  the  note  in  suit  to  one  Pennevet  upon  an  agree- 
ment to  hold  it  as  collateral  security  for  drafts  to  l>e  drawn  under  a  letter  of 
credit,  (which  letter  of  credit  was  duly  delivered,)  and  that  the  note  should 
not  go  out  of  his  possession  unless  there  should  be  a  default  in  meeting  the 
drafts;  that  there  had  been  no  such  default;  and  that  the  plaintiff  became  the 
holder  of  the  note  before  maturity  by  discounting  the  same  for  the  lienefitof 
the  defendants  Carr  &  Purdy.  It  appears  that  about  the  time  of  this  discount 
the  defendants  Carr  &  Purdy  drew  a  check  for  $2,852.31,  payable  to  bearer. 
It  is  claimed  upon  the  part  of  the  appellant  that  there  is  no  evidence  to  show 
to  whom  this  check  was  paid,  or  to  show  that  it  was  paid  at  all,  and  that 
there  is  nothing  in  the  case  inconsistent  with  the  fact  that  this  check  was 
simply  given  to  the  cashier  of  the  bank  in  settlement  of  the  account  of  the  de- 
fendants Carr  &  Purdy;  that  is,  in  payment  of  an  indebtedness  due  from  Carr 
&  Purdy  to  the  bank.  Tliere  was  some  evidence  in  reference  to  the  return 
of  a  check  or  draft  upon  a  Connecticut  bank  unpaid,  and  it  is  claimed  that  tlie 
discount  in  question  was  made  for  the  purpose  of  supplying  the  deficiency  in 
the  account  of  Carr  &  Purdy  arising  from  the  return  of  this  check.    At  the 
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close  of  the  case  the  defendant's  counsel  asked  to  go  to  the  jury  as  to  whether 
there  was  an  indebtedness  existing  at  the  time  (meaning  at  the  time  of  the 
discount  of  the  note  in  question)  from  Carr  &  Co.  to  this  bank.     This  the 
court  refused,  and  the  defendant  excepted,  and  the  court  directed  a  verdict  in 
favor  of  the  plaintiff,  and  from  the  judgment  thereupon  entered  this  appeal. 
It  would  appear  that  the  whole  of  the  appellant's  claim  presented  upon  this 
appeal  rests  upon  an  erroneous  view  as  to  upon  whom  the  burden  of  proof 
leasts.    It  seems  to  be  assumed  that,  having  shown  the  diversion  of  the  note 
b;  the  person  to  whom  it  was  intrusted,  it  became  incumbent  upon  the  bank 
to  show  that  it  was  a  bona  flde  holder  for  value.    In  the  case  of  Bank  v. 
Crow,  60  N.  Y.  85.  it  is  expressly  held  that  under  such  circumstances  it  is 
necessary  for  the  party  seeking  to  avoid  the  payment  of  the  note  to  go  further, 
and  that  in  such  circumstances  the  bank  is  presumed  to  be  the  holder  for 
value  without  notice  of  any  defense  to  the  instrument;  and  proof  of  failure 
of  consideration  between  the  original  parties  does  not  change  the  presumption, 
or  put  the  bank  to  the  proof  of  the  consideration  upon  which  it  received  the 
paper.    In  other  words,  it  is  incumbent  on  the  defendant  under  such  circum- 
stances to  show  that  the  plaintiff  isnota  bona /{de  holder  for  value.     Thecase 
ol  Insurance  Co.  v.  Church,  81  N.T.  218,  is  in  no  way  in  conflict  with  this  view. 
In  that  case  it  was  held  that  the  holder  of  the  note  was  not  a  holder  for  value, 
because  it  appeared  that  all  that  the  holder  had  given  for  it  was  a  check  of  the 
party  from  whom  be  received  the  note,  and  that  therefore  it  was  simply  re- 
ceiving nominal  payment  of  a  precedent  debt,  there  being  no  evidence  of  an 
intention  to  receive  the  paper  in  absolute  discharge  and  satisfaction.    In  the 
case  at  bnr  the  evidence  shows  that  this  note  was  discounted  in  the  ordinary 
course  of  business  and  credited  to  Carr  &  Co.,  and  it  does  not  distinctly  ap- 
pear what  became  of  that  money.    There  is  no  evidence  which  would  authorize 
the  jury  to  find  that  such  money  was  applied  to  the  payment  of  any  antecedent 
debt  due  from  Carr  &  Co.  to  the  bank.    It  was  necessary,  in  order  to  bring  the 
case  within  the  rule  laid  down  in  Insurance  Co.  v.  Church,  for  the  defendant  to 
establish  that  proposition,  the  presumption  being  that  the  bank  was  a  bona  flde 
holder  for  value.    Under  these  circumstances  there  was  no  question  to  be  sub- 
mitted to  the  jury,  even  if  the  testimony  of  Mr.  Mason,  as  to  what  the  alleged 
cashier  of  the  plaintiff  stated  to  him,  is  given  all  the  weight  of  an  admission 
by  one  of  the  officers  of  the  plaintiffs.    There  seems  to  be  no  reason  for  dis- 
turbing the  judgment,  and  it  should  be  affirmed,  with  costs.    All  concur. 


Walton  e.  Grand  Belt  Copper  Co. 
(Supreme  Court,  Getieral  Term,  Firat  Department.    March  28, 18S0.) 

BeCXITER— MORTOAGE — InJUITCTIOJJ. 

lu  an  action  to  foreclose  a  mortgage  given  by  a  corporation  on  Its  real  estate  in 
Texas,  to  secnre  Its  corporate  bonds,  the  complaint  alleged  that  a  receiver  had  been 
appointed  of  the  mortgagor  in  a  suit  in  New  x  ork ;  that  the  order  appointing  him 
was  of  no  effect,  so  far  as  the  rights  of  the  mortgagee  were  concerned ;  that  the 
receiver  claimed  to  have  issued  certificates  of  indebtedness,  which  must  be  junior 
to  the  lien  of  the  mortgage.  Upon  an  application  by  the  receiver  in  the  action  in 
which  he  was  appointed,  an  Injunction  was  issued,  upon  an  order  to  show  cause,  wlth- 
oat  making  the  mortgagee  a  party  defendant,  restraining  the  mortgagee  from  assail- 
ing in  the  foreclosure  suit  the  appointment  or  powers  of  the  receiver.  Seld  that, 
as  the  right  of  the  receiver  to  issue  certiBcates  having  a  right  to  payment  over  the 
preceding  mortgage  was  a  legitimate  subject  of  litigation  in  the  foreclosure,  and  as 
Code  Civil  Proc.  N.  Y.  §§  603,  e04,  regulating  the  practice  of  obtaining  an  injunction. 
were  intended  to  provide  for  the  injunction  only  against  a  party  to  the  action  and 
those  acting  under  him,  the  order  granting  the  injunction  was  erroneous,  and  would 
he  reversed. 

Appeal  from  special  term.  New  York  county. 

Action  by  William  M.  Walton  against  the  Grand  Belt  Copper  Company. 
The  Fanners'  Loan  &  Trust  Company  appeals  from  an  order  entered  therein 
restraining  it  from  assailing,  in  a  suit  brought  by  it  in  the  state  of  Texas,  the 
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appointment  or  powers  of  William  Belden,  as  receiver,  appointed  in  this 
tiOD,  of  the  Grand  Belt  (Copper  Company. 

Argued  I)efore  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Turner,  McClure  <t  Rolston,  for  appellant.  Fielding  L.  Marshall,  for 
ceiver,  respondent. 

Daniels,  J.  The  respondent,  William  Belden,  was  appointed  receiver  at 
the  property  of  the  Grand  Belt  Copper  Company  in  March,  1887,  by  a  judg- 
ment recovered  in  this  action.  In  July,  1884,  the  Grand  Belt  Copper  Com- 
pany executed  a  mortgage  to  the  Farmers'  Loan  &  Trust  Company  upon  real 
estate  situate  in  Texas,  and  secured  thereby  the  sum  of  $400,000  in  corporate 
twnds,  of  81,000  each,  issued  by  the  Copper  Company.  That  company  made 
default  in  the  payment  of  the  indebtedness,  and  in  September,  1889,  the 
Farmers'  Loan  &  Trust  Company  commenced  an  action  in  the  district  court 
of  Hardeman  county,  in  the  state  of  Texas,  for  the  foreclosure  of  this  mort- 
gage, and  the  sale  of  the  property  on  which  it  was  given.  It  is  alleged  in  the 
complaint  for  the  foreclosure  that  William  Belden  bad  been  appointed  receiver 
of  the  Grand  Belt  Copper  Company,  and  that  the  order  appointing  him  was 
of  no  force  or  efFect,  so  far,  at  least,  as  the  interests  of  the  Farmers'  Loiin  A 
Trust  Company  were  concerned,  and  that  its  rights  as  mortgagee  in  trust  were 
in  no  way  affected  by  this  action,  or  the  appointment  of  the  receiver,  or  any 
indebtedness  he  might  have  incurred;  but  upon  information  it  was  alleged 
that  the  receiver  claimed  to  have  issued  and  negotiated  notes  and  certiiicates 
of  indebtedness  as  receiver,  and  that  Hiram  Pool  claimed  to  be  the  owner  of 
the  notes  or  certificates.  It  is  further  averred  that  the  Farmers'  Loan  & 
Trust  Company,  the  mortgagee,  never  consented  to  the  making  or  issuing  of 
the  certificates;  that  it  was  no  party  to  tliis  action;  and  that  any  right  or 
claim  of  either  the  receiver  or  Pool  must  be  subsequent,  subsidiary,  and  junior 
in  lien  to  the  lien  of  the  mortgagee  under  its  mortgage  or  trust-deed.  These 
two  persons  were  made  defendants  in  the  foreclosure  case,  to  extend  to  them 
the  opportunity  of  setting  up  such  rights  and  claims  therein  as  tliey  might  be 
advised.  And  it  was  upon  this  part  of  the  complaint  in  the  foreclosure  ac- 
tion that  the  application  was  made  by  the  receiver  in  this  action  for  an  in- 
junction restraining  the  prosecution  of  tlie  action  pending  for  the  foreclosure 
of  the  mortgage  In  the  state  of  Texas.  Upon  a  hearing  of  the  motion,  the 
court  made  an  order  enjoining  the  Farmers'  Loan  Company  from  assailing  in 
the  foreclosure  suit  the  appointment  or  powers  of  the  receiver,  but  declaring 
that  the  order  should  not  be  construed  as  enjoining  the  company  from  con- 
testing in  the  foreclosure  suit  in  Texas  any  claim  of  priority  which  might  be 
asserted  by  the  receiver,  or  of  any  one  claiming  under  him,  irrespective  of 
the  power  and  authority  conferred  upon  him  by  this  court.  No  cause  or 
ground  for  the  injunction  was  presented  by  the  facts  in  this  manner  alleged 
in  the  complaint  in  the  suit  in  Texas;  for  it  was  not  a  part  of  the  design  of 
the  allegations  set  forth  to  question  the  regularity  of  the  appointment  of  the 
receiver  in  this  action,  but  what  was  intended  to  be  contested  under  this  part 
of  the  complaint  was  his  right  to  issue  notes  or  certificates  having  a  priority, 
by  way  of  lien  or  right  to  payment,  over  the  preceding  mortgage  executed 
and  delivered  to  the  trust  company.  That  was  an  entirely  legitimate  subject 
of  litigation,  incident  to  the  complete  disposition  of  the  foreclosure  suit  in  the 
state  of  Texas;  and  it  is  not  the  practice  of  this  court  by  way  of  injunction 
to  interfere  with  the  proceedings  in  the  court  of  another  state,  unless  they  may 
appear  to  be  vexatious  or  oppressive,  or  instituted  to  obtain  some  unjust  or 
inequitable  advantage.  Claflin  v.  Hamlin,  62  How.  Pr.  284;  Botoers  v. 
Durant,  43  Hun,  348;  Cowper  v.  Theall,  40  Hun,  520.  Where  no  fact  of 
that  nature  can  be  presented  to  support  the  right  to  an  injunction,  the  party 
is  ordinarily  left  to  vindicate  his  right  in  the  action  brought  against  him  by 
the  party  desired  to  be  enjoined.    Savage  v.  Allen,  54  N.  Y.  45b. 
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So  far  as  the  receiver's  rights  and  powers  were  intended  to  be  brought  into 
controversy  in  the  suit  in  Texas,  tbey  necessarily  affected  the  rights  of  tlie 
trust  company  under  the  mortgage,  and  should  in  that  action  be  contested 
and  determined.  The  Farmers'  Loan  &  Trust  Company  was  not  a  party  to 
the  action  In  which  the  receiver  by  the  judgment  recovered  had  been  ap- 
pointed. Neither  was  any  action  brought  by  him  against  the  company  to  ol>- 
tain  the  injanction,  but  It  was  issued  wholly  upon  affidavits  and  an  order  to 
flhow  oaose,  witlMut  in  any  manner  making  the  trust  company  a  defendant 
in  this  suit.  And  the  Code  has  provided,  in  regulating  and  prescribing  the 
practice  for  obtaining  an  injunction,  for  issuing  it  only  against  a  party  to  the 
action.  By  section  603  of  the  Code  of  Civil  Procedure,  the  injunction  is  al- 
lowed to  be  issued  where  it  appears  from  the  complaint  that  the  plaintiff  is  en- 
titled to  a  judgment  against  the  defendant  restraining  the  commission  or  con- 
tinuance of  an  act,  etc.  And  by  the  following  section  also,  where  it  appears 
by  affidavit  that  the  defendant,  during  the  pendency  of  the  action,  is  doing, 
or  procuring  or  suffering  to  be  done,  or  threatens  to  do,  an  act  in  violation  of 
the  plaintiff's  right  respecting  the  subject  of  the  action,  and  tending  to  ren> 
der  the  judgment  ineffectual,  or  where  it  appears  that  the  defendant,  during 
ti>e  pendency  of  the  action,  threatens  or  is  about  to  remove  or  dispose  of  his 
property  with  intent  to  defraud  the  plaintiff.  This  language  clearly  contem- 
plates the  intention  to  have  been  to  provide  for  the  injunction  only  against  a 
party  to  the  action,  and  constructively  those  who  may  act  in  his  employment 
or  under  his  authority.  The  Farmers'  Loan  A>  Trust  Company  sustained  no 
such  relation  to  any  party  to  this  action,  and  it  was  in  no  sense  made  a  party 
to  it  by  the  proceedings  which  were  talien;  and  for  that,  as  well  as  the  other 
reason  already  assigned,  no  case  for  an  injunction  was  made  out.  It  is  true, 
as  the  oi-der  was  made,  It  might  not  interfere  in  any  serious  degree  with  the 
prosecution  of  the  foreclosure  suit  in  the  state  of  Texas.  But  tlie  trust  com- 
pany was  not  obliged  to  submit  to  the  risk  of  its  doing  so  or  not,  inasmuch  as 
the  case  made  required  uo  injunction,  and  the  order  itself  was  irregular.  It 
should  therefore  l>e  reversed,  with  810  costs  and  the  disbursements,  and  the 
motion  denied.     All  concur. 


Wabd  v.  New  York  Cent.  &  H.  R.  B.  Co. 

(Supreme  Court,  Omeral  Term,  Fifth  Department.    April  11, 1890.) 

CABBiiBa — Ejecting  Passbkobb— Fatmekt  or  Fakb. 

Plaintiff  purchased  a  ticket  entitling;  bim  to  transportation  from  B.  to  H.,  on  de- 
fendant's railroad,  without  any  limitation  as  to  time  or  train.  He  stopped  over  at 
A,  and  resumed  his  journey  by  the  next  train.  The  oonduotor  of  the  second  train 
told  him  his  Uoket  was  punched  to  H.,  and  be  must  pay  the  fare  from  A.  to  H.,  or 
be  put  off  the  train  at  M.,  the  next  station.  Plaintiff  remonstrated,  but  on  arriving 
at  M.  purchased  a  ticket  from  that  place  to  H.,  which  the  conductor  refused  unless 
plaintiff  paid  the  fare  from  A.  to  M. ;  and,  on  plaintiff  refusing  to  do  this,  he  was 
pnt  off  the  train.    Held,  that  defendant  was  liable  in  damages. 

Appeal  from  circuit  court,  Orleans  county. 

Action  by  Herbert  B.  Ward  against  the  New  York  Central  &  Hudson 
Biver  Railroad  Company.  Defendant  appeals  from  an  order  denying  its  mo- 
tion for  a  new  trial  on  the  minutes,  after  a  verdict  in  favor  of  plaintiff. 

Argued  before  Dwight,  P.  J.,  and  Macombeh  and  Coklett,  JJ. 

A.  H.  Harris,  for  appellant.     W.  E,  Hobby,  for  respondent. 

DwiOHT,  P.  J.  The  action  was  for  damages  for  being  put  off  from  defend- 
ant's train.  The  plaintiff  bought  his  ticket  at  Buffalo,  entitling  him  to  transpor- 
tation from  that  place  to  HoUey  on  the  Xiagara  Falls  branch  of  the  defend- 
ant's road.  It  was  the  ordinary  ticket,  without  limitation  as  to  time  or 
train.  He  rode  to  Albion,  where  he  got  off,  and,  having  transacted  his 
business  there,  resumed  his  journey  by  the  next  train,  which  stopped  at  that 
station.     The  conductor  of  the  second  train  inspected  his  ticket,  and  told  him 
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it  was  punched  to  Holley,  and  be  must  pajr  the  fare  from  Albion  to  Holley.  or 
be  put  ott  the  train.  The  plaintiff  protested  that  he  bad  paid  his  fare  to  Hol- 
]ey,  and  had  not  ridden  beyond  Albion  on  the  ticket,  and  claimed  the  right  to 
be  carried  the  rest  of  the  way.  The  conductor  told  him  he  should  him  put  off 
at  Murray,  which  was  the  next  station.  He  testitied  that  he  was  not  put  oS, 
nor  told  to  get  off,  at  Murray,  but  that,  while  the  train  was  standing  at  that 
station,  he  decided,  in  order  to  avoid  further  dispute  with  the  conductor,  to 
buy  another  ticket  from  Murray  to  Holley,  and  so  he  did.  The  station  a^nt 
at  Murray  sold  him  such  a  ticket  on  his  application,  although  the  conductor  of 
the  train  was  present,  and  declared  that  he  would  not  accept  the  new  ticket 
unless  the  plaintiff  also  paid  the  fare  from  Albion  to  Murray.  The  plaintiff 
resumed  Iiis  seat  in  the  train.  The  conductor  came  to  him  as  soon  as  ttw 
train  started,  and  the  plaintiff  tendered  him  the  new  ticket.  The  oondactor 
refused  to  receive  it  unless  he  also  paid  the  fare  from  Albion  to  Murray,  and, 
upon  the  plaintiff's  refusal  to  do  so,  stopped  the  train  and  put  him  off. 

We  are  by  no  means  prepared  to  concede  that  the  plaintiff  forfeited  the 
right  to  the  furtlier  use  of  his  ticket  by  leaving  the  train  at  Albion  without 
having  the  ticket  indorsed  for  a  "stop-over."  Counsel  for  the  defendant  con- 
tend for  the  affirmative  of  this  proposition  upon  the  authority  of  two  cases  whicb 
he  cites.  They  are  Terrtf  v.  Railroad  Co.,  13  Hun,  359,  and  Kelsey  v.  Rail- 
road  Co.,  28  Hun.  460.  In  the  former  of  these  cases  the  ticket  held  by  the 
passenger  was  an  "excursion  ticket,"  so  designated  on  its  face,  and  was  held, 
by  Its  terms,  to  limit  the  holder  to  a  continuous  passage.  The  latter  of  the 
two  cases  is  in  point  in  support  of  the  proposition,  but  Is  Itself  not  supported 
by  any  one  of  the  cases  in  this  state  referred  to  by  the  learned  judge  who 
wrote  the  opinion  as  establishing  the  rule  stated  by  him.  Thus,  Atterbaeh  v. 
Railroad  Co. ,  89  N.  Y.  281,  was  the  case  of  a  ticket  with  coupons  from  St.  Louis 
to  Nev  York,  which  was,  by  its  terms,  "good  for  one  continuous  passage  to 
point  named  in  coupon  attached."  The  only  question  in  thatcase  was  wh^her 
the  express  limitation  to  a  continuous  passage  applied  to  the  whole  journey, 
or  to  the  passage  over  each  of  the  connecting  roads  whose  coupons  were  at- 
tached to  the  ticket.  It  was  held  "that  the  contract  evidenced  by  the  ticket 
was  not  by  any  one  company,  or  jointly  by  all  the  companies  named,  but  was 
a  separate  contract  by  each  company  for  a  continuous  passage  over  its  road." 
Kessler  v.  Railroad  Co.,  61  K.  Y.  538,  involved  only  a  question  of  the  re- 
sponsibility, as  between  several  companies,  for  the  luggage  of  the  passenger. 
Barker  v.  Coflin,  31  Barb.  656,  was  the  case  of  a  ticket,  by  its  terms,  "good 
for  a  continuous  trip  only."  In  Hamilton  v.  Railroad  Co.,  51  N.  Y.  100, 
judgment  for  the  plaintiff  was  reversed  by  the  commission  of  appeals  for 
error  of  the  trial  judge  in  refusing  to  Instruct  the  jury  to  disregard  evidence 
of  slanderous  and  abusive  epithete  applied  to  the  plaintiff  by  the  conductor. 
LoTT,  C.  C.  was  of  opinion  that  the  ticket,  though  not  so  limited  by  its 
terms,  was  good  for  one  continuous  passage  only;  but  all  the  other  members 
of  the  court  expressly  declined  to  concur  on  the  last-named  ground.  The  case 
of  Elmore  v.  Sands,  64  N.  Y.  612,  referred  to  by  Dykman,  J.,  in  Terry  v. 
Railroad  Co.,  supra,  as  authority  for  the  dictum  that  the  right  to  stop  oft 
exists  only  by  means  of  stop-over  tickets,  was  the  case  of  a  ticket  "good  for 
this  date  only;"  and  the  only  question  considered  was  whether  it  was  good  on 
any  other  date  than  that  which  it  bore.  And  Beebe  v.  Ayres,  28  Barb.  275, 
also  cited  by  Judge  Dykman,  was  the  case  of  a  ticket  bearing  on  its  face  the 
words  "Good  for  this  trip  only, "  and  was  a  case  of  a  mistrial,  besides. 

The  ticket  which  the  plaintiff  bought  and  paid  for  at  Buffalo  was  evidence 
of  the  defendant's  contract  to  convey  him  to  Holley  by  any  passenger  train 
which  stopped  at  the  latter  station.  The  contract  was  not  limited  by  its  terras 
to  the  day  on  which  the  ticket  was  purchased,  nor  to  the  train  by  which  the 
journey  was  commenced.  "Bule  24"  of  the  company's  instructions  to  con- 
ductors, which  was  put  in  evidence  by  the  defendant,  plainly  recognizes  the 
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right  of  the  passenger  to  stop  over  at  any  station  of  the  road,  and  directs  the 
oonductor  to  make  an  indorsement  on  the  ticket  only  in  case  the  stop-over  is 
to  be  made  between  "panelling  stations."  There  is  nothing  in  the  case  to 
charge  the  plaintiff  with  knowledge  of  this  instruction  at  all,  nor  with 
knowledge  that  Albion,  one  of  the  chief  towns  on  the  route,  was  not  a 
punching  station.  It  seems  that  the  punching  stations  designated  in  the  In- 
structions were  fiuSalo,  Tonawanda,  Lockport,  and  Medina,  and  that  the 
ticket  was  required  to  be  punched  once  after  leaving  each  of  these  stations. 
If  the  instruction  was  obeyed  in  this  case,  then  it  is  plain  that  the  punch 
marks  in  the  plaintiff's  ticket  were  evidence  that  it  had  been  used  beyond 
Medina,  and  nothing  more.  They  vreie  no  evidence  that  it  bad  been  used 
beyond  Albion,  because  they  were  made  before  Albion  was  reached.  It  may 
be  that,  aa  between  the  conductor  and  his  employer,  it  was  the  duty  of  the 
former  to  give  to  the  marks  an  arbitrary  significance,  which  in  this  case  was 
contrary  to  the  fact;  but  it  would  seem  tliat  to  do  so  would  be  at  the  em- 
ployer's risk,  aud  that  if  it  violates  the  rights  of  the  passenger  the  employer 
must  bear  the  consequences. 

But  the  plaintiff's  right  to  recover  does  not  depend  upon  the  application  of 
the  principles  so  far  discussed.  He  resumed  his  journey  by  the  next  train  at 
Albion,  relying  in  good  faith,  as  the  jury  has  found,  upon  his  ticket  as  evi- 
dence that  his  fare  whs  paid  to  his  destination.  The  conductor  informed  him 
that  his  ticket  was  not  good,  and  that,  unless  he  paid  his  fare  again  from 
Albion  to  Holley,  he  should  be  put  off  the  train  at  Murray,  the  next  station. 
The  plaintiff  contented  himself  with  a  remonstrance,  and  on  arriving  at  Mur- 
ray left  the  train,  and  bought  a  new  ticket  from  that  station  to  his  home. 
We  can  entertain  no  doubt  that  he  was  entitled  to  ride  on  that  ticket  from 
Murray  to  Holley  by  any  train  that  stopped  at  both  those  stations,  including 
the  one  which  then  stood  on  the  track  at  Murray.  He  had  committed  no 
breach  of  the  peace,  nor  created  any  disturbance,  nor  been  a  trespasser  on  that 
train;  and  he  owed  the  defendant  nothing.  He  had  once  paid  his  fare  to 
Holley,  and  he  entered  the  train  at  Albion  believing  that  the  ticket  which  he 
then  had  was  evidence  of  that  fact.  The  conductor  refused  to  receive  it  as 
such,  and  threatened  to  remove  the  plaintiff  from  tlie  train,  but  carried  him 
to  Murray  because  that  was  a  stopping  place.  There  the  plaintiff  voluntarily 
waived  what  he  believed  to  be  his  rights  under  the  old  ticket,  and  bought  a 
new  one,  which  was  evidence  of  a  new  contract.  He  had  done  nothing  to 
forfeit  his  right  to  make  that  contract;  and  the  conductor  had  no  authority 
to  forbid  him  to  make  it,  nor  to  refuse  to  recognize  it.  The  Massachusetts 
case  of  Swan  v.  Railroad  Co.,  132  Mass.  116,  upon  which  the  defendant 
relies,  is  not  in  point.  In  that  case  the  plaintiff  was  in  the  wrong  from 
the  first.  He  had  entered  the  train  without  a  ticket,  and  refused  to  pay  the 
fare  rightfully  demanded  of  him.  He  was  a  trespasser  on  the  train,  and  was 
properly  expelled  from  it;  and  be  owed  the  defendant  for  his  fare  from  tlie 
point  where  he  first  came  on  board.  That  cannot  be  said  of  the  plaintiff  in 
this  case.  No  one  will  contend  that  an  action  could  be  maintained  against 
the  plaintiff  for  his  fare  from  Albion  to  Murray.  Such  a  claim,  if  made, 
would  t>e  determined  upon  common-law  evidence,  and  not  upon  the  effect  con- 
trary to  the  fact,  which  the  conductor's  instructions  required  him  to  give  to 
the  punch  marlis  on  the  plaintiff's  ticket.  The  case  ot  Nelson  y.  Railroad  Co., 
7  Hun,  141,  and  O'Brien  v.  Railroad  Co.,  80  N.  T.  236,  were  cases  where 
tlie  plaintiff  entered  the  cars  without  a  ticket,  and  refused  to  pay  the  fare; 
and  both  turned— one  in  favor  of  the  plaintiff,  and  one  in  favor  of  the  defend- 
ant— upon  questions  not  involved  in  this  case. 

We  think  the  defendant's  exceptions  point  to  no  error  which  vitiates  the 
verdict,  and  the  defendant's  motion  for  a  new  trial  was  properly  denied. 
The  order  should  be  affirmed,  and  Judgment  directed  for  the  plaintiff  on  the 
verdict.    All  concur. 
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Enioht  e.  Warben  et  al. 
(Supreme  Oourt,  Oeneral  Term,  Fifth  Department.    April  11, 1890.) 

UORTOAOE— ASSIONMBHT — ACTION. 

On  foreclosure,  It  appeared  that  plaintiff's  testator  took  a  note  signed  by  de- 
fendant as  principal  and  others  as  surges,  to  seoAre  which  note  the  martgage  was 
executed  to  the  sureties.  The  latter,  in  oonsideration  of  their  release  aa  snieties, 
assigned  the  mortirage  to  plaintiff.  Held,  that  evidence  that  the  mortgage  was  gtren 
to  the  sureties  to  indemnify  them  against  damage  by  reason  of  their  suretyship,  and 
not  to  secure  them  against  liability  on  tlie  note,  nras  as  incompetent  against  plaia- 
tiff  as  it  would  have  been  against  the  mortgagees. 

Appeal  from  special  terra. 

Action  by  Olive  Knight  to  foreclose  a  mortgage  executed  by  Lucius  F. 
Warren.    There  was  judgment  for  plaintiff,  and  defendant  appeals. 
O.  D.  Van  Amaem,  for  appellant.    A.  J,  Knight,  tor  respondent. 

DwiQHT,  P.  J.  The  action  was  to  foreclose  a  mortgage  of  real  estate 
executed  by  the  defendant  Warren  to  one  Adams  and  three  others,  in  terms, 
to  secure  the  payment  of  a  note  given  by  Warren  to  the  plaintiff's  tes- 
tator, payable  in  one  year,  and  signed  bj  the  four  mortgagees,  aa  sureties. 
Warren  paid  the  interest  on  the  note  for  several  years,  bat  the  principal  was 
never  paid;  and  more  than  six  years  after  it  became  due,  the  sureties, iu  con- 
sideration  of  their  release  from  liability  on  the  note,  assigned  tbe  mortgage 
to  the  plaintiff  as  executrix  uf  the  payee. 

The  attempt  was  made  at  the  trial  to  show,  and  some  evidence  was  given 
under  the  plaintiff's  objection  tending  to  show,  that  the  mortgage  was  given 
to  and  accepted  by  the  sureties  to  indemnify  them  against  loss  or  damage  bj 
reason  of  their  suretyship,  and  not  to  secure  them  against  liability  on  the 
note.  We  regard  all  that  class  of  evidence  as  incompetent  against  the  plain- 
tiff as  it  would  have  been  against  the  mortgagees  themselves,  and  that  tbe 
mortgage  must  be  held  to  have  been  given,  as  its  terms  import,  as  security 
for  the  payment  of  the  note.  Being  so,  it  was,  necessarily,  security  against 
the  liability  of  the  sureties  in  case  of  default  of  the  principal  debtor,  as  well 
as  indemnity  to  them  against  loss  in  case  they  were  compelled  to  pay  the 
note.  But,  being  so,  it  was  also  a  fund  in  their  hands  pledged  for  the  pay- 
ment of  the  debt,  (Croshy  v.  Crafts,  6  Hun,  829,  affirmed  69  N.  Y.  607; 
Bank  V.  Bigler,  83  N.  Y.  51.)  and  as  such  was  available  to  the  creditor,  who, 
if  his  legal  remedy  failed  by  reason  of  the  insolvency  of  the  principal  debtor, 
which  was  established  in  this  case,  and  the  discharge,  by  any  means,  of  the 
sureties,  might  compel  its  assignment  to  him,  and  enforce  it  for  his  own  ben- 
efit. Bank  v.  Bigler,  supra,  61.  We  And  nothing  in  this  case  to  defeat  the 
application  to  it  of  the  principles  mentioned,  which  are  as -well  sustained  by 
authority  as  tliey  are  well  grounded  in  equity. 

None  of  the  defendant's  exceptions  seem  to  be  well  talcen.  The  rulings  of 
the  court  In  the  admission  of  evidence  and  in  the  findings  on  request  of  tbe 
defendant  were  aa  favorable  to  him  as  he  was  entitled  to  ask.  The  judgment 
is  right  and  should  be  affirmed.    Judgment  affirmed  vfiith  costs. 

Macombeb,  J.,  concurs.    Corlbtt,  J.,  not  sitting. 


PeOFUS  v.  CiOIXBTTI. 

(Supreme  Court,  General  Terrn,  First  Department.    March  28, 1880.) 
Affeai^ — Record — Ckbtificate. 

Where  the  record  on  appeal  is  not  certified,  and  contains  proceedings  in  refer- 
ence to  which  there  is  a  dispute,  the  appeal  will  be  striolcen  nom  the  calendar,  so 
that  the  appellant  may  procure  a  properly  certified  copy  of  the  record. 

Appeal  from  court  of  general  sessions,  New  York  county. 
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Appeal  by  Stephen  Collelti  from  a  Jadgment  of  conviction  of  the  crime  of 
carrying  concealed  weapons. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Le  Barbier  ifi  Bnwster,  for  appellant.  John  B.  Fellows,  Dist  Atty.,  (Jfe- 
JTenzie  Semple,  ot  counsel,)  for  respondent 

Per  Curiam.  The  printed  papers  in  this  case  contain  certain  exceptions 
alleged  to  have  been  taken  to  the  learned  recorder's  charge  upon  the  trial  of 
tbis  case.  The  district  attorney  insists  tliat  these  exceptions  should  not  be 
considered,  as  they  formed  no  part  of  the  record.  Such  record  not  being  cer- 
tified, it  is  impossible  for  tbis  conrt  to  determine  as  to  what  papers  should  be 
included  in  it,  or  not.  The  case  coming  from  another  court,  the  record  must 
be  certified  before  the  appeal  can  be  considered,  so  that  the  court  will  not 
have  before  it,  in  the  printed  case  submitted  upon  the  appeal,  proceedings  in 
reference  to  which  there  is  a  dispute.  The  appeal  is  stricken  from  the  calen- 
dar, in  order  that  the  appellant  may  procure  a  properly  certified  copy  of  the 
record. 


Woodruff  at  al.  v.  Faddock. 
(Supreme  Court,  General  Term,  fifth  Department    April  11, 1890.) 

HlSHWATS — DiSCOSTraUANOE. 

Non-user  of  a  public  alley-war  for  over  40  years  in  connection  with  affirmative 
acts  of  abandonment  justifles  a  finding  that  the  alley  has  ceased  to  be  a  public  high- 
way. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Delecta  H.  Woodruff  and  Alvira  N.  Woodruff  against  Sopbronia 
M.  Paddock.     There  was  judgment  for  defendant,  and  plaintiffs  appeal. 
Argued  before  Dwioht,  P.  J.,  and  Macx>iibkr  and  Corl£tt,  JJ. 
Edward  F.  Wellington,  for  appellants.    F.  B.  Drake,  for  respondent. 

CoBLETT.  J.  In  1826  one  Bissell,  being  the  owner  of  a  tract  of  land,  (Id 
what  is  now  the  city  of  Bochester.)  Udd  the  same  out  into  a  village  plot  known 
as  "Corn  Hill,"  and  filed  a  map  thereof  in  the  Monroe  county  clerk's  oflice. 
Upon  this  map  were  lots  42,  43,  44,  and  45.  Between  45  and  the  other  lots 
there  was  a  lane  or  alley  extending  from  Clay  street,  now  Tremont,  north  to 
an  open  field.  In  1856  John  Connolly  became  the  owner  of  lot  45.  In  March, 
1884,  the  plaintiff  l>ecame  the  owner  of  that  lot.  John  Connolly  became  the 
owner  of  lot  42  in  October,  1846,  and  the  defendant,  in  November,  1888, 
through  conveyances  from  Connolly  became  the  owner  of  lot  42,  including  the 
alley  between  it  and  lot  45.  It  thus  appears  that  the  plaintifTs  and  the  de- 
fendant obtained  title  through  Bissell,  the  common  owner.  The  referee  finds 
that  after  the  year  1826  the  alley  was  used  by  the  public  down  to  1846,  and 
that  it  became  by  user  a  public  alley.  He  also  finds  that  by  virtue  of  deeds 
the  owners  of  lot  45  before  1846  acquired  an  easement  over  the  alley  and  the 
title  in  fee  to  one-half,  subject  to  the  rights  of  the  public  and  the  owners  of 
adjoining  lots  thereon;  that  John  Connolly  became  the  owner  of  lot  42  prior  to 
1846,  and  continued  such  until  his  death  in  1888;  that  Iwtween  1846  and  1850 
Connolly  closed  the  alley,  and  erected  a  gate  in  front  of  it  on  Tremont  street; 
that  a  fence  stood  on  it  at  its  west  line,  between  it  and  lot  45;  that  he  after- 
wards planted  trees  on  the  strip,  and  erected  coal  sheds,  and  from  1850  down 
to  the  time  of  his  death  was  in  the  actual  possession  of  the  same,  claiming  to 
be  the  owner  thereof;  that  the  former  alley  has  been  abandoned  by  the  public 
as  a  highway  or  public  alley  for  over  40  years  before  thfe  commencement  of 
this  action,  and  ceased  to  be  a  public  highway  or  alley;  that  when  Connolly 
conveyed  lot  45  to  Dickson,  through  whom  the  plaintiffs  obtained  title,  Con- 
nolly was  in  the  actual  possession  of  the  strip  in  question,  claiming  to  own  the 
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same,  and  tbat  title  was  taken  by  Dickson  with  full  knowledge  of  the  fact: 
that  it  was  not  intended  to  convey  any  interest  in  the  former  alley  to  Dick- 
son, and  that  Dickson  did  not  understand  that  he  acquired  any  title  or  ease- 
ment to  such  alley  by  virtue  of  such  deed;  that  from  1850  Connolly  and  the 
grantees  of  lot  42  continued  in  the  open  and  exclusive  possession  of  said  strip; 
that  in  April,  1889,  the  defendant  commenced  the  construction  of  a  building 
on  said  strip,  to  restrain  which  this  action  is  brought.  The  referee  dismissed 
thecomplaint.  The  evidence  warrants  the  referee's  Ondings.  Affirmative  acts 
of  abandonment  appear  in  the  case.  In  1874  the  board  of  public  works  of  the 
city  of  liochester  was  authorized  to  perform  the  duties  of  highway  commis- 
sioners, and  passed  an  ordinance  for  opening  an  alley  from  Tremont  street. 
Commissioner  Cram  reported  on  this  subject  that  so  far  as  he  could  ascertain 
the  lane  bad  been  occupied  as  private  grounds  for  many  years,  and  that  an  open- 
ing of  the  same  would  be  a  convenience  to  one  party  and  an  actual  detriment 
to  others.  It  does  not  appear  that  any  affirmative  action  was  taken  upon  this 
report  after  its  reception,  but  it  does  appear  that  no  action  was  taken  to  open 
or  use  the  alley.  It  also  appears  tbat  Tremont  street  was  improved  by  an 
asphalt  pavement  by  the  city  of  Rochester  under  the  direction  of  its  highway 
officers,  and  a  curb  was  placed  between  the  traveled  portion  of  said  street  and 
said  alley,  thus  obstructing  the  free  passage  from  said  highway  into  the  alley. 
It  is  a  familiar  rule  that  an  encroachment  or  obstruction  placed  upon  a  high- 
way, or  the  taking  of  possession  by  an  individual,  or  fencing  it  up,  will  not 
affect  or  diminish  the  public  rights  in  it,  or  prevent  its  being  opened  and 
worked ;  also  that  the  doctrine  of  adverse  possession  has  no  application  to  pub- 
lic highways.  Burbank  v.  Fay,  65  N.  Y.  57;  Orphan  Asylum  v.  Cily  of 
Troy,  76  17.  Y.  108.  To  the  same  effect  are  numerous  other  authorities.  But 
the  public  may  abandon  its  claim  to  a  public  highway;  and  non-user  for  in 
years  is  some  evidence  of  such  intent.  When,  in  connection  with  non-nser, 
there  is  affirmative  evidence  of  a  clear  determination  to  abandon,  the  public 
interest  is  extinguished.  Crain  v.  Fote,  16  Barb.  184;  Coming  T.  Gould,  16 
Wend.  631;  City  of  Peoria  v.  Johnston,  56  111.  45,  50;  Amsbey  v.  Hindi,  46 
Barb.  622;  affirmed  on  appeal  in  48  N.  Y.  57.  It  seems  to  be  assumed  by  the 
commission  of  appeals  in  the  case  last  cited  that  a  public  highway,  whether 
it  was  laid  out,  or  became  such  by  user  or  dedication,  would  cease  to  be  such 
for  any  purpose,  if  not  traveled  or  used  for  six  years.  There  is  no  claim  here 
that  this  lane  or  alley  was  traveled  or  used  at  all  as  an  alley  or  highway  after 
the  passage  of  chapter  311  of  the  Laws  of  1861.  But  in  this  case  it  appears 
with  sufficient  clearness  that  the  public  abandoned  this  lane  as  a  thoroaghfara 
more  than  40  years  before  the  commencement  of  this  action.  The  referee's 
conclusion  that  it  had  ceased  to  be  a  public  highway  was  correct.  It  is  tlie 
rule  that  where  deeds  are  delivered  and  received  with  reference  to  a  map  show- 
ing alleys  and  streets,  the  right  to  use  the  easement  attaches  as  a  part  of  the 
grant.  Bridges  t.  Wyckoff,  67  N.  Y.  130.  In  construing  a  deed,  and  what 
is  conveyed,  reference  must  be  had  to  the  condition  of  the  premises  at  Uie 
time  of  the  conveyance.  Mott  v.  Mott,  68  N.  Y.  246;  Lampman  T.  Milks, 21 
N.  Y.  505;  Voorhees  v.  Burchard,  65  N.  Y.  104;  Simmons  v.  Cloonan,  81 N. 
Y.  557.  When  the  conveyance  was  made  to  the  plaintiff,  the  lane  had  no  ex- 
istence; it  was  occupied  by  the  grantor.  He  was  in  possession  of  it  as  bis  own 
property.  Snell  v.  Levitt,  110  N.  Y.  595,  18  N.  £.  Bep.  370.  is  an  authority 
showing  that  under  the  circumstances  the  plaintiff  bad  no  interest  in  this  al- 
ley. There  appears  to  be  no  error  in  the  rejection  of  the  evidence  to  which 
exception  was  taken.    Judgment  affirmed. 

Macomber,  J.,  concurs. 

DwiOBT,  F.  J.    I  concur  in  the  result  reached  in  this  case  by  Justice  Cob- 
LETT.    I  think  the  statute  of  1861  (cbiqtter  811)  applies  to  this  case,  and.  un- 
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der  the  findings  of  the  referee,  is  conclusive  against  the  right  of  the  public  in 
the  highway  in  question.  Tlie  decision  in  Vanderbeck  v.  Vity  of  Rochester, 
46  Hun,  87,  was  to  the  effect  that  such  statute  did  not  apply  to  streets  "laid 
out  in  the  cities  of  the  state;"  that  is,  where  the  land  is  taken  in  proceedings 
in  ineitum,  and  the  reason  given  for  the  distinction  between  highways  in 
towns  and  the  streets  of  a  city  is  that  in  the  former  case  the  public  acquires 
simply  a  right  of  w^y  In  lands  taken  for  a  highway,  the  fee  remaining  in  the 
owner;  while  in  the  latter  case  the  fee  of  the  land  is  vested  in  the  municipal- 
ity by  force  of  the  proceedings  under  its  charter  to  lay  out  a  street.  See,  also, 
Jn  re  Lexington  Ave.,  29  Hun,  303.  In  the  case  of  the  street  or  alley  in  ques- 
tion the  right  of  the  public  was  acquired  only  by  dedication  and  use,  and  this 
in  1826,  before  the  incorporation  of  the  city  of  Rochester.  The  public,  there- 
fore, I  suppose,  acquired  only  a  right  of  way  in  the  lands,  the  fee  remaining 
in  the  owner,  and  tite  distinction  mentioned  does  not  obtain  in  this  case.  The 
provision  of  the  statute  cited,  wliich  applies  to  this  case,  is  found  in  the  last 
clause  of  section  1:  "And  all  highways  that  have  ceased  to  be  traveled  or 
used  as  highways  for  six  years  shall  cease  to  be  a  highway  for  any  purpose." 
An  attempt  has  sometimes  been  made  to  limit  the  operation  of  this  and  other 
provisions  of  the  Qrst  section  of  the  act  by  tliat  contained  in  its  second  sec- 
tion, which  is  as  follows:  "  The  provisions  of  this  act  shall  apply  to  every  pub- 
lic highway  and  private  road  laid  out  and  dedicated  to  the  use  of  the  public 
within  the  last  six  years,  and  to  every  such  highway  hereafter  to  be  laid  out." 
It  seems  to  me  very  clear  that  this  provision,  so  far  from  restricting  the  oper- 
ation of  previous  provisions  of  the  act,  was  intended  to  extend  their  applica- 
tion. The  legislature  seems  to  have  supposed  that  it  might  be  open  to  ques- 
tion whether,  for  example,  by  the  terms  of  the  last  clause  of  the  first  section, 
the  six  years  of  disuse,  which  should  operate  to  put  an  end  to  the  public  ease- 
ment in  the  highway,  must  not  have  already  and  completely  accrued  before 
the  passage  of  the  act,  and,  accordingly,  whether  the  provision  could  have  any 
application  to  highways  laid  out  or  dedicated  lees  than  six  years  before  the 
passage  of  the  act,  or  to  be  thereafter  laid  out  or  dedicated;  and  the  legisla- 
ture seems  to  have  intended  to  obviate  that  question  by  the  additional  pro- 
vision of  the  second  section. 


Maodomau)  v.  Trojan  Buttox-Fastbneb  Co.  et  al. 


(Supreme  Court,  SpeoUH  Term,  Rensgelaer  County.    March  14, 1890.) 

1.  PAB-n<sit8Bip^Dissoi,0Tio:r— RiOHTS  of  PABTintBS  Intsb  8b. 

A  txansfer,  after  notice  of  dissolntion,  by  two  members  of  a  Arm,  of  all  the  firm 

Sroperty,  to  a  corporation  organized  by  them  for  the  purpose  of  continuing  the 
usioesB  tinder  a  new  arrangement,  cannot  affect  tbe  rights  of  a  remaining  partner, 
who  does  not  consent  thereto,  and  he  is  thereafter  entitled  to  the  exclusive  control 
of  «J1  the  firm  property,  for  the  purpose  of  winding  up  the  partnership  business. 
S,  Saxb— UsB  or  FiBM  TSaite. 

After  such  dissolution,  the  corporation  cannot  he  restrained  from  using  the  name 
which  was  arbitrarily  adopted  and  used  by  the  firm,  nor  from  carrying  on  the  same 
kind  of  business. 

On  motion  to  dissolve  injunction. 

John  A.  Macdonald,  Albert  W.  Ham,  and  Arthur  M.  Wight  were  engaged 
in  business  as  partners  under  the  firm  name  of  the  "Trojan  Button-Fast- 
ener Company. "  Notice  of  dissolution  was  given,  and,  before  the  partnership 
business  was  closed  up.  Ham  and  Wight,  in  conjunclion  with  one  Patterson 
and  others,  united  in  forming  a  corporation,  styled  "Trojan  Button-Fastener 
Co.,  Incorporated,"  for  continuing  the  business,  and  said  Ham  and  Wight 
transferred  all  the  property  of  the  firm  to  the  corporation.  This  action  was 
brought  by  said  Macdonald  for  an  injunction  against  Ham,  Wight,  the  cor- 
poration, Patterson,  and  others;  and  judgment  was  rendered  giving  plaintiff 
exclusive  control  of  the  firm  property,  and  enjoining  defendants  from  inter- 

>  AfSrmed  on  appeal.    See  10  N.  Y.  Bupp.  01. 
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fering  in  any  vaj  therewith.    Defendants  now  move  to  dissolve  the  injano- 
tion. 

M.  Davenport  and  Ssek  Oowen,  for  plaintlfC.    O.  E.  Patterson  and  Smith 
&  Paitnenter,  for  defendants. 

FuBSMAK,  J.    In  May,  1885,  the  plaintiff  and  the  defendants  Ham  and 
Wight  entered  into  copartnership  in  the  business  of  manufacturing  and  sell- 
ing hand-power  button-setting  machines  and  foot-power  button-setting  nut- 
chines,  of  leasing  such  machines  to  others,  and  in  manufacturing  and  selling 
fasteners,  staples,  buttons,  etc.     The  name  and  style  adopted  by  the  firm  wa» 
the  "Trojan  Button-Fastener  Company."    The  original  articles  provided  for 
a  partnership  of  one  year,  but  the  partnership  was  continued,  by  mutual  con- 
sent, after  that  period,  and  down  to  about  the  time  of  commencement  of  this 
action.    The  articles  contained  a  provision  to  the  effect  that  the  partnership, 
if  not  dissolved  at  the  expiration  of  the  year,  might  thereafter  be  dissolved  by 
any  partner,  on  giving  a  notice  of  SO  days  to  the  others.    The  several  part- 
ners, in  pursuance  of  the  partnership  agreement,  contributed  various  inter- 
ests held  by  them,  respectively,  in  certain  letters  patent  affecting  button-set- 
ting machines,  and  also  other  property  pertaining  to  the  business  to  be  carried 
on  by  the  partnership.    Upon  the  execution  of  the  partnership  articles,  the  Arm 
entered  upon  business  at  Troy,  manufactured,  or  had  manufactured,  a  large 
number  of  button-setting  machines,  issued  licenses  to  others  to  use  machines 
manufacturing  staples  or  button-fasteners,  etc.,  to  be  set  by  such  machines, 
and  established  and  maintained  a  prosperous  and  lucrative  business.    Before 
the  commencement  of  this  action,  and  about  February  11,  1890,  the  defend- 
ants Ham  and  Wight,  in  conjunction  with  the  defendant  Patterson   and 
others,  united  in  the  formation  of  a  manufacturing  corporation  under  the 
laws  of  this  state,  the  trustees  of  which  are  the  defendants  Ham,  Wight,  and 
Patterson,  and  the  corporate  name  of  which  is  "Trojan  Button-Fastoner  Co." 
The  business  of  this  company,  as  stated  in  the  certilicate  of  incorporation,  is 
substantially  the  same  as  that  carried  on  by  the  Urm,  The  Trojan  Button- 
Fastener  Company,  above  mentioned,     immediately  upon  the  formation  of 
this  corporation,  the  defendants  Ham  and  Wight,  without  the  knowledge 
or  consent  of  their  copartner  Macdonald,  assigned  and  transferred  to  it  all 
the  property  of  the  firm,  including  the  patents  and  leases  above  referred 
to,  and  pnt  the  corporation   in  possession  thereof,  and  of  the  office  and 
place  of  business  of  the  firm,  and  of  its  books  and  other  appurtenances  of 
its  business.    Thereupon,  by  way  of  commencing  business,  the  corporation 
caused  to  be  issued,  and  sent  out  by  mail  to  the  customers  and  lessees  or 
licensees  of  the  firm,  a  circular  in  substantially  these  words:  "All  the  leases, 
patents,  and  property  of  the  copartnership  known  as  the  •  Trojan  Button- 
Fastener  Company '  liavo  been  sold  to  an  incorporated  company,  called  ■  Tro- 
jan Button-Fastener  Co.,  Incorporated,'  with  a  cash  capital  of '$50,000.    The 
working  force  of  the  old  partnership  enters  the  incorporated  company,  and, 
with  the  addition  of  increased  capital  and  new  inventions,  are  in  a  position  to 
be  of  greater  service  than  before.    This  transfer  of  the  effects  of  the  partner- 
ship to  the  incorporated  corapat\y  was  hastened  by  the  action  of  one  of  the 
partners,  John  A.  Macdonald,  who  owned  a  quarter  iuterest  in  the  partner- 
ship, and  who,  we  have  reason  to  believe,  has  endeavored  to  deliver  all  its 
property  into  the  hands  of  the  Heaton  Button-Fastener  Company.     We  have 
no  interest  in  common  with  the  Heaton  Company,  and  a  sale  of  this  kind 
would  tend  to  create  a  monopoly  of  the  button  fastener  business.    We  believe 
in  honest  competition,  and  know  it  for  the  best  interests  of  our  customen 
that  the  leases  and  machines  remain  in  the  hands  of  the  Trojan  Button-Fast- 
ener Company,  Incorporated,    liemittances,  orders,  and  all  mail  should  be  ad- 
dressed hereafter  to  '  Trojan  Button-Fastener  Company,  Incorporated.'"    The 
complaint  charges,  and  the  affidavits  support  the  allegation,  that  the  corpora* 
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Hon  is  taking  possession  of  the  correspondence,  drafts,  checks,  and  orders 
sent  to  and  intended  for  the  Arm,  claiming  the  right  to  do  so,  and  is  exclud- 
ing the  plaintiff  from  the  o£Bce  of  the  Qrm,  from  possession  of  the  firm  prop- 
erty, correspondence,  books,  etc.,  assuming  to  hold  and  control  the  same  by 
virtue  of  the  assignment  and  transfer  above  mentioned.  Upon  these  and 
other  facts  set  forth  in  the  complaint  and  accompanying  affidavits,  a  tempo- 
rary injunction  was  issued,  restraining  the  defendants  from  in  any  manner 
using  the  name  "Trojan  Button-Fastener  Company, "  or  any  other  name  bear- 
ing a  close  resemblance  thereto,  in  the  button-fastener  business,  or  from  mak- 
ing any  sales,  or  conducting  or  carrying  on  any  business  heretofore  and  now 
carried  on  by  the  firm  known  as  the  "Trojan  Button-Fastener  Company,"  of 
which  firm  the  said  plaintiff  and  the  said  defendants  Albert  W.  Ham  and 
Artliur  M.  Wight  are  members,  and  from  using  or  licensing  any  of  the  but- 
ton-fastening machines  constructed  under  and  in  accordance  with  the  patents 
mentioned  in  the  complaint  herein,  or  any  part  thereof,  or  any  part  of  them, 
and  from  selling  any  staples  for  buttons  to  any  of  the  licensees  of  the  said 
firm  known  as  Che  "Trojan  Button-Fastener  Company,"  and  from  receiving, 
or  in  any  way  interfering  with,  any  letters,  orders,  drafts,  or  money  directed, 
sent,  or  belonging  to  said  Hrm,  and  from  directing,  requesting,  or  inducing  the 
postmaster  of  the  city  of  Troy,  or  any  of  his  employes,  or  any  person  connected 
with  said  oflBoe,  to  withhold  from  said  plaintiff  any  letters  directed  to  the  said 
Trojan  Button-Fastener  Company,  or  to  "Trojan  Button-Fastener  Company, 
Incorporated,"  or  to  deliver  any  such  letters  to  said  defendants,  or  to  either  or 
any  of  tbem.  The  order  was  afterwards  modified,  ex  parte,  so  as  to  permit 
the  corporation  to  receive  mail  matter  addressed  to  "  Trojan  Button-Fastener 
Company.  Incorporated, "  or  clearly  intended  for  it.  It  ia  also  made  to  appear 
that  previous  to  the  formation  of  the  corporation  the  defendants  Ham  and 
Wight  served  on  the  plaintiff  the  notice  of  their  intention  to  dissolve  the  co- 
partnership provided  for  in  the  partnership  articles. 

Underlying  the  law  of  partnership  is  that  of  agency.  The  partners  are  sev- 
erally agents  of  the  Qrm,  and  of  each,  as  to  all  matters  pertaining  to  the  conduct 
of  the  partnership  business  while  the  partnership  continues,  and  to  the  wind- 
ing up  of  its  affairs  when  it  is  dissolved.  As  in  all  other  agencies,  the  au- 
thority to  act  for  the  firm  is  limited  to  snch  matters  as  are  within  the  scope 
of  the  partnersliip  business,  and  are  fairly  among  the  purposes  of  the  partner- 
ship, as  indicated  by  the  partnership  articles.  In  a  manufacturing  and  mer- 
.cantile  partnership,  this  includes  the  manufacture  and  sale  of  such  articles 
aa  the  partnership  agreement  intends,  and  the  doing  of  all  things  properly  in- 
cident thereto.  Unless  specifically  prohibited  by  the  agreement,  either  part- 
ner may  contract  debts  in  the  business  of  the  firm,  and  may  pay  its  debts. 
To  this  end,  it  is  -competent  for  one  partner  to  transfer  the  property  of  the 
firm  in  payment  of  a  firm  debt.  This  is  strictly  within  the  scope  of  the  part- 
nership business.  Tiie  law  appropriates  the  partnership  property  to  the  pay- 
ment of  partnership  debts,  to  the  exclusion  of  the  individual  debts  of  the 
partners,  and  requires  such  appropriation  to  be  made  before  any  division 
among  the  partners  is  had.  The  authorities  are  numerous  that  one  partner 
may  transfer  partnership  property  to  a  creditor  in  payment  of  a  firm  debt; 
and,  in  the  absence  of  fraud,  such  transfer  is  valid  not  only  against  the  other 
partneia,  but  other  creditors  of  the  firm  also.  Mdbbett  v.  White,  12  N.  Y.  442, 
and  cases  cited  on  page  454.  I  have  found  no  case,  however,  holding  that 
one  partner  may,  without  knowledge  of  the  other,  transfer  the  entire  property 
and  assets  of  the  firm  to  one  who  is  not  a  creditor,  with  the  object  and  intent 
of  putting  an  end  to  the  partnership  business,  and  placing  the  partnership 
effecte  beyond  the  reach  and  control  of  his  copartner.  That  the  transfer  by 
Ham  and  Wight  to  the  corporation  in  thi»  case  was  made  with  such  purpose 
cannot  be  doubted.  The  firm  was  solvent,  and  doing  a  prosperous  business. 
The  corporation  was  formed,  avowedly,  to  cany  on  a  like  business.  Ham 
v.9N.Y.ano.6 — 25 
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and  Wight  were  instrumental  in  its  formation,  and  were  named  as  two  of  the 
three  trustees  in  the  certificate  of  incorporation.     Immediately  upon  ita  for- 
mation, they  transferred  to  it  the  entire  assets  of  the  Arm,  and  turned  over  to  it 
its  working  force,  its  books,  and  business  office.    There  is  no  pretense  that  the 
corporation  was  a  creditor  of  the  firm,  nor  that  this  transfer  was  made  in  the 
course  of  its  business,  or  in  pursuit  of  the  legitimate  objects  for  which  tbe 
partnership  was  formed.     Tbe  intent  of  this  transfer  is  evidenced  by  tbe  cir- 
cular issued  by  tlie  corporation  immediately  thereafter.    It  was  sent  out  to 
tbe  customers  of  tbe  Ann,  and  to  persons  holding  leases  of  machines  from  it. 
and  was  signed  by  the  corporate  name,  which  was  also  the  name  of  the  firm. 
It  declared  that  all  the  leases,  patents,  and  property  of  the  firm  had  been  sold 
to  it,  and  that  the  working  force  of  the  tirm  had  entered  its  employment. 
Without  ever  having  had  a  customer,  it  stated  that  the  company  was  in  a  po- 
sition to  be  of  greater  service  to  "our  customers  than  ever  before,"  and  ad- 
vised that  "remittances"  and  "all  mail"  should  in  future  be  addressed  to  it. 
It  is  clear  that  tbe  corporation,  by  means  of  this  circular,  intended  to  possess 
itself  of  the  money,  checks,  and  mail  matter  that  in  the  course  of  the  firm 
business,  as  well  as  in  winding  up  its  affairs,  might  otiierwise  be  sent  to  it. 
The  sale  and  transfer  was  not  made  in  the  business  of  the  firm,  but  in  hos- 
tility to  it,  and  for  the  purpose  above  indicated.    It  is  invalid  as  a  sale  of  tbe 
entire  assets  of  the  firm,  and,  the  corporation  having  full  knowledge  of  all 
the  circumstances  of  the  firm,  its  objects  and  business,  and  that  the  plaintiff 
neither  knew  of  or  consented  to  it,  was  ineffectual  to  convey  title  to  the  whole 
property  to  it.     It  is  settled  law  that  one  partner  cannot,  without  the  consent 
of  the  others,  make  an  assignment  of  all  the  firm  assets  for  the  benefit  of  tbe 
creditors.     The  reason  is  that  it  is  not  within  the  scope  uf  the  partnership  en- 
terprise, is  not  a  part  of  the  ordinary  business  of  the  copartnership,  but  is 
subversive  of  it;  and  authority  to  do  so  cannot  be  implied  from  the  partner- 
ship relation.     Welles  v.  March,  30  N.  Y.  344;  Klumppy.  Gardner,  114  X. 
Y.  153,  21  N.  £.  Rep.  99.     These  reasons  apply  with  equal  force  to  a  sale 
and  transfer  of  the  entire  property  and  assets  of  a  firm  by  one  partner,  with- 
out tbe  consent  of  the  others,  to  a  person  having  full  knowledge  of  the  intent 
thereby  to  destroy  the  business  of  the  firm,  and  deprive  the  non-consenting 
partner  of  all  control  over  its  property.     Moreover,  the  defendants  Ham  and 
Wight  are  not  only  incorporators  and  stockholders,  but  constitute  two  of  the 
three  trustees  of  the  corporation.     The  sale  and  transfer  of  the  firm  property 
was,  therefore,  practically  to  themselves.     As  stockholders,  they  still  own  a 
share  of  the  property  sold  by  them  to  the  company,  proportionate  to  their  in- 
terest in  the  corporation,  and  as  they  constitute  a  majority  of  its  trustees, 
they  are  able  to  exercise  absolute  and  exclusive  control  over  all  its  property 
and  affairs.     While  this  is  of  no  importance,  so  far  as  their  own  individual 
property  and  interests  are  concerned,  it  cannot  be  sustained  when  it  involves 
also  the  property  and  interest  of  others,  who  do  not  consent  to  it.    A  sale  of 
all  of  a  firm's  property,  by  two  out  of  three  partners,  to  themselves,  without 
the  knowledge  or  consent  of  tbe  others,  could  hardly  be  upheld.    Such  is  the 
practical  effect  of  the  sale  in  this  case,  and  it  cannot  be  sustained  ou  either 
principle  or  authority. 

Assuming,  however,  that  the  transfer  in  question  was  effectual  as  a  trans- 
fer of  the  interests  of  Ham  and  Wight  in  the  partnership  property  and  assets, 
it  did  not  confer  upon  the  corporation  any  title  to  the  property  itself,  nor  any 
right  to  its  possession  and  control  against  the  plaintiff.  AH  that  can  be  thus 
transferred  is  the  interest  of  the  partners  making  the  sale  which  may  remain 
in  tbe  surplus  after  the  partnership  debts  are  paid,  and  the  rights  of  partners 
ascertained  and  determined.  It  is  well  settled  that  a  purchaser  from  one  part- 
ner of  his  interest  in  the  partnership  acquires  no  title  to  any  share  of  the 
partnership  effects,  but  only  his  share  of  the  surplus  after  an  accounting  and 
jin  adjustment  of  tbe  partnership  affairs.    Tarhell  v.  West,  86  N.  Y.  280, 287. 
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In  Menagh  t.  Whittoell,  52  N.  Y.  146,  Judge  Bafaxlo  affirms  that  "pur- 
cbasen  oi  the  share  of  ed  individaal  partner  can  only  take  liis  interest.  That 
interest,  and  not  a  share  of  the  partnership  effects,  is  sold;  and  it  consists 
merely  of  the  share  of  the  surplus  which  shall  remain  after  the  payment  of 
the  debts  and  settlement  of  the  accounts  of  the  firm."  The  rights  of  a  trans- 
feree of  the  individual  share  or  interest  of  a  partner  in  the  joint  property  are 
but  a  right  to  an  accounting,  and  to  what  remains  after  an  adjustment  of  the 
partnership  accounts  and  dealings.  Nieoll  v.  Mumford,  4  Johns.  Ch.  522. 
It  can  make  no  difference  that  the  partnership  is  dissolved.  After  dissolu- 
tion, the  powers  and  authority  of  the  indiyidual  partners  are  still  more  limited 
than  during  its  existence.  They  can  then  make  no  new  contracts  on  behalf 
of  the  firm,  nor  incur  any  new  obligations  to  bind  it.  They  cannot  even  dis- 
pose of  its  property  save  in  payment  of  its  debts,  and  in  the  ordinary  course 
of  closing  up  its  affairs.  "In  case  of  a  dissolution,  each  partner  holds  the 
joint  property  clothed  with  a  trust  to  apply  it  to  the  payment  of  the  joint  debts, 
and,  subject  thereto,  to  be  distributed  among  the  partners  according  to  their 
respective  shares  therein."  Story,  Partn.  §  360.  And  Judge  Allen,  In  Ifs- 
nagh  v.  WMttoetl,  declares  that  "all  must  unite  in  order  to  give  effect  and 
validity  to  any  disposal  of  the  property,  except  in  execution  of  the  trust  or 
inibeordinary  course  of  business. "  Qeortner  v.  Tmstees, 2Baib.625.  After 
dissolution,  the  right  and  duty  to  wind  up  the  affairs  of  the  partnership 
still  remain,  and,  where  the  otlier  partners  have  disposed  of  their  whole  inter- 
est, remain  in  the  continuing  partner.  The  partners  who  have  thus  disposed 
of  their  entire  interest  in  the  partnership  have  thereby  divested  themselves  of 
all  right  to  the  control  of  its  property,  and  even  to  share  in  the  winding  up 
of  its  business,  or  to  participate  in  the  final  accounting  and  adjustment  of  its 
affairs.  The  purchaser  of  a  partner's  Interest  cannot  withdraw  his  share  of 
the  joint  effects.  They  must  remain  in  the  possession  of  the  continuing  part- 
ner, for  the  purpose  of  winding  up  the  partnership.  Allen,  J.,  in  Menagh 
V.  Whittoell,  above  cited.  In  such  case  "the  remaining  or  stationary  partner 
would  be  entitled  to  hold  possession  for  the  purpose  of  paying  off  the  debts 
and  winding  up  the  assets  of  the  firm."  Horton's  AppealtHF&.St.Ql.  If 
these  views  are  correct,  it  follows  that  the  plaintiff  is  entitled  to  have  posses- 
sion of  all  the  property  and  effects  of  the  Qrm  the  Trojan  Button-Fastener 
Company,  for  the  purpose  of  winding  up  its  affairs,  including  its  books,  par 
pers,  and  correspondence,  and  that  the  defendants  have  no  lawful  right  to 
withhold  tbem  from  him,  nor  to  obstructor  interfere  with  bim  in  the  exercise 
of  his  rights  and  duties  in  this  respect. 

The  injunction  as  issued,  however,  restrains  the  defendants  from  using  the 
name  "Trojan  Button-Fastener  Company"  in  its  business.  I  do  not  think 
the  defendant  corporation  can  be  lawfully  deprived  of  this  use.  The  name, 
the  "Trojan  Button-Fastener  Company,"  under  which  the  Arm  carried  on 
its  business,  is  a  mere  arbitrary  designation  adopted  by  it  when  the  copartner- 
ship was  formed.  Neither  partner  can  have  any  exclusive  right  to  its  use; 
Borcsn  its  use  by  third  persons  be  prevented  after  a  dissolution  of  the  Arm 
lint  employing  it,  and  a  discontinuance  of  its  business.  Lathrop  v.  Lathrop, 
47  How.  Pr.  532;  Morgan  v.  Schuyler,  79  N.  Y.  490.  The  corporation  has, 
also,  a  clear  right  to  engage  in  the  same  business  as  that  carried  on  by  the  Arm. 
The  claim  of  the  plaintiff  to  an  exclusive  right  either  to  carry  on  the  business, 
or  to  employ  exclusively  the  patent-s  and  appliances  necessary  thereto,  is  not, 
upon  the  facts  disclosed  in  this  case,  founded  upon  any  known  legal  princi- 
ple; nor,  the  partnership  being  dissolved,  can  it  be  prohibited  from  licens- 
ing otbeiB  to  use  any  machine  the  patent  on  which  it  may  be  the  owner  of,  in 
whole  or  in  part.  Certainly,  it  cannot  be  restrained  from  selling  articles  in 
common  use,  such  as  buttons  and  staples  for  buttons,  to  any  person  who  may 
wish  to  buy  of  it,  whether  such  person  has  heretofore  been  a  customer  of  the 
firm  or  not. 
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I  conclude,  therefore,  that  the  defendants  should  be  restrained  pending  this 
action  from  withholding  from  the  plaintiff  the  property  of  the  firm,  inclading 
its  books  and  pap>er8,  and  interfering  with  him,  unless  by  legal  process,  in 
winding  up  the  partnership  business  affairs,  and  from  receiving  the  lettera. 
checks,  drafts,  or  money  sent  by  mail,  and  clearly  directed  or  intended  for 
the  firm,  and  from  in  any  way  preventing  the  receipt  of  such  letters  by  him 
from  the  post-office.  In  all  other  respects  the  injunction  order  should  be  dis- 
solved. 


Aemstkonq  v.  Grant,  Mayor,  et  al. 
(Supreme  Court,  G-eneral  Term,  First  Department.    March  38, 1890.) 

Pdblio  Oppicbks— Injunction — Board  of  Elkotbical  Control — Wastb. 

A  proposed  contract  between  the  board  ol  electrical  control  of  New  ITork  city 
and  tne  Standard  Electric  Subway  Company  omitted  all  reference  to  a  reaolatjon 
previously  adopted  by  the  board  designating  the  streets  and  avenues  oa  wtiich, 
and  limiting  the  time  within  which,  subways  for  the  accommodation  of  dectric 
wires  were  to  be  constructed  by  the  company.  The  proposed  oontraot  provldei 
that  all  disputes  as  to  the  use  of  the  subways  snail  be  referred  to  the  board  of  con- 
trol, while  Laws  N.  T.  1887,  c.  716,  from  which  the  board  derives  its  aaiborlty, 
provides  for  the  settlement  of  such  disputes  by  the  justices  of  the  supreme  court 
or  the  judges  of  the  court  of  common  pleas  or  superior  court.  The  proposed  con- 
tract also  gives  the  city  the  option  to  purchase  the  subways,  subject  to  all  incnm- 
brances  placed  thereon  by  the  company,  without  limitation  as  to  the  amount,  while 
the  act  declares  that  the  Incumbrances  at  the  time  of  the  purchase  of  the  subwar* 
by  the  city  shall  not  exceed  50  per  cent,  of  their  cost.  Held,  that  the  execution  of 
the  proposed  contract  by  the  board  should  be  enjoined  at  a  tax-payer's  suit,  as  it  is 
illegal  and  wasteful  within  the  meaning  of  Laws  N.  Y.  1887,  c.  673,  which  anthorizes 
the  prosecution  of  an  action  by  a  tax-payer  against  the  officers  or  commissionen  of 
any  municipal  corporation  "to  prevent  any  illegal  official  act  on  their  part,  or  to 
prevent  any  waste  or  Injury  "  to  the  property  or  funds  of  the  corporation. 

Appeal  from  special  term,  New  York  county. 

Action  by  George  £.  Armstrong  for  an  injunction  against  Hugh  J.  Grant, 
mayor  of  the  city  of  Kew  York,  Jacob  Hess,  and  Theodore  Moss,  consti- 
tuting the  board  of  electrical  control  in  and  for  the  city  and  county  of  New 
York.  Plaintiff  appeals  from  an  order  denylug  a  motion  to  continue  a  pre- 
liminary injunction. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daioels,  JJ. 

SUhu  Root  and  Delaney  Nicoll,  for  appellant.  W.  U.  Peekham,  W.  N. 
Cohen,  and  D.  J.  Dean,  for  respondent. 

Per  Citriah.  This  action  has  been  brought  by  the  plaintiff,  who  is  a  tax- 
payer of  the  city  of  New  York,  upon  property  assessed  for  an  amount  exceeding 
the  sum  of  ;B1,000.  The  object  of  it  is  to  prohibit  and  enjoin  the  making  and  ex- 
ecution of  a  contract  proposed  to  be  made  between  the  Standard  Electric  Subwaj 
Company  and  the  board  of  electrical  control  in  and  for  the  city  of  New  York, 
createdand  authorized  toactnnder  chapter  716  of  the  Laws  of  1887.  Theplain- 
tiff  placed  his  right  to  maintain  the  action  upon  tlie  authority  created  by  chap- 
ter 673  of  the  Laws  of  1887.  This  act  authorizes  any  person,  or  numberofper- 
sons  whose  assessments  for  the  payment  of  taxes  upon  their  property  shall  ex- 
ceed $1,000,  upon  giving  the  security  therein  mentioned,  to  prosecute  and 
maintain  an  action  against  all  officers,  agents,  commissioners,  and  other  per- 
sons, acting  for  or  on  behalf  of  any  county,  town,  village,  or  municipal  cor- 
poration in  this  state,  and  each  and  every  of  them,  to  prevent  any  illegal  of- 
ficial act  on  their  part,  or  to  prevent  any  waste  or  injury  to,  or  to  restore  and 
make  good  any  of,  the  property,  funds,  or  estate  of  such  county,  town,  village, 
or  municipal  corporation.  The  act  as  it  has  been  in  this  manner  adopted  is 
very  broad  and  comprehensive  in  its  provisions.  Its  object  seems  to  hare 
tieen  to  vest  the  tax-payer  with  the  authority  of  restraining  not  only  munici- 
pal corporations  in  the  state,  but  their  officers  from  violating  the  obligations 
and  duties  of  their  trusts,  by  any  illegal  official  act,  or  any  act  which  would 
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cause  waste  or  injury  to  the  funds,  property,  or  estate  of  the  maniclpality. 
And  if  the  contract  which  is  proposed  to  be  made  between  the  board  of  elec- 
trical control  and  the  Standard  Electric  Subway  Company  would  be  either  il- 
legal, or  produce  waste  or  injury  to  the  property  of  the  municipality,  then 
the  plaintiff,  as  a  tax-payer,  is  invested  with  the  right  to  maintain  and  pros- 
ecute the  action. 

The  objection  has  been  taken  that  other  parties  should  have  been  brought 
into  the  action  to  enable  the  plaintiff  to  maintain  it  under  the  authority  of 
this  statute.  But  if  this  objection  should  be  iield  lo  be  well  founded  it  would 
be  no  answer  to  the  right  to  maintain  the  action,  for  by  section  452  of  the 
Code  of  Civil  Procedure  ample  provision  has  been  made  to  supply  any  defect 
'which  may  be  found  in  the  action  in  this  respect.  It  has  been  there  declared 
that  where  a  complete  determination  of  the  controversy  cannot  be  bad  with- 
out the  presence  of  other  parties  the  court  must  direct  them  to  be  brought  in. 
But,  as  no  vested  rights  have  l>een  acquired,  there  would  seem  to  be  no  ground 
for  this  objection. 

The  case,  accordingly,  is  not  one  on  this  account  for  the  dismissal  of  the 
complaint  or  the  denial  of  such  relief  as  will  prevent  the  consummation  of 
the  illegal  acts  which  the  statute  has  intended  to  avoid.  The  members  of  the 
board  of  electrical  control  have  been  made  parties  to  the  action,  whose  object 
is  to  prevent  them  from  doing  that  which  may  be  found  to  be  intended  to  be 
done  without  lawful  authority,  and  if  a  case  has  been  presented  from  which  it 
can  be  seen  that  such  an  illegal  and  wasteful  act  is  contemplated  or  intended 
by  the  members  of  this  board  they  may  be  prevented  from  consummating  it 
by  an  injunction ;  that  board  having  no  general  authority  to  act,  but  deriving 
all  their  authority  from  the  provisions  of  the  statute.  The  object  of  tlie  legis- 
lation concerning  the  action  of  this  board  lias  been  to  provide  the  means  for 
placing  the  electric  and  telegraphic  wires  used  in  the  city  in  subways  to  be 
constructed  and  maintained  under  the  surface  of  the  streets  of  the  city.  This 
legislation,  so  far  as  it  is  required  to  be  considered  in  this  action,  is  contained 
in  chapter  499  of  the  Laws  of  1885,  chapter  503  of  the  Laws  of  1886,  and 
chapter  716  of  the  Laws  of  1887.  The  latter  act  has  defined  and  declared 
more  particularly  the  manner  in  which  this  object  shall  be  attained  through 
the  action  and  authority  of  the  members  of  the  board  of  electrical  control.  In 
the  year  1886  they  entered  into  a  contract  with  the  Consolidated  Telegraph  & 
Electric  Subway  Company,  for  the  construction  and  maintenance  of  the  sub- 
ways mentioned  and  referred  to  In  it.  A  further  agreement  was  also  entered 
into,  modifying  and  changing  this  contract  in  respects  not  necessary  to  be 
considered  in  the  disposition  of  this  appeal,  which  contracts  were  validated 
except  as  to  a  few  or  their  features  by  the  act  of  1887.  This  company  pro- 
ceeded in  the  construction  of  the  subways  mentioned  in  this  contract;  but 
they  have  not  been  completed,  and  the  company  has  announced  that  In  their 
opinion  the  subways  cannot  be  completed  in  less  than  two  years.  It  has  not 
refused  to  proceed  with  the  work,  but  in  consequence  of  an  arrangement  or 
understanding  entered  into  with  the  Standard  Electric  Subway  Company  it 
proposes  to  surrender  and  assign  all  its  rights  and  interests  in  certain  portions 
of  these  contracts  and  the  work  it  has  already  performed  to  the  latter  com- 
pany, and  to  carry  this  arrangement  or  understanding  into  effect  a  contract 
has  been  proposed  by  the  Standard  Electric  Subway  Company,  and  sanctioned 
by  the  counsel  for  the  city  of  New  York,  and  whether  this  contract,  in  this 
manner  excepted,  is  one  which  the  acto  already  mentioned  will  allow  to  be 
executed  and  carried  into  effect  is  the  more  important  part  of  the  controversy 
now  before  the  court.  Previous  to  the  time  when  the  form  of  the  contract 
was  determined,  and  on  or  about  the  19tb  of  February,  1890,  a  resolution  was 
adopted  by  the  board  of  electric  control  containing  a  statement  of  the  streets 
and  avenues.  In  which  it  was  Intended  that  these  subways  should  be  con- 
structed, and  by  this  resolution  it  was  stated  that  they  should  be  built  within 


Digitized  by 


Google 


390  NEW  YORK   SUPPLEMENT,  Vol.  9.  [Sup.  Ct. 

the  current  year  of  1890.  This  was  the  obvious  as  well  as  the  expressed 
purpose  of  the  board  as  to  the  time.  It  was  designed  that  the  work  should 
be  done  witli  the  greatest  possible  expedition,  and  the  streets  mentioned  in 
the  resolution  tliereby  provided  with  an  adequate  system  of  lights  by  corpora- 
tions or  individuals  who  might  be  authorized  to  use  the  subways.  Bat  this 
resolution  has  been  made  no  part  of  the  contract  which  it  is  proposed  shall  be 
entered  into.  It  has,  it  is  true,  l9een  generally  referred  to  therein,  but  no- 
wliere  has  it  been  made  a  part  of  this  contract;  neither  has  the  party  with 
whom  it  is  proposed  to  malre  the  contract  been  in  any  manner  obligated  by  its 
terms  or  its  necessary  implications  either  to  construct  the  subways  within  the 
current  year  or  in  the  streets  and  avenues  mentioned  in  the  resolution.  AVhat 
tliis  part  of  the  contract  as  recited  is  that  it  is  deemed  reasonable,  advisable, 
and  proper,  for  the  purpose  of  carrying  into  effect  the  provisions  and  intent 
of  the  act  of  1887,  that  the  contract  should  he  made,  and  that  act  certainly 
contemplates  the  construction  of  the  jsubways  with  all  possible  dispatch,  and 
the  removal  of  the  poles  and  wires  from  the  streets  and  the  placing  and  oper- 
ating of  these  wires  in  the  subways.  The  immediate  object  of  the  board  was 
that  the  subways  should  be  made  to  include  the  streets  and  avenues  mentioned 
in  tile  resolution,  and  be  completed  within  the  current  year.  But  that  object 
the  contract  as  it  has  been  drawn  and  is  proposed  to  be  executed  In  no  man- 
ner secures  to  be  accomplished.  Certain  recitals  are  contained  in  the  precede 
ing  part  of  the  proposed  contract,  but  none  are  so  expressed  as  to  include  the 
the  construction  and  maintenance  of  subways  in  the  streets  or  avenues  within 
the  time  mentioned  in  the  resolution.  Its  recitals  refer  to  the  fact  that  a 
contract  had  been  entered  into  with  the  Consolidated  Subway  Company  for  the 
building  of  subways,  and  that  certain  subways  had  been  built  by  that  company, 
and  that  the  company  had  conveyed  to  the  Standard  Subway  Company  all  the 
subways,  conduits,  and  ducts  it  had  built  except  those  appropriated  to  the  use 
of  the  Edison  Electric  Illuminating  Company,  and  that  the  Consolidated 
Company  had  applied  to  the  board  for  such  a  modification  of  its  own  contract 
as  would  relieve  it  from  the  obligation  to  manage  and  maintain  and  operate 
the  subways,  and  from  the  further  obligation  to  build  subways  for  electric 
light  and  power  conductors:  and  that  the  members  of  the  board  had  modified 
the  contract  of  the  Consolidated  Company  by  an  instrument  of  even  date;  and 
that  tlie  Standard  Subway  Company  were  desirous  to  enter  into  a  contract  for 
building,  eto.,  of  such  further  subways.  What  these  further  subways  were 
which  tlie  latter  company  was  to  enter  into  a  contract  to  build  is  not  men- 
tioned in  the  recitals,  or  anywhere  in  the  proposed  contract.  But  by  the 
references  afterwards  made  these  further  subways  have  been  generally  re- 
ferred to  without  the  addition  of  any  language  so  far  extending  them  as  to 
include  the  subways  mentioned  in  the  resolution.  The  contract  then  proceeds 
with  the  covenant  tliat  the  party  of  the  second  part  (the  Standard  Company) 
agrees  to  provide,  build,  equip,  maintain,  and  operate,  as  herein  provided,  tlie 
subways  in  this  contract  mentioned  and  referred  to.  What  these  subways 
were  intended  to  be  was  here  no  further  expressed  than  that  they  were  those 
mentioned  and  referred  to  in  the  contract,  and  the  contract  had  mentioned  and 
referred  to  no  more  than  "further  subways;"  and  the  language  of  the  contract 
in  its  subsequent  provisions  has  been  confined  and  applied  in  the  same 
manner. 

By  article  2  of  the  proposed  contract  it  has  been  declared  that  the  subways 
aforesaid,  as  the  Standard  Company  shall  be  directed  by  the  party  of  the  first 
part  to  build,  shall  be  built  in  accordance  with  the  plans  and  specifications 
theretofore  furnished  or  to  be  furnished  by  the  board;  but  no  language  has 
been  employed  in  this  part  of  the  contract,  or,  indeed,  in  any  other,  by  which 
this  company  agreed  ttiat  it  would  build  such  subways  as  the  board  should 
direct  it  to  build.  Power  to  make  modifications  and  changes  which  might  be 
reasonably  necessary  has  been  reserved  to  the  board,  but  that  power  extends 
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onljr  to  the  said  subways,  or  their  mode  of  construction.  The  next  division 
of  the  contract  uses  the  language  in  the  same  way  of  "said  subways,"  and 
so  does  the  paragraph  immediately  following,  with  the  additional  right  to 
the  board  in  case  such  subways  shall  not  be  sufficient  for  the  companies  or 
corporations  applying  to  use  them  that  then  additional  subways  sufficient 
therefor  should  be  constructed  and  laid.  But  this  does  not  extend  the  streets 
or  avenues  in  which  the  additional  subways  should  be  placed.  It  merely 
provides  for  making  the  additions  where  those  already  constructed  shall 
prove  to  be  insufficient  for  the  corporations  applying  to  use  them.  The  board 
then  reserve  to  themselves  the  right  to  permit  any  otiier  company  or  corpora- 
tion to  build  the  subways  not  previously  ordered  to  be  built  by  the  Standard 
Subway  Company.  It  further  proceeds  in  its  reference  to  the  subways  to 
use  the  ssime  language  of  "said  subways,"  in  no  manner  enlarging  the  work 
to  be  constructed,  so  as  to  include  any  or  either  of  the  avenues  and  streets 
mentioned  in  the  resolution.  In  this  respect  the  proposed  contract  is  radi- 
cally  defective,  and  not  within  the  limits  imposed  upon  the  board  by  its  own 
resolution  adopted,  defining  and  declaring  the  territory  over  which  the  sub- 
ways should  be  built  and  maintained.  A  similar  defect  is  found  in  the  con- 
tract as  to  the  entire  want  of  any  specification  concerning  the  time  within 
which  the  subwajrs  are  to  be  laid.  By  the  resolution  which  was  adopted  the 
contract  to  be  entered  into  should  limit  this  to  the  period  of  the  current  year. 
But  there  is  absolutely  no  provision  in  the  contract  subjecting  it  to  this  lim- 
itation. By  section  7  of  the  act  of  1887  the  power  to  hear  and  settle  disputes 
as  to  the  use  of  the  subways  has  been  conferred  upon  the  justices  of  the 
supreme  court,  any  judge  of  the  court  of  common  pleas,  or  of  the  superior 
court  of  the  city  of  New  York,  or  upon  the  courts  themselves.  When  any 
difference  may  arise  as  to  the  terms  upon  which  that  use  should  be  granted, 
this  act  requires  the  difference  to  be  settled  under  its  provisions,  while  by 
subdivision  10  of  the  proposed  contract  it  has  been  provided  that  in  case  any 
dispute  shall  arise  between  the  party  of  the  second  part  (which  is  the  Stand- 
ard Company^  and  any  company  occupying,  or  desiring  or  requiring  to  oc- 
cupy, said  suoways  the  same  should  be  refeired  to  the  members  of  the  board 
or  their  successors  for  settlement,  whose  decision  should  be  final.  This  part 
of  the  contract  was  inserted  without  authority,  for  the  only  power  which  the 
board  has  over  the  subject  is  that  defined  and  delegated  by  these  different 
acts.  The  eighth  section  of  the  act  has  conferred  upon  the  commissioners 
of  the  sinking  fund  the  power  to  purchase  the  subways  by  making  the  pay- 
ments mentioned  in  the  section.  This  provision  has  been  in  no  way  com- 
plied with  in  the  contract  now  under  consideration.  By  section  15  of  the 
contract  the  city  at  any  time  after  January  1,  1897,  would  have  the  right  to 
buy  toe  subways  which  had  been  theretofore  constructed  under  the  contract; 
subject,  however,  to  all  leases,  mortgages,  or  contracts  theretofore  lawfully 
made  within  the  limits  imposed  by  section  12  of  the  contract.  Section  12  im- 
poses no  limitation  as  to  the  amount  of  mortgages  or  incumbrances  which  might 
be  placed  by  the  company  upon  the  subways  constructed  by  it.  The  limitations 
therein  contained  apply  only  to  the  case  when  the  city  should  take  possession  of 
the  subways  by  reason  of  the  failure  of  the  contracting  company  to  comply 
with  the  terms  of  the  contract.  The  resnlt  would  be  that  the  Standard  Com- 
pany might  mortgage  to  any  amount  that  they  pleased  as  long  as  they  did  not 
fail  to  comply  with  the  terms  of  their  contract  so  as  to  make  themselves 
liable  to  the  forfeiture  contained  in  the  twelfth  paragraph  of  the  contract. 
The  city,  if  it  desired  to  become  the  purchaser,  would  by  the  terms  of  the 
contract  be  required  to  assume  this  mortgage,  no  matter  how  large  it  might 
be,  which  is  in  direct  conflict  with  section  8  of  the  act,  which  declares  that 
such  mortgages,  at  the  time  of  the  purchase,  shall  not  exceed  50  per  cent,  of 
the  cost,  and  the  company  by  the  terms  of  the  contract,  would  be  enabled,  by 
tbe  placing  of  excessive  mortgages  upon  the  property,  to  prevent  the  city  from 
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becoming  a  purchaser.  It  has  also  been  declared  in  the  proposed  contract  that 
the  rights  of  the  Standard  Company  shall  be  subject  to  any  liability  subse- 
quently enacted  by  the  legislature,  and  no  qunliScation  of  that  description 
was  included  in  the  resolution  or  any  action  taken  by  the  board.  It  is  tme 
that  some  of  these  defects  are  not  so  fundamental  as  to  justify,  if  they  stood 
alone,  the  prohibition  of  the  court  that  this  contract  should  not  be  entered 
into,  bat  there  are  others  of  so  radical  a  nature  as  to  involve  an  entire  want 
of  authority  in  the  action  authorized  to  be  taken  by  the  board.  These  attri- 
butea  consist  mainly  of  the  omission  to  bind  the  Standard  Ck)mpany  to  the 
construction  of  the  subways  mentioned  in  the  resolution,  and  to  do  that  with- 
in the  period  of  one  year,  which  in  the  judgment  of  the  board  would  be  suffi- 
cient for  that  purpose,  and  sections  10  and  15  of  the  contract  which  are  in 
direct  hostility  to  the  provisions  of  sections  7  and  8  of  the  act  of  1887.  Ex- 
perience has  demonstrated  the  necessity  of  requiring  corporations  in  their 
contracts  witli  municipal  bodies  or  their  ofHcers  to  clearly  and  explicitly  define 
their  obligations,  and  leave  as  little  as  possible  to  future  uncertainties,  for 
after  the  agreements  or  privileges  may  be  obtained  the  exacting  disposition  of 
the  parties  contracting  with  these  bodies  is  such  as  to  exclude  all  possible 
concessions  or  understanding  which  may  be  essential  to  promote  and  protect 
the  interests  of  the  public.  .These  contracts  cannot  be  made  in  language  too 
plain  or  concise  to  prevent  the  possibility  of  future  disputes  and  controver- 
sies, and  while  the  granting  of  an  injunction  against  the  execution  of  a  con- 
tract such  as  the  one  proposed  will  be  attended  with  some  delay  in  securing 
the  accomplishment  of  the  object  intended  to  be  produced  by  the  action  of 
the  board,  it  will  in  the  end  be  much  more  advantageous  to  the  public  that  its 
interests  shall  be  clearly  and  expressly  limited  here  than  to  permit  the  con- 
tract now  proposed  to  be  entered  into  to  be  executed,  whicli  could  not  fail  to 
engender  disputes,  and  would  leave  it  to  the  volition  of  the  Standard  Com- 
pany to  construct  subways  or  not  as  it  might  afterwards  determine  to  be  moat 
expedient  for  its  own  interests.  The  plaintiff  is  in  a  position,  as  a  tax-(>ayer. 
to  prevent  this  illegal  contract  from  being  subscribed  and  completed,  certainly 
until  it  shall  be  made  entirely  definite  and  clear  that  the  rights  of  the  public 
will  be  subserved  and  effectually  secured.  We  expressed  no  opinion  as  to 
whether  or  not,  as  the  facts  appear  in  this  case,  such  a  condition  of  aflTairs 
exists  as  authorizes  the  board  of  electrical  control  to  enter  into  new  contracts 
for  the  construction  and  maintenance  of  subways,  because,  in  case  it  should 
hereafter  be  finally  determined  that  such  authority  did  not  exist,  tlie  Standard 
Company  would  be  the  only  party  which  would  be  injured,  having  expended 
its  money  in  structures  under  the  streets  of  New  York  to  which  they  had  ao> 
quired  no  title.  As  to  any  loss  which  the  Standard  Company  may  incur  the 
court  cannot  be  concerned  in  the  disposition  of  the  case.  It  is  with  those 
that  inhere  in  the  public,  and  which,  by  the  act  first  referred  to,  are  designed 
to  be  protected,  that  the  court  is  now  called  upon  to  deal.  Neither  of  these 
objections,  except  that  as  to  the  time  for  the  completeness  of  the  work,  seems 
to  have  been  brought  to  the  attention  of  the  court  at  special  term,  and  they 
were  singularly  omitted  in  the  points  of  the  counsel  on  the  argument  of  the 
appeal.  The  order  will  be  reversed,  with  $10  costs  and  disbursements,  and 
an  injunction  issued  in  the  form  to  be  fixed  at  the  time  of  the  settlement  ot 
the  order. 


Graham  et  al.  v.  Carleton  et  al. 
(Supreme  Court,  Getieral  Term,  First  Department.    March  23, 1890.) 
DsPOSiTioN — "  Unfair  Cojibuct  " — Commission. 

Defendants,  who  supplied  a  witness  whose  deposition  was  to  be  taken  under  a 
commission  with  a  copy  of  the  interrogatories  and  oross-interrogatories,  qaanot  com- 
plain of  an  order  giving  plaintiffs  an  opportunity  to  farther  cross-examine  the  wit- 
ness at  defendants'  expense,  as  defendants'  conduct  was  "unfair,"  witUn  the 
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tneuiinB'  of  Code  Civil  Proo.  N.  T.  f  910,  wblob  provides  for  tbe  snppresBion  of  a 
deposition  for  any  "unfair  or  overreaching  conduct,  to  the  prejudice  of  the  adverse 
party,  in  the  course  of  the  proceedings. " 

Appeal  from  special  term.  New  York  connty. 

Action  by  John  H.  V.  Grnham  and  others  against  I.  Osgood  Garleton  and 
tinotlier.  PlaintifFa'  motion  for  a  suppression  of  the  deposition  of  a  witness 
taken  under  a  commission  was  denied,  but  with  leave  to  plaintififs  to  further 
cross-examine  the  witness.    Defendants  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 

Charles  M.  Da  Costa  and  R.  Bumliam  Moffatt,  for  appellants.  Wing, 
Shoudy  £'  Putnam,  (J.  A,  Shoudy,  of  counsel,)  for  respondents. 

Daniels,  J.  Tbe  action  has  been  brought  for  damages  to  a  cargo  carried 
by  a  ship  uf  which  the  witness  whose  deposition  was  taken  was  tlie  master. 
He  was  examined  under  a  commission  at  Yokahama  in  Japan.  Prior  to  his 
examination  the  defendants'  attorney  wrote  him  a  letter,  which  was  received 
soon  after  his  arrival  at  that  port,  informing  him  that  )iis  deposition  was  to 
be  taken,  and  supplying  him  with  a  copy  of  tlie  direct  and  cross  interrogato- 
ries which  he  was  expected  to  answer  under  the  commission ;  and  it  was  after 
placing  these  interrogatories  in  his  possession  in  this  manner,  which  appeared 
by  his  answers  to  the  cross-interrogatories,  that  his  deposition  was  taken 
which  the  motion  was  made  to  suppress.  This  motion  resulted  in  an  order 
by  which  it  was  denied,  upon  the  condition  that  the  plaintiffs  should  have  the 
opportunity  to  further  cross-examine  the  witness,  upon  written  interrogate* 
ries,  at  the  expense  of  the  defendants.  If  they  were  successful  on  tlie  trial, 
such  interrogatories  to  be  served  upon  the  defendants'  attorney  within  10  daj-s 
from  the  date  of  the  order,  and  to  be  administered  to  the  witness  by  the  com- 
missioners designated  in  the  commission;  and,  if  his  farther  examination 
could  not  in  that  manner  be  obtained,  then  the  plaintiffs  were  allowed  a 
further  opportunity  to  cross-examine  the  witness,  either  orally  or  upon  writ- 
ten inteiTOgatories,  before  his  written  deposition  should  be  read. 

It  is  not  necessary  to  dissent  from  the  statement  made  by  the  defendants' 
attorney,  that  he  intended  no  harm  or  prejudice  to  the  plaintiffs  in  forward- 
ing to  the  witness  these  interrogatories;  for,  even  if  he  did  not  so  intend,  it 
was  an  improper  act  to  place  the  direct  interrogatories  and  cross-interrogato- 
ries in  the  bands  of  the  witness,  and  in  that  manner  permit  him  to  deliberate 
and  post  himself  upon  the  answers  he  should  give  prior  to  the  time  of  his 
examination  before  a  commissioner.  Taking  the  testimony  of  a  witness  by 
commission,  especially  one  who  is  interested  in  behalf  of  the  party  furnishing 
faim  with  the  papers,  is  an  exceptional  proceeding  allowed  and  provided  for 
because  of  the  necessity  of  the  situation,  and  with  the  expectation  that  in  his 
answers  he  shall  be  guided  alone  by  his  memory;  and  the  object  to  be  sub- 
served by  the  cross-examination  is  to  conQne  that  memory  witliin  its  precise 
limits,  and  to  discover  whether  the  testimony  is  given  from  actual  knowledge 
existing  at  the  time  in  tbe  mind  of  the  witness,  and  to  develop  and  expose 
any  motives  of  interest  or  feeling  tending  to  bring  his  statements  into  dis- 
credit. And  these  objects  are  liable  to  be  defeated  by  supplying  the  witness, 
before  bis  examination  takes  place,  with  the  questions  be  is  expected  to 
answer  by  way  of  either  direct  or  cross  examination;  for,  having  that 
advantage  secured  to  him,  he  will  be  able,  where  lie  may  be  so  disposed,  to 
reflect  upon  and  frame  his  answers  so  as  to  defeat  the  real  purpose  and  object 
of  a  cross-examination.  And  neither  party  should  be  permitted  to  place  the 
witness  in  this  situation;  for  it  can  be  attended  with  no  other  effect  than, 
ordinarily,  to  render  his  evidence  less  valuable  to  the  parties  on  whose  behalf 
he  is  to  be  cross-examined,  and  the  safe  and  reasonable  practice  of  the  courts 
does  not  permit  that  to  be  done. 

This  subject  was  carefully  considered  by  Mr.  Justice  Freedman  in  BuUer 
T.  Flanders,  44  X.  Y.  Super.  Ct.  531;  and  but  little  can  be  added  to  the  very 
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sensible  observations  made  by  him  in  the  decision  of  the  motion  then  decided 
by  him.  The  Code,  by  section  910,  as  the  preceding  practice  did,  has  provided 
for  suppressing  a  deposition  talcen  under  a  commission  for  any  unfair  or 
overreaching  conduct  to  the  prejudice  of  the  adverse  party  in  the  course  of 
the  proceeding  for  taking  it.  And  this,  aitliough  it  may  not  have  been  so 
intended,  was  such  unfair  conduct;  for  it  was  evidently  designed  to  enable 
the  witness  to  prepare  Idmself  by  preceding  thought  and  reflection  concerning 
the  answers  which  he  would  give  to  the  cross-interrogatories,  instead  of 
allowing  them  to  be  propounded  to  and  answered  by  him  in  tlie  Qrat  instance 
at  the  close  of  his  testimony  in  chief.  The  difference  in  the  evidence  of  the 
witness  obtained  in  this  manner  might,  and  probably  would,  be  very  sub- 
stantial, and  to  the  prejudice  of  the  party  requiring  the  cross-interrogatories 
to  be  answered.  The  testimony  might  very  well,  when  it  is  given  after 
reflection,  evade  or  avoid  the  inquiries  made  by  way  of  cross-examination, 
and  result  in  a  very  different  state  of  the  evidence  from  that  which  would  be 
obtained  by  following  the  direct  by  the  cross  examination  of  the  witness 
without  any  previous  preparation  on  his  part.  In  the  one  instance,  he  could 
very  well  qualify  his  answers  so  aa  to  render  them  useless,  while  in  the  other 
his  memory  would  be  strictly  conflned  to  the  evidence  given  on  his  direct 
examination,  and  in  that  manner  sifted  and  exposed  so  as  to  clearly  show  the 
extent,  as  well  as  the  inlirmity,  of  his  recollection. 

It  probably  would  be  well,  as  a  matter  of  practice,— ^nd  which  would  sap- 
ply  a  safer  course,  avoiding  all  possible  opportunity  for  abuse, — to  suppress 
the  deposition  of  a  witness  when  it  may  have  been  obtained  in  this  manner, 
under  a  commission.  The  court  did  not  deem  so  extreme  an  order  as  that  to 
be  required  by  the  facts  in  tills  case,  and  accordingly  denied  the  motion,  with 
liberty  to  the  plaintiffs  further  to  cross-examine  the  witness,  in  order  to 
discover  the  true  state  of  his  mind,  so  far  as  that  might  still  be  done,  unaf- 
fected by  the  preceding  perusal  and  understanding  of  the  cross-interrogatories. 
This  was  certainly  as  little  as  the  nature  of  the  case  required  should  be  done. 
This  right  will  not  indefinitely  postpone  the  trial  of  the  action:  for  the  plain- 
tiffs, as  in  all  cases  the  rules  require,  mast  proceed  with  reasonable  diligence 
to  obtain  this  additional  examination  of  the  witness,  and  if  they  shall  fail  to 
do  80  then  the  right  itself  might  be  forfeited,  and  the  defendants  relieved,  on 
subsequent  motion,  from  this  condition.  At  the  present,  however,  as  the 
case  has  been  brought  to  the  attention  of  the  court,  the  order  should  be 
afBrmed,  with  810  costs  and  the  disbursements  on  the  appeal.    All  concur. 


Sexton  et  dl.  «.  Bennett  et  al. 
{Supreme  Court,  General  Term,  Fifth  Department.    April  11, 1890.) 

UsuBT— Pleadisg — ^Alterkatite. 

On  foreclosure  of  a  mortgage  given  to  nAcnre  plalfitifl  against  loss  by  reason 
of  a  loan  of  his  credit  to  defendant  at  a  certain  bank,  the  answer  alleged  a 
usurious  agreement  made  with  defendant  by  plaintiff, — "but  whether  in  hi» 
individual  capacity  or  as  an  ofQoer  and  agent  of  the  bonlc  named,  of  which  he 
was  president,  defendant  does  not  know, " —  under  and  in  pursuance  of  which  th» 
mortgage  was  given ;  that  in  all  of  the  loans,  discounts,  and  renewals,  which  cul- 
minated in  certain  notes  mentioned  in  the  complaint,  usurious  interest  was  agreed 
upon  and  reserved ;  and  an  accounting  was  asked  for  to  ascertain  the  amount  of 
such  interest,  and  notice  given  that  if  it  should  appear  that  the  bank,  through 
plaintiff,  as  its  officer  and  agent,  was  the  party  to  the  usurious  agreement,  defend- 
ant would  offset  the  amount  of  such  interest  to  the  amount  of  the  notes ;  but  If,  on 
the  other  hand,  it  should  appear  that  the  agreement  and  transactions  were  had  and 
made  with  plainttfl  In  his  mdividual  capacity,  then  that  the  notes  and  mortgage  be 
declared  void  and  ordered  canceled.  Held,  that  the  cou  rt  properly  refused  to  strike 
out  any  portions  of  the  answer,  and  to  require  defendant  to  make  it  mors  definite 
and  certain. 

Appeal  from  Wayne  county  court. 
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Action  by  Pliny  T.  Sexton  and  others  against  Charles  W.  Bennett  and 
others.  Plaintiffs  appeal  from  an  orJer  denying  tlieir  motion  to  strike  out  por- 
tions of  defendant's  answer,  and  to  make  the  same  definite  and  certain. 

Argued  before  Dwight,  P.  J.,  and  Macombek  and  Corlett,  JJ. 

C.  MoLouth,  for  appellnnts.    J.  H.  Camp,  for  respondent. 

Dwight,  P.  J.  The  action  (brought  in  the  county  court)  was  to  foreclose 
a  mortgage,  collateral  to  a  bond  given,  as  the  complaint  in  substance  alleges, 
to  secure  the  plaintiff  against  loss  by  reason  of  a  loan  of  his  credit  to  the  de- 
fendant, at  the  First  National  Bank  of  Palmyra.  The  complaint  also,  in 
substance,  alleges  that  on  the  credit  of  the  plaintiff  the  defendant  procured 
loans  at  said  bank,  represented  by  his  thrpe  promissory  notes,  amounting  in 
the  aggr^ate  to  the  sum  of  834,206.90,  which  the  plaintiff  was  compelleil  to 
and  did  pay,  and  for  which  payment  he  has  been  actually  indemnifled  by  the 
defendant  only  to  the  amount  of  $318,  leaving  due  to  him,  and  secured  by  said 
bond  and  mortgage,  the  sum  of  $33,888.90,  for  the  collection  of  which  this 
action  is  brought.  The  defense  is  usury.  The  answer,  in  substance,  avers 
an  usurious  agreement  made  with  the  defendant  by  the  plaintiff  in  person, — 
bat  whether  in  bis  individual  capacity  or  as  an  o£Qcer  and  agent  of  the  bank 
named,  of  which  he  was  president,  the  defendant  does  not  know, — under  and 
in  pursuance  of  which  the  bond  and  the  mortgage  in  suit  were  given,  and  all 
the  transactions,  by  way  of  loans,  discounts  and  renewals,  which  Anally  cul- 
minated in  the  three  notes  mentioned  in  the  complaint  were  had;  that  in  all 
of  such  transactions  interest  at  the  usurious  rate  agreed  upon  with  the  plain- 
tiff was  exacted  and  reserved,  and  that  the  total  of  such  usurious  interest  is 
included  in  the  three  notes  above  mentioned;  and  the  defendant  asks  that  an 
accounting  be  had  to  ascertain  the  amount  of  such  interest,  and  gives  notice 
that  if  it  shall  appear  that  the  bank,  through  the  plaintiff  as  its  ofiBcer  and 
agent,  was  the  party  to  sacb  usurious  agreement  and  transactions,  then  he 
will  offset  the  amount  of  such  interest  to  the  amount  apparently  due  on  said 
notes;  and  if,  on  the  other  hand,  it  shall  appear  that  such  agreement  and 
transactions  were  had  and  made  with  the  plaintiff  in  his  individual  capacity, 
then  the  defendant  demands  that  such  notes  and  bond  and  mortgage  be  de- 
clared to  be  void,  and  be  delivered'  up  to  be  canceled. 

The  forgoing  is  the  substance  of  the  defendant's  answer,  and  we  are  un- 
able to  see  that  it  violates  any  essential  rule  of  pleading.  It  presents  no  in- 
consistent defenses,  and  is  hypothetical  only  in  respect  to  the  relief  demanded; 
the  character  of  the  relief  being  dependent  upon  the  fact,  which  may  have 
been  unknown  to  the  defendant,  whether  the  plaintiff  was  acting  for  himself 
or  for  his  bank,  in  making  the  agreement  with  and  providing  the  credit  to  be 
given  to  the  defendant.  The  case  was  one  which  called  for  a  liberal  rule  of 
pleading,  and  we  do  not  think  the  county  court  exceeded  a  just  discretion  in 
refusing  to  strike  out  any  portion  of  the  answer.  The  averment  that  the 
plaintiff  was  the  president  and  principal  stockholder  of  the  bank  seems  to  us 
to  have  been  a  proper  one  as  possibly  bearing  upon  the  relation  in  which  he 
stood  to  the  transactions  in  question,  and  was  certainly  permissible  as  matter 
of  inducement.  The  purpose  of  the  other  branch  of  the  motion,  viz.,  to  make 
the  answer  more  definite  and  certain,  could  probably  be  better  served  by  a 
motion  for  a  bill  of  particulars  of  the  defense,  although  it  may  very  well  be 
true,  as  stated  in  the  answer,  that  the  defendant  is  unable  to  state  more  par- 
ticularly than  he  has  done  the  several  amounts  of  usurious  interest  taken  and 
reserved  in  the  long  series  of  transactions  referred  to,  and  which  he  asks  to 
have  ascertained  by  the  accounting  prayed  for.  We  think  the  order  appealed 
from  should  be  adirmed.  Order  appealed  from  aflirmed,  with  910  costs  and 
disbnrsements.    All  concur. 
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BoEHM  et  al.  9.  Blanchabd. 
(Supreme  Cawrt,  Oeneral  Term,  Syth  Department.    April  11, 1800.) 

CoitVBBSION— SUFFIOIBNOT  OP  FlNDINOB. 

In  an  action  for  conTersion,  a  judgment  for  the  plalntltts  cannot  be  sustained  Sn 
the  absence  of  any  findings  of  title  to  the  proper^  or  right  of  possession  in  plain- 
tiffs, or  of  any  wrongful  taking  or  withholding  of  the  same  by  defendant. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Joseph  Boehm  and  another  against  William  L.  Blanchard.    There 
was  a  judgment  for  plaintifFs,  and  defendant  appeals. 
Argued  before  Dwiqht,  F.  J.,  and  Macoubeb  and  Coklett,  JJ. 
2>.  P.  Hodson,  for  appellant.    A.  Moot,  for  respondents. 

Feb  Cubiau.  The  judgment  in  this  case  cannot  stand,  for  want  of  find- 
ings of  fact  to  support  it.  The  action  was  for  the  conversion  of  a  quantity  of 
mercbandise.  There  is  no  finding  of  the  title  of  the  property,  nor  of  the 
riglit  of  possession  in  the  plaintiffs,  nor  of  any  wrongful  taking  or  withhold- 
ing of  the  same  by  the  defendant.  There  is  some  recital  of  evidence  in  the 
form  of  conversations  between  the  parties,  and  some  narrative  of  collateral 
circumstances  in  the  case,  but  no  finding  upon  any  issuable  fact  except  that 
of  demand  and  refusal.  The  conclusion  of  law  that  the  defendant  con- 
verted the  property  to  his  own  use  is  not  supported  by  the  findings  of  fact. 
For  this  reason,  without  considering  the  merits  of  the  action,  the  judgment 
must  be  reversed,  and  a  new  trial  granted.  Judgment  reversed,  and  a  new 
trial  granted  before  another  referee,  with  costa  of  the  appeal  to  abide  the 
event. 


In  re  Dale's  Will. 
(Supreme  Ccurt,  General  Term,  First  Department.    Harch  14, 1890.) 

1.  Wills— ExEOtiTiON—AoKNOWi,BDOMBiiT. 

Under  8  Rev.  St.  N.  Y.  (6th  Ed.)  p.  68,  (  88,  providing  that  the  testator  at  the 
time  of  subscribing  his  will,  or  of  acknowledging  the  same,  "shall  declare  the  in- 
strument 80  subsoribed  to  be  his  last  will  and  testament, "  a  will  is  not  entitled  to 
probate,  though  in  testator's  handwriting,  where  the  testimony  of  the  subscribing 
witnesses  shows  that  testator  purposely  withheld  from  them  the  tact  that  the  doc- 
ument which  they  were  attesting  was  his  will. 
8.  Sake — Subbequent  Ackkowlessment. 

Proof  that  on  a  subsequent  occasion  one  of  the  subscribing  witnesses  was  in- 
formed by  testator  that  the  document  he  had  signed  was  testator's  will  does  not  es- 
tablish such  an  acknowledgment  as  the  statute  requires. 
8.  BiLME — Attempt  to  Desteot. 

Nor  is  such  an  acknowledgment  established  by  proof  that  just  before  testator's 
death  one  of  the  next  of  kin  placed  a  lighted  candle  in  one  hand  of  testator,  and  the 
will  in  the  other,  for  the  obvious  design  of  having  it  burned. 

Appeal  from  surrogate's  court,  Kew  York  county. 

Application  by  Alexander  de  Botari  and  Olga  de  Botarl  to  vacate  and  set 
aside  a  decree  rejecting  a  paper  propounded  for  probate  as  the  last  will  and 
testament  of  Frederick  G.  Dale,  deceased.  The  application  was  denied,  and 
petitioners  appeal. 

Argued  before  Van  Britnt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 

Dos  Passos  Bro$.,  {John  R.  Dos  Passes,  of  counsel,)  for  appellanta.  Fat- 
ter &  Thomson,  {James  Thomson,  of  counsel,)  for  respondents. 

Daniels,  J.  The  deceased  died  on  the  13th  of  April,  1885.  He  was  un- 
married, and  left  at  the  time  of  his  decease  a  sister  and  three  half  brothers  as 
his  heirs  at  law  and  next  of  kin.  The  paper  proposed  to  be  proved  as  his  will 
was  dated  on  tlie  22d  of  July,  1884.  It  was  wholly  in  the  handwriting  of  the 
deceased,  and  was  witnessed  by  Samuel  P.  Weir  and  Edward  Fesser,  bat  it 
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was  followed  by  no  attesting  clause.    Upon  the  hearing  following  the  pre- 
sentment of  this  paper  to  the  surrogate  for  probate,  it  was  rejected  because 
of  the  insufficiency  of  the  evidence  to  prove  a  compliance  with  one  of  the  stat- 
utory requirements  necessary  to  be  observed  for  the  establishment  of  the  in- 
strument as  a  will.     The  appellants,  who  were  legatees  named  in  the  will, 
were  not  parties  to  that  hearing  before  the  surrogate,  and  afterwards  applied 
to  him  to  vacate  the  decree,  and  admit  the  instrument  to  probate  as  a  will, 
and  an  order  was  made  on  their  application  by  the  surrogate,  directing  a  fur- 
ther hearing  of  the  case,  upon  which  the  petitioners  were  to  be  allowed  to 
show  that  the  instrument  was  duly  published  as  a  will  according  to  law;  and, 
if  that  fact  should  be  established,  that  then  the  decree  rejecting  it  as  a  will 
should  be  vacated  and  set  aside,  but,' if  they  should  fail  to  make  such  proof, 
then  the  decree  already  entered,  it  was  declared,  should  stand.     There  can  be 
no  doubt  from  the  nature  and  tenor  of  the  instrument  that  it  was  intended  by 
the  deceased  to  be  his  will,  under  whose  provisions  his  entire  estate  was  to  be 
distributed.    Neither  can  there  be  any  doubt  that  the  testator  subscribed  the 
instrument  as  that  was  required  to  be  done  by  the  statute,  and  the  subscrip- 
tion of  his  name  to  the  instrument  was  proved  to  have  been  acknowledged  by 
him  to  each  of  the  attesting  witnesses;  but  the  defect  in  the  evidence  upon 
which  probate  was  refused  to  this  instrument  was  that  the  fact  had  not  been 
proved  that  the  testator,  either  at  the  time  of  subscribing  the  instrument,  or 
of  the  acknowledgment  that  it  had  been  subscribed  by  him,  had  declared  it  to 
be  his  last  will  and  testament.    This  the  statute  has  required  to  be  done  to 
create  a  valid  execution  of  the  instrument  as  a  will,  even  where  it  may  have 
been  written,  as  this  instrument  was,  wholly  by  the  deceased.    Its  language 
is  that  "the  testator,  at  the  time  of  making  such  subscription,  or  at  the  time 
o!  acknowledging  the  same,  shall  declare  the  instrument  so  subscribed  to  be 
his  last  will  and  tasUment,"  (3  Rev.  St.,  6th  Ed.,  p.  63,  §  38;)  and  substan- 
tially, although  not  a  literal  compliance  with  this  requirement,  was  accord- 
ingly required  to  be  proved  to  have  taken  place,  to  entitle  this  instrument  to 
probate  as  a  will.     This  is  not  only  the  language  clearly  expressed  of  the  stat- 
ntf,  but  its  observance  has  been  uniformly  and  substantially  required  by  the 
ooorts.    And  in  Gilbert  v.  Knox,  52  K.  Y.  125,  it  was  held  that,  before  a  will 
can  be  admitted  to  probate,  it  must  appear  affirmatively  that  the  statute  has 
been  complied  with;  and  to  comply  with  the  requirement  of  subdivisions  2 
and  3  of  this  section  of  the  statute  the  testator  must,  either  at  the  time  of 
tnbscriblng  the  instrument,  or  at  the  time  of  acknowledging  it,  declare  it  to 
be  Us  last  will  and  testament;  and  to  observe  this  requirement  proof  that  the 
nature  of  the  instrument  was  known  to  the  testator  was  not  of  Itself  sufficient, 
bot  it  was  requisite  that  "knowledge  that  the  instrument  which  the  witnesses 
are  called  upon  to  attest  is  a  will  must  be  communicated  to  them  by  the  tes- 
tator at  the  time  of  his  subscription  or  acknowledgment;  and  knowledge  de- 
rived from  any  other  source,  or  at  any  other  time,  of  the  same  fact,  cannot 
itand  as  a  substitute  for  the  declaration  of  the  testator,"  (Id.  128;)  and  this 
principle  was  approved  and  followed  in  Woolley  v.  Woolley,  95  N.  Y.  231. 
And  so  it  was  in  the  Case  of  Cottrell,  Id.  329,  where  the  statement  was  ap- 
proved that  "the  onus  of  showing  a  compliance  with  the  statute  devolves 
npon  the  party  seeking  to  establish  the  will,  but  the  formal  execution  and 
pobiication  may  be  shown  by  persons  other  than  the  subscribing  witnesses, 
or  inferred  from  circumstances,  as  well  as  established  by  the  direct  and  posi- 
tive evidence  of  the  attesting  witnesses."    Id.  334.    And  in  the  Case  of 
Beckett,  103  N.  Y.  167,  8  N.  £.  Rep.  506,  the  instrument  was  sustained  as  a 
will  for  the  reason  that  the  evidence  was  found  to  be  soffloient  to  prove  a 
compliance  with  this  direction  of  the  statute. 

In  the  present  case  no  other  person  or  persons  were  present,  and  within 
bearing  of  what  transpired,  than  the  decedent  and  the  individuals  who  at  the 
time  subscribed  the  instrument  as  witnesses.    The  witness  Fesser  was  first 
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examined  upon  this  hearing  before  the  surrogate,  and  he  testified  that  he  wu 
asked  by  the  -decedent  to  sign  the  instrument  as  a  witness.  His  statement 
was  that  "the  document  was  signed  by  himself.  It  was  turned  down,  leav- 
ing only  his  signature  apparent.  I  indicate  the  exact  condition  the  paper  was 
in  when  be  asked  me  to  sign  it.  It  was  about  that  way,  [showing  the  paper 
folded  once,  about  in  the  middle,  with  only  the  space  from  the  signature 
down  exposed.]  I  said  I  did  not  like  to  witness  a  document  without  knowing 
the  contents  tliereof.  Ue  laughingly  said  he  did  not  want  me  to  know  the 
contents.  I  said  I  thought  if  I  was  witnessing  any  document  I  ought  to  know 
the  contents.  I  said  that  in  a  joking  way,  not  knowing  the  contents.  I  said  I 
did  not  want  to  sign  it  unless  I  knew  the  contents.  He  said  he  did  not  wiah  roe 
to  know  the  contents.  In  reply  I  did  not  say  anything.  I  witnessed  it. "  This 
witness  was  examined  very  minutely  as  to  what  took  place  at  this  time,  and 
adhered,  in  all  the  repetitions  of  his  evidence  concerning  it,  substantially  to  the 
statement  in  this  manner  made.  He  testified  positively  that  no  statement  was 
made  to  him  by  the  deceased  that  this  instrument  was  designed  by  him  to  be 
his  will.  Upon  a  subsequent  occasion,  several  weeks  after  the  witness  had  in 
this  manner  subscribed  his  name,  he  states  that  a  conversation  occurred  be> 
tween  himself  and  the  deceased  upon  the  subject  of  making  his  will,  and  was 
then  informed  by  the  deceased  that  the  instrument  which  had  in  tliis  manner 
been  subscribed  was  the  will  of  the  deceased.  But  this  was  not  sucti  an  ac- 
knowledgment as  the  statute  has  required  to  establish  the  legal  execution  of  a 
will.  For  that  purpose  it  has  been  required  that  the  acknowledgment  or 
statement  shall  be  made  at  the  time  of  the  subscription  by  the  witness.  He 
was  further  interrogated  as  to  whether  be  had  not  stated  that  at  the  time 
when  he  became  a  witness  to  the  instrument  he  did  know  that  it  was  the  will 
of  the  deceased.  He  denied  having  made  that  statement,  and  evidence  was 
given  by  one  of  the  appellants,  and  another  person  examined  as  a  witness  on 
the  hearing  before  the  surrogate,  that  he  had,  in  conversations  with  them, 
stated  that  he  then  knew  this  instrument  to  be  the  will  of  the  deceased;  but 
this  was  not  evidence  to  prove  the  fact  that  the  acknowledgment  required  by 
the  statute  had  been  made.  It  was,  at  the  most,  testimony  admissible  in  the 
case  for  the  object  of  impeaching  the  testimony  of  tliis  witness,  and,  if  full 
effect  is  to  be  given  to  it  as  such  evidence,  there  was  still  no  proof  whatever 
before  the  surrogate  that  the  deceased  had  in  any 'form,  either  by  words  or 
acta,  acknowledged  to  the  witness  this  instrument  to  be  his  will.  And  no  in- 
ference could  be  drawn  from  the  fact  that  payment  of  the  legacy  of  81,000,  pro- 
vided for  him  in  the  will,  had  been  promised  by  a  contestant,  that  the  ao- 
knowledgment  of  the  execution  of  this  instrument  had  been  made  which  the 
statute  rendered  necessary  to  maintain  its  validity.  So  far  as  the  case  de- 
pended upon  the  testimony  of  this  witness,  it  failed  to  prove  a  compliance 
with  the  requirements  of  the  statute,  and  the  evidence  of  the  other  subscrib- 
ing witness  was  substantially  to  the  same  effect.  He  stated  that  he  had  sub- 
sequently learned  from  hearsay  what  the  instrument  was.  But  at  the  time 
of  subscribing  it  his  testimony  was  that  "Mr.  Dale  came  to  me,  and  asked  if 
I  recognized  that  to  be  his  signature.  I  said,  '  Yes.'  Then  be  said,  '  I  want 
you  to  sign  it  as  a  witness.'  We  had  some  little  conversation,  in  a  Joking 
way,  as  to  the  contents  of  that  paper.  I  asked  him  if  he  would  tell  me  what 
that  paper  contained.  He  said  it  was  none  of  my  business.  That  was  the 
substance.  Mr.  Dale  and  I  were  very  intimately  acquainted,  and  when  he  pre- 
sented this  paper  I  jokingly  asked  him  what  the  contents  of  it  were,  as  he  had 
folded  it  up  in  such  a  manner  I  could  not  see  except  just  his  name.  I  asked 
him.  He,  being  a  sensitive  man,  objected  to  telling  me  what  was  in  it.  I, 
of  course,  did  not  push  the  matter,  and  therefore  signed  at  his  request."  Ha 
further  testified  that  he  did  not  suspect  it  was  a  will,  and  knew  that  the  de- 
ceased did  not  say  it  was  his  will.  He  was  further  and  fully  examined  upon 
what  had  taken  place,  and  adhered  to  the  truth  and  correctness  of  this  stat^ 
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CDPnt;  and,  from  what  is  testified  to  have  taken  plac?.  it  is  clearlj  to  be  in- 
ferred that  no  statement  was  made,  and  no  act  was  done,  conveying  to  the 
mind  of  this  witness  tlie  fact  that  the  deceased  intended  this  instrument  to  be 
his  will.  Furtlier  evidence  was  given  by  Mr.  Anable  of  an  interview  which 
took  place  between  himself  and  Mr.  Weir,  but  it  did  not  vary  from  the  state- 
ment made  by  this  subscribing  witness.  At  most,  it  proved  a  repetition  of 
what  the  witness  himself  had  stated,  that  he  had  learned  afterwards  that  this 
instrument  was  intended  by  the  deceased  to  be  his  will.  As  the  case  was  pre- 
sented, there  was  an  entire  failure  in  any  form  to  establish  the  fact  that  the 
deceased  had  apprised  either  of  the  witnesses,  at  or  about  the  time  when  they 
were  requested  to  witness  the  instrument,  that  it  was  intended  by  the  de- 
ceased to  be  his  will.  In  this  respect  tlie  case  differs  very  manifestly  from 
that  of  the  will  of  Stillroan,  lately  decided  by  the  surrogate  of  the  county  of 
New  York,  (post,  4^;)  tor  there  one  of  the  subscribing  witnesses  testified 
to  a  complete  compliance  with  all  the  requisites  prescribed  by  the  statute  for 
the  making  of  a  valid  will,  while  here  that  proof  was  wholly  wanting. 

The  appellants  proposed  to  prove  that  near  the  time  of  the  decease  of  Mr. 
Dale  efforts  were  made  in  the  interest  of  his  next  of  kin  for  the  destruction  of 
this  instrument.  But  this  evidence  was  rejected  by  the  surrogate,  and  the 
ruling  excluding  it  appears  to  have  been  proper;  for  if  it  had  been  proved,  as 
it  was  proposed  to  be,  that  a  lighted  candle  bad  been  placed  in  one  hand  of 
the  deceased,  and  this  instrument  in  the  other,  for  the  obvious  design  of  har> 
ing  it  burned  and  destroyed,  or  that  it  was  partially  mutilated  by  his  sister, 
that  would  not  have  been  proof  or  evidence  tending  to  prove  the  fact  that  the 
deceased  did  declare  this  instrument  to  be  his  will  in  the  presence  of  either  or 
both  of  the  attesting  witnesses.  Neither  would  it  have  been  proof  of  that  fact 
that  Mr.  Faxon  was  requested  in  writing  bv  two  of  the  next  of  kin  to  make 
a  statement  that  the  instrument  had  beeiir destroyed  by  the  deceased,  Mr. 
Dale.  The  proposed  evidence,  if  it  had  been  received,  would  have  been  ample 
proof  of  the  depravity  of  one  or  both  of  these  next  of  kin,  and  it  would  have 
eetablished  the  fact  that  there  was  a  desire  on  their  part  to  secure  the  unlaw- 
ful destruction  of  this  Instrument,  lint  neither  this  depravity  nor  this  desire 
would  prove  that  the  statute  had  been  complied  with,  when  each  of  the  sub- 
scribing witnesses  testified  that  it  had  not  been,  and  there  was  no  other  evi- 
dence in  the  case  from  which  the  existence  of  the  disputed  fact  could  be  in- 
ferred. To  establish  the  instrument  as  a  will  after  the  testimony  of  these 
subscribing  witnesses  had  been  given,  it  was  necessary,  under  the  legal  prin- 
ciple previously  existing,  and  since  embodied  in  section  2620  of  the  Code  of 
Civil  Procedure,  that  proof  should  be  given  of  the  existence  of  facts  and  cir- 
cumstances which  would  be  sufficient  to  prove  the  will  upon  the  trial  of  an 
action;  and  in  that  proof  it  has  been  made  necessary,  by  the  language  of  the 
statute,  that  the  fact  shall  be  established  that  the  instrument  was  declared  in 
some  form  by  the  decedent  to  be  his  will.  There  was  no  such  proof  produced 
before  the  surrogate.  But  the  proof  which  was  given  was  that  the  instru- 
ment had  not,  either  by  words  or  acts,  been  declared  to  either  of  the  witnesses, 
when  they  subscribed  it,  by  the  deceased  to  be  his  will,  and  subsequent  refer- 
ence to  tbe  instrument  as  the  will  of  the  deceased  was  not  a  compliance  with 
what  tbe  statute  has  prescribed.  They  were  not  apprised  of  that  fact  at  tbe 
time  mentioned  in  the  statute,  but  information  of  it  was  then  purposely  with- 
held from  them  by  the  deceased.  Tbe  evidence  justified  the  disposition  of  tbe 
case  which  was  made  by  the  surrogate,  and  the  decree  should  be  affirmed; 
but,  on  account  of  the  misconduct  of  the  next  of  kin,  as  that  was  proposed  to 
be,  and  would  probably  have  been,  proved,  if  the  offers  made  had  not  been  re- 
jected upon  theii  objection,  tbe  affirmance  should  be  without  coats.  All  concur. 
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Bell  v.  Gitterb. 
(Superior  Cov/rt  of  Buffalo,  General  Term.    March  34, 1890.) 

Partition — Jurisdiction  of  Countt  Court — CanobitLation  of  Deed. 

Code  Civil  ProcN.  Y.  J  340,confers  iurisdictioQ  on  county  courts  in  actions  of  parti- 
tion, and  by  section  848  the  j  urisdictlon  is  made  co-extensive  with  the  supreme  ooort. 
Sections  1543  and  1545  provide  for  the  trial  of  title  in  such  actions ;  and  in  oase  of 
default  the  court  is  required  to  ascertain  the  rights,  shares,  and  interests  of  the 
parties  before  interlocutory  judgment  is  rendered.  Held,  that  a  county  oonrt  has 
jurisdiction,  in  an  action  of  partition,  to  cancel  a  deed,  to  the  end  that  It  might 
partition  the  property,  and  that  a  complaint  which  alleges  that,  if  the  deed  was  ever 
executed,  it  was  not  intended  to  operate  as  such,  and  was  for  that  purpose  void,  bat, 
If  valid  for  any  purpose,  it  was  as  a  mortgage,  and  not  as  a  deed,  and  which  demands 
judgment  that  the  respective  interests  of  the  parties  in  the  premises  be  established, 
is  suiBcient  to  authorize  snch  cancellation. 

On  exceptions  from  trial  term. 

Action  by  John  A.  Bell  ag»inst  Jacob  A.  Gittere.  Defendant  moves  to 
vacate  and  set  aside  a  judgment,  and  /or  a  new  trial,  on  a  case  and  exceptions 
ordered  to  be  heard  at  the  general  term  in  the  first  instance. 

Argued  before  Beokwith,  0.  J.,  and  Hatch,  J. 

Carl  T.  Chester,  for  plaintiff.    Adelbert  Moot,  for  defendant. 

Hatch,  J.  By  this  action,  plaintiff  seeks  to  have  determined  conflicting 
claims  to  real  property  pursuant  to  the  provisions  of  article  5,  c.  14,  Code 
CivilProc.  The  common  source  of  title  runs  from  Catherine  Gittere,  dece.t8ed. 
and  by  mesne  conveyances  both  parties  make  claim  to  title.  Catherine  Gittere 
died  in  1876  possessed  of  the  property  described  in  the  complaint.  Joseph  G. 
Gittere,  her  husband,  survived  her,  and  continued  to  occupy  the  premises  un- 
til his  death,  in  May.  1881.  Thereafter  an  action  of  partition  was  commenced 
in  the  county  court  of  Erie  county  by  the  heirs  of  Catherine  Gittere,  which 
resulted  in  a  judgment;  and  the  premises  were  sold  under  the  direction  of  tlie 
court,  and  were  bid  in  by  the  plaintiff  in  the  partition  action,  who  subse- 
quently deeded  the  same  to  one  Herman,  who  conveyed  to  the  plaintiff.  De- 
fendant's claim  of  title  is  based  upon  a  quitclaim  deed  claimed  to  have  been 
executed  by  Catherine  Gittere  and  her  husband,  October  6,  1875,  to  Peter  G. 
Gittere,  and  by  Peter  and  wife  to  M.  E.  Gittere,  July  8.  1880,  and  by  M.  E. 
Gittere  to  Elizabeth  Gittere,  wife  of  the  present  defendant,  November  17, 
1880,  and  by  Elizabeth  through  devise  to  Jacob  A.  Gittere,  the  defendant. 
All  of  the  foregoing  deeds  were  duly  recorded  prior  to  the  commencement  of 
the  partition  action,  except  the  deed  to  Elizabeth,  which  was  not  recorded  un- 
til September  24, 1881,  nearly  three  months  after  the  action  for  partition  was 
commenced,  which  was  on  July  1,  1881,  and  lis  pendens  Qled  the  same  day. 
M.  £.  Gittere  was  made  a  party  defendant  in  the  partition  action,  mentioned 
in  the  lis  pendens  as  such,  and  was  served  with  a  copy  of  the  summons  and 
.complaint.  The  complaint  in  the  partition  action,  after  alleging  the  interest 
of  the  heirs  of  Catherine  Gittere  in  and  to  the  premises,  mtSces  reference  to 
the  deeds  constituting  defendant's  chain  of  title  to  and  including  the  deed  to 
M.  E.  Gittere,  and  alleges  "that,  though  said  deeds  do  in  manner  and  form 
purport  to  convey  the  title  of  said  premises,  if  they  were  ever  executed  as  the 
record  shows,  they  were  never  intended  to  operate  as  deeds,  and  for  that  par- 
pose  are  absolutely  void;  •  *  *  that  the  said  deed  *  "■  *  to  Peter 
G.  Gittere  was  never  in  fact  executed  in  form  and  effect  as  appears  of  record, 
but,  if  it  was  ever  executed,  it  was  only  intended  as  a  mortgage,  and  not 
otherwise."  The  prayer  for  judgment  asked  that  the  rights  and  interest  of 
the  parties  be  established,  and  that  the  premises  be  sold.  Default  was  made 
by  all  the  defendants  except  certain  infants,  for  whom  the  usual  answer  was 
served  by  guardian.  A  reference  was  ordered  and  proof  taken,  establishing 
the  rights  of  the  parties,  and  also  tending  to  establish  that  the  deed  to  Peter 
G.  Gittere  was  never  executed  by  the  grantor  therein,  and  was  fraudulentr 
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and  the  referee  reported  that  said  deed  was  void,  and  vested  no  right  in  or  to 
the  premises  in  Peter  G.  Gittere  and  wife,  and  that  the  subsequent  convey- 
ance to  M.  E.  Glttere  was  also  void.  Judgment  was  subsequently  entered 
conBrming  said  report,  and  adjudging  the  said  deeds  inoperative  and  void. 
Upon  the  first  trial  of  this  action  the  court  directed  a  verdict  for  the  plaintiff, 
holding  that  the  jndgment  in  the  partition  action  bound  the  defendant  M.  E. 
Gittere,  and  those  persons  deriving  title  from  her,  for  the  reason  that,  the 
deed  from  her  being  recorded  subsequent  to  the  filing  of  the  lis  pendens,  she 
bad  notice,  and  was  concluded  by  the  judgment  pronounced.  But,  the  de- 
fendant having  not  only  ofFered  to  prove  title,  but  possession  thereunder,  at 
the  time  of  the  partition,  the  court  held  that  this  was  notice  of  title;  that 
plaintiff  took  subject  to  such  rights.  Bell  v.  &ittere,  14  N.  Y.  St.  Rep.  61. 
Upon  the  second  trial,  which  is  now  the  subject  of  review,  the  court  held 
the  judgment  of  partition  conclusive,  unless,  at  the  time  of  its  rendition, 
those  claiming  under  M.  E.  Gittere  were  in  possession  of  the  premises,  in 
which  event  they  would  not  be  bound  by  the  judgment.  Upon  this  question 
the  jury  found  for  the  plaintiff.  It  is  not  now  claimed  that  the  court  com- 
mitted any  error  in  its  charge,  but  the  claim  is  made  that  the  primary  object 
of  the  action  in  the  county  court  was  for  the  cancellation  of  deeds,  to  the  end 
that  it  be  established  that  there  was  property  to  partition,  and  then  to  parti- 
tion the  same, — the  former  of  which  the  court  bad  no  jurisdiction.  In  other 
words,  the  court  is  confronted  with  the  naked  question,  did  the  county  court 
have  jurisdiction  to  pronounce  the  judgment  which  it  gave? 

The  first  point  attacks  the  complaint,  t.  e.,  that  no  facts  are  alleged  in  the 
complaint  in  the  partition  action  which  authorized  the  cancellation  of  the 
deeds.  As  already  stated,  the  complaint  therein  alleged  that,  if  the  deeds  were 
ever  executed,  they  were  not  intended  to  operate  as  such,  and  were  for  that 
purpose  void;  but,  if  valid  for  any  purpose,  it  was  as  a  mortgage,  and  not  aa 
a  deed.  In  addition,  the  complaint  alleged  the  apparent  interest  by  a  state- 
ment of  the  deeds,  parties  thereto,  and  records.  Thus  the  allegation  was 
perfect  as  a  statement  of  the  rights  and  interest  of  M.  E.  Gittere,  in  whom 
the  record  showed  the  title  to  be  at  that  time,  if  the  deeds  were  valid  as  such, 
and  was  such  statement  as  is  required  by  section  1542,  Code  Civil  Proc.  This 
was  sufficient  to  present  a  question  for  the  court  to  determine,  if  it  possessed 
jurisdiction.  The  demand  for  judgment  is  also  sufficient.  The  action  was 
partition.  The  judgment  demanded  that  the  respective  interests  of  the  par- 
ties in  the  premises  be  established.  This  called  upon  the  court  to  determine 
the  interest  alleged,  its  character  and  extent,  as  the  law  requires  the  deter- 
mination of  such  interest  in  such  action.  Id.  §  1543.  It  matters  not  that 
the  complaint  also  demanded  other  relief.  It  is  sufficient  if  it  demanded  the 
Judgment  warranted  by  the  facts  alleged,  and  applicable  to  the  subject  of  the 
action.    Peek  v.  Railumy  Co.,  85  N.  Y.  246. 

The  further  claim  is  that  the  county  court  had  no  jurisdiction  to  render  the 
judgment  relied  upon  by  plaintiff.  The  basis  of  attack  consists  in  the  claim 
thaC  primarily,  the  action  was  not  one  of  partition,  but  was  an  action  to  cancel  a 
deed  in  the  first  place,  that  it  might  partition  the  property  in  the  second  place. 
By  section  340,  Code,  jurisdiction  is  conferred  upon  county  courts  in  actions 
of  partition,  and  by  section  348  jurisdiction  in  such  actions  is  made  co-exten- 
sive with  the  supreme  court.  These  sections,  it  would  seem,  confer  jurisdic- 
tion upon  the  court  to  try  any  question  presented  in  such  action,  when  the 
power  to  be  exercised  is  applicable  to  the  issue,  without  invoking  the  aid  of 
any  extrinsic  power  not  directly  conferred  by  the  law  authorizing  the  action. 
In  other  words,  if  the  complaint  presents  by  its  allegations  only  those  issues 
recognized  as  embraced  within  the  character  of  the  action  which  may  be  tried 
therein,  then  the  court  possesses  jurisdiction;  but,  if  the  issues  are  of  such  a 
character  that  the  court,  in  order  to  render  the  judgment  asked,  must  reach 
beyond,  and  seize  upon  power  generally  conferred,  and  outside  of  the  statute 
v.9j»-v.s.no.6 — 2G 
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authorizing  the  action,  then  courts  of  limited  power  are  without  jurisdiction 

to  pronounce  the  judgment  asked.    By  section  1543,  Code,  provlsioa  is  made 
for  the  trial  of  title  in  actions  of  partition;  and  by  section  1545,  in  case  al 
default,  the  court  is  required  to  ascertain  the  rights,  shares,  and  int«?ests  be- 
fore interlocutory  judgment  is  rendered.    It  is  true  these  sections  do  not  poiw 
port  to  change  or  enlarge  the  jurisdiction  of  the  county  court;  but  what  they 
do  provide  for  is  that,  in  actions  of  partition,  title  may  be  tried,  not  bj  the 
exercise  of  independent  equitable  powers  inherent  in  a  court  of  general  jaris- 
diction,  but  by  virtue  of  a  statute  providing  what  issues  may  be  tried  in  sudb 
actions.    Prior  to  these  sections  of  the  Code,  such  power  was  much  doubt- 
ed.    Van  Schuyver  v.  Mulford,  59  N.  Y.  426.     But  since  the  supreme 
court  has  held  that  title  may  be  tried  and  determined  in  partition.    Knapp  r. 
Burton,  7  Civ.  Froc.  B.  448.    The  jurisdiction  to  try  actions  of  partition  be- 
ing conferred,  and  title  being  one  of  the  issues  appropriate  to  and  enabraoed 
within  such  action,  it  maybe  determined  without  invoking  any  other  powers 
than  such  as  are  expressly  provided  for,  as  it  would  seem  to  be  absurd  that 
jurisdiction  of  the  subject-matter  of   tlie  action  should  be  conferred,  and 
power  to  determine  the  issues  embraced  within  it  should  be  withheld.     The 
principle  here  invoked  seems  to  have  been  recognized  in  Hyland  v.  Boaster, 
98  N.  Y.  610,  where  the  court  says:    "The  surrogate's  court  is  a  court  of 
limited  powers  and  jurisdiction;  but  it  has  jurisdiction  to  determine  questions, 
either  legal  or  equitable,  arising  in  the  course  of  proceedings  in  the  execution 
of  powers  expressly  conferred,  and  which  must  be  decided  therein."     The 
learned  counsel  for  defendant  relies  upon  Ar)eTy  v.  WtUU,  24  Hun,   548: 
Thomas  v.  Harmon,  46  Hun,  75, — to  support  his  contention.    In  the  first  of 
these  cases  the  mortgage  sought  to  be  foreclosed  was  so  defective  in  its  de- 
scription of  the  land  intended  to  t>e  covered  by  it  that  no  judgment  of  fore- 
closure could  be  rendered  until  the  instrument  was  reformed.    It  seems  clear 
that  the  power  to  foreclose  and  the  power  to  reform  an  instrument  are  quite 
independent  in  character;  and  it  was  well  held  that  no  foreclosure  could  be 
bad  until  reformation  was  decreed.     Of  the  latter  action  no  jurisdiction  was 
conferred,  and  this  for  the  reason  that  the  issue  of  reformation  was  in   no 
sense  embraced  within  the  power  granted  to  foreclose;  and  it  was  therefore 
necessary  to  seek  such  authority  in  general  equity  power,  which  was  not  pos- 
sessed by  the  county  court.    Such  would  be  the  present  case,  if  no  title  could 
be  tried  and  adjudicated  in  an  action  of  partition  without  resort  to  the  gen- 
eral powers  of  a  court  of  equity;  but  such  is  not  the  case  where  the  statute 
provides  that  such  issue  may  be  so  tried  in  such  action,  and  jurisdiction  of 
the  subject-matter  thereof  is  conferred.     The  second  case  relied  upon  was 
held  to  be  like  the  first  in  principle,  and  followed  that  decision.    We  think, 
for  the  reasons  stated,  that  a  clear  distinction  exists  between  the  cases,  and 
that  the  county  court  possessed  jurisdiction  to  pronounce  the  judgment  which 
it  gave.    The  defendant,  M.  E.  Gittere,  was  served  with  the  summons  and 
complaint  in  the  partition  action,  and  made  default.    She  was  then  bound  by 
the  judgment  rendered,  and  her  subsequent  grantees  are  also  bound.     Moon 
T.  City  of  Albany,  98  !N.  Y.  410.     The  exceptions  are  therefore  overruled, 
and  judgment  ordered  for  the  plaintiff  upon  the  verdict,  with  costs. 


OiSHEi  V.  Gilbert. 
(Superior  Court  of  Buffalo,  General  Term.    Haroh  24, 1890.) 
HnSBAND  AND  WiPE— Wife'b  Sepabatb  Ebtatb. 

The  right  of  a  wife  to  bold  property  Is  as  absolute  as  that  of  any  other  person,  and 
whether  she  paid  anything  for  ft  or  not  does  not  concern  her  hnsband's  oreditoia, 
80  long  as  it  did  not  come  through,  or  in  some  way  from,  him. 
Appeal — Record. 

The  general  term  cannot  say  a  finding  is  not  sustained  by  the  evidence  where  the 
case  on  appeal  does  not  purport  to  contain  all  the  evidence. 
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Appeal  from  trial  term. 

Action  by  Alice  Ij.  Oishel  against  Frank  T.  Gilbert,  as  sheriff  of  Erie  eoanty. 
From  a  judgment  in  favor  of  defendant,  plaintifiF  appeals. 
Argaed  before  Beckwitb,  C.  J^,  and  Titus,  J. 
JS.  C.  Randall,  for  appellant.    Lnota  A  Moot,  for  respondent. 

Titus,  J.  This  action  is  brought  against  the  defendant,  as  sheriff  of  Erie 
county,  to  recover  the  value  of  some  groceries,  tobacco,  scales,  and  other  ar- 
ticles, talsen  from  the  store  of  the  plaintiff  on  Seneca  street  by  the  defendant, 
on  an  execution  in  favor  of  Max  Marx  against  Achlllie  J.  Oishei  for  888.62. 
It  appears  that  Charles  Oishei  commenced  the  grocery  business  on  the  4th  day 
of  February,  1886,  at  75  Seneca  street,  and  continued  until  the  11th  day 
of  December,  1886,  when  be  made  a  general  assignment  of  all  of  liis  goods 
and  property  to  George  F.  Brownell,  as  assignee.  The  assignee  took  posses- 
sion of  the  property,  and  made  an  inventory,  and  proceeded  to  dispose  of  it, 
at  first  by  private  sale,  under  an  order  of  the  court,  and  then  at  public  auc- 
tion. A  major  portion  of  the  goods  were  sold  at  public  sale  to  Acbillie  J. 
Oisbei,  on  the  4th  day  of  January,  1887.  leaving  a  portion  of  them  in  the 
bands  of  the  assignee  unsold.  The  purchaser  continued  the  business  in  his 
name,  and  the  articles  unsold  by  the  assignee  were  left  in  the  store,  under  an 
arrangement  by  which  they  were  to  be  sold  by  Achillie  J .  Oisbei  for  the  as- 
signee. In  the  mean  time  the  store  was  removed  to  Ko.  73  Seneca  street,  and 
the  business  continued  there  until  the  1st  day  of  July,  1887,  when  Achillie 
J.  Oishei  made  a  bill  of  sale  of  his  stock  of  goods  to  the  plaintiff.  Ills  wife. 
It  appears  that,  prior  to  the  purchase  of  these  goods  from  the  assignee,  Achil- 
lie J.  Oisbei  had  not  been  engaged  in  the  grocery  business  in  Buffalo,  and 
had  no  interest  in  the  stock  of  goods  or  business  of  Charles  Oishei,  except  as 
a  creditor.  On  the  27th  day  of  October,  1887,  the  assignee  made  a  bill  of  sale 
of  the  goods  remaining  in  his  hands,  and  any  cause  of  action  in  his  favor 
against  the  sheriff  for  wrongfully  taking  them;  the  items  mentioned  being 
six  boxes  of  soap,  four  chests  of  tea,  twelve  pounds  of  Lucky  Stripe,  and  a 
quantity  of  other  tobacco  and  cigars.  In  April,  1887,  and  after  Achillie  J. 
Oishei  had  gone  into  the  grocery  business.  Max  Marx  sold  him  a  quantity  of 
tobacco,  for  which  the  judgment  of  £88. 62  was  obtained  against  him.  The 
sheriff,  although  forbidden  by  the  assignee,  made  a  levy  under  his  execution, 
and  sold  the  property  above  described  as  belonging  to  the  assignee.  The  facts 
here  stated  with  respect  to  the  property  held  by  the  assignee,  and  the  manner 
of  his  title,  are  undisputed  and  conceded  by  the  counsel  for  the  defendant  in 
bis  statement  of  the  facts  in  the  case. 

It  is  claimed  by  the  plaintiff's  counsel  that  the  sheriff  had  no  right  to  levy 
upon  the  goods  obtained  by  her  either  from  her  husband  or  from  the  assignee, 
and  that  the  trial  court  should  have  directed  a  verdict  in  her  favor  for  their 
value.  As  to  the  property  which  came  to  the  plaintiff  by  bill  of  sale  from  the 
assignee,  it  is  diincult  to  see  what  right  the  creditors  of  Achillie  J.  Oishei  can 
have  in  it.  In  order  to  successfully  defend  as  to  that  property  taken  by  the 
siieriff,  it  most  be  made  to  appear  that  Achillie  J.  Oishei  had  some  interest  in 
the  assigned  property,  and  that  the  assignment  was  a  fraud  apon  his  cred- 
itors; otherwise,  they  would  have  no  interest  in  the  property  assigned  by 
Charles  Oishei,  and,  in  case  that  assignment  was  declared  void  for  fraud  at 
the  suit  of  the  creditors  of  Charles  Oishei,  the  creditors  of  Achillie  J.  Oishei 
could  not  levy  upon  it.  Southard  v.  Bentier,  72  N.  Y.  424;  Spring  v.  Short, 
90  N.  Y.  538.  The  creditors  of  Achillie  J.  Oishei  are  not  interested  in  the 
property  of  his  wife,  with  which  he  has  had  nothing  to  do,  and  which  was 
obtained  by  means  independent  of  him.  The  right  of  the  wife  to  hold  prop- 
erty is  as  perfect  and  absolute  as  that  of  any  other  person;  and  whether  she 
has  paid  a  full  consideration,  or  whether  it  came  to  her  without  paying  any- 
thing, are  matters  which  do  not  concern  her  husband's  creditors,  so  long  as 
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it  does  not  come  through,  or  in  some  way  from,  him,  and  is  no  more  subject 
to  levy  and  sale  for  his  debts  than  the  property  of  any  other  third  persoa. 
Max  Marx  was  a  creditor  of  Achillie  J.  Oishei,  and  became  such  after  the  as- 
signment to  Bro  wnell.  He  had  no  interest  in  the  property  assigned  by  Charles, 
and  his  creditors  cannot  interfere  with  that  property  in  the  hands  of  the  as- 
signee. They  have  no  standing  in  court,  and  could  not  in  any  event  succeed 
to  the  rights  of  Charles  Oishei,  if  his  assignment  should  be  declared  frandn- 
lent  and  void.  BotnUhy  v.  Tompkins,  18  Hun,  219.  As  to  the  property 
which  Achillie  J.  Oishei  bought  and  owned,  tha  rule  is  different.  The  trans- 
action with  his  wife  with  reference  to  it  may  be  inquired  into;  and  if  the  jury 
should  believe  from  sufficient  evidence  that  the  transfer  to  the  plaintiff  was 
made  to  defraud  his  creditors,  and  to  put  the  property  beyond  the  reach  of  ex- 
ecution, then,  as  to  such  property,  the  defendant  would  be  protected. 

The  jury  have  practically  found  in  favor  of  the  defendant  on  that  question, 
and  the  court  cannot  say  that  there  was  not  sufiScient  evidence  to  sustain  the 
finding,  as  the  case  does  not  purport  to  contain  all  the  evidence  bearing  upon 
tliat  question.    Mullenhof  v.  Sherer,  1  N.  Y.  Supp.  759. 

It  seems  to  me,  therefore,  that  the  plaintiff  was  entitled  to  recover  for  the 
value  of  property  taken  which  belonged  to  the  assignee  of  Charles  Oishei, 
and  the  jury  should  have  been  instructed  to  give  the  plaintiff  a  verdict  for  its 
value.    A  new  trial  should  be  ordered,  with  costs  to  abide  the  event. 

Beokwith.  C.  J.,  concurs. 


Avert  «.  New  Yobk  Cent.  &  H.  B.  B.  Co. 

(Superior  Court  of  Buffalo,  OtneraX  Term.    Maroh  H,  1890.) 

Practicx  in  Civil  Casbb— Stat  FaNDnro  Axothbb  Suit. 

A  motion  at  trial  term  to  stay  farial  of  the  cause  untU  the  trial  of  one  sabseqaenUr 
brought,  and,  on  its  denial,  a  motion  to  stojr  the  trial  until  the  determination  of  an 
appeal  from  the  order  denied,  are  addressed  to  the  sound  discretion  of  the  court, 
and,  in  the  absence  of  an  abuse  of  such  discretion,  Its  ruling  will  not  be  disturbed  bf 
the  general  term. 

Appeal  from  trial  term. 

Action  by  John  G.  Avery  against  the  New  York  Central  &  Hudson  Biver 
Bailroad  Company.    Defendant  appeals. 
Argued  before  BEcarwiTH,  C.  J.,  and  Titus  and  Hatoh,  JJ. 
James  F.  Oluck,  for  appellant.    Truman  C.  White,  for  respondent. 

Per  Curiam.  The  court,  at  trial  term,  denied  a  motion  made  by  the  de- 
fendant to  stay  the  trial  of  this  cause  until  the  trial  of  one  subsequently 
brought,  and  also  denied  a  motion  made  by  the  defendant  to  stay  the  trial  OC 
this  cause  until  the  determination  of  an  appeal  from  the  first  order.  The 
motion  to  stay  this  action  until  the  trial  of  the  one  subsequently  brought  was 
addressed  to  the  sound  discretion  of  the  court.  It  affected  no  sutetantial 
right,  and  we  cannot  see  that  there  was  an  abuse  of  discretion.  Such  being 
the  case,  we  do  not  think  the  general  term  should  interfere.  Schmidt  v.  Lny, 
61  Barb.  496.  The  latter  portion  of  the  order  refusing  to  stay  the  trial  antjl 
the  determination  of  an  appeal  from  the  former  portion  of  the  order  was  also 
addressed  to  the  discretion  of  the  court.  We  do  not  think  this  order  is  ap- 
pealable, or  that  the  discretion  of  the  trial  court  should  be  interfered  with. 
Martin  v.  Hicks,  51  How.  Pr.  355.  The  order  appealed  from  should  be  af- 
firmed, with  810  costs  and  disbursements.    All  concur. 


BuMMEL  V.  New  York,  L.  &  W.  By.  Co. 
(Superior  Court  <tf  Buffalo,  Oeneral  Term.    Harch  21, 1890.) 

HiQHWATS — Obstruction — Riobtb  op  Individuals. 

A  purchaser  of  a  lot  bounded  on  a  street  dedicated  to  the  pnblio,  whose  deed  does 
not  purport  to  give  him  any  right  In  the  street  beyond  the  general  public,  cannot 
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recover  damages  aeainst  a  railroad  compaoy  for  bnllding  an  embankment  acrosa 
the  street  200  feet  from  his  premises,  thus  rendering  the  portion  of  the  street  on 
'Which  the  lot  is  situated  less  accessible.^ 

Appeal  from  trial  term. 

Action  by  Balthaser  Bummel  against  the  N«w  York,  Lackawanna  A  West- 
ern Bail  way  Company.  There  was  a  verdict  for  plaintiff,  and  from  tbejudg- 
ment  entered  thereon  In  his  favor  defendant  appeals. 

Argued  before  Titus  and  Hatch,  JJ. 

Rogers,  Lock  <£  Milbum,  for  appellant.     White  <&  Simons,  for  respondent. 

TiTXTS,  J.  This  action  is  brought  against  the  defendant  for  closing  Goethe 
street  with  an  embankment.  It  appears  that  some  time  prior  to  1877,  Joseph 
Churchyard,  who  was  the  owner  of  a  tract  of  land,  caused  it  to  be  surveyed 
and  l^d  out  into  lots,  with  public  streets,  and  filed  a  map  of  such  tract,  show- 
ing the  blocks,  lots,  and  streets  in  the  county  clerk's  office.  Among  the  streets 
BO  laid  oat  and  represented  upon  such  map  was  Goethe  street,  running  from 
Broadway  southerly  to  William  street.  Goethe  street  was  opened  and  graded, 
and  had,  to  some  extent,  been  used  by  the  public  in  traveling  over  it.  In 
1880  the  plaintiff  bought  of  Churchyard,  by  contract,  60  feet  of  land  fronting 
on  Goelhe  street,  and  received  his  deed,  July  19, 1882.  Afterwards  the  de- 
fendant built  its  railroad  across  Goethe  street;  and  since  that  time,  and  be- 
fore the  commencement  of  this  action,  built  an  embankment  some  20  feet 
high,  on  which  its  railroad  track  now  rests.  The  plaintiff's  property  is  situ- 
ated on  the  west  side  of  Goethe  street,  about  300  feet  north  of  Lovejoy  street, 
and  about  200  feet  south  of  where  the  defendant's  railroad  crosses.  The 
plaintiff  claims  that  by  reason  of  his  purchase,  with  reference  to  the  map  on 
file  in  the  county  clerk's  office,  he  has  a  right  to  insist  that  Goethe  street 
at  the  point  where  the  railroad  crosses  shall  not  be  closed ;  and  seeks  to  re- 
cover upon  the  theory  that  he  has  an  easement  in  the  street  by  virtue  of  his 
deed  of  purchase  for  which  he  can  recover  damages.  There  is  no  question 
about  the  general  proposition  of  law  that,  when  an  owner  of  property  lays  it 
oat  into  lots  for  building  purposes,  and  makes  a  map  showing  the  streets  and 
lots  abutting  on  them,  and  then  conveys  these  lots,  referring  to  such  map,  his 
grantees  take  an  easement  in  the  street  as  appurtenant  to  their  lots.  In  re 
Mayor,  2  Wend.  472;  Smyles  v.  Hastings,  22  N.  Y.  217;  Cose  v.  James,  45 
K.  Y.  557;  Taylor  v.  Hopper,  62  N.  Y.  649. 

It  is  claimed  that  there  had  been  no  dedication  of  Goethe  street  to  public 
uses  at  the  time  the  defendant  built  Its  embankment,  so  as  to  vest  in  the 
public  any  right  in  the  street.  To  dedicate  a  street  to  the  public  there  must 
be  a  present  intention  on  the  part  of  the  owner  to  abandon  his  property  to  the 
public's  use, — to  grant  a  permanent  right  of  way  over  his  land  for  public 
purposes,  accompanied  by  an  actual  opening  to  the  public  on  the  one  side,  and 
an  acceptance  by  the  public  on  the  other,  manifested  either  by  some  formal 
municipal  act  or  by  a  common  user  by  the  public.  Holdane  v.  Trustees,  21 
N.  Y.  474.  But,  as  between  persons  who  purchase  lots  bounded  on  a  street 
dedicated  to  the  public  and  a  grantor,  the  purchaser  acquires  a  right  or  ease- 
ment in  the  street  by  virtue  of  his  deed  which  will  be  enforced  against  his 
grantors  or  subsequent  grantees,  should  they  attempt  to  close  it;  and  this, 
without  reference  to  the  question  whether  there  has  been  a  dedication  of  the 
street  and  acceptance  by  the  public.  In  the  one  case,  the  private  owner  may 
insist  that  the  street  shall  be  kept  open  by  virtue  of  the  implied  covenant  in 
his  deed  or  contract  of  purchase,  and,  in  the  other,  the  public  may  maintain 

'Concerning  the  right  of  owners  of  land  on  which  railroad  tracks  are  laid  to  compen- 
sation for  damages  occasioned  thereby,  see  Mortimer  v.  Railway  Co.,  6N.  Y.  Supp.  89!S, 
and  note;  Thompson  v.  Railroad  Co.,  (N.  J.)  14  Atl.  Rep.  897,  and  note;  Adams  v.  Rail- 
road Ca,  (Minn.)  89  N.  W.  Rep.  629,  and  note ;  Appeal  of  Boidler,  (Pa.)  17  AtL  Rep.  244, 
and  note.    See,  also,  Telegraph  Co.  v.  Williams,  (Va.)  11 S.  E.  Rep.  106,  and  note. 
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an  open  street  by  virtue  of  a  public  dedication  and  acceptance.  In  the  one 
case,  a  purchaser,  as  against  the  grantor,  may  insist  that  he  shall  have  neces- 
sary and  reasonable  access  to  his  land,  and  that  the  street  shall  not  be  closed 
in  such  a  way  as  to  deprive  him  of  that  right;  in  the  other,  the  public  may 
insist  that  tlie  street  shall  be  kt^t  open  its  entire  length,  independent  of  the 
question  of  the  rights  or  convenience  of  abutting  or  adjacent  land-owners. 
The  plaintiff's  deed  does  not  purport  to  give  any  right  in  the  street,  and  the 
easement  which  the  plaintiff  has  springs  from  the  necessary  right  of  access  to 
his  land,  and  is  appurtenant  to  it.  Wheeler  v.  Clark,  58  K.  T.  267.  The 
fact  that  the  construction  of  the  railroad  by  the  defendant  under  its  charter, 
and  the  grant  from  the  common  council,  has  made  it  less  convenient  to  the 
plaintiff,  and  possibly  made  his  property  less  desirable  or  of  less  value,  does 
not  give  him  a  right  to  action  or  right  to  damages.  Coster  v.  Mayor,  43  29^. 
T.  399;  People  V.  Kerr,  27  N.  Y.  188;  Ottenot  v.  Railroad  Co.,  23  N.E.Bep. 
169. 

The  plaintiff  has  no  such  interest  in  the  public  street,  unless  by  virtue  of 
his  deed,  as  that  be  can  maintain  an  action  for  damages  for  its  obstrnction  at 
a  remote  point  which  does  not  interfere  with  the  reasonable  enjoyment  of  bis 
property.  The  damage  must  be  an  immediate  consequence  of  the  act  com- 
plained of;  and,  if  access  to  bis  property  is  made  more  inconvenient,  it  does 
not  entitle  him  to  damages.  Coster  v.  Mayor,  supra.  If  the  plaintiff  can 
maintain  an  action  for  damages  for  closing  Goethe  street  at  a  point  remote 
from  his  land,  it  would  seem  to  follow  that  any  person  owning  property  on 
the  line  of  a  street,  no  matter  how  remote  from  an  obstruction,  can  also  main- 
tain such  an  action.  I  do  not  understand  that  one  having  the  right  to  use 
a  street  only  in  common  with  the  public  can  maintain  an  action  for  damages, 
unless  his  property  is  encroached  upon.    Hier  v.  Railroad  Co.,  40  Hun,  310. 

It  is  not  questioned  that  the  plaintiff  has  such  a  right  in  the  street  by  rea- 
son of  tl>e  implied  covenant  in  his  deed  that  he  can  maintain  an  action  against 
any  one  for  closing  the  street  and  shutting  off  access  to  his  property,  but  that 
is  not  this  case.  The  defendant's  railroad  crosses  Goethe  street  about  200 
feet  north  of  the  plaintiff's  lot.  Goethe  street  runs  to  Lovejoy  street  on  the 
south,  and  on  the  north  of  the  plaintiff's  lot  the  defendant  has  deeded  a  strip 
of  land  50  feet  wide  to  the  city  for  purposes  of  a  street  along-side  its  em- 
bankment, connecting  and  continuing  Goethe  street  to  Schiller  street;  thence 
along  Schiller  street  to  Ogden  street,  where  a  crossing  has  been  prepared  un- 
der the  defendant's  railroad;  thus  giving  residents  on  Goethe  street  a  contin- 
uous way  north,  and  across  the  railroad  of  the  defendant.  It  is  probably  less 
convenient  for  the  residents  on  Goethe  street  going  north  to  Broadway  by  the 
route  now  open  than  it  was  by  a  direct  route  north  through  Goethe  street  be- 
fore it  was  closed  by  the  defendant,  but  I  do  not  think  that  fact  alone  is  con- 
trolling of  his  right  to  maintain  this  action.  The  question  is,  has  he  reason- 
able and  convenient  access  to  his  property 'i*  It  seems  to  me  it  cannot  be  said, 
as  a  matter  of  law,  its  Goethe  street  is  now  laid  out  and  opened,  he  has  not 
such  reasonable  and  convenient  access.  It  is  said  in  Hier  v.  Railroad  Co., 
supra:  "We  are  of  the  opinion  that  the  plaintiff  acquired  no  interest  in  Olive 
street  beyond  the  general  public,  (except  the  way  by  necessity,)  by  reason  of 
the  description  contained  in  his  deed  and  reference  to  Green's  map.  Tbe 
conveyance  does  not  purport  to  give  any  right  in  or  to  the  street  along  its 
course.  *  *  *  Xor  would  an  easement  pass  as  an  appurtenant,  unless  it 
were  directly  necessary  to  the  enjoyment  of  the  estate  granted.  A  mere  con- 
venience is  not  enough  to  create  a  right  or  easement. "  It  sbauld  be  borne  in 
mind  that  the  plaintiff's  land  is  in  no  way  interfered  with  or  encroached  upon 
by  the  defendant's  railroad,  and  the  street  in  front  of  his  premises  for  900 
feet  south  and  200  feet  north  is  not  obstructed  by  the  railroad  crossing;  and 
from  the  last-mentioned  point  the  street  is  continued  50  feet  wide,  along  the 
side  of  the  defendant's  land,  to  Schiller  street.    In  Ogden  v.  Jennings,  62  N. 
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Y.,  at  page  531,  the  court  says:  "  Easements  exist  aa  appurtenant  to  a  grant  of 
lands,  and  as  arising  by  implication,  only  by  reason  of  a  necessity  to  the  full 
enjoyment  of  the  property  granted.  Nothing  passes  by  implication,  or  as  in- 
cident  or  appurtenant  to  the  lands  granted,  except  such  rights,  privileges, 
snd  easements  as  are  directly  necessary  to  the  proper  enjoyment  of  the  granted 
estate.  *  *  *  It  must  be  an  actual  and  a  direct  necessity,  A  mere  con- 
venience is  not  sufllcient  to  create  or  convey  a  right  or  easement,  or  impose 
burdens  on  lands  other  than  those  granted  as  incident  to  the  grant.  In  all 
cases  the  question  of  necessity  controls."  In  Fearing  v.  Irwin,  55  N.  Y. 
486,  it  was  held  that  the  legislature  had  the  right  to  pass  an  act  closing  a 
street  without  providing  any  compensation  to  owners  of  land  adjoining,  de- 
prived of  the  right  of  way  therein,  when  they  could  have  access  to  such  land 
through  another  street.  The  court  says:  "Though  one  public  way  to  prop- 
erty is  closed,  if  there  is  another  left,  the  property  owner  sustains  no  action- 
able damage."  So  it  would  seem  that,  to  entitle  the  plaintiff  to  recover  in  this 
case,  there  must  be  a  deprivation  by  the  defendant  of  his  right  of  access  to 
bis  land;  and  the  simple  fact  that  the  street  north  of  his  laud  has  been  de- 
flected and  turned  into  Schiller  street  does  not  bring  him  within  the  author- 
ities which  hold  that  a  party  is  entitled  to  damages  for  closing  a  street.  His 
right  to  use  the  street  where  the  railroad  crosses  is  a  common  right,  which 
other  citizens  enjoy  equally  with  him,  and  such  a  one  as  public  authorities 
may  regulate  without  being  subject  to  damages.  Coster  t.  Mayor,  and  Badeau 
v.  Jfetui,  14  Barb.  328.  If  I  am  right  in  the  conclusion  which  my  examina- 
tion has  led  me  to,  then  it  follows  that  the  plaintiff,  upon  the  evidence,  cannot 
maintain  his  action  against  the  defendant,  and  that  the  motion  of  the  defend- 
ant's counsel  for  the  direction  of  a  verdict  in  his  favor  should  have  been 
granted.  The  judgment  should  therefore  be  reversed,  with  costs  to  abide  the 
event. 

Hatch,  J.  I  fully  concur  with  the  conclusion  reached  by  Judge  Titus 
upon  the  main  questions  in  this  case,  and  for  the  reasons  stated  in  liis  opin- 
ion. Further  discussion  of  the  points  involved  would  be  unnecessary,  were 
it  not  for  the  fact  that,  in  many  other  cases  now  pending,  a  question  relating 
to  the  rule  of  evidence,  adopted  and  applied  in  the  present  case,  has  been 
questioned  as  it  has  been  here.  It  is  therefore  thought  best  to  state  it,  and 
our  conclusions  thereon.  The  court  upon  the  trial  charged  the  jury  that  the 
measure  of  damages  was  the  difference  in  the  rental  value  of  the  premises 
with  and  without  the  blockaded  street.  The  claim  Is  that,  as  plaintiff  lias 
continously  occupied  the  premises,  there  has  been  no  loss  of  rents,  and  that 
consequently  the  damage  must  rest  in  such  loss  as  has  been  occasioned  by  in- 
crensed  expense,  burden,  and  inconvenience,  created  by  the  obstruction  of  the 
street.  It  seems  to  be  conceded  that  rental  value  might  be  proper  evidence 
of  the  damage  sustained,  but  that  as  a  measure  of  damage  it  cannot  be  up- 
held. Ko  case  is  found  making  such  distinction,  and,  at  the  most,  it  seems 
to  be  a  distinction  without  a  difference.  The  definition  of  the  term  "rent" 
shows  it  to  be  a  profit,  in  money,  goods,  or  labor,  issuing  out  of  lands  and 
tenements,  in  retribution  for  the  use.  8  Kent,  Comm.  (12th  Ed.)  460;  Chase, 
61.  Comm.  (2d  Ed.)  238.  It  seems  logical,  at  least,  that  the  profit  of  the  use 
must  depend  upon  the  earnings  of  the  property  for  a  contemplated  purpose; 
and  if,  by  reason  of  extraneous  circumstances,  such  profit  is  diminished,  the 
Value  of  the  use  is  diminished,  and  under  such  conditions  it  can  matter  noth- 
ing whether  the  owner  makes  use  of  them  himself,  or  leases  to  another;  for, 
in  either  case,  the  loss  of  profit  is  the  same.  It  therefore  comes  back  to  the 
point,  not  whether  there  has  been  a  loss  of  rents,  but  whether,  if  the  extrane- 
ous circumstances  creating  damage  had  not  existed,  the  use  of  the  premises 
would  have  produced  more  profit.  The  learning  of  courts  and  lawyers  has 
finally  formulated  a  rule  applicable  to  such  case,  and,  as  stated,  it  is  the 
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diminished  valae  of  the  use;  and  wtiere  property  is  rented,  or  its  rental  Talas 
may  be  determined  in  the  market,  such  rental  value  furnishes  the  most  satia- 
f actory  evidence  from  which  to  measure  the  loss  of  profit  sustained.  Franci* 
V.  SohoMkopf,  58  K.  Y.  152.  In  Tallman  v.  Railroad  Co.,  2  N.  T.  Supp. 
180,  the  plaintiff  was  the  owner  of  vacant  and  unimproved  property,  and 
the  rule  of  damage  laid  down  was  the  value  of  the  use.  This,  as  we  have  al- 
ready seen,  was  only  another  way  of  stating  what  the  use  could  have  been 
sold  for  during  the  period  claimed;  in  other  words,  rented  for.  The  difficulty 
in  the  case  was,  not  as  to  the  rule,  but  of  the  failure  of  evidence  to  establish 
a  state  of  facts  to  which  it  could  be  applied;  and,  as  there  was  no  marketable 
rental  value,  proof  was  given  of  surrounding  conditions  and  circumstances, 
and  from  them  the  jury  were  required  to  fix  the  value  of  the  use.  Vrueker 
V.  Railioay  Co.,  106  N.  Y.  157,  12  N".  E.  Bep.  568;  Sarriek  v.  adhifftr- 
dicker,  1  N.  Y.  Supp.  21.  Counsel  for  appellant  relies  upon  Batik  t.  JtaU- 
road  Co.,  68  N.  Y.  Super.  Ct.  412.  The  authority  concedes  that  the  rule, 
heretofore  stated,  is  applicable  to  the  case  of  an  individual  suing  to  reoovar 
damages  for  an  act  which  renders  the  premises  disagreeable  and  uncomfort- 
able. But  it  claims  the  rule  to  be  different  in  the  case  of  a  corporation  where 
pi'omises  are  made  disagreeable  and  uncomfortable  to  its  agents  and  servants 
by  the  act  of  another,  when  there  is  no  evidence  showing  that  such  disagree- 
able conditions  imposed  upon  the  corporation  any  additional  expense  in  the 
management  of  its  business,  or  in  any  other  way;  and  this  is  placed  upon  the 
ground  that  discomfort  to  the  servant  in  the  performance  of  his  duties,  stand- 
ing alone,  is  no  evidence  of  damage  to  the  corporation.  This  case  was  so 
limited  and  applied  by  Judge  Freedhan,  of  the  same  court,  in  Kearney  v. 
Railioay  Co.,  14  N.  Y.  St.  Bep.  854,  855.  As  so  limited,  it  decides  no  ques- 
tion in  conflict  with  the  views  here  advanced.  This  contention  may  not, 
therefore,  be  sustained. 


Oasz  v.  Stbiok.* 
(Superior  Court  qT  Bufalo,  Oeneral  Term.    March  34, 1890.) 

1.  JUDOMENT— COBKEOTION — CoSTS — ^EJEOTMBNT. 

A  judgment  in  ejectment  for  plaintiff,  "without  costs  to  either  party, "  tbough 
plaintiff  was,  under  the  statute,  entitled  to  them,  may  at  a  subsequent  term  of  the 
court  be  amended  so  as  to  award  the  costs  to  him. 

2.  Same — Descriftiox  of  Estatb. 

A  judgment  in  ejectment  for  plaintiff  may  be  amended  where  it  fails  to  specify 
plaintiff's  estate  in  the  property  recovered,  as  required  by  Code  Civil  Proc.  N.  Y.  { 
1519. 
8.  Same— PBEvioua  Vaca.tion  of  JxroottxTsr, 

It  is  no  objection  to  the  amendment  of  a  Judgment  In  ejeotment  for  plaintiff  that 
another  judge,  at  special  term,  has,  on  motion  of  defendant,  vacated  it,  and  granted 
a  new  trial  under  Code  Civil  Proc.  N.  Y.  %  1525,  which  requires  a  new  trial  to  be 
granted  the  purty  aninst  whom  the  judgment  Is  rendered  on  payment  by  him  of 
costs  and  damages.  Buch  action  of  the  judge  being  merely  ministerial,  the  rule  that 
one  judge  at  special  term  shall  not  overrule  the  decision  of  another  judge,  but  leave 
the  party  aggrieved  to  his  appeal,  does  not  apply. 

Titus,  J.,  dissenting. 

Appeal  from  special  term. 

Ejectment  by  Peter  Gasz  against  Michael  Strick,  in  which  plaintiff  recov- 
ered  judgment.  The  cause  was  tried  before  the  Honorable  Edwakd  W.  Hatch, 
Judge,  without  a  jury.  His  decision,  after  setting  forth  his  findings  of  fai^ 
and  law,  contained  the  direction  "that  judgment  should  be  entered  accordingly, 
bnt  without  costs  to  either  party."  Judgment  thereupon,  without  costs,  was 
entered  September  20,  1888.  The  decision  omitted  to  state,  as  required  by 
section  1519  of  the  Code,  "the  estate  of  the  plaintiff  in  the  property  recov- 

>  Alftrmlng  8  N.  Y.  Supp.  830. 
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ered. "  Purauant  to  section  1525  of  the  Code,  on  application  of  the  defendant, 
the  court,  at  special  term,  by  an  order  dated  October  81, 1888,  vacated  the 
judgment,  and  granted  a  new  trial.  After  service  of  notice  of  the  applica- 
tion for  a  new  trial,  the  jadgment  yet  standing,  plaintiff,  upon  an  order 
to  show  canse,  brought  on  a  motion  to  amend  the  judgment  and  decision  so 
as  to  allow  theplaintift  to  recover  costs  by  striking  out  the  direction  for  judg- 
ment  "without  costs."  The  court  (Hon.  Kobeut  G.  Titus,  J..)  denied  the 
motion  "without  prejudice  to  the  plaintiff's  right  to  move  before  Judge 
Hatch  for  such  relief  if  desired."  Subsequently,  December  10,  1888,  on 
motion  of  the  plaintiff,  defendant  opposing.  Judge  Hatch  made  an  order 
which,  as  entered,  directed  that  "the  findings,"  referring  to  the  court's  de- 
cision, be  corrected  by  striking  out  the  words  "but  without  costs  to  either 
party,"  and  that  a  modified  judgment  be  entered,  in  accordance  with  the  cor- 
rected  findings,  awarding  costs  to  the  plaintiff,  and  further  ordered  and  directed 
that  "defendant  may  Hvail  himself  of  the  order  made  herein,  ordering  a 
new  trial,  after  payment  of  the  costs  of  the  action."  Thereupon  the  modi- 
fied judgment  was  entered,  December  15,  1888.  The  defendant  afterwards, 
April  18,  1889,  made  a  motion  at  special  term,  held  by  Judge  Hatch,  to  va- 
cate the  modified  judgment,  and  the  order  directing  the  amendment  of  the 
decision,  which  motion  was  denied,  and  a  further  order  made — not,  so  far  as 
appears,  on  motion  of  either  party — that  the  judgment  last  entered  be  fur- 
ther amended  by  specifying  the  estate  of  the  plaintiff;  and  on  the  2Sd  day  of 
April,  1889,  a  new  judgment  was  entered,  containing  the  substance  of  the 
two  former  judgments,  and  in  addition  specifying  the  plaintiff's  estate  to  be 
a  fee.  Code  Civil  Froc.  N.  Y.  §  1525,  provides  that,  where  judgment  is  ren- 
dered in  ejectment,  "the  court,  at  any  time  within  three  years  after  such  a 
judgment  is  rendered,  *  *  *  upon  the  application  of  the  party  against 
whom  it  was  rendered,  *  *  •  and  upon  payment  of  all  costs  and  all 
damages,  *  *  •  must  make  an  order  vacating  the  judgment,  and  grant- 
ing a  new  trial  in  the  action."  From  the  judgment  entered  December  15, 
1888,  and  from  the  order  of  December  10,  1888,  correcting  the  original  judg- 
ment, striking  out  the  provision  "without  costs,"  and  from  the  order  of 
April  18. 1889,  denying  the  defendant's  motion  to  vacate  the  order  amend- 
ing the  decision  and  Judgment  entered,  and  further  amending  the  Jadgment, 
defendant  appeals. 

Argued  before  Beckwith,  C.  J.,  and  Titus,  J. 

2>.  G.  Jackson,  for  appellant.    Day  A  Parker,  for  respondent. 

Beckwith,  G.  J.  I  think  the  order  correcting  the  decision  and  Jadgment 
was  properly  granted.  Opinion  of  Hatch.  J..  8  N.  Y.  Supp.  8B0.  The 
orders  were  not  objectionable  on  the  ground  that  they  overruled  the  decision 
of  another  judge  at  a  special  term.  The  defendant  applied  at  special  term, 
under  section  1525  of  the  Code,  for  an  order  setting  aside  the  judgment  and 
granting  a  new  trial.  In  ejectment,  there  is  no  power  or  discretion  vested 
in  the  judge  or  court  as  to  granting  a  new  trial.  In  ejectment  actions,  the 
right  to  such  order,  and  to  a  seiond  trial,  is  vested  in  the  defeated  party  to 
the  action  by  statute.  In  this  case  the  statute  was  mandatory,  and  the  order 
was  granted  by  the  court,  as  it  were,  ministerially.  The  court  was  not 
called  upon  to  make  any  judicial  determination  of  an  issue,  or  as  to  an  al- 
leged right.  Therefore,  the  reason  of  the  rule  that  one  judge  at  special  term 
should  not  overrule  the  decision  of  anotlier  judge,  but  leave  the  aggrieved 
party  to  his  appeal,  does  not  find  applicability  here.  The  reason  for  tbe  rule 
failing,  tbe  rule  itself  is  not  controlling.  Moreover,  it  will  be  observed  that 
when  the  plaintiff  first  applied  for  an  order  to  correct  the  decision  and  judg- 
ment, which  was  before  a  judge  who  did  not  try  tbe  case,  his  application  was 
made  upon  afBdavits  showing  that  a  motion  was  pending  to  vacate  the  judg- 
ment and  for  a  second  trial;  and,  although  the  order  of  the  court  refused 
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the  application,  it  expressly  provided  that  it  was  without  prejudice  to  an  ap- 
plication before  the  judge  who  tried  the  cause.  That  order  was  in  force 
when  the  defendant  obtained  from  the  same  judge  the  statutory  order  setting 
aside  Ihe  judgment,  and  for  a  new  trial. 

It  is  contended  on  behalf  of  the  appellant  that  it  was  not  competent  for 
the  court,  although  the  judge  who  tried  the  cause  was  presiding,  to  revoke 
the  order  made  bj  another  judge  vacating  the  judgment,  or  to  make  an  order 
correcting  his  decision,  and  directing  the  re-entry  of  judgment.     Although 
the  oi°der  did  not,  in  direct  words,  vacate  the  order  setting  aside  the  judg- 
ment, it,  in  effect,  did  so  bj  correcting  tlie  decision,  authorizing  the  entry  of 
a  new  judgment  in  conformity  with  the  corrected  decision,  and  providing 
that  the  defendant  might  avail  himself  of  the  order  for  a  new  trial  by  pay- 
ment of  the  costs  awarded  by  the  new  judgment.    Neither  the  order  correct- 
ing the  decision  and  judgment  as  to  costs,  nor  the  order  directing  an  amend- 
ment of  the  judgment  so  that  it  should  specify  the  estate  of  the  plaintiff,  re- 
viewed or  overruled  any  judicial  determination  of  the  issues  that  the  trial 
court  had  made,  nor  did  they  add  anything  to  the  adjudications  of  the  trial 
judge.    The  direction  in  the  decision  that  judgment  should  be  entered,  in 
accordance  with  the  decision,  "without  costs,"  was  not  a  "finding,"  nor  an 
exercise  of  judicial  discretion,  so  as  to  require  an  appeal  in  order  to  correct 
the  error.    Code,  §  1022.    It  may  be  conceded  for  the  present  purpose  that 
the  court,  on  motion,  cannot  amend  the  record  when  the  defect  sought  to  be 
corrected  is  one  that  can  be  reached  only  by  an  appeal,  and  that  an  appeal  is 
the  remedy  where  the  occasion  is  an  alleged  error  in  the  process  by  which 
the  contested  rights  of  the  parties  are  judicially  determined,  or  in  the  final 
determination  of  these  rights.     But,  beyond  such  necessity  of  appeal  to  re- 
view "findings"  and  adjudications,  the  power  exercised  by  courts  in  the  way 
of  correcting  their  judgments  seems  to  have  been  nearly  unlimited.     "The 
administration  of  justice  would  be  extremely  imperfect  if  this  power  did  not 
exist."    Ice  Co.  v.  Insurance  Co.,  23  N.  Y.  857;  Adams  v.  AsJi,  46  Hun, 
106;  Bank  v.  Morton,  67  N.  T.  199;  Kenney  v.  Apgar,  98  N.  Y.  539;  Will- 
iams v.  Thorn,  81  N.  Y.  381;  Hunt  v.  Grant,  19  Wend.  90;  Stakes  r.  Camp- 
bell, 7  Cow.  425;  Clark  v.  Hall,  7  Paige,  382. 

It  appeared  on  the  record  and  from  the  findings  that  the  action  was  eject- 
ment, and  that  the  plaintiff  was  entitled  to  recover.  It  followed  as  an  Inci- 
dent that  upon  entry  of  judgment  the  plaintiff  has  a  right,  under  the  statute, 
to  have  the  clerk  tax  and  allow  his  costs.  This  is  so  obvious  as  to  make  it 
fairly  presumable  that  the  direction  found  in  the  decision  of  the  court  for 
judgment  "without  costs"  was  inserted  from  mistake  or  inadvertence.  There 
are  several  inadvertences  apparent  in  the  language  of  the  orders  appealed 
from,  e.  g.,  in  referring  to  the  direction  witliout  costs  in  the  decision  as  a 
"finding,"  and  in  the  order  directing  the  judgment,  instead  of  the  decision, 
to  be  amended  so  as  to  specify  "the  estate  of  the  plaintiff."  Code  Civil 
Proc.  N.  Y.  §  1519.  There  was  no  legal  necessity  for  an  appeal  by  the  plain- 
tiff in  order  to  get  a  proper  direction  from  the  trial  judge  as  to  costs,  or,  rather, 
to  get  the  non-jurisdictional  direction  as  to  costs  stricken  out.  Varidenburgh  v. 
City  of  New  York,  7  N.  Y.  Supp.  675.  There  was  nothing  susceptible  of  argu- 
ment on  such  an  appeal.  The  plaintiff's  right  to  costs  arises  upon  a  direction 
in  the  statute  to  the  clerk  of  the  court,  and  was  outside  the  jurisdiction  of  the 
court,  and  called  for  no  exercise  of  discretion  on  the  part  of  the  court. 

The  insertion  in  the  judgment  of  the  specification  of  the  nature  of  the 
plaintiff's  estate,  if  not  authorized  by  the  decision,  should  have  been  reached 
by  a  motion  to  strike  out,  i  nstead  of  by  appeal.  There  is  no  proof  as  to  the  occa- 
sion for  the  court  to  order  the  judgment  so  amended,  though  the  respondent's 
brief  says  it  was  done  by  consent  of  counsel.  But  the  evidence  taken  on  the  trial 
is  not  before  us,  no  case  having  been  made  for  review,  and  we  cannot  ssj 
that  the  nature  of  the  plaintiff's  estate  in  the  land  recovered  did  not  plainly 
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appear  to  be  a  fee,  as  adjudged.  The  court  has  inherent  power  to  correct  its 
judgment  in  the  manner  it  did  in  this  case.  Ladd  v.  Stevenson,  112  N.  Y. 
825, 19  K.  E.  Rep.  842;  Hatch  v.  Sank,  78  N.  Y.  487 ;  Vanderiilt  v.  Schreyer, 
81  N.  Y.  646.  The  order  appealed  from  should  be  affirmed;  and  the  judg- 
ment  appealed  from  should  be  affirmed,  with  costs. 

Titus,  J.,  [dissenting.)  This  action  was  brought  to  recover  possession  of 
real  property  under  section  1496  of  the  Code  of  Civil  Procedure,  and  Is  what 
was  heretofore  denominated  an  "action  of  ejectment."  By  consent  of  the 
parties,  a  jury  trial  was  waived,  and  the  cause  was  tried  by  the  court.  The 
court  found,  among  other  things,  that  the  plaintiff  was  the  owner  of,  and  en- 
titled to  the  immediate  possession  of,  flve-sixths  of  the  real  property  described 
In  the  complaint,  and  ordered  judgment,  "but  without  costs  to  either  party." 
The  judgment  was  entered  in  pursuance  thereof  on  the  20th  day  of  Septem- 
ber, 1888.  On  the  Slat  day  of  October  following,  the  judgment  so  entered 
was  vacnted  and  set  aside,  and  a  new  trial  ordered  by  the  special  term,  on  mo- 
tion of  the  defendant's  attorney,  pursuant  to  section  1525  of  the  Code  of  Civil 
Procedure.  This  section  provides,  in  substance,  that  the  court  must  malce 
an  order  vacating  the  judgment  and  granting  a  new  trial  at  any  time  within 
three  years  after  the  judgment  roll  is  fiied,  upon  the  applicatiou  of  the  party 
against  whom  it  is  rendered,  upon  the  payment  of  the  costs  and  damages 
awarded  thereby  to  the  adverse  party.  No  damages  or  costs  were  awarded  to 
the  plaintifT  by  the  judgment;  and,  unless  the  plaintiff  is  right  in  his  conten- 
tion that  the  judge  who  tried  the  case  could,  while  sitting  at  special  term, 
amend  the  judgment,  and  give  it  force  and  vitality,  after  it  had  been  vacated 
and  set  aside,  the  defendant  had  nothing  to  do  to  comply  with  the  condition 
of  the  order  vacating  the  judgment,  and  could  proceed  at  once  to  notice  the 
cause  for  trial.  On  the  20tb  day  of  November  following  the  plaintiff  made  a 
D-.otion  before  the  special  term,  which  was  held  by  tlie  judge  who  tried  the 
case,  for  an  order  directing  that  the  findings  and  judgment  be  amended  by 
Inserting  therein  the  words:  "It  is  further  ordered  that  the  said  plaintiff  re- 
cover his  costs  to  be  taxed."  On  the  lOtli  day  of  December  the  special  term 
made  au  order  "that  the  findings  heretofore  made  in  this  action  be,  and  the 
same  are  hereby,  corrected,  by  strii^ing  out  the  words  •  but  without  costs  to 
either  party,'  and  that  the  modified  judgment  be  entered  herein  in  accordance 
with  such  corrected  findings,  awarding  costs  to  the  plaintiff,  and  that  the  de- 
fendant may  avail  himself  of  tlie  order  made  herein,  ordering  a  new  trial  of 
the  action,  after  payment  of  the  costs  of  the  action."  The  judgment,  amended 
so  as  to  conform  to  the  order,  was  accordingly  entered,  with  costs  against  the 
defendant  for  889.75.  An  appeal  was  tal^en  from  that  order  and  judgment, 
and  presents  the  question  we  are  called  upon  to  decide,  viz.,  could  the  special 
term  amend  the  findings  of  the  trial  judge,  and  order  an  amended  judgment, 
entered  in  pursuance  thereof,  after  the  original  judgment  had  been  vacated 
and  set  aside,  and  a  new  trial  ordered  pursuant  to  the  provisions  of  the  Code? 

No  question  is  raised  that  the  special  term  could  not  vacate  the  judgment 
and  order  a  new  trial  under  section  1525  of  the  Code;  nor  is  it  contended  that 
such  order  was  not  properly  made,  and  the  judgment  vacated  in  conformity 
with  law.  Tbeplaintiif  insists  he  was  entitled  to  costs  as  of  course,  and  that  an 
error  was  committed  when  the  trial  judge  refused  to  allow  him  costs.  Section 
8228  of  the  Code  of  Civil  Procedure  provides  that  the  plaintiff  is  entitled  to 
costs  upon  the  rendering  of  a  final  judgment  in  a  case,  triable  by  a  jury,  to  re- 
cover real  property.  Section  968  provides  that  an  action  of  ejectment  must 
be  tried  by  a  jury,  unless  a  jury  trial  is  waived;  and,  as  this  action  is  brought 
to  recover  real  property  under  the  provisions  of  section  1496  of  the  Code,  it 
would  seem  that  the  plaintiff  was  entitled  by  law  to  costs.  It  is  conceded  that 
the  court  has  power  over  its  judgments,  and  in  a  proper  case  may  amend 
them ;  but  the  extent  of  the  power  of  the  court  in  that  direction  is  in  question. 
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It  is  not  claimed  that  any  mistake  was  made  by  the  trial  court  in  the  facts 
which  it  found,  nor  that  the  judgment  entered  was  not  in  strict  conformity 
with  the  findings  and  conclusion  of  law.    It  is  not  claimed  that  any  emn; 
has  been  committed  by  any  of  the  officers  of  the  court,  either  in  the  serviceat 
the  process  or  ttie  entry  of  the  judgment,  or  any  omission  to  insert  in  the 
judgment  all  that  is  necessary  to  give  it  full  force  and  effect  according  to 
the  findings.    Sections  721-728  of  the  Code  point  out  what  the  court  may  do 
by  way  of  correcting  its  process  and  amending  its  judgments;  but  I  am  not 
aware  of  any  provision  of  the  Code  which  authorizes  the  court  to  correct  an 
error  of  law  committed  on  the  trial,  and  to  amend  the  judgment  for  the  pur- 
pose of  correcting  such  error.    That  can  only  be  done  by  a  review  of  the  case 
on  appeal  by  the  aggrieved  party.    Section  1294  of  the  Code.    My  associate, 
in  the  opinion  written,  on  deciding  the  motion  allowing  the  judgment  to  be 
amended,  says:  "Tlie  plHintiS  became  entitled  to  costs,  and  the  court  com- 
mitted an  error  in  directing  the  judgment  without  costs."     ffasz  v.  Btrick.  3 
N.  Y.  Supp.  830.    It  is  no  less  error  because  it  relates  to  the  question  of  coats 
than  it  would  have  been  had  it  related  to  any  other  question  which  the  court 
was  called  upon  to  decide.    The  statute  gave  costs  to  the  plaintiff,  and  the 
court  refused  to  allow  him  such  costs.    Hia  right  to  costs  was  a  substantial 
one,  and  the  order  denying  that  right  was  appealable,  the  same  as  the  order 
denying  any  other  substantial  right  to  which  the  partv  is  entitled.    Bturgit 
V.  apofford,  58  N.  Y.  103.    It  was  held  in  Clark  v.  Hall,  7  Paige,  382,  that 
a  decree  could  not  be  varied  in  substance  on  petition  without  a  rehearing. 
It  might  be  corrected  or  amended  on  motion  as  to  mere  clerical  error,  or  by 
the  insertion  of  any  matter  that  would  have  l>een  inserted  as  a  matter  of 
course  if  a.sked  for  on  a  hearing,  as  a  necessary  and  proper  clause  to  cany 
into  effect  the  decision  of  the  court.    In  loe  Co.  v.  Insurance  Co.,  23  IS.  Y. 
357.  it  was  held  proper  in  the  trial  court  to  amend  the  judgment  entered  in 
favor  of  the  pliiintifiF  so  as  to  permit  him  to  "serve  a  new  complaint  at  law," 
as  it  involved  no  substantial  right,  but  related  to  the  practice  of  the  conrt  be- 
low.   In  Bank  v.  JIforton,  67  K.  Y.  199,  it  was  held  that,  where  a  party  was 
entitled  to  enter  judgment  in  form  against  all  of  the  joint  debtors,  as  appeared 
upon  the  face  of  the  record,  which  was  only  entered  against  part  of  the  joint 
debtors,  the  order  amending  the  judgment  ntmo  pro  tuna  was  a  valid  and 
effectual  decree,  being  one  of  form  only.    In  Fawcett  v.  Vary,  59  N.  Y. 
597,  the  plaintiff  was  permitted,  after  the  entry  of  judgment  by  default,  to 
have  the  officer  before  whom  proof  of  default  was  made  to  sign  his  name  to 
the  jurat  as  of  the  date  of  the  filing  of  the  record;  the  officer  having  duly  ad- 
ministered the  oath,  but  omitted  to  sign  it.    In  Close  v.  QUlespey,  3  Johns. 
526,  it  was  held  that  where  the  judgment  had  been  entered  by  default,  and 
the  attorney,  by  mistake,  omitted  to  sign  his  name  to  the  plea,  an  amendment 
allowing  him  to  sign  his  name  nunopro  twio  was  properly  made.    In  Seaman 
S.  Drake,  1  Gaines,  9,  an  amendment  to  a  judgment  directing  the  clerk  to 
sign  the  roll  nunc  pro  tune  was  held  proper.    In  Kenney  v.  Apgar,  93  N.  Y. 
539,  the  court  held  that  where  the  judgment  did  not  conform  to  the  decision 
of  the  court  the  remedy  of  the  party  aggrieved  was  to  apply  to  tlie  court  to  cor- 
rect the  judgment.    It  was  held  in  WUUatm  v.  Thorn,  81  K.  Y.  381,  that 
where  the  judgment  decreed  a  certain  sum  to  be  in  the  hands  of  a  trustee,  if 
such  sum  was  not  in  fact  found  to  be  in  the  defendant's  hands,  bis  remedy 
was  by  motion  to  correct  the  judgment;  and  in  another  case,  where  there  was 
a  mistake  in  entering  the  judgment  against  the  defendant  as  an  individual, 
when  it  should  have  lieen  entered  against  him  in  a  representative  capacity, 
the  judgment  was  properly  corrected.    De  LavaUette  v.  Wendt,  75  N.  Y.  579. 
It  is  the  practice  of  the  appellate  court  to  correct  errors  of  the  court  below, 
and  not  those  of  ministerial  officers,  not  brought  to  the  attention  of  the  court 
below.    Where  the  judgment  based  upon  the  issues  raised  by  the  pleadings 
conforms  to  the  findings,  it  cannot  be  corrected  by  motion,  but  only  by  an  appwl 
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from  such  judgment.  Best  v.  Palmer,  22  Wkly.  Dig.  482;  Fisher  v.  Hep- 
hum,  48  N.  Y.  41.  And  where  the  court  having  jurisdiction  of  the  subject- 
matter  and  of  the  parties  pronounce  judgment  upon  illegal  or  insufficient  evi- 
dence, or  mistake  of  the  evidence  or  the  law,  the  only  remedy  of  the  paity 
aggrieved  is  by  appeal.  Moetohler  v.  Lochte,  12  N.  T.  St.  Rep.  865.  In  Ste- 
vens v.  Veriane,  2  Lans.  90.  the  court  held  that  in  an  action  at  law  the  court 
might,  upon  motion,  amend  the  judgment  and  record  by  increasing  or  less-' 
ening  the  costs,  or  might  strike  them  out  altogether,  when  such  costs  were  in- 
serted in  the  judgment  without  authority,  and  the  amount  was  not  authorized 
by  law.  Woodford  v.  Bueklin,  14  Hun,  444.  In  Rockwell  v.  Carpenter,  25 
Hun,  529,  it  was  held  that,  where  the  court  made  an  error  in  the  amount  in 
the  hands  of  the  receiver,  it  could  not  be  corrected  on  motion,  but  by  an 
appeal.  This  was  an  equity  action.  No  authority  is  cited  to  sustain  the 
right  of  the  court  in  the  exercise  of  such  authority,  and  it  is  doubtful  if  any 
case  can  be  found  holding  such  a  doctrine.  In  Chapin  v.  Churchill,  12  How. 
Pr.  867,  where  the  county  court  had  erroneously  reversed  a  judgment  with- 
out costs  to  either  party,  the  statute  awarding  costs  as  a  matter  of  course,  it 
was  held  that  the  clerk,  in  entering  the  judgment,  had  no  authority  to  enter 
the  judgment  of  reversal  with  costs.  He  should  follow  the  decision  of  the 
court. 

The  court  has  undoubted  authority  to  amend  and  correct  its  record,  and, 
unquestionably,  the  court  might  amend  any  of  the  pleadings,  although  found 
in  the  judgment  roll  after  the  judgment  had  been  vacated,  and  could  correct  a 
description  of  the  property,  and  order  the  shares  of  the  respective  parties  to 
be  properly  set  out,  but  what  the  court  here  attempted  to  do  was  to  give  vi- 
tality to  a  judgment  which  no  longer  existed.  It  attempted  to  impose  condi- 
tions on  the  granting  of  a  new  trial  which  were  not  required  by  the  order 
granting  it.  It  attempted  to  review  and  modify  the  order  of  the  special  term 
held  by  another  judge.  To  allow  the  judgment  to  be  amended  and  entered 
after  it  had  been  once  vacated  and  set  aside,  and  ordering  the  payment  of 
costs  allowed  by  the  amended  judgment,  would  be  to  allow  one  judge  at  spe- 
cial term  to  reverse  and  vacate  an  order  made  by  another  judge  at  special 
term.  I  am  not  aware  that  any  such  practice  exists,  and  have  been  unable  to 
find  any  authority  in  the  books  for  it;  and  several  cases  are  reported  against 
the  practice.  Hallgarten  v.  Bckert,  1  Hun,  117;  People  t.  Trust  Co.,  81 
Hun,  20.  In  Haley  t.  Wheeler,  8  Hun,  569,  it  was  held  by  the  general  term 
of  the  supreme  court.  Justice  Talloott  writing  the  opinion,  that  a  recovery 
in  an  action  of  ejectment,  being  set  aside  or  vacated,  became  of  no  force  and 
effect  from  the  beginning.  It  seems  to  me  that,  if  any  power  existed  in  the 
court  to  amend  a  judgment  so  as  to  give  the  judgment  force  and  vitality  after 
it  had  been  vacated  and  set  aside,  some  authority  could  be  found  to  sustain 
the  proposition;  and,  before  the  court  decides  that  a  judge  may  give  force 
and  vitality  to  a  judgment  vacated  by  a  court  having  competent  jurisdiction, 
we  should  be  referred  to  some  authority  in  support  of  it. 

The  defendant  also  appeals  from  an  order  made  on  the  18th  day  of  April, 
1889,  amending  the  judgment  by  specifying  more  particularly  the  rights  of 
the  parties.  I  have  no  doubt  that  the  court  would  have  the  right  to  amend 
its  record  in  the  particular  referred  to;  but  the  plaintiff  has  proceeded  to  en- 
ter a  new  judgment  as  of  the  23d  day  of  April,  1889,  awarding  costs  to  the 
plaintiff,  and  declaring  more  particularly  the  rights  of  the  parties.  Inasmuch 
as  it  has  been  said  that  such  a  judgment  was  unauthorized,  and  the  plaintiff 
entered  it  pursuant  to  the  order  of  April  18,  1889, 1  think  the  order  should  be 
reversed,  and  a  judgment  entered  in  pursuance  of  it  set  aside  as  being  with- 
out authority.  The  order  of  this  court,  therefore,  should  be  that  the  order  of 
the  special  term  entered  on  the  10th  day  of  December,  1888,  should  be  re- 
versed, and  the  judgment  entered  in  pursuance  thereof  vacated  and  set  aside, 
and  that  the  order  entered  on  the  18tb  day  of  April,  1889,  should  be  reversed. 
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and  the  judgment  entered  in  pursuance  of  it  vacated  and  set  aside;  that  ttu 
defendant  should  have  $10  costs,  with  disbursements. 

Hatch,  J.,  did  not  sit  in  this  case. 


Bbiohel  v.  New  Yoke  Cent,  ft  H.  B.  B.  C!o. 

(Superior  Court  of  Bvffalo,  Special  Term,    February,  1890.) 

Costs— Taxation— Appeal  anb  Motiok. 

The  fact  that  costs  were  taxed  In  plalntUTB  faror  on  the  denial  of  defeadaaVi 
motion  for  a  new  trial  on  the  exceptions,  which  was  heard  before  Hio  general  term 
together  with  defendants'  appeal  from  an  order  of  the  special  term  denying  hia 
motion  for  a  new  trial  on  the  judge's  minutes,  does  not,  on  the  affirmation  of  the 
order  of  the  special  term,  deprive  plaintiff  of  his  right  to  the  costs  of  the  appeal; 
Code  Civil  Froc.  N.  Y.  S  8239,  providing  that,  where  the  decision  on  an  appeal  af- 
firms an  order  refusing  a  new  trial,  the  respondent  is  entitled,  of  oonrse,  to  the  oasts 
of  the  appeaL 

Action  by  Johann  Beichel  against  the  New  York  Central  &  Hudson  Biver 
Bailroad  Company  for  personal  injuries.  Plaintiff  moves  for  a  retaxation  of 
costs.    For  defendant's  motion  to  relax  costs,  aeepost,  415. 

Eugene  V.  Chamberlain,  for  plaintiff.     James  F.  Gluck,  for  defendant. 

Beckwixh.  C.  J.  Motion  for  a  new  taxation  of  costs.  This  was  an  action 
for  damages.  The  jury  rendered  a  verdict  for  the  plaintiff.  On  motion  of 
defendant's  counsel,  judgment  was  stayed,  and  the  exceptions  directed  to  be 
beard  at  the  general  term  in  the  first  instance.  The  defendant  then  made  a 
motion  on  the  minutes  of  the  court  for  a  new  trial  which,  after  due  delibera- 
tion, was  denied.  The  defendant  appealed  from  the  order  denying  a  new 
trial.  The  case,  exceptions,  and  orders  were  printed  in  the  same  book,  and 
the  motion  for  a  new  trial,  and  the  appeal  from  the  order  refusing  a  new  trial, 
were  argued  together.  The  general  term  affirmed  the  order  of  the  trial  judge 
denying  the  motion  for  a  new  trial,  and  denied,  also,  the  motion  for  a  new 
trial  made  on  the  exceptions,  and  ordered  judgment  on  the  verdict,  with  costs.' 
On  the  taxation  of  costs  the  cleric  allowed  the  costs,  (Code,  §  8251,  snbd.  4,) — 
for  proceedings  before  argument,  $20,  and  for  argument,  $40,— on  the  motion 
for  a  new  trial,  made  in  the  first  instance  at  the  general  term  on  the  exceptions, 
but  the  clerk  refused  to  allow  or  tax  any  sums  for  the  appeal  from  the  order 
denying  the  motion  for  a  new  trial  made  on  the  minutes.  By  this  motion  the 
plaintiff  appeals  from  the  decision  of  the  clerk,  and  asks  that  the  court  direct 
a  new  taxation,  allowing  the  plaintiff  the  costs  of  the  appeal  from  the  order 
denying  the  motion  on  tlie  minutes,  according  to  subdivision  4,  §  8251,  Code; 
that  is  to  say,  "before  argument,  twenty  dollars,"  and  "for  argument,  forty 
dollars."  There  is  no  motion  made  to  correct  the  action  of  the  clerk  in  al- 
lowing costs  of  the  motion  at  general  term  on  the  exceptions. 

The  defendant  claims  that  but  one  bill  of  costs  should  be  allowed,  because 
the  appeal  from  the  order  and  the  motion  on  the  exceptions  were  argued  at 
one  and  the  same  time  before  the  general  term.  This  being  an  action  to  re- 
cover pecuniary  damages  for  a  personal  injury,  the  plaintiff,  upon  final  judg^ 
ment,  became  "entitled  to  costs."  Code,  §  3228.  What  costs,  and  what  rate 
of  costs,  were  not  in  the  discretion  of  the  court.  Section  3239  of  the  Code 
provides  that,  where  the  decision  upon  the  appeal  from  such  an  order  refuses 
a  new  trial,  the  respondent  is  entitled,  of  course,  to  the  costs  of  the  appeal. 
Section  3251,  subd.  4,  fixes  the  amounts  to  which  the  party  is  entitled  at  $20 
before  argument,  and  $40  for  argument.  These  sums  the  clerk  should  allow, 
and  tax  for  the  recovery  by  the  plaintiff's  judgment.  The  defendant,  tor  its 
own  purposes,  caused  the  motion  on  the  weight  of  evidence  to  be  considered 

'No  opinion  written. 
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sepanitel;,  instead  of  allowing  judgment  and  appealing  therefrom,  according 
to  subdivision  2  of  section  3239,  wliich  sutxliTision  was  provided  expressly  for 
the  benefit  of  parties  situated  as  was  tbe  defendant.  Code,  §g  1316,  8289. 
The  Code  defines  the  costs  to  which  the  respondent  in  the  appeal  and  the 
plaintiff  in  tbe  action  are  entitled,  and  1  cannot  find  authority  for  the  exercise 
■of  any  discretion  by  the  court.  Counsel  fail  to  call  my  attention  to  any  pro- 
vision of  the  Code  that  changes  or  takes  away  the  statutory  allowances  for  costs 
of  the  appeal  and  the  motion  respectively;  and  the  fact  that  the  general  term 
permitted  them  to  be  brought  on  for  argument  at  the  same  time  does  not 
seem  to  affect  the  right  to  costs.  It  is  therefore  ordered  that  the  clerk  tax 
juiew  the  sums  specified  as  allowable  to  tbe  plaintiff  for  costs  of  the  appeal 
from  tbe  order. 


Beichel  v.  New  Yobk  Gent.  &  H.  B.  B.  Co. 
(Superior  Court  of  Buffalo,  Special  Term.    February,  1890.) 

OOMS— RZTEBBB  TiLKISO  DiPOSITIOKS— AlXOV^KCI. 

Code  Civil  Froo.  TX.  Y.  {  8296,  which  provides  that  "a  referee  in  an  action  or  a 
special  prooeedlns  brought  in  a  court  of  record"  ia  entitled  to  six  dollars  for  each 
day  spent  in  the  business  of  the  reference,  does  not  embrace  the  case  of  a  referee 
appoij>t«d  to  take  tbe  deposition  of  a  witness;  but  an  allowance  can  be  made  only 
under  section  8356,  which  provides  that  a  party  to  whom  costs  are  awarded  in  an 
action  is  entitled  to  include  in  his  bill  of  costs  "the  reasonable  compensation  of  com- 
ndssioners  taking  depositions  •  •  •  and  such  other  reasonable  and  necessary 
expenses  as  are  taxable  according  to  the  course  and  practice  of  the  court. " 

Action  by  Johann  Beichel  against  the  New  York  Central  A  Hudson  Biver 
Sailroad  Company  for  personal  injuries.  Defendant  moves  for  a  relaxation 
of  costs. 

Eugene  V.  Chamberlain  and  Lewis  W.  DUmer,  for  plaintiff.  James  Frctser 
■Qluck,  for  defendant. 

Beckwith,  C.  J.  This  a  motion  by  the  defendant  for  an  order  directing  a 
Tetaxation  of  plaintifTs  costs,  "by  disallowing  in  said  bill  of  coats  twenty  dol- 
lars of  the  item  of  twenty-six  dollars,  fees  of  commissioner,  and  four  dollars 
of  the  item  of  five  dollars  for  serving  summons  and  complaint."  It  appears 
from  the  papers  read  on  the  motion,  and  admissions  of  counsel  on  the  arga- 
ment,  tliat  Mr.  Bishop,  a  court  stenographer,  was  by  an  order  of  the  court 
appointed  a  referee  to  take  a  deposition  of  the  witness  Philip  Saner  at  tbe 
bouse  of  tbe  witness'  father  in  the  town  of  Clarence,  where  the  witness 
-was  laid  up  sick  with  a  typhoid  fever;  that  a  conveyance  was  obtained,  by 
which  the  referee  and  counsel  for  the  respective  parties  were  carried  to  the 
Tesidence  of  the  witness  in  Clarence,  and  that  the  testimony  was  taken  steno- 
graphically,  and  then  reduced  to  writing  by  the  referee,  and  afterwards  used 
on  the  trial.  The  plaintiff's  atlidavit  as  to  disbursements  states  that  for  such 
services  the  plaintiff  incurred  an  expense  of  $26. 

The  defendant  claims  that  only  $6,  for  one  day  of  attendance  by  the  referee, 
was  taxable  for  referee's  fees,  citing  section  8296,  Code  Civil  Froc.  That  sec- 
tion, so  far  as  necessary  to  quote,  reads  as  follows:  "A  referee,  in  an  action  or 
«  special  proceeding  brought  in  a  court  of  record,  or  in  a  special  proceeding 
taken  as  described  in  title  twelve  of  chapter  seventeen  of  this  act,  [supplement- 
ary proceedings,]  is  entitled  to  six  dollars  for  each  day  spent  in  the  business 
of  the  reference,  unless  at  or  before  the  commencement  of  the  trial  or  hearing 
a  different  rate  of  compensation  is  fixed  by  the  consent  of  the  parties. "  A 
special  proceeding  is  a  prosecution  by  a  party  for  the  enforcement  or  protec- 
tion of  a  right,  or  for  the  redress  or  prevention  of  a  wrong.  Code,  §g  8833, 
S384.  I  do  not  think  that  section  3296  embraces  the  case  of  a  referee  ap- 
pointed, according  to  section  873  of  the  Code,  to  take  and  file  the  deposition 
of  a  witness.    The  context  of  section  3296  shows  that  the  referee  there  meant 
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Is  the  ordinary  referee  to  try  an  issue  or  hear  parties  respecting  a  matter,  and 
also  the  referee  in  supplementary  proceedings.  The  referee  under  section  87$ 
is  a  mere  commissioner  to  take  down  In  writing  the  testimony  of  a  witness. 
He  is  mentioned  as  a  commissioner  in  the  notice  of  motion  and  accompanying 
affidavit  in  the  bill  of  costs  taxed,  but  section  873  denominates  him  a  "referee." 
Upon  tbe  construction  which  I  have  given  section  3296,  it  is  necessary  to  look 
somewhere  else  for  the  allowance  to  be  made  for  the  services  of  a  raferee  to 
take  depositions.  Section  3256  provides  for  the  taxation  of  "reasonable  com- 
pensation of  commissioners  taking  depositions, "  and  "such  other  reasonable 
and  necessary  expenses  as  are  taxable  according  to  the  course  and  practice  of 
the  court. "  Under  these  provisions  the  reasonable  and  necessary  expenses  of 
taking  the  testimony  of  Philip  Sauer  can  be  and  ought  to  be  allowed,  includ- 
ing the  actual  traveling  expenses  of  the  referee,  or  tbe  expenses  incurred  by 
the  piiiintiff  in  carrying  the  referee  to  and  from  the  residence  of  the  witness. 
Tbe  sum  of  $26  seems  to  be  large,  and,  as  Inserted  in  the  plaintiff's  bill  of 
costs,  is  for  "commissioner's  fees  and  disbursements,  Philip  Sauer's  deposi- 
tion." The  clerk  should  retax  the  item,  upon  proof  to  be  made  by  the  plain- 
tiff showing  what  his  expenditures  were  for,  and  the  allowance  should  be  only 
for  reasonable  and  necessary  expenses.  A  clerk  or  officer  authorized  to  tax 
costs  in  an  action  must  strike  out  all  charges  for  fees  other  than  the  prospect- 
ive charges  expressly  allowed  by  law,  where  it  does  not  appear  that  tbe  service* 
were  necessarily  performed.  An  item  of  disbursements  ought  not  to  be  al- 
lowed, and  cannot  lawfully  be  allowed,  unless  it  appears  to  have  been  neces- 
sarily Incurred,  and  to  be  reasonable  in  amount.    Code,  §§  3266,  3267. 


Kneelaio)  et  al.  v.  Coatswobth. 

(Superior  Court  q/  Bi^alo,  Special  Term.    March,  1890.) 

1.  Prikoipai.  Ain>  Aobnt — Pbrsomai.  Liabilitt  of  AasNT  on  Cohtbaot  with  Hot 
A  person  managing  property  as  agent,  who,  without  IntimBting  that  he  Is  ictutf 
as  suoh,  orders  repairs  to  oe  made  \>y  a  contractor  who  does  not  Jmow  of  his  rds- 
tion  to  the  property,  is  personally  liable  therefor.' 
9.  Same — Knowlkdob  or  Agenot — Evidencb. 

The  fact  that  the  contractor  has  previously  repaired  the  property,  at  the  agents 
request,  and  was  paid  therefor  by  checks  drawn  by  the  agent  in  the  owner's  nama, 
is  not  notice  of  the  agency.' 

Action  by  Elisha  Y.  Eneeland  and  others  a^inst  William  T.  Ooatsworth, 
for  material  furnished  and  work  done  by  plaintiffs  on  an  elevator,  under  con- 
tract with  defendant.  Defendant  claims  that  he  was  acting  only  as  agent  of 
his  mother,  Mrs.  Electa  Coatsworth,  who  owned  the  elevator. 

Geo.  B.  Webster,  for  plaintiffs.    Spencer  Clinton,  for  defendant. 

Beck  WITH,  C.  J.  The  decision  of  this  case  has  depended  upon  the  deter- 
mination I  should  make  of  the  question  of  fact  presented  by  tbe  evidence^ 
namely,  whether  the  defendant  or  the  owner  of  the  elevator  was  tbe  penoa 
with  whom  the  plaintiffs  contracted.  The  testimony  on  the  part  of  the  plain- 
tiffs is  to  the  effect  that  on  the  9th  day  of  January,  1889,  tbe  defendant,  being 
then,  to  the  knowledge  of  the  plaintiffs,  in  charge  of  the  Coatsworth  elevator, 
in  this  city,  came  to  tbe  plaintiffs,  at  their  place  of  business,  and  requested 
them  to  replace  some  sheathing  of  corrugated  iron  that  in  a  high  wind  had  been 
blown  off  tbe  side  of  the  elevator;  that  the  plaintiffs  on  such  request  replaced 
the  iron;  that  at  the  end  of  about  a  week  thereafter  Mr.  Kneeland,  one  of  the 
plaintiffs,  presented  their  bill  to  the  defendant  at  the  'elevator,  and  asked 
payment;  that  the  foreman  and  a  brother  of  the  defendant  claimed  that  tbe 
plaintiffs'  men  had  not  worked  at  the  elevator  on  one  of  the  days  charged  in 
the  bill,  but  Mr.  Kneeland  claimed  that  they  had  worked  on  that  day;  that 

'  See  note  at  end  of  case. 
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Kneeland  said  he  had  countj  taxes  to  pay,  and  was  in  need  of  the  money, 
and  tiiereupon  the  defendant  said  he  also  had  his  taxes  to  pay,  and  that  the 
plaintiffs  should  let  the  bill  lie  over  for  a  while;  that  the  plaintiffs  did  let  the 
biU  lie  over  till  the  month  of  February;  that  Kneeland  then  presented  the  ac- 
count to  the  defendant  at  his  residence;  that  there  he  ami  the  defendant  had 
bard  words,  the  defendant  claiming  that  the  plaintiffs  bad  charged  for  a 
larger  quantity  of  new  iron  than  was  put  on  the  elevator,  but  offering  to  pay 
one-half  the  amount  of  the  bill  if  the  plaintiffs  would  receipt  it  in  full.  The 
testimony  further  shows  that  when  the  defendant  came  to  the  plaintiffs'  shop, 
and  ordered  the  work  to  be  done,  nothing  was  said  upon  the  subject  whether 
be  was  ordering  the  work  to  be  done  for  himself  or  for  another  person.  He 
simply  ordered  the  work  to  be  done  immediately.  In  fact,  as  is  shown  by 
tbe  evidence,  the  elevator  belonged  to  Mrs.  Electa  Coatsworth,  the  defendant's 
mother.  There  was  evidence  showing  that  originally,  in  1887,  the  plaintiffs 
bad  put  the  siding  of  iron  on  tbe  elevator  under  a  written  contract  with 
Thomas  Coatsworth,  the  father  of  the  defendant,  although  Electa  Coats- 
vorth,  in  fact,  was  the  owner.  It  does  not  appear  that  the  contract  disclosed 
or  that  the  plaintiffs  knew  that  Electa  Coatsworth  was  the  owner  of  the  prop- 
erty. Thomas  Coatsworth  in  his  life-time  had  charge  of  the  elevator,  and 
after  his  decease,  in  December,  1887,  the  defendant,  William  T.  Coatsworth, 
bad  the  management  of  it.  It  further  appeared  in  evidence  that  the  work 
done  under  the  written  contract  with  Thomas  Coatsworth  was  paid  for  by 
checks  signed  "Electa  Coatsworth,  by  Thomas  Coats wobxb,"  and  per* 
baps  one  or  two  signed,  "Electa  Coatsworth;"  that  after  the  death  of 
Thomas  Coatsworth,  and  previous  to  the  peiformance  of  the  work  in  ques- 
tion, the  plaintiffs  had  done  considerable  other  work  on  the  elevator,  which 
was  paid  for  by  checks  signed  "Electa  Coatsworth,  by  W.  T.  C."  On 
cross-examination  the  plaintiff  Bogers  testified  that  at  the  time  the  order  was 
given  by  the  defendant  for  the  work  in  question,  he  did  not  know  who  owned 
t^e  elevator.  "I  presume  Mr.  Thomas  Coatsworth  was  the  owner.  Question. 
Did  you  know  that  after  his  death  it  was  owned  by  Mrs.  Coatsworth?  An- 
noer.  1  presumed  so;  I  did  not  know."  This  is  all  the  testimony  drawn  from 
tbe  plaintiffs  or  any  of  the  witnesses  upon  tlie  direct  point  of  inquiry  as  to 
knowledge  on  their  part  of  the  ownership  of  the  elevator.  It  appears  that 
the  plaintiffs,  in  form,  charged  the  work  to  the  Coatsworth  elevator,  and  so 
rendered  their  bill.  There  was  no  testimony  of  witnesses,  and  the  plaintiffs 
knew  that  Thomas  Coatsworth  in  his  life-time  was  not  the  owner  of  the  ele- 
vator. Previous  to  Thomas  Coatsworth's  death,  it  appears  that  whatever 
business  transactions  the  plaintiffs  had  about  work  on  the  elevator  were 
with  Thomas  Coatsworth,  and,  after  his  death,  with  William  T.  Coats- 
worth, tbe  defendant.  Although  there  was  no  direct  proof  that  tbe  plaintiffs 
bad  knowledge  of  who  owned  the  elevator,  yet  the  defendant's  counsel  claims 
that  from  the  circumstances,  from  the  couise  of  business,  particularly  the 
payments  by  the  checks  of  Electa  Coatsworth,  and  the  charging  of  their 
work  by  the  plaintiffs  to  the  Coatsworth  elevator,  it  ought  to  be  found  that 
the  plaintiffs  knew  that  Electa  Coatsworth  was  the  owner,  and  that  they 
knew  that  they  were  dealing  with  her,  and  took  their  orders  from  the  defend- 
ant as  her  agent.  The  plaintiff  Bogers  testified  that  he  presumed  Thomas 
Coatsworth  owned  the  elevator,  and  that  upon  his  death  he  "presumed"  Mrs. 
Coatsworth  t>ecame  owner;  he  did  not  know.  With  respect  to  this  testi- 
mony, it  may  be  observed  that  she  might  have  become  owner  in  some  sense, 
and  at  the  same  time,  William  T.  Coatsworth  might  be  thought  to  have 
acquired  some  interest.  A  witness  led  upon  cross-examination  to  admit 
presumption  in  his  mind  as  to  ownership  has  scarcely  altered  the  effect  of 
testimony  that  he  did  not  know.  Payments  by  the  checks  of  Electa  Coats- 
worth could  not  necessarily  convey  knowledge  that  she  was  the  exclusive 
owner  and  the  real  principal  with  whom  the  plaintiffs  were  dealing.  There 
v.9s.Y.s.no.6— 27 
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is  no  essential  connection  in  thought  between  the  acts  of  the  payment  for  the 
repairs  on  the  building  by  the  checks  of  an  individual  and  the  fact  of  owner* 
ship.  It  is  not  infrequent  that  moneys  are  deposited  in  the  name  of  one  of 
several  parties,  and  interest  and  payment  made  by  the  checks  of  a  person  not 
in  interest.  Her  checks  were  not  a  notice  conclusive  on  the  plaintiffs  that  she 
was  the  owner,  and  Thomas  Coatsworth  and  William  T.  Coatsworth  but  man- 
agers. The  checks  were  not  knowledge.  With  any  knowledge  the  evidence 
shows  the  plaintiffs  were  possessed  of,  they  could  not  have  safely  charged  the 
work  to  Electra  Coatsworth;  that  is  to  say,  parties  performing  work  could  not 
safety  charge  as  principal  a  person  whose  check  they  happen  to  receive,  witb- 
out  any  explanation  in  payment.  The  charge  to  the  elevator,  though  it  might 
indicate  tliat  the  plaintiffs  fancied  the  defendant  was  not  the  owner,  is  not 
inconsistent  with  their  assertion  of  a  claim  against  the  defendant.  Cobb  T. 
Knapp,  71  N.  Y.  858;  Coleman  v.  Bank,  63  N.  Y.  388. 

The  law  requires  tliat,  if  the  defendant  did  not  wish  to  incar  any  personal 
liability  when  he  ordered  the  work,  he  should  have  revealed  bis  principal,  and 
ordered  the  work  on  her  account.  Plaintiffs  were  not  bound  to  institute  any 
investigation  to  make  sure  who  they  were  working  for.  Besides,  the  plain- 
tiffs might  have  very  reasonably  supposed  that  the  defendant,  as  heir  of 
Thomas  Coatsworth,  bad  some  interest  in  the  elevator.  The  contract  which 
the  plaintiffs,  in  1887,  entered  into  with  Tliomas  Coatsworth,  personally,  for 
covering  the  elevator  with  iron,  no  reference  being  made  to  Electa  Coats- 
worth or  to  the  ownership  of  the  elevator,  would  very  naturally  make  them 
think  that  be  was  the  owner,  and  that  upon  bis  decease  bis  son,  the  defend- 
ant, had  become  tlie  owner  or  acquired  an  interest  in  that  property.  So  it 
seems  to  me  that  the  defendant  fails  to  show  that  when  he  ordered  the  plain- 
tiffs to  do  the  work  on  the  elevator  they  knew  he  was  representing  somebody 
else,  and  fails  to  turn  away  the  force  of  the  testimony  that  the  plaintifFs  con- 
tracted with  him.  The  undisputed  testimony  in  the  case  shows  that  the  de- 
fendant did  not  in  any  manner  intimate  to  the  plaintiffs  that  he  was  only  act- 
ing as  agent  when  he  ordered  the  work.  To  escape  liability,  be  must  have 
done  that,  or  show  that  the  plaintiffs  had  knowledge.  In  Cobb  v.  Knapp,  71 
N.  Y.  352,  Chief  Judge  Churoh  says;  "It  is  not  sufficient  that  the  seller  may 
have  the  means  of  ascertaining  the  name  of  the  principal.  If  so,  the  neglect 
to  inquire  might  be  deemed  sufficient.  He  must  have  actual  knowledge. 
There  is  no  hardship  in  the  rule  of  liability  against  agents.  They  always 
have  it  in  their  own  power  to  relieve  themselves,  and,  when  they  do  not,  it 
must  be  presumed  that  they  intend  to  be  liable."  To  the  same  effect  are  the 
cases  of  Neuman  v.  aieeff,  101  N.  Y.  668,  5  N.  E.  Eep.  335;  Holt  v.  Rtm, 
54  N.  Y.  475.  That  the  defendant,  when  Kneeland  presented  the  bill  for 
payment,  did  not  deny  his  peiisonal  liability,  and  wanted  the  bill  "laid  over  a 
while,"  and  when  it  was  presented  a  second  time  offered  to  pay  one-half  in 
discharge,  are  facts  which  are  evidence  for  consideration.  Weidner  v.  Hog- 
gett,  1  C.  P.  Div.  533,  18  Moak,  Eng.  B.  174. 

But  while  tlie  language  of  ttie  defendant  used  when  tbe  bill  was  presented 
is  competent  evidence,  I  do  not  put  quite  so  much  stress  upon  the  form  of  the 
words  as  the  plaintiffs'  counsel  seems  to  do.  When  the  plaintiffs  say  we  pre- 
sented the  bill  to  him,  and  he  wanted  it  laid  over  till  after  he  had  paid  his 
taxes,  and  on  a  second  presentment  he  claimed  too  much  iron  was  charged, 
and  he  offered  to  pay  one-half  the  account,  although  the  form  of  his  language 
may  be  pointed  to  as  not  disputing,  but  apparently  admitting,  his  personal 
liability,  still  it  must  be  noticed  that  his  presenting  himself  in  the  Hrst  per- 
son was  entirely  consistent  with  )iis  position  as  an  agent,  if  the  plaintiffs  un- 
derstood all  through  the  transactions  that  he  was  speaking  and  acting  as  im 
agent.  It  is  not  very  improbable  that  tbe  defendants  believed  all  the  time  that 
the  plaintiffs  understood  he  was  acting  as  an  agent,  and  was  contracting  for 
liis  prlncipiil;  but  that  will  not  avail  him  anything,  ( Weidner  v.  Hoggett, 
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supra,)  the  question  being,  who  did  the  plaintifFs  contract  with  according  to 
the  evidence.  In  form,  the  contract  was  with  the  defendant,  and  there  is  no 
proof  that  the  plaintiffs  Icnew  he  was  not  anting  in  a  matter  in  which  he  had 
a  personal  interest.  Whatever  surmises  might  have  been  produced  in  the 
minds  of  the  plaintiffs  that  there  were  other  parties  who  were  interested  in 
the  elevator,  yet  the  proofs  fail  to  disclose  that  the  plaintiffs  liad  knowledge 
that  the  elevator  was  the  property  of  another  person,  and  that  the  defendant 
ordered  the  work  as  a  mere  agent.  Upon  these  views  I  have  found  for  the 
plaintiffs. 

NOTE. 

PaisciPAi.  AND  AOEXT— AOBNT'B  LiABiMTT  TO  Thikd  Pirsoitb.  An  assent  who  pur- 
chases goods  or  signs  a  contract  without  disclosing  the  name  of  his  prindpal  Is  person- 
aUy  liable.  Bridges  v.  BidweU,  (Neb.)  89  N.  W.  Rep.  802;  Ye  Seng  Co.  v.  Corbltt,  9 
Fed,  Rep.  423.  So  is  one  who  assumes  to  act  as  agent  for  another  without  authority. 
Terwilliger  v.  Murphy  (Ind.)  8  K.  £.  Rep.  401;  Skaaraas  v.  Finnegan,  (Minn.)  19  N.  W. 
Rep.  720.  One  who  sells  property  to  another  who  acts  as  aeent  for  an  undisclosed  prin- 
cipal may  sue  both  agent  snaprincipal  separately  therefor,  out  a  Judgment  against  one 
is  a  bar  to  an  action  against  the  other.  Weil  v.  Raymond,  ^Mass.)  7  K.  E.  Rep.  800. 
An  agent  who  signs  a  bill  of  exchange  in  his  own  name,  disclosing  no  principal,  is 
alone  liable  thereon.  Cragin  v.  Lovell,  8  Sup.  Ct.  Rep.  182.  Parol  evidence  cannot  be 
received  for  the  purpose  of  charging  the  undiscloBed  principal,  as  this  would  vary  the 
written  instrument.  Luna  v.  Mohr,  (N.  M.)  1  Pao.  Rep.  860.  Bee,  also,  Heffron  v.  Fd- 
lard,  (Tex.)  U  a  W.  Rep.  166.  But  in  Boland  v.  Fuel  Co.,  84  Fed.  Rep.  528  it  is  said, 
in  an  action  on  a  contract  of  affreightment,  that "  the  right  to  show  by  parol  evidence  that 
the  defendant  was  an  undisclosed  principal  is  not  doubtful. "  A  general  agent  is  not 
personally  liable  on  a  contract  made  by  a  sub-agent  on  behalf  of  a  common  principaL 
Blewittv.  OUn,  8  N.  Y.  Supp.  986. 

Agents  are  liable  on  their  personal  warranty  of  a  machine  belonging  to  their  princi- 
pal, and  sold  to  one  who  relies  on  such  warranty.  Rondqulst  v.  Higham,  (Minn.}  24  N. 
W.  Rep.  190;  and  for  false  representations  as  to  the  onaracter  and  condition  of  the 
principal's  property,  on  which  a  purchaser  relies,  Clark  v.  Levering,  (Minn.)  83  N.  W. 
Rep.  778 ;  Moore  V.  Shields,  (Ind.)  28  N.  E.  Bep.  89.  A  contract  signed  by  one  who  afQxes 
to  bis  name  the  word  "agent"  is,  standing  alone,  prtma  facie  his  own  contract,  but  is 
open  to  proof  that  it  was  intended  to  bind  the  principal,  and  not  himself.  Deering  v. 
Thorn,  (Minn.)  12N.W.  Rep.  8S0.  See,  also.  Murphy  v.  Helmrich,  (CaL)  4  Fac.  Rep.  958; 
and  it  must  be  shown  that  the  other  party  knew  at  the  time  for  whom  he  was  acting,  Stev- 
enson V.  Folk,  (Iowa,)  82  N.  W.  Rep.  841.  See,  also,  note.  Id.  Although  a  corporation's 
note  is  made  payable  to  and  is  indorsed  by  its  agenL  If  it  appear  that  the  corporatton, 
and  not  the  agent,  was  intended  to  be  bound  by  the  indorsement,  the  corporation  alone 
is  liable.  Bank  v.  Colliery  Co.,  8  N.  Y.  Supp.  771.  An  agent  may  contract  so  as  to  be 
iMld  personally  liable,  though  the  other  party  knew  that  he  was  acting  as  agent  simply. 
Bell  ▼.  Teague,  (Ala.)  8  South.  Rep.  861.  But  see  Lehman  v.  Fold,  87  Fed.  Rep.  SBi; 
Hewes  v.  Andrews,  (O>lo.)  30  Fac.  Rep.  838.  One  who  has  purobasod  property  from 
an  agent,  to  whom  ne  has  paid  the  price,  cannot,  on  rescission  of  the  contract,  recover 
the  price  from  the  agoat,  where  the  latter  has  remitted  it  to  the  principal.  Bailey  v. 
Cornell,  (Mich.)  83  S.  W.  Rep.  60.  An  agent  who  has  oomplete  control  of  a  house  be- 
longing to  an  absent  prinoipu,  and  who  lets  the  house  in  a  dangerous  condition,  prom- 
ising at  the  time  to  repair  it,  is  responsible  to  a  third  person  for  Injuries  caused  by  want 
of  such  repair.  Balrd  v.  Shipman,  (111.)  23  N.  E.  Rep.  884.  See,  also,  as  to  the  general 
liability  of  agents  to  third  persons,  Steam-Ship  Co.  v.  Harbison,  16  Fed.  Rep.  688,  and 
nota. 


OUDENBUBO  et  al.  V.  New  York  Cent.  &  H.  B.  B.  Co. 

(Superior  Cov/rt  of  Buffalo,  Special  Term.    February,  1890.) 

1.  Raii.koai>  Coin>A.KiBS — Accidents  at  Ckosbikob. 

In  an  action  against  a  railroad  company  for  the  alleged  negligent  killing  of  plain- 
tiff's intestate.  It  appeared  that  three  of  defendant's  tracks,  guarded  by  gates, 
crossed  a  street  at  the  place  of  the  accident.  A  train  standing  on  the  middle  track 
obstructed  the  view  of  the  third  track.  When  deceased  arrived  at  the  crossing, 
the  gates  were  closed  for  a  passing  train.  He  waited  for  the  gates  to  open ;  and, 
Just  after  passing  the  middle  trac^  be  was  struck  by  an  engine  and  tender  back- 
ing at  an  unlawful  rate  of  speed  down  the  third  tradi.  and  concealed  from  view  by 
the  standing  train.  Seld,  that  the  question  of  defendant's  negligence  was  for  the 
jury,  and  that  the  court  properly  refused  to  direct  a  verdict  for  defendant. 

&   SaMB— CONTBIBTTTORT  NeOLIOSNCE. 

Deceased,  having  waited  for  the  gates  to  open,  and  seeing  a  team  enter  the  opposite 
side  of  the  crossing,  had  a  right  to  take  it  for  granted  that  the  crossing  was  safe; 
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and  his  failure,  after  passiog  the  standing  train,  to  stop  and  look  both  ways  is  not 
such  conclusiTa  evidence  of  contributory  negligence  as  will  warrant  the  oonrt  in 
taking  the  case  from  the  jury. 
8.  Same — Etidbnce. 

Evidence  as  to  the  appearance  of  the  injuries  of  deceased  when  he  was  taken  out 
from  under  the  engine  is  admissible  as  a  statement,  in  part,  of  the  accident,  and 
idso  as  a  means  of  determining,  from  the  character  of  the  wounds,  bis  position 
when  struck  by  the  engine. 
4.  Same— Ratb  o»  Spebi>— Citt  Ordinanch— Plbadiso  and  Pboof. 

An  ordinance  limiting  the  rate  of  speed  of  trains  within  the  city  limits,  though 
not  pleaded,  is  admissible  in  evidence  to  show  that  the  train  was  running  at  an  un- 
lawful rate  of  speed. 
6.  Same — Rcles  op  Compart. 

Where,  on  cross-examination  of  the  fireman  on  the  engine  causing  the  aocideat, 
plaintiff  has  called  out  the  fact  that  several  persons  were  allowed  to  get  on  the  en- 
gine shortly  before  the  accident,  plaintiff,  in  order  to  ascertain  whether  the  fire- 
man's attention  had  not  been  diverted  from  bis  duties,  may  further  ask  whether 
this  was  not  forbidden  by  defendant's  rules,  though  the  rules  themselves  are  the 
best  evidence. 

Action  by  Sophia  Oldenburg,  and  others,  administrators,  etc.,  of  Cliarles 
Oldenburg,  deceased,  ngainst  the  New  Yorlc  Central  &  Hudson  River  Rail- 
road Ck)mpany,  for  the  alleged  negligent  Icilling  of  tier  intestate  while  at- 
tempting to  cross  defendant's  railroad  traclis  on  a  public  street  in  the  city  of 
Buffalo.  The  defendant  had  three  tracks  across  the  street  at  the  place  of  the 
accident;  the  middle  track  being  occupied  by  a  standing  train  of  cars,  which 
made  it  impossible  for  a  person  attempting  to  cross  from  the  north  to  see  the 
third  track.  Besides  the  defendant's  tracks,  the  street  was  also  occupied  by 
the  tracks  of  two  other  companies.  These  tracks  were  all  guarded  by  gates. 
When  deceased  arrived  at  the  northern  entrance  of  the  crossing,  the  gates 
were  closed;  a  passing  train  having  just  crossed.  When  the  gates  were 
opened,  deceased  attempted  to  cross,  was  struck  by  a  passing  locomotive  on 
the  third  track,  and  killed.  At  the  same  time  that  decedent  went  upon  the 
tracks  from  the  north  side,  a  woman  in  a  wagon  drove  through  the  gates  on 
the  other  side.  Plaintiffs  had  a  verdict  for  $2,500,  and  defendant  now  moves 
that  it  be  set  aside,  and  that  a  new  trial  be  granted. 

Isaac  S.  Signor,  for  plaintiffs.     James  F.  Gluck,  for  defendant. 

Beokwith,  C.  J.  On  the  trial,  as  well  as  on  this  motion,  tlie  defendant's 
counsel  strenuously  urged  the  correctness  of  his  position  that,  on  the  whole 
case,  the  court  should  have  directed  a  verdict  for  the  defendant.  With  def- 
erence towards  the  learned  counsel  for  the  defendant,  I  cannot  help  thinking 
that  the  evidence  as  to  the  tracks,  the  crossing,  the  standing  cars,  the  back- 
ing engine  and  tender,  the  rate  of  speed,  the  irregular  "going  in"  of  engines, 
the  conduct  of  the  gate-tender,  as  given  by  the  plaintiffs'  witnesses,  and  the 
circumstances  of  the  situation  generally  made  a  case  for  the  jury  on  the  ques- 
tion whether  the  defendant  was  chargeable  with  negligence.  There  were 
the  important  circumstances  that  it  was  an  engine  with  only  a  tender,  and 
that  it  was  backing  down,  concealed  from  view  by  standing  cars,  and  at  an 
undue  rate  of  speed,  and  where  tliere  were  numerous  tracks,  presumably  with 
engines,  bells,  whistles,  etc.     The  in-going  train  was  not  yet  out  of  hearing. 

Those  circumstances  also  affect  the  question  of  the  intestate's  contributory 
negligence.  An  engine  with  only  a  tender  attachedi  as  every  person  much 
about  railroads  may  have  observed,  moves  often  with  a  dull,  rumbling  sound, 
that  scarcely  gives  a  warning,  where  the  air  is  filled  with  other  sharp  vibra- 
tions. This  fact  may  partly  explain  the  frequency  of  accidents  caused  by 
backing  engines  separated  from  their  trains.  This  is  the  second  case  tried 
this  term  for  killing  a  person  by  backing  over  him  with  an  engine  and  tender, 
where  the  circumstances  did  not  require  rapid  running.  A  bell,  to  be  sure, 
might  often  be  a  sufllcient  signal  and  protection  to  a  foot-passenger;  but  where 
there  are  a  multitude  of  tracks,  and  confused  noises,  whistles,  and  bells,  as 
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there  are  about  the  locality  in  question,  proof  of  the  ringing  of  a  bell  should 
have  just  that  weight  as  evidence  which  the  jury  think  was  its  value  as  a  sig- 
nal to  the  passenger.  At  the  place  where  Oldenburg  was  killed  there  were 
several  roads,  each  with  several  tracks,  crossing  the  street.  An  inexperienced 
person,  not  familiar  with  the  ground,  in  attempting  to  go  across  would  be 
likely  to  feel  that  there  was  danger  aliead  of  him  and  danger  behind,  danger 
at  the  right  and  danger  at  the  left,  and  that  be  was  in  the  hands  of  Provi- 
dence or  the  gate-tender,  and  without  the  ability  to  tell  from  what  point  dan- 
ger might  approach.  Besides,  the  cross-walk  of  plank,  which  the  foot-pas- 
Benger  must  follow,  was  rough,  (Davis's  testimony,)  and  yet,  if  a  pedestrian 
should  fall  under  an  engine  because  he  did  not  look  where  he  stepped,  he 
would  be  liable,  on  a  trial,  to  be  nonsuited  for  his  negligence  in  that  respect. 
I  think  the  question  of  contributory  negligence  was  properly  left  to  the  jury. 
The  question  was  submitted  to  the  jury  by  the  court,  as  appears  from  the  ex- 
tract from  the  charge,  upon  the  extremes  of  the  case,  and  perhaps  with  some 
injustice  to  the  plaintiff,  upon  the  assumption  of  the  accura6y  of  the  testi- 
mony of  some  of  the  defendant's  witnesses  to  the  effect  that  Oldenburg  did 
not  look,  nor  pay  any  attention  to  the  possibility  of  trains  approaching,  nor 
give  any  heed  to  the  gateman's  cries  and  signals.  This  testimony  could  pos- 
sibly express  only  what  were  the  ap|>earances  to  the  witnesses.  It  does  not 
follow,  because  Oldenburg  did  not  right  about  face  to  the  west  and  east,  that 
be  did  not  give  reasonable  attention.  The  testimony  of  the  old  man  who  was 
the  gate-tender  strikes  me,  when  I  consider  the  circumstances,  and  the  duties 
then  bearing  upon  him,  the  impending  danger  to  the  woman  in  the  wagon, 
and  the  other  circumstances,  as  being  "too  particular  on  the  particularities  in 
particular,"  when  he  tells  that  he  noticed  every  step  and  incident  of  the  con- 
duct of  the  intestate  in  attempting  to  cross  the  tracks,  that  he  heard  the  bell 
of  the  backing  engine  ringing,  and  other  particulars.  The  jury  might  have 
thought  his  testimony  not  weightier  th:in  the  probabilities  derivable  from 
the  circumstances.  Besides,  he  was  disputed  as  to  what  he  did  himself  by 
Christensen  and  Wareing. 

To  my  mind  the  circumstances  made  it  doubtful  whether  the  act  of  the 
gateman  in  letting  down  the  gates,  and  calling  out  and  motioning  to  the  de- 
ceased, were  in  time  to  be  of  any  avail  to  Oldenburg.  He  had  been  standing 
waiting  at  the  north  side  for  the  gates  to  open.  He  saw  the  gates  lifted,  and 
a  liorse  and  wagon  allowed  to  enter  upon  the  crossing  from  the  opposite  side, 
where  the  gate-tender  stood.  Any  man  in  the  world  who  had  not  been 
technically  indoctrinated  with  the  caution  to  "look  both  ways"  would  have 
taken  it  for  granted  that  it  was  safe  to  go  across  at  that  time:  that  it  would 
be  safe  for  the  space  of  time  it  would  take  the  woman  with  the  old  horse  to 
cross.  But  suppose  that  he  was  bound  to  look.  We  must  remember  that  the 
ordinary  man,  in  going  across  the  tracks,  would  have  no  reason  for  expecting 
danger  on  the  third  track  more  than  on  the  others;  that  he  would  uatu rally  fear 
the  existence  of  danger  on  all  sides,  and  could  hardly  be  expected  togive  deliber- 
ate attention  to  the  third  track,  "look  west."  But  when  Oldenburg  reached 
the  middle  of  the  second  track,  if  not  too  close  to  the  projecting  car.  he  might, 
as  suggested  by  defendant's  counsel,  have  been  able  to  see  a  few  feet  up  the 
third  track;  but,  if  so,  he  probably  saw  that  the  track,  as  far  as  it  was  in  his 
sight,  was  then  clear.  But,  if  he  walked  close  to  the  end  of  the  projecting 
car, — which  is  probable,  since,  from  its  projecting  over  the  walk  unlawfully, 
It  narrowed  his  passage-way  after  clearing  the  end  of  the  car, — he  had  left  a 
space  equal  to  one  step,  or  a  step  and  a  quarter,  before  the  cross-beam  or  extreme 
projection  of  the  tender  moving  across  the  line  of  his  direction  would  strike  him. 
Now,  take  a  man  in  that  situation.  It  was  possible  that  he  could  save  himself 
by  stopping,  if  he  dared  to  stop,  and  putting  his  head  out  from  the  standing  car, 
and  looking  up  the  third  track,  or  perhaps  by  taking  one  step  beyond  the  car,  and 
stopping,  which  step  and  stopping  he  must  have  calculated  on  beforehand. 
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But  it  waa  for  the  jury,  as  it  seems  to  me,  in  view  of  all  the  circumstances, 
to  say  whettier  tliat  could  be  absolutely  required  of  the  man.  If  the  court  bad 
held,  as  a  matter  of  law,  that  his  omission  to  look  instantly  westward  took 
away  a  right  of  action,  the  court  would  have  decided  that,  with  respect  to  a 
person  who  may  be  crossing  railroad  tracks,  there  is  no  such  thing  as  a  mutual 
care  and  contributory  negligence,  but  that  all  the  care  is  on  the  man  who 
walks  over  the  tracks;  for  if  such  a  degree  of  care  is  first  required  by  law,  it 
being  sufficient  for  absolute  safety,  under  all  circumstances,  then  the  man 
exposed  to  the  danger  needs  no  help  from  the  defendant  in  regard  to  his  safety. 
Such  a  holding  would  exclude  a  consideration  of  certain  other  facts  for  which 
the  defendant  was  directly  responsible;  as,  for  example,  the  standing  of  trains 
of  cars  in  such  a  way  as  to  obstruct  the  view  of  persons  having  occasion  to 
travel  on  an  important  business  street,  which,  if  lawful  in  itself,  must  qualify 
the  duty  of  the  defendant  in  other  respects;  the  standing  of  the  particular  car 
over  a  part  of  the  footwalk,  thereby  restricting  the  line  of  vision  up  the  third 
track;  and  allowing  the  engines  to  come  down  froin  behind  the  cars  upon  the 
crossing  at  a  rate  of  speed  which  violates  the  ordinances,  and  without  any 
fixed  times  of  running.  It  is  not  surprising  that  the  gate-tender  should  let 
persons,  as  be  did  Oldenburg  and  the  woman  with  the  old  horse,  into  a  place 
of  danger.  The  engineer  and  fireman  both  testified  that,  in  taking  their  en- 
gines from  the  depot  into  the  round-house, — "coming  in,"  as  they  called  it, 
— no  orders  were  received  from  the  train  dispatcher,  and  no  time  for  running 
was  fixed.  This,  perhaps,  was  the  primary  negligence.  When  the  gale-tend- 
er opened  his  gates,  and  thereby  signified  to  persons  waiting  to  go  across 
that  it  was  safe  to  proceed,  be  himself  may  have  been  aware  that  a  tramp 
engine  might  come  down  upon  them  from  the  ambush  of  standing  cars;  but 
persons  crossing  the  tracks  could  not  know  it,  and,  when  so  called  to  cross, 
would  have  a  right  not  to  expect  such  a  thing,  although  they  might  still  be 
bound,  as  a  matter  of  law,  to  look  out  for  danger.  But  whether,  under  the 
circumstances  that  attended  Oldenburg's  attempt  to  go  across,  be  sxBreiaad 
the  care  that  could  be  reasonably  expected,  seems  to  me  to  have  been  plainly 
a  question  for  the  jury. 

On  the  trial,  plaintiff's  counsel  asked  the  witness  Christensen,  who  saw 
the  accident,  and  saw  the  deceased  taken  out  from  under  the  engine,  the 
question:  "How  was  the  man  injured  when  they  took  him  out?"  The  defend- 
ant's counsel  objected  to  the  question  as  incompetent,  irrelevant,  and  imma- 
terial, and  as  tending  to  prejudice  the  jury;  and,  after  the  answer,  moved  to 
strike  it  out  on  the  same  grounds.  I  think  the  testimony  was  competent  as  a 
statement,  in  part,  of  the  accident,  and  because  it  might  be  material  to  ascer- 
tain where  he  received  wounds,  in  order  to  determine  the  position  of  tlie 
deceased  when  struck  by  the  engine.  The  verdict  does  not  indicate  that  the 
jury  was  prejudiced. 

The  defendant  claims  it  was  an  error  to  admit  in  evidence  the  ordinance  of 
the  city  of  BuSalo  prohibiting  the  running  of  the  engines  within  the  city  at 
a  rate  of  speed  exceeding  six  miles  an  hour.  The  exception  was  upon  tlie 
grounds  that  the  ordinance  was  not  pleaded,  and  was  incompetent,  irrelevant, 
and  immaterial.  It  was  offered  as  mere  evidence  on  the  question  of  negli- 
gence. Evidence  should  not  be  pleaded.  The  testimony  (Christensen  and 
Davis)  shows  the  engine  was  running  nine  or  ten  miles  an  hour.  I  think  it 
cannot  be  inferred  that  the  deceas^  was  just  as  liable  to  be  killed  if  the 
engine  had  been  running  at  the  rate  of  six  miles  as  at  ten  miles  an  hour. 
Therefore  the  evidence  was  competent.  Briggs  v.  Railroad  Co.,  72  N. 
Y.  26. 

The  defendant  claims  that  it  was  error  to  admit  parol  evidence  of  the  con- 
tents of  defendant's  rules,  which  prohibited  the  engineer  and  fireman  from 
allowing  persons  to  ride  on  the  engine.  This  evidence  was  called  for  on  a  cross- 
examination  of  the  fireman.    The  plaintiff's  counsel  called  out  from  the  wiU 
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nesa  that  the  engineer,  at  the  depot,  when  startint;  to  go  into  the  round-house, 
allowed  persons  lo  get  upon  Ihe  engine  to  ride.  It  was  a  cross-examination 
of  the  witness  to  see  if  he  was  doing  his  duty  as  he  understood  it  to  be,  and 
as  to  circumstances  tending  to  exhibit  the  care  he  was  exercising,  and  the 
possibility  of  his  attention  being  diverted  from  his  duties  on  the  engine.  The 
Inquiry  as  to  the  rule  was  collateral;  and,  moreover,  the  answer  did  not  harm 
the  defendant,  for  he  answered  that  the  rules  prohibited  talcing  on  passengers 
"when  on  the  road."    The  motion  most  be  denied,  with  costs. 


Lkyi  et  al.  v.  Newhall  at  al. 
{Superior  Court  of  New  York  City,  Oeneral  Term,    March  4,  1890l) 

▲VFBAI/— FBOM  DsOUIOIf  OT  RbTSBBS — RSTISW  OW  FaOTS. 

On  an  appeal  to  the  general  term  from  the  judgment  entered  on  the  report  of  a 
referee,  in  order  to  present  the  qne«tiona  that  the  findings  of  fact  are  against  the 
weight  of  the  evidence,  there  mnst  be  a  certificate  of  the  referee  that  all  of  the  evi- 
dence is  In  the  case,  or  it  will  be  assumed  that  there  was  snlBoient  evidence  to  sup- 
port the  findings. 

Appeal  from  judgment  on  rroort  of  referee. 

Action  by  Joseph  Levi  and  Henlein  Levi  against  Edward  S.  Kewhall  and 
William  S.  Newhall  to  recover  tlie  cost  price  of  merchandise  alleged  to  hav« 
been  delivered  to  defendants  for  sale  under  an  agreement  limiting  them  in 
their  disposition  to  a  sum  not  less  than  the  cost  price;  The  answer  was  a  de- 
nial of  the  material  allegations  in  the  complaint.  A  reference  was  had,  and 
defendants  appeal  from  the  judgment  in  favor  of  plaintiffs  founded  upon  the 
report  of  the  referee. 

Argued  before  Tbcaje  and  Duobo,  JJ. 

Geo.  P.  Webnter  and  Allan  JfoDonald,  for  appellants.  Simpson  <(  Werner, 
for  respondents. 

TbUAX.  J.  On  an  appeal  from  a  judgment  entered  on  the  report  of  a  ref- 
eree, the  court  at  general  term  will  review  all  errors  of  Law  that  are  presented 
by  the  exceptions,  and  will  consider,  without  an  exception,  whether  the  flnd- 
ings  of  fact  are  against  the  weight  of  evidence;  but,  in  order  to  do  that,  the 
case  mnst  show  that  it  contains  all  of  the  evidence.  An  exception  to  a  find- 
ing of  fact  presents  nothing  for  this  court  to  review,  unless  tliere  be  no  evi- 
dence to  sustain  such  finding  of  fact,  in  which  event  it  presents  a  question  of 
law.  In  order  to  present  the  question  to  the  general  term  that  the  findings 
of  fact  are  against  the  weight  of  evidence,  there  mnst  be  a  certificate  of  the 
referee  that  all  of  the  evidence  is  in  the  case.  Without  such  certificate,  the 
general  term  will  assume  that  the  evidence  was  sufiicient  to  support  the  find- 
ing of  fact.  Speneev.  CAam6«r«, 89 Hun,  193;  Portery.  Smith,!  Ciyll  Froc. 
B.  195;  Harknees  v.  Railroad  Co.,  55  N.  Y.  Super.  Ct.  532.  None  of  the 
rulings  made  by  the  referee  on  the  admission  or  rejection  of  evidence  were 
erroneous.  We  are  also  of  the  opiniou  that  the  findings  of  fact  are  not  so 
clearly  against  the  weight  of  evidence  that  we  would  be  authorized  In  revers- 
ing the  judgment,  even  if  the  case  fairly  presented  the  question  of  the  weight 
of  evidence  to  us.    Judgment  affirmed,  with  costs  and  disbursements. 


Hauuann  v.  Jordan. 

(Superior  Court  of  New  York  City,  Oeneral  Term.    March  4, 1800.) 

PABTr-WAIXS— Chakaotbsibtiob. 

In  the  absence  of  a  special  agreement  or  controlling  custom  providing  otherwise, 
It  is  an  essential  characteristic  of  a  party-wall  that  it  should  be  capable  of  substan- 
tially similar  use  by  each  of  the  adjoining  owners. 

Exceptions  from  jniy  term. 
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Action  by  Valentine  Hamiuann  against Bichard  Jordan,  to  recover  $741.16, 
the  contract  price  for  the  half  of  a  party-wall  situated  on  the  lands  of  the  par- 
ties.  The  contract  was  as  follows:  "Whereas,  Richard  Jordan  is  the  owner 
of  the  premises  Ko.  29  Charles  street,  easterly  adjoininft;  and  whereas,  the 
said  Valentine  Hammann  is  about  to  eroct  a  wall  to  stand  equally  upon  and 
between  the  said  premises  No.  29  and  31  Charles  St.,  of  the  length  of  78  feet, 
more  or  leas:  Now,  therefore,  in  consideration  of  the  sum  of  one  dollar  to 
Kichard  Jordan  in  hand  paid  by  the  said  Valentine  Hammann,  the  receipt 
whereof  is  hereby  acknowledged,  tbe  said  Bichard  Jordan  doth  for  himsdf, 
his  heirs,  executors,  administrators,  and  assigns,  covenant,  promise,  and  agree 
that  he,  the  said  Valentine  Hammann,  may  freely  erect  upon  the  premises  of 
the  said  Richard  Jordan  the  one-half  part  of  the  said  wall,  or  so  much  thereof 
as  the  said  Valentine  Hammann  or  his  heirs  may  desire  as  a  party-wall,  to  be 
continued  and  used  as  such  forever;  and  the  said  Jordan  doth  hereby  covenant, 
agree,  and  promise  for  himself,  his  heirs,  etc.,  that  whenever  he,  the  said 
Jordan,  his  heirs  or  assigns,  shall  desire  to  make  use  of  the  said  party-wall 
in  the  erection  of  any  building  on  his  said  premises,  he  will  pay  to  the  said  Val- 
entine Hammann,  or  to  his  legal  representatives,  the  sum  of  9741.16,  being  tbe 
one-half  of  the  sum  to  be  expended  in  the  erection  of  tbe  said  party-wall." 
Defendant  denied  that  the  wall  built  by  plaintiff  was  a  party-wall,  or 
that  defendant  had  made  use  of  it  as  such;  and  counter-claimed  for  the  use 
and  occupation  of  his  land  on  which  the  wall  stood  as  built,  and  for  the  cost 
of  tbe  extra  walls  he  was  compelled  to  build  by  reason  of  defects  in  the  alleged 
party-wall.  The  court  directed  a  verdict  for  plaintiff;  the  case  to  go  to  the 
general  term  in  the  first  instance. 

Argued  before  Truax  and  Dugbo,  JJ. 

Jcuxih  F.  3f tiler,  for  plaintiff.    A.  Britton  Havena,  tor  defendant. 

Dttoro,  J.  There  is  preponderance  of  evidence  that  the  wall  built  by  tbe 
plaintiff  is  not  such  a  one  as  is  referred  to  in  the  agreement.  The  evidence 
rather  tends  to  show  that  it  is  not,  in  that  it  seems  the  wall  is  not  capable  of 
substantially  similar  use  by  each  of  tbe  adjoining  owners.  This  capability  is 
an  essential  characteristic  of  a  party-wall,  in  the  absence  of  a  special  agree- 
ment or  controlling  custom  providing  otherwise.  The  defendant  agreed  to 
pay  upon  the  use  of  the  party-wall  referred  to  in  the  agreement.  The  direc- 
tion of  a  verdict  for  the  plaintiff  was  error.  The  exception  thereto  must  be 
sustained,  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 


BoHLEN  V.  Metropolitan  El.  Bt.  Oo.  et  al. 

(Superior  Court  <V  New  York  CUy,  General  Term.    March  4, 1890.) 

Triai.  bt  Ck>UBT— Motion  to  Ahbitd  Fnmnros. 

Conflicft  in  the  findings  of  fact  by  tbe  conrt  witfaont  a  jury  is  a  judicial  error,  and 
cannot  be  corrected  after  judgment  on  a  motion  made  at  a  term  other  than  that  at 
whloh  the  judgment  was  rendered. 

Appeal  from  special  term. 

Action  by  Henry  Bohlen  against  the  Metropolitan  Elevated  Bailway  Com- 
pany and  the  Manhattan  Railway  Company.  The  special  term,  after  judg- 
ment, made  an  order  amending  a  finding  of  the  judge,  who  tiled  the  case 
without  a  jury,  and  defendants  appeal. 

Argued  before  Sedgwick,  C.  J.,  and  Dugro,  J. 

Davies  &  Rapallo,  for  appellants.    Sackett  &  Bennett,  for  respondent. 

DuoRO,  J.  The  general  term  of  this  court  recently  held  in  Pappenheim  v. 
Bailway  Co.,  7  N.  Y.  8upp.  679,  that  findings  of  fact  such  as  appear  in  the 
decision  of  this  case  are  in  irreconcilable  conflict.  Adopting  this  as  a  proper 
conclusion,  it  seems  that  it  is  impossible,  from  the  record  before  us,  to  say 
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\rhicb  of  the  conflicting  findings  is  correct.  The  error  sought  to  be  remedied 
by  the  order  appealed  from  is  therefore  judicial,  and  cannot  be  corrected  after 
judgment  upon  a  molion  made  at  a  term  other  than  that  at  which  the  judg-  ° 
ment  was  rendered.  Rockwell  v.  Carpenter,  25  Hiin,  529;  McLean  v.  Steio- 
art.  14  Hun,  472;  Qardiner  v.  Schwab,  34  Hun,  583;  Freem.  Judgm.  §§  70, 
101.    The  order  should  l>e  reversed. 


Goodsell  v.  Western  Union  Tel.  Co. 
(Superior  Court  of  New  York  City,  General  Term.    March  4, 1890.) 

1.  Bbsjlch  op  Costb^ot  to  Tbxnbuit  News. 

Plaiutiil  contracted  with  defendant,  a  telegraph  company,  to  fnrnish  news  re- 
ports, wbich  the  latter  agreed  to  transmit  at  certain  prices,  defendant  to  collect  all 
money  due  plaintiff,  and  m^ce  him  monthly  statements  and  payments  of  any  bal- 
ance. Afterwards  defendant's  president  wrote  plaintiff  that  lie  would  be  charged 
higher  prices,  otherwise  the  services  agreed  upon  would  no  longer  be  performed,  and 
in  a  subsequent  conversation  stated  to  plaintiff  that  the  contract  was,  as  requested, 
finally  repudiated  by  the  company,  but  that  he  might  take  time,  before  making 
other  terms,  to  make  other  arraugementa  with  his  subscribers.  Afterwards  plain- 
tiff informed  defendant  that  tie  could  make  no  other  terms,  and  insisted  upon  the 
original  contract  being  carried  out,  but  defendant  refused,  and  thereafter  failed  to 
make  monthly  statements  or  further  payments  to  plaintiff.  Held,  that  such  breach 
by  defendant  entitled  plainiff  to  abandon  any  further  performance  of  the  contract 
on  his  part,  and  to  sue  for  damages.    Isorasam,  J.,  dissenting. 

i.  Acnoss— Rbai.  Paxtt  m  Interest. 

Where  a  person  does  business  under  the  name  and  style  of  the  "National  Asso- 
ciated Press,  J.  H.  O.,  President, "  and  under  such  style  enters  into  a  contract,  be 
may  sue  personally  for  a  breach  thereof. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  James  H.  Goodsell  against  the  Western  Union  Telegraph  Com- 
pany. There  was  judgment  for  plaintiff,  and  both  plaintiff  and  defendant  ap- 
peal 

Argued  before  Sedqwice.  P.  J.,  and  Freedman  and  Inqraham,  JJ. 

George  W.  Miller,  for  plaintiff.     Rtuh  Taggart,  for  defendant. 

Sedgwick,  P.  J.  The  complaint  contains  allegations  of  two  causes  of  action 
for  the  breach  of  contract.  It  alleges  that  plaintiff  made  the  contract  with  the 
Atlantic  &  Pacific  Telegraph  Company,  and  that  afterwards  the  defendant,  by 
agreement  with  the  plaintiff,  assumed  and  promised  to  perform  the  obligations 
of  the  Atlantic  &  Pacific  Telegraph  Company,  contained  In  the  contract.  By 
that  contract  the  plaintiff  agreed  to  furnish,  for  transmission  by  the  telegraph 
company  over  its  lines,  "news  gathered"  by  the  plainti  IT,  and  the  telegraph  com- 
pany agreed  to  transmit  such  news  over  its  lines.  The  plaintiff  agreed  to  pay 
for  the  transmission  by  the  company  of  8,750  words  each  day,  on  an  average, 
the  sum  of  $5,000  each  month,  and  a  further  sum,  if  a  greater  number  of 
words  were  transmitted.  It  was  further  agreed  that,  in  case  a  less  number 
of  words  were  transmitted,  an  allowance  or  retmte  upon  the  monthly  sum  of 
S5,000  were  to  be  made;  the  yearly  sum,  however,  to  be  not  less  than  $50,000. 
The  seventh  clause  provided  that  tlie  collection  of  all  moneys  due  or  to  accrue 
from  papers  or  subscribers  to  the  plaintiff  shall  be  made  by  said  telegraph 
company  for  the  account  of  the  plaintiff,  and  a  full  and  detailed  account  shall 
be  at  all  times  duly  kept  by  said  telegraph  company,  which  account  shall  al- 
ways be  open  to  the  inspection  of  the  plaintiff,  and  the  same  shall  t>e  furnished 
and  rendered  in  due  form  by  said  telegraph  company  to  plaintiff  monthly,  and 
payments  of  balances,  if  any,  due  by  the  telegraph  company  to  the  plaintiff,  shall 
be  made  on  or  about  the  15th  day  of  each  and  every  month.  As  a  first  cause 
of  action,  the  complaint  alleged  that  the  plaintiff  provided  for  transmission, 
from  time  to  time,  news  reports;  that  defendant  transmitted  them,  and  pro- 
ceeded "to  collect  from  the  different  newspapers  so  served  with  plaintiff's  news 
reports  the  various  sums  agreed  between  said  newspapers  and  plaintiff  to  be 
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paid ;"  which  sums  sooollected  in  each  month  exceeded  largely  the  sum  agreed 
.  to  be  paid  by  plaintiff  to  the  telegraph  company  for  such  service,  and  that  there 
remains  due  and  payable  to  plaintiff  from  defendants,  for  money  actually  col- 
lected and  receiTed  by  defendant,  and  which  should  have  been  paid  over  to 
plaintiff  by  or  before  the  22d  day  of  June,  1882,  the  sum  of  832,000.  For  a 
first  defense  to  this  first  cause  of  action,  the  answer,  after  admitting  the  in- 
corporation of  the  defendant  and  of  the  Atlantic  &  Pacific  Telegraph  Company, 
and  the  nature  of  their  business  as  alleged  in  the  complaint,  denied  that  the 
telegraph  company  or  defendants  made  with  the  plaintiff  the  contract  averred 
in  the  complaint;  alleged  that  at  the  time  the  plaintiff  held  himself  oat  to  be 
engaged  in  the  business  of  collecting  and  delivering  news,  as  the  representa- 
tive and  agent  of  a  certain  association  called  the  "National  Associated  Press," 
of  which  he  clai  med  to  be  the  president,  and  was  so  known  to  the  telegraph  com- 
panies mentioned.  Excepting  matters  before  specifically  admitted,  it  denied 
each  of  the  allegations  of  the  complaint,  as  to  the  first  cause  of  action.  For  a 
second  defense  to  the  first  cause  of  action,  the  answer  admitted  that  the  con- 
tract set  out  in  the  complaint,  and  therein  averred  to  have  l>een  made  by  the 
Atlantic  &  Pacific  Telegraph  Company,  was  in  tact  made,  but  not  with  the 
plaintiff.  It  averred  that  the  plaintiff  at  the  time,  etc.,  "claimed  to  be  the 
president  of  the  National  Associated  Press,  and  to  represent  the  same;  that  lie 
executed  said  contract  as  president;  and  that  the  Atlantic  &  Pacific  Telegraph 
Company  entered  Into  said  contract  relying  upon  the  truth  of  the  representa- 
tions of  plaintiff;  and  that  as  late  as  January,  1882,  about  one  year  after  the 
date  of  the  alleged  contract,  plaintiff  still  insisted  that  the  National  Associ- 
ated Press  was  a  boTM  flde  and  lawful  association  or  company,  and  that  be 
was  duly  authorized  to  art  for  It;  and  that  the  said  representations  were  not 
true;  that  the  so-called  National  Associated  Press  never  had  any  existence; 
and  that  plaintiff's  claim  to  be  its  president,  and  to  represent  it  in  the  nego- 
tiations, and  as  such  president  to  execute  contracts  in  its  name,  was  wholly 
unauthorized,  unlawful,  and  fraudulent,  and  calculated  to  deceive  and  injure 
the  said  Atlantic  &  Pacific  Telegraph  Company;  and  that  the  said  contract, 
purporting  on  Its  face  to  be  made  between  the  Atlantic  &  Pacific  Telegraph 
Compiiny  and  the  National  Associated  Press,  was,  by  reason  of  the  ftots  here- 
inbefore alleged,  wholly  illegal,  fraudulent,  and  void."  For  the  third  defense 
to  the  first  alleged  cause  of  action,  the  answer  averred  that  the  defendant  had 
duly  accounted  for  and  paid  over  all  sums,  as  provided  by  the  contract  to  the 
plaintiff. 

Upon  the  trial,  the  defendants  took  the  position  that  the  contract  was  not 
made  with  the  plaintiff  personally,  and  asked  the  referee  to  find  that  the  plain- 
tifC,  not  being  a  party  to  the  agreement,  had  not  shown  any  right  or  title  by 
which  to  enforce  the  same  as  against  the  defendant.  The  defendants  did  not 
ask  a  finding  that  the  plaintiff  represented  that  there  existed  a  corporation 
named  the  National  Associated  Press,  of  which  he,  the  plaintiff,  was  the 
president.  It  appeared  by  the  testimony  that  there  was  an  i  ncorporation  named 
the  National  Associated  Press  Company,  Limited.  But  there  was  no  request 
to  find  that  it  was  intended  by  the  use  of  the  former  name  to  describe  tlie 
latter  corporation ;  and  there  was  no  testimony  which  required  the  referee  to 
find,  if  requested,  that  there  was  such  an  intention.  In  fact,  the  designation 
the  "National  Associated  Press"  was  applicable  to  a  fluctuating  number  of 
representatives  of  newspapers,  who  made  separate  contracts  with  the  plaintiff 
as  to  the  prices  which  they  would  pay  plaintiff  for  the  transmission  of  news  br 
the  defendants.  They  held  no  relations  to  each  other.  They  or  some  of  them 
may  have  claimed  that  they  had  a  right  to  share  in  the  profits  the  plaintiff 
would  gain  from  his  contract.  He  denied  that  they  had  such  a  right.  The 
testimony  showed  they  did  not  have  the  right.  But,  if  the  claim  were 
valid,  it  would  not  follow  that  the  contract  in  suit  was  not  made  with  the  plain- 
tiff.   And  again,  if  the  contract  should  be  held  to  have  been  made  with  them, 
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tbeplaintifiF  being  one  of  the  parties  in  interest,  they  not  being  a  legal  incorpo- 
lalion  or  association,  tlie  defendants  sliould  liave  taken  advantage  by  answer 
of  the  defect  of  pnrties  plaintiff.  Tliere  being  no  natural  or  legal  person,  spe- 
cifically named  by  the  description  of  the  party  of  the  second  part,  unless  it 
was  the  plaintiff  personally,  it  was  a  matter  of  fact  to  find  what  or  who  was 
intended  by  that  description.  And  I  tbinic  that  the  finding,  as  requested  by  de- 
fendants, wa3  correct  that  tlie  plaintiff  did  business  under  the  name  and  style 
of  the  "Xational  Associated  Press,  James  H.  Goodsell,  President."  This  find- 
ing referred  to  a  time  designated  as  on  and  after  February  1,  1881,  10  days 
after  the  contract  was  made.  The  evidence  did  not  show  that  there  was  a 
different  mode  of  doing  business  at  the  time  the  contract  was  made.  This 
sabject  has  received  attention  on  former  appeals,  and  it  has  been  held,  as  it 
is  now  held,  that  the  plaintiff  personally  liad  a  cause  of  action. 

TheTemaining  inquiry,  as  to  the  first  cause  of  action,  is  whether  the  ref- 
eree was  justified  in  his  assessment  of  damages  by  the  testimony  in  the  case. 
Upon  this  point  the  books  of  the  defendant  showed  a  balance  in  favor  of  the 
plaintiff  amounting  to  $89,087.31.  The  significance  of  this  lies  in  the  fact 
that  it  shows  that,  for  whatever  services  hsul  been  actually  rendered,  the  de- 
fendant had  never  charged  the  plaintiff  with  more  than  about  $5,000  per 
month,  including  extras.  By  reducing  the  said  balance  to  $16,777.44,  the 
referee  must  have  allowed  the  defendant  the  maximum  rate  for  the  regular 
service  under  the  contract,  and  for  extra  services,  as  follows: 
Maximum  price  of  $5,000  per  month: 
15  months  and  21  days,  •  •  -  •  .9  76,500  00 

All  of  Schedule  S, 6,367  48 

All  of  Schedule  Z}, 4,653  37 

Of  Schedule  X,  the  two  items  ■hwwlng  special  arrange- 
ments, "Lawrence,"  -  -  -  -  -  630  00 
Showjiig  "ABtmrn"  Despatch,  ....  390  00 
Of  Schedule  X|,  on  same  principle  as  X,  "Auburn,"  •  120  00 
Of  Schedule  Y,  aU  but  "For  Western  Circuit, "  -  4,313  26 
Of  Schedule  Y<(. 68  45 

Total, •  95,272  56 

With  these  allowances,  the  account  stands  as  follows: 
Collections  by  defendant  from  plaintiff's  customers,  as  ad- 
mitted by  stipulation.    ....  -         $157,800  00 
Fsyments  made  by  defendant  to  plaintiff  on  account  thereof, 
as  admitted  by  stipulation,        ....  45,750  00 


Balance  to  be  accounted  for,  ...         $112,050  00 

Credits  to  which  the  defendant  is  entitled  for  services  and 
extra  services,     ......  95,272  56 


$  16,777  44 
Upon  the  whole  case,  and  after  the  consideration  of  all  the  conflicting  claims 
of  both  parties,  I  am  of  the  opinion  that  the  balance  then  struck  allows  to  the 
defendant  all  that  it  can  reasonably  claim.  If  there  is  any  error  in  it  of  a  sul>- 
itantial  character,  it  is  against  the  plaintiff,  and  in  favor  of  the  defendant; 
for  it  is  by  no  means  clear  that  the  defendant  can  rightfully  charge  the  max- 
imom  rate  allowed  to  each  and  every  month  in  addition  to  the  extras  allowed. 
Tbe  above  statement  of  the  account  has  been  made  by  Judge  Fbeedman,  and 
verified  by  me.  There  was  no  error  in  the  assessment  of  the  damages  on  the 
fint  caose  of  action,  and  I  proceed  to  tbe  questions  that  relate  to  the  second 
cause  of  action. 

Tbe  second  cause  of  action  averred  the  making  of  the  contract,  and  the  as- 
inmption  by  the  defendant  of  the  obligation  of  the  Atlantic  &  Pacific  Tele- 


Digitized  by 


Google 


428  HEW  YORK  suppLEMEKT,  vol.  9.      [Supcr.  Ct.  N.  Y. 

graph  Company.  It  further  averred  that  on  March  11,  1882,  without  anj  de- 
fault on  the  part  of  the  plaintiff,  the  defendant  ceased,  refused,  and  neglected 
to  further  carry  oat  or  perform  said  contract;  that  in  the  month  of  February, 
1881,  and  in  each  month  thereHfter,  the  defendant  had  failed  and  neglected  to 
render  the  plaintiff  the  account  of  collections,  as  provided  in  the  contract,  al- 
though often  requested  by  plaintiff  to  render  such  statement;  that  on  and  l>e- 
fore  March  11,  1882,  plaintiff  often  demanded  of  defendant  that  it  should 
carry  out  said  contract  according  to  its  terms,  and  that,  by  reason  of  said 
breaches  of  the  said  contract,  the  plaintiff  had  been  greatly  damaged.  The 
answer  in  its  first  and  second  defenses  to  this  second  cause  of  action  set  up 
the  same  matter  that  was  averred  in  the  first  and  second  defenses  to  the  first 
cause  of  action,  and  as  a  third  defense  to  the  second  cause  of  action  denied 
that  the  defendant  had  at  any  time  ceased,  refused,  or  neglected  to  do  any  of 
the  acta  provided  for  in  said  contract,  or  had  at  any  time  refused  or  neglected 
to  render  accounts  of  the  collections  made  by  said  defendant  for  said  National 
Associated  Press,  or  for  the  plaintiff.  The  answer,  by  way  of  counter-claim, 
alleged  that  there  was  due  from  plaintiff  to  defendant  $15,000  for  telegraphic 
services  rendered  by  the  latter  to  the  former.  On  this  second  cause  of  action 
the  referee  found  for  the  plaintiff  in  the  sum  of  $30,000.  On  this  appeal  the 
learned  counsel  for  the  defendant  argues  that  there  was  no  proof  that  defend- 
ants were  guilty  of  such  a  breach;  that  it  entitled  the  plaintiff  to  recover  dam- 
age under  the  second  cause  of  action  as  for  a  breach  of  all  the  obligations  of 
the  defendant  under  the  contract;  and  that,  assuming  there  was  a  breach,  it 
was  of  a  part  of  the  contract  that  did  not  involve  the  entire  contract,  and  did 
not  justify  the  plaintiff  in  treating  the  contract  as  ended,  but  called  for  a  far- 
ther performance  or  tender  of  performance  by  plaintiff  of  his  obligations  un- 
der that  part  of  the  contract  that  was  not  annulled  by  the  alleged  breach. 
This  argument  calls  for  the  consideration  of  facts  that  will  now  be  adduced 
from  the  findings  or  the  testimony. 

In  March  11,  1882,  the  president  of  the  defendant  wrote  to  the  plaintiff : 
"I  am  therefore  directed  by  the  subcommittee  to  whom  this  subject  was  re- 
ferred to  say  to  you  that  from  and  after  this  date  you  will  be  charged  for  the 
transmission  of  your  press  reports  the  same  rate  as  that  charged  for  other 
combination  press  reports  in  the  respective  territories  in  which  said  reports 
are  handled  under  existing  agreements,  and  that,  unless  such  rate  is  paid  or 
secured  to  be  paid  to  this  company,  the  service  will  be  discontinued.  The 
committee  feel  tliat  you  cannot  regard  this  as  short  notice,  since  our  free  dis- 
cussion of  the  subject  for  three  months  past  has  given  you  ample  notice  that 
it  was  our  purpose  and  intention  to  increase  the  rates  for  your  reports  to  that 
paid  us  by  other  customers  for  like  services,  and  the  committee  feel  that  a  de- 
cisive step  in  this  direction  has  been  already  too  long  postponed."  In  fact, 
the  plaintiff  did  not  treat  this  as  a  present  repudiation  of  the  contract  by  tbe 
defendant,  nor  did  the  defendant  press  tbe  plaintiff  to  immediate  action  upon 
the  letter.  In  a  conversation  between  the  plaintiff  and  tbe  president  of  ttie 
defendant,  a  little  time  after  the  letter,  the  president  said  to  the  plaintiff  tliat 
the  contract  could  not  be  considered  any  longer;  that  he  must  inform  him 
finally  that  the  contract  was  repudiated  by  the  company;  that  they  would  not 
perform  anymore  service  under  the  contract;  but  that,  if  tlie  plaintiff  wished 
to  carry  on  bis  business  under  a  new  contract  in  accordance  with  new  terms, 
they  would  give  him  time  to  see  what  sort  of  an  arrangement  he  could  make 
with  bis  customers.  The  plaintiff  proceeded  to  negotiations  with  his  sub- 
scribers until  March  24th;  when  the  president  wrote  a  letter,  giving  new 
terms  for  a  contract,  and  then  continued:  "I  send  you  duplicates  of  this  let- 
ter, one  of  which,  returned  to  me  with  your  acceptance  and  signature,  will 
constitute  the  stipulations  between  yourself  and  this  company,  and  a  sufficient 
basis  for  settlement  for  the  services."  This  was  not  treated  as  final,  for  the 
plaintiff,  in  a  conversation  hiul  with  the  president  a  few  days  after  the  latter, 
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asked  for  more  time  to  make  the  experiment,  and  that,  if  the  company  were 
to  give  more  time,  he  would  see  what  could  be  dune,  and  then  the  president 
answered:  "Go  ahead,  and  see  what  jou  can  do."  The  plaintiff  continued 
his  efforts  with  his  subscribers.  About  the  middle  of  June,  the  plaintiff  told 
the  president  that  lie  could  not  make  new  arrangements,  and  the  president 
said  that  the  subject  could  not  be  reopened;  tliat  it  was  disposed  of  absolutely. 
The  plaintiff  then  and  at  all  times  insisted  that  the  contract  should  be  carried 
out  according  to  its  terms.  The  disbursing  oQicer  of  the  company  in  June 
refused  to  pay  the  plaintff  any  more  money.  On  June  20, 1882,  the  plaintiff 
notified  the  compiiny  that  he  had  not  waived  and  did  not  waive  any  right  or 
claims  under  the  contract,  but  insisted  on  the  same;  that  he  had  always  been 
and  still  was  ready,  able,  and  willing  and  offered  to  carry  out  the  contract  on 
his  part.  The  noUce  ended:  "My  contract  provides  for  monthly  settlements, 
and  I  desire  to  call  your  attention  to  the  fact  that  no  settlement  has  been  had 
for  several  months,  although  the  same  has  been  promised  from  time  to  time." 
The  defendants  did  not  reply  to  this  notice,  excepting  that  the  president  said 
he  woald  refer  the  matter  to  counsel,  and  did  not  make,  or  offer  to  make,  any 
settlement.  On  the  22d  June  the  plaintiff  ceased  to  furnish  any  matter  for 
transraissiun  by  the  defendant.  From  March  11th  to  June  22d  the  plaintiff 
regularly  furnished  matter  for  transmission,  and  the  defendant  transmitted 
underthe  contracts,  collecting  the  moneys  as  directed  by  the  plaintiff.  Indeed, 
by  its  answer  and  the  testimony  it  gave,  it  took  the  position  that  it  had  fully 
performed  down  to  the  22d  day  of  June,  and  that  there  was  no  breach  by  It 
thereafter.  It  Is  not  correct  to  say  that  it  had  fully  performed  down  to  June 
22d.  It  had,  in  violation  of  the  contract,  omitted  to  make  monthly  state- 
ments and  monthly  payments.  It  may,  however,  be  conceded  that  the  plain- 
tiff maintained  the  contract  until  June  22d,  and  that  at  that  time  his  rights 
were  confined  to  recover  the  sums  due  by  the  contract,  and  were  not  for  dam- 
ages for  the  loss  of  the  contract.  After  June  20th,  when  the  notice  was  given, 
the  defendant  was  bound  to  perform  its  obligation  to  furnish  monthly  state- 
ments and  make  monthly  payments.  Winchell  v.  Scott,  114  K.  Y.  640,  21 
N.  £.  Kep.  1065.  The  referee  might  properly  And  that  the  notice  of  June 
20th  contained  a  demand  oCdefendant  that  they  should  render  the  statements, 
and  pay  as  provided.     They  did  not  do  this. 

While  the  mere  omission  to  make  one  monthly  statement  or  payment  might 
not,  under  some  circumstances,  amount  to  a  repudiation  of  the  whole  of  the 
contract  by  the  defendant,  I  am  of  opinion  that  where  the  omission  is  not 
made  upon  a  ground  which  might  not  be  applicable  to  future  omissions,  and 
is  not  caused  by  peculiar  circumstances  that  might  not  again  occur,  but  ap- 
pears to  be  upon  grounds  that  would  apply  to  future  omissions,  a  single  omis- 
sion is  a  present  breach,  that  absolves  the  other  party  from  the  duty  of  con- 
sidering the  contract  as  continuing,  and  of  performing  or  tendering  perform- 
ance thereafter.  In  the  present  case  there  was  not  a  bare  single  omission, 
and  nothing  more.  There  had  been  earlier  omissions,  and  there  were  facts 
and  declarations  by  defendant's  agent  that  gave  peculiar  significance  to  the 
omission  of  defendant  after  June  20th.  The  referee  might  rightfully  con- 
sider that  under  the  circumstances  the  defendant  >vas  called  upon  to  make  an 
answer  to  the  notice,  and  that  entire  silence  was  an  evidence  in  part  of  an  in- 
tention not  to  perform  the  contract  any  longer.  The  obligation  to  render 
statements  and  make  payments  had  an  important,  substantial  reference  to  the 
object  for  which  the  contract  was  made  by  plaintiff.  It  held  a  direct  relation 
to  the  main  objects  of  the  contract,  and  was  not  collateral  and  ancillary  as 
the  obligation  passed  upon  in  Bogardus  v.  Insurance  Co.,  101  N.  Y.  328,  4 
N.  E.  Rep.  522.  Nor  was  the  omission  to  account  and  pay  by  defendants  due 
to  peculiar  circumstances,  and  made  under  a  mistake  of  the  law  of  the  case, 
and  without  any  intent  not  to  make  future  payments,  as  was  the  case  of  Iron 
Co.  V.  Naylor,  9  Q.  B.  Div.  648.   In  that  case,  the  law  was  announced  to  be  that 
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"non-payment  on  the  one  hand,  or  non-delivery  on  the  other,  may  amount  to 
auch  an  act,  or  may  be  evidence  for  a  jury  of  an  intention  wliolly  to  abandon 
the  contract,  and  set  the  other  party  free."    The  learned  referee  did  not 
specitically  find  that  the  omissions  were  accompanied  with  an  intent  wholly 
to  abandon  the  contract.    No  specific  finding  was  aslced  by  either  party  on 
the  subject.    But  it  was  found,  in  the  findings  that  related  to  the  letters  of 
.  March  11th  and  24tb,  that  the  intention  of  the  defendant,  evinced  by  it  to 
repudiate  the  obligations  of  the  contract,  existed  to  June  22d.    The  broad  in- 
quiry is  whether,  at  the  time  in  question,  the  one  party,  considering  alt  the 
circumstances,  took  a  position  that  properly  led  the  other  party  to  believe  that 
there  would  be  no  further  performance.    If  he  did,  the  other  party  was  not 
bound  to  tender  further  performance  on  his  part.     The  testimony  required 
the  referee  to  find  that  on  June  20th,  or  immediately  thereafter,  the  defend- 
ants took  the  kind  of  position  referred  to,  that  they  would  not  further  per- 
form.   It  is  argued  that  there  was  an  inconsistency  between  making  the  let- 
ters of  March  11th  and  24th  a  final  and  total  breach,  and  allowing  the  plain- 
tiff to  recover  as  if  under  the  conti-act,  down  to  June  22d,  and  then  agaio 
finding  thata  total  breach  occurred  by  reason  of  the  defendant's  omissions  after 
June  20th.     If  there  be  an  inconsistency  in  this,  it  has  not  resulted  in  any 
detriment  to  the  defendant,  for  the  damage  to  be  given  for  the  time  between 
March  11th  and  June  20th  would  be  the  same,  if  claimed  under  and  in  per- 
formance of  the  contract,  or  if  claimed  for  breach  of  the  contract.     Hoicard 
V.  Daly,  61  N.  T.  362;  Everson  v.  Powers,  89  N.  T.  527.    But  I  do  not  find 
that  there  is  any  inconsistency.    By  the  letters  there  was  an  absolute  repu- 
diation of  the  contract  by  the  defendant,  yet,  while  the  defendant  constaatly 
refused  to  absolutely  withdraw  that  repudiation,  they  consented  that  itsbould 
not  be  deemed  to  take  effect  for  a  certain  time,  and  protracted  that  time,  un- 
til the  plHintifl  declared  that  he  could  not  make  the  arrangement  for  the  mak- 
ing of  which  the  time  was  given.    Then  the  repudiation  of  the  contract  in 
the  letter  was  definitely  asserted.    And  this  definitive  repudiation  was  coin- 
cident with  the  total  breach  by  defendant  of  omitting  to  furnish  statement 
and  make  payment  after  the  notice  of  .Tune  20th.    It  was  not  incongruous 
with  these  facts  to  view  the  letters  as  containing  a  repudiation  of  the  con- 
tract, and  final  so  far  as  the  result  was  concerned,  but  suspended  for  a  time. 
It  is  not  necessary  to  say  more,  because  the  learned  referee  examined  fully 
and  correctly  the  questions  of  the  case.    The  plaintiff  also  appealed  from  the 
judgment.    No  exceptions  taken  by  him  on  the  trial  call  for  a  reversal.    Tlie 
judgment  should  be  affirmed,  without  costs  to  either  party.    Fbkedham,  J., 
concurs. 

Inorahah,  J.,  {dissenting.)  The  question  as  to  the  right  of  the  plaintiff 
to  recover  on  the  second  cause  of  action  presented  on  this  appeal  does  not  dif- 
fer materially  from  that  presented  to  the  general  terra  of  this  court,  when 
the  case  was  before  us  on  the  last  appeal.  See  55  N.  Y.  Super.  Ct.  568.  And 
a  majority  of  the  court  then  held  that,  upon  the  case  as  then  presented,  "the 
plaintiff  failed  to  establish  a  total  breach  of  the  contract  by  the  defendant  be- 
fore he  [the  plaintiff]  voluntarily  ceased  business  under  the  contract,"  and 
for  that  reason  reversed  the  judgment  in  favor  of  the  plaintiff.  I  cannot  see 
that  the  case  is  at  all  changed  by  the  evidence  produced  on  the  new  trial,  and, 
after  a  careful  re-examination  of  the  question,  I  am  of  the  opinion  that  the 
plaintiff  failed  to  prove  a  total  breach  of  the  contract  by  defendant,  as  alleged 
in  the  complaint  as  the  foundation  of  the  second  cause  of  action;  andthatttie 
plaintiff,  by  insisting  that  the  contract  was  in  force  down  to  the22d  of  June, 
1882,  and  proceeding  under  it,  elected  to  continue  the  contract  in  forc& 
That  he  cannot  proceed  with  the  contract  on  the  footing  that  it  still  exists, 
and  also  treat  the  acts  of  the  defendant  as  an  immediate  breach,  and  that 
bringing  an  action  upon  the  contract  as  an  existing  contract,  and  recoveriDg 
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a  jodgment  for  the  amount  due  under  the  contract  down  to  the  22d  of  June, 
estopped  yie  plaintiff  from  insisting  that  the  acts  of  the  defendant  on  the  lltti 
of  March  constituted  a  breach.  My  views  on  this  question  are  fully  ex- 
presaed  in  the  opinion  delivered  at  the  general  term  on  the  last  appeal,  and  it 
is  not  necessary  for  me  to  state  them  here.  I  wish  simply  to  call  attention  to 
the  all^ations  of  the  complaint  and  the  report  of  the  referee.  The  plaintiff 
Alleges  for  a  second  cause  of  action  that,  without  any  failure  or  default  of  the 
plaintiff  on  or  alraut  the  11th  of  March,  1882,  the  defendant  failed,  ceased, 
refused,  and  neglected  to  further  carry  out  or  perform  said  contract  or  agree- 
ment, and  also  alleges  that  thereupon  and  thereafter  plaintiff  often  requested 
and  demanded  of  defendant  that  it  should  carry  out  the  said  contract  accord- 
ing to  its  terms,  and  plaintiff  was  always  ready,  able,  and  willing  to  perform 
the  same  on  his  part,  and  duly  offered  to  so  do;  but  the  defendant  continued 
to  refuse  so  to  do,  or  to  carry  on  or  perform  the  services  provided  to  be  per- 
formed for  the  plaintiff,  except  that  defendant  would  perform  a  less  service, 
and  wonid  transmit  and  deli  vera  less  number  of  words,  at  a  greatly  increased 
price.  The  foundation  of  this  cause  of  action  is  thus  founded  upon  a  total 
breach  of  the  contract  by  the  defendant  on  the  11th  of  March,  1882.  Xo 
subsequent  act  of  the  defendant  is  alleged  in  the  second  cause  of  action  fur 
which  plaintiff  asks  to  recover,  and  to  entitle  plaintiff  to  recover  on  that 
Cause  of  action  he  must  prove  that  the  defendant  committed  a  breach  of  the 
contract  on  March  11, 1882.  As  I  understand  the  report  of  the  referee,  he 
does  not  lind  as  a  fact  that  the  defendant  did  commit  a  total  breach  of  the 
contract  of  March  11,  1882.  The  referee  finds  that  the  defendant  wrote  cer- 
tain letters  to  the  plaintiff,  and  that  the  plaintiff  sent  a  communication  to  the 
defendant  between  March  11, 1882,  and  June  20,  1882;  and  then  by  the  tenth 
finding  of  fact  that  from  the  3d  of  February,  1881,  to  and  including  the  22d 
of  June,  1882,  the  plaintiff  fully  performed  and  fulfilled  on  his  part  all  the 
terms  and  conditions  of  said  contract,  but  the  defendant  did  not  perform  all 
the  terms  and  conditions  of  said  contract  on  its  part  to  be  performed  and  ful- 
filled as  the  assignee  and  representative  of  the  Atlantic  &  Pacific  Telegraph 
Company,  and  said  defendant  failed,  neglected,  and  refused  to  perform  and 
fulfill  the  terms  and  conditions  of  such  contract  during  said  time.  The  ref- 
eree also  found,  at  the  request  of  the  defendant,  that  after  the  writing  of  the 
letters  of  March  11th,  March  24lb,  and  May  lOtti  the  plaintiff  continued  to  de- 
liver his  reports  to  the  defendant  for  transmission,  and  the  same  were  gener^ 
ally  transmitted  by  the  defendant,  as  delivered  to  it,  to  the  several  points 
mentioned  in  Schedule  A,  and  to  said  other  additional  points  as  the  defendant 
was  requested  to  serve  news  reports  under  the  contract  set  out  in  finding  ITo. 
4.  up  to  the  22d  of  June,  1882,  when  the  plaintiff  ceased  to  deliver  reports  for 
transmission.  And  the  referee  also  finds  that  early  and  prior  to  the  month  of 
June  the  plaintiff,  in  conversation  with  the  president  of  the  defendant,  in- 
formed the  president  that  he  was  unable  to  carry  out  the  arrangement  of 
March  11, 1882,  March  24th,  and  May  10th,  and  said  to  the  president  of  the 
defendant  "that  he  might  as  well  stop  the  service;"  and  the  said  president  re- 
plied "that  be  did  not  propose  to  stop  the  service."  On  these  findings  of  the 
referee  I  do  not  think  that  there  was  such  a  breach  of  the  contract  as  would 
entitle  the  plaintiff  to  abandon  the  further  performance  of  the  contract  on  his 
part  on  the  22d  of  June,  and  then  maintain  an  action  for  a  breach  of  the  con- 
tract against  the  defendant.  As  before  stated,  the  referee  has  failed  to  ex- 
pressly find  such  a  breach  by  the  defendant,  but  has  found  facts  which  show 
that  the  defendant,  down  to  the  22d  of  June,  was  carrying  out  the  essential 
provisions  of  the  contract,  and  had  by  its  president  expressly  stated  to  the 
plaintiff  that  defendant  did  not  propose  to  stop  the  service  under  the  contiact. 
As  was  said  in  Bogardtu  v.  rnsurance  Co.,  101  N.  Y.  335,  4  N.  £.  Bep.  522: 
"It  is  only  when  the  non-performance  is  of  a  condition  precedent,  or  where 
such  party  has  wholly  refused  to  perform,  or  has  wholly  disabled  himself  from 
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completing  a  substantial  performance,  that  the  other  party  is  relieved  from 
performance,  or  a  tender  thereof."  I  do  not  think,  therefore,  that  the  plain- 
tiff can  recover  on  the  second  cause  of  action,  and  for  that  reason  the  judge- 
ment should  be  reversed.  As  to  the  right  of  plaintiff  to  maintain  tliis  action 
for  tiie  recovery  of  the  amount  due  under  the  contract,  I  consider  that  as  set- 
tled by  former  adjudications  of  this  court. 


Camfbeli.  0.  Gallaqheb  et  at. 
(Superior  Cov/rt  cf  New  York  City,  Special  Term.    January  18, 1890.) 

Revival  o»  Actions— Dbath  of  Plaistiff— Costs. 

Code  Civil  Proo.  N.  Y.  1 1396,  grives  the  right  of  appeal  to  a  person  aggrieved  by 
an  order,  who,  though  not  a  party  to  the  suit,  is  entitled  to  be  subsUtoted  in  place 
of  a  party;  or  who  has  acquired,  since  the  order  was  made,  an  interest  wliich.  if 
previously  acquired,  would  have  entitled  him  to  be  so  snostitnted.  Held  that 
where  plaintiff  dies  pending  appeal  from  an  order  dismissing  his  complaint,  and 
awarding  costs  against  him,  in  a  suit  that  from  its  nature  abates  on  his  death,  his 
administratrix  may  have  the  suit  revived  in  ber  name,  and  prosecute  the  appeal  U> 
relieve  herself  from  liability  for  the  costs. 

Action  by  William  F.  Campbell,  an  infant,  by  guardian  ad  litem,  against 
one  Gallagher  and  others,  for  assault  and  battery  and  false  imprisonment.  At 
the  trial  an  order  was  made  dismissing  the  complaint,  and  awarding  costs 
against  plaintiff.  Pending  an  appeal  from  this  order,  plaintiff  di^;  and 
Sarah  Ann  Campbell,  who  was  appointed  and  qualified  as  his  administratrix, 
moves  to  revive  the  action  In  her  name.  Section  1296  provides:  "A  person 
aggrieved,  wlio  is  not  a  party,  but  is  entitled  by  law  to  be  substituted  in 
place  of  a  party;  or  who  has  acquired,  since  the  malting  of  the  order  or  the 
rendering  of  the  judgment  appealed  from,  an  interest  which  would  have  en- 
titled him  to  be  so  substituted,  if  it  had  been  previously  acquired, — may  also 
appeal,  as  prescribed  in  this  chapter  for  an  appeal  by  a  party." 

Cornell,  Secor  <6  Paige,  for  the  administratrix.  F.  Q.  Gallagher,  for  de- 
fendant. 

DtroBO,  J.  The  administratrix  of  the  plaintiff's  estate  moves  that  she  be 
substituted  plaintiff,  and  that  the  action,  which  is  for  damages  for  personal 
injuries,  be  revived  and  continued  in  her  name  as  such  administratrix.  Upon 
the  trial  the  plaintiff  was  nonsuited,  and  judgment  entered  accordingly,  with 
costs.  Pending  an  appeal  to  the  general  term,  tlie  plaintiff  died.  It  appears 
that  the  sole  design  for  a  revival  and  continuance  of  the  action  is  that  the  ap- 
peal from  the  judgment  may  be  prosecuted,  and  so  the  plaintiff's  representa- 
tive be  afforded  an  opportunity  of  relieving  herself  from  liability  for  the  costs 
of  the  nonsuit.  The  defendant's  counsel  contends  that,  the  cause  of  action 
having  ceased  to  exist  upon  the  death  of  the  plaintiff,  the  action  cannot  be 
revived,  and  to  support  his  position  he  relies  mainly  upon  PensirU  v.  WUkiWt 
54  N.  Y.  Super.  Gt.  146,  and  Corhett  v.  Railtoay  Co.,  114  N.  Y.  579,  21  N. 
E.  Rep.  1033.  His  contention  would  probably  be  correct  if  It  were  the  de- 
sign of  the  mover  to  continue  the  action  for  any  othet  purpose  than  to  relieve 
herself  from  liability  upon  the  judgment.  In  the  case  of  Pessini  v.  WUkins 
the  appellant  did  not  claim  to  be  aggrieved  because  of  costs;  he  asserted  that 
the  cause  of  action  survived  the  death  of  a  defendant.  The  court  held  that 
this  was  not  so.  Whether  the  appellant  had  a  right  to  revive  the  action  for 
the  purpose  of  an  appeal  from  the  judgment,  in  o^er  to  relieve  liimself  from 
costs  of  the  nonsuit,  does  not  appear  to  have  l)een  presented  to  the  attention 
of  the  court,  or  intentionally  passed  upon.  In  Corhett  v.  Railtoay  Co.,  the 
plaintiff,  who  moved  to  revive,  was  in  no  way  aggrieved  by  the  judgment 
appealed  from,  and  no  question  as  to  costs  arose,  the  general  term  havini;  re- 
versed a  nonsuit  at  the  trial.  In  the  present  case  the  administratrix  claims 
to  be  and  is  aggrieved  by  the  judgment  against  her  intestate,  for  she  is  by  it 
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liable  to  pay  certain  coats,  and,  as  a  step  towards  relieving  herself  from  this 
liabilitj.  she  makes  the  present  motion.  Section  1294  of  tlie  Code  of  Civil 
Procedure  reads:  "A  party  aggrieved  may  appeal  in  a  case  prescribed  in  this 
chapter,  [chapter  12,]  except  where  the  judgment  or  order  of  which  he  com- 
plains was  rendered  or  made  upon  his  default."  It  has  been  held  that  the 
words  "party  aggrieved"  embrace  the  representatives  of  a  deceased  party. 
Beetchv.  Gregory,  2  Abb.  Pr.  203-209;  Martin  v.  Kanouse,  Id.  892.  If  this  in- 
terpretation be  correct,  then,  as  the  judgment  in  this  action  is  prescribed  in 
chapter  12  of  the  Code  as  appealable,  the  administratrix  has  a  right  to  appeal; 
but,  if  this  be  not  a  true  interpretation  of  the  words,  the  right  of  appeal  ex- 
ists, it  seems,  in  a  case  such  as  the  present,  by  virtue  of  section  1296  of  the 
Code  of  Civil  Procedure.  See  Sost  v.  Wigg,  100  N.  Y.  243,  3  N.  E.  Rep.  180. 
£very  right  incidental  to  and  necessary  for  an  appeal  attends  the  right  of  ap- 
peal; and  so,  if  the  revival  of  the  action  and  its  continuance  in  the  name  of 
the  administratrix  is  necessary  in  order  that  an  appeal  may  be  prosecuted, 
the  right  to  revive  and  continue  the  action  must  be  had  as  incidental  to  the 
right  of  appeal,  t.  Peer  v.  Cookerow,  18  N.  J.  £q.  136.  Of  course,  as  the  cause 
of  action  ceased  to  exist  upon  the  plaintiff's  death,  there  can  be  no  relief  ob- 
tained by  appeal  other  than  from  the  costs  at  trial  term.  The  motion  should 
be  granted,  with  tlO  costs. 

Edison  United  Manut'o  Go.  v.  Hazard  et  al. 
(Superior  Court  qf  New  York  CUv,  Oeneral  Term.    April  7, 1890.) 

»T-lirr»iTTfi»  or  PABTT  BBtOBS  TbIAI^-INODLP^TORT  BVISBNOB. 

The  qneation  whether  a  proposed  ezaminatloii  of  a  party  before  trial  calls  for 
testimony  which  might  be  nsed  to  subject  him  to  a  statutory  iMualty  should  he  de- 
termined on  the  examination,  and  not  by  an  appeal  from  the  order  directing  the 
examination. 

Appeal  from  special  term. 

Action  by  the  Edison  United  Manufacturing  Company  against  Bowland  N. 
Hazard  and  others.  Defendant  Hazard  appe&  from  an  order  denying  a  mo- 
tion to  vacate  an  order  for  bis  examination  as  a  party  before  trial. 

Argued  before  Sedowiok  and  Duoko,  J  J. 

Alberttu  Ptrry,  tox  appellant.    P.  Q.  Bckerson,  for  respondent. 

Per  Cttbiam.  The  objection  taken  to  the  order  for  defendant's  examina- 
tion was  that  the  proposed  examination  might  call  for  testimony  that  could 
be  used  to  subject  the  defendant  to  a  statutory  penalty.  The  order  confined 
the  examination  by  such  limits  that  it  cannot  now  be  said  that  the  appre- 
hended result  must  happen.  In  this  case  it  Is  best  that  any  question  as  to  a 
pitrilege  by  defendant  against  inculpating  himself  be  determined  upon  the 
examination,  when  his  rights  will  be  completely  protected.  Order  afl^'med, 
with  810  costs. 


Vabbimgton  et  ai.  v.  American  Loan  &  Trust  Co.  et  dl. 
(Superior  Court  of  Neu  York  City,  SpeeUa  Term.    January  31, 189a) 

1.  BXXCITTOBS  Ain>  ASMINIBTRjLTOKg — SUITS  BT  FORBION  ASMISISTSATOB. 

A  toreiffn  executor  or  administrator  has  no  standing  as  a  party  plaintiff  in  the 
oourta  of  New  York  unlesa  he  has  taken  oat  letters  there. 
3.  Sams— Dbsobiftio  PxB80X.a, 

The  words,  "asadministratoroftheestate  of  L.  B.,  deceased,  eta,  "appearing  in  the 
title  of  an  action,  cannot  be  treated  as  mere  descriptio  pertotue, 
8.  Tbvsts— Sum  to  Rbkovb  Tbdsteb— Pabttbs. 

A  suit  by  the  holders  of  a  greater  part  in  value  of  bonds  secured  by  the  deposit  of 
securities  In  the  hands  of  a  trustee,  under  an  instrument  of  trust,  to  remove  the 
trustee  for  miscondnot,  and  appoint  another  to  administer  the  trust,  without  mak- 
v.9N.Y.8.no.6 — 28 
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ing  the  holders  of  the  rest  of  the  bonds  parties,  cannot  be  maintained.  It  Is  not 
sufficient  to  name  them  in  the  title  as  defendants,  as  "the  unknown  persons,  own- 
era  and  holders  of  the  debenture  bonds  mentioned  in  the  complaint. " 

Action  by  Horace  Farrington  and  William  H.  Brighain,  as  administrator 
of  the  estate  of  Luther  Brigham,  deceased,  against  the  American  Loan  &Trust 
CJompany  of  New  York,  James  L.  Williams,  receiver  of  the  American  Elec- 
tric Manufacturing  Company,  and  the  unlinown  persons,  owners  and  hold- 
ers of  the  debenture  bonds  mentioned  in  the  complaint.  The  complaint,  inter 
tilia,  alleges  that  on  December  1, 1885,  the  American  Electric  Madufactoring 
Company  deposited  with  the  American  Trust  Company  certain  stocks  o(  other 
companies  under  a  trust  agreement  which  provided  that  such  stocks  should  be 
held  by  the  trust  company  as  collateral  security  for  debenture  bonds  of  the 
electric  company,  which  were  to  be  issued  by  the  electric  company  and  certi- 
fled  by  the  trust  company:  that  the  plaintiff  Farrington  and  Luther  Brig- 
ham  became  at  certain  times  the  owners  of  some  of  these  bonds ;  and  that  Lu- 
ther Brigham  died  intestate,  and  letters  of  administration  upon  his  estate 
were  granted  in  the  state  of  Massachusetts  to  plaintiff  William  H.  Brigham. 
It  was  also  alleged  that  the  trust  company  has  lieen  derelict  in  its  duty  as  trus- 
tee in  certain  particulars  not  necessary  to  specify,  and  its  removal  as  trnstee 
was  asked  for  on  plaintiff's  behalf  as  well  as  on  behalf  of  all  other  bondhold- 
ers. The  defendant  trust  company  demurred  to  the  complaint  (1}  on  the 
ground  that  it  appears  upon  the  face  of  the  complaint  that  the  plaintiff  Brig- 
ham, as  administrator,  etc.,  has  not  legal  capacity  to  sue,  because  lit  appears 
that  he  is  a  foreign  administrator,  deriving  his  powers  and  appointment  from 
and  under  the  laws  of  the  state  of  Massachusetts;  (2)  on  the  ground  that  there 
is  a  misjoinder  of  parties  plaintiff,  because  it  appears  by  the  complaint  that 
plaintiff  Brigham,  as  administrator,  etc.,  and  deriving  his  powers  and  ap- 
pointment from  and  under  the  laws  of  Massachusetts,  and  having  no  legal 
capacity  to  sue,  should  not  have  been  joined  as  a  party  plaintiff;  (8)  on  the 
ground  that  there  is  a  defect  of  parties  plaintiff,  because  it  appears  by  the 
complaint  there  are  other  holders  than  the  plaintiffs  of  the  debenture  bonds 
mentioned  in  the  complaint,  without  whose  presence  as  parties  the  rights  of 
the  parties  cannot  be  determined;  (4)  on  the  ground  that  the  complidntdid 
not  state  facts  suflScient  to  constitute  a  cause  of  action. 

Henry  C.  Andreuu,  for  plaintiffs.  Traej/,  MoFarland,  Boardman  dt  Plait, 
for  American  Loan  &  Trust  Co. 

DnoBO,  J.  This  acUon  Is  brought  by  Horace  Farrington  and  William  H. 
Brigham,  as  administrator  of  the  estate  of  Luther  Brigham,  deceased,  against 
the  defendant,  and  by  it  equitable  relief  is  sought.  The  complaint  alleges 
that  the  plaintiff  Brigham  is  administrator  by  virtue  of  letters  granted  in  the 
state  of  Massachusetts.  It  does  not  appear  that  letters  were  granted  to  him  in 
New  York. 

It  has  always  been  the  law  of  ibis  state  that  a  foreign  execator  or  admhiis- 
trator  has  no  standing  as  a  party  plaintiff  in  our  courts  without  taking  out 
letters  here.  Palmer  v.  Insurance  Co.,  84  N.  Y.  67;  In  re  Webh,  II  Hun, 
124;  Bedf.  Sur.  Pr.  (3d  Ed.)  442,  and  cases  there  cited. 

The  words,  "as  administrator  of  the  estate  of  Luther  Brigham.  deceased, 
etc.,"  appearing  In  the  title  of  the  action,  cannot  be  treated  as  mere  descriptio 
persona.  In  SHlwell  v.  Carpenter,  62  N.  Y.  639,  relied  upon  ab  an  authority 
in  support  of  plaintiff's  claim  that  they  can  be  so  considered,  the  word  "ai" 
does  not  appear.  The  complaint  confirms  the  fact  that  the  action  is  brought 
by  Brigham  in  his  representative  capacity,  and  not  personally.  The  fliat  and 
second  grounds  of  demurrer  are,  therefore,  well  taken. 

The  third  ground  of  demurrer  is  also  tenable.  Bear  T.  Telegraph  Co.,  36 
Hun,  400.  It  is  not  necessary  to  pass  upon  the  question  presented  by  the 
fourth  ground  of  demurrer,  as  it  can  readily  be  removed  if  the  plaintiff  amends, 


Digitized  by 


Google 


CityCt.  N.Y.]  BACON  v.  fourth  nat.  bake.  436 

u  can  also,  probably,  a  point  raised  by  reason  of  the  failure  of  the  complaint 
to  allege  that  the  bonds  in  question  were  not  registered.  The  defendant 
should  have  judgment  upon  the  demurrer  in  his  favor,  with  costs;  witbleavet 
however,  to  plaintiffs  to  amend  within  20  days  on  payment  of  costs. 


Frazibb  v.  McGuceih  et  al. 
(Superior  Court  of  New  York  City,  General  Term.    April  7, 1890.) 

UMBRAKIOa''  LlBKS— ENFOBOBmNT— FLBASINO  AST)  PbOOF. 

Where  an  aotloii  to  foredoae  a  mechanic's  lien  is  tried  on  the  assumption  that  it 
was  brought  to  recover  for  material  furnished  to  a  oontractor,  to  whom,  at  the  time 
of  the  filing  of  the  notice  of  lien,  there  was  money  due  from  the  owner,  defendants 
should  be  permitted  to  show  In  defense,  though  not  alleged  in  the  answer,  that  the 
contractor  had  notcompleted  the  work;  the  amount  of  work  uncompleted;  the  cost 
of  completing  the  work;  and  any  payments  made  to  the  contractor  on  account  of 
the  contract. 

Appeal  from  a  judgment  on  report  of  referee. 

Action  by  Stephen  R.  Frazier  to  foreclose  a  mechanic's  lien  against  prop- 
erty of  Henry  J.  McGuckin  for  material  furnished  by  plaintiff  to  one  S^rch- 
ner.  The  evidence  shows  a  contract  in  writing  by  and  between  McGuckin, 
as  owner,  and  one  Douglas,  as  contractor,  and  that  Douglas  sublet  the  con- 
tract to  Kirchner.  There  was  judgment  for  plaintiff,  and  defendant  Mc- 
Guckin appeals. 

Argued  before  Tbuaz  and  DuoBO.  JJ. 

Danid  P.  Mahoney,  for  appellant    A.  H.  <fi  IT.  B.  Oshom,  for  respondent. 

DnOBO,  J.  From  the  complaint  it  seems  a  recovery  is  sought  by  the  plain- 
tiff upon  an  alleged  agreement  whereby  the  defendant  McGuckin  assumed  to 
pay  the  plaintiff's  claim;  for  after  alleging  the  mutual  rescission  of  the  Doug- 
las contract,  under  which  the  material  was  furnished,  the  complaint  states 
that  "thereupon  the  said  Frederick  Kirchner  was  to  assume,  and  did  assume, 
the  completion  of  said  buildings,  under  some  arrangement  between  him  and 
said  Henry  J.  McGuckin;  the  said  Henry  J.  McGuckin  assuming  the  payment 
of  the  balance  due  plaintiff  of  the  price  or  value  of  the  materials  so  furnished, 
as  aforesaid,  by  this  plaintiff. "  The  cause  of  action  which  the  referee  found 
to  have  been  established  by  the  evidence  was  not  that  which  is  alleged  in  the 
complaint.  The  action  seems  to  have  been  tried  upon  the  assumption  that  it 
was  broagbt  by  a  lienor  to  recover  for  material  furnished  to  a  contractor,  to 
whom,  at  the  ttme  of  the  filing  of  the  notice  of  lien,  there  was  a  sum  due  by 
the  d^endant  owner.  If  the  action  is  to  be  treated  as  though  it  is  such  as 
the  case  presents,  the  defendants  should  have  been  permitted  to  show,  in  de- 
fense, (although  not  alleged  in  the  answer,)  that  the  contractor  had  not  com- 
pleted the  work;  the  amount  of  the  work  uncompleted;  the  cost  of  completing 
the  work;  andanypayments  made  to  the  contractor  on  accountof  the  contract. 
It  seems  evidence  relevant  to  this  defense  was  excluded  by  the  referee.  Nota- 
bly is  this  the  case  in  the  exclusion  of  checks  to  and  receipts  from  Frederick 
Kirchner,  dated  in  September,  1886,  and  the  sustaining  of  objections  to  the 
questions:  "Did  you  furnish  material  for  the  trim-work  of  those  buildings? 
and,  if  so,  what?"  and  other  questions  put  to  James  Mackintosh.  The  judg- 
ment should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 


Baoon  t>.  Fourth  Nat.  Bank. 
{f^»a  Court  of  New  York,  Trial  Term.    December  4,  1889.) 
Binjmr— ExpBifsas  Iitcubsxd  fok  Bbnifit  or  Baiias. 

Where  a  person  delivers  securities  in  escrow  to  a  bank,  to  be  forwarded  to  its 
correspondent  in  another  city,  and  there  delivered,  he  is  liable  for  fees  paid  by  the 
correspondent  to  an  attorney  retained  to  defend  against  an  attachment  levied  on 
thesecorltles  while  in  its  possession. 
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Action  by  Alexander  S.  Bacon  against  the  Fourth  National  Bank  of  the 
City  of  Kew  York,  to  recover  the  amount  of  deposit  held  by  defendant  on  ac- 
count of  plaintiff.  Defendant  acknowledged  the  amount  of  the  deposit,  but 
claimed  that  it  was  entitled  to  be  reimbursed  for  money  paid  by  it  on  plain- 
tiff's account.  Plaintiff  had  deposited  with  defendant  in  escrow  a  mortgage 
and  assignment,  to  be  forwarded  to  its  Boston  correspondent,  and  delivered 
by  it,  on  payment  of  a  certain  sum,  to  a  person  in  tliat  city.  Defendant  for- 
warded tlie  mortgage  to  the  Maverick  National  Bank,  and,  while  the  securi- 
ties were  in  the  latter's  possession,  an  attachment  was  levied  on  them.  The 
Maverick  National  Bank  employed  an  attorney  to  defend  the  suit,  and  paid 
his  fees,  and  was  reimbursed  therefor  by  defendant.  Defendant  now  claims 
that  it  is  entitled  to  retain  this  amount  out  of  plaintiff's  deposit. 

Nichols  it  Bacon,  for  plaintiff.    BrUtow,  Peet  di  Opdyke,  for  defendant 

MoAdah,  0.  J.    The  fees  paid  to  the  attorneys  in  Boston  were  expended 
under  circumstances  from  which  the  law  implies  a  request  to  pay  for  them  on 
the  part  of  the  plaintiff.    Legal  advice  and  services  may  be  as  necessary  to 
protect  the  property  as  the  aid  of  a  physician  or  surgeon  is  to  protect  life. 
Neither  may  prove  serviceable  in  some  cases,  in  others  extremely  so,  depending 
in  a  measure  on  results.      Prudence  requires  their  employment  in  all  cases 
wherein  property  or  life  is  imperiled.    It  would  be  negligence  not  to  employ 
professional  aid  in  cases  requiring  it.     The  result  does  not  determine  the  pro- 
priety of  the  employment.    The  condition  of  things  at  the  time  must  de- 
cide that.     A  party  who  acts  according  to  the  best  lights  that  can  be  obtained 
at  the  moment  is  not  negligent,  but  discreet.      It  is  elementary  that  an  agent 
is  not  permitted  to  reap  any  of  the  profits  of  his  agency  properly  belonging  to 
bis  principal;  so,  on  the  other  hand,  he  is  entitled  to  be  indemnified  against 
all  losses  which  have  been  innocently  sustained  by  him  on  the  same  accoont. 
Story,  Ag.  gg  339,340;  Ewell's  Evans,  Ag.  473;  Howe  v.  Railroad  Co.,  38  Barb. 
124.    Tlie  naked  depositary  ought  neither  to  be  injured  nor  benefited  in  any 
respect  by  the  trust  undertaken  by  him.    In  an  emergency  be  has  an  implied 
authority  to  Incur  expenses  on  behalf  of  the  owner  for  the  preservation  of  the 
property.     Edw.  Bailm.  §  66.    It  is  a  familiar  rule  that  an  agent  has  the 
duty  of  taking  such  steps  as  are  reasonably  necessary  for  th.*  protection  of  his 
principal's  interests,  and  for  the  preservation  of  his  principal's  property,  >nd 
that,  having  made  outlays  for  that  purpose,  he  is  entitled  to  reimbursements 
at  the  hands  of  his  principal.    Story,  Ag.  g  335;  Whart.  Ag.  g  314     The  rea- 
son of  the  rule  is  that  a  request  on  the  part  of  the  principal  is  inferred  where 
the  advances  are  made  in  the  regular  course  of  business,  or  even  on  the  spur 
of  some  pressing  urgency  not  provided  for  by  any  rule,  since  the  employer 
may  fairly  be  taken  to  have  authorized  the  employed  to  make  the  expenditure 
under  any  circumstances  that  a  prudent  man  would  conceive  necessaiy  for 
the   safeguard  of  his  interest.    Smith,   Merc.  Law,  g  169.    In  Harter  v. 
Blanchard,  64  Barb.  617,  the  rule  was  applied  to  the  case  of  a  horse  which, 
while  in  the  bailee's  possession,  had  his  leg  broken;  and  it  was  held  that  the 
bailee  bad,  from  the  nature  of  the  case,  an  implied  authority  to  contract  in 
behalf  of  the  bailor  with  a  competent  farrier  for  the  care  of  the  animal.    In- 
deed, this  just  rule  of  implied  authority  and  indemnity  pervades  the  law  of 
principal  and  agent,  and  of  bailments  as  well.     The  expenditure  made  by  tbe 
Maverick  National  Bank  was  the  proper  exercise  by  it  of  the  discretion  con- 
ferred by  the  nature  of  the  transaction.     It  was  reasonable  in  amount  the 
services  rendered  were  necessary,  and  there  is  no  principle  of  justice  that 
requires  that  it  should  lose  the  amount  so  paid.     The  expenditure  was  to  pro- 
tect tbe  plaintiff's  interest  in  the  property;  was  made  for  his  sole  benefit  at  > 
place  far  distant  from  his  residence,  and  impliedly  at  his  request      The  ex- 
penditure, being  a  proper  one,  was  legally  authorized,  and  is  a  good  counter- 
claim against  the  plaintiff;  and,  the  cause  of  action  for  the  balance  of  bis  de- 


Digitized  by 


Google 


CityCt.N.Y.]  FBOST  r.  CEAIG.  437 

mand  having  been  legally  discharged  by  payment  into  court,  it  follows  that 
there  must  be  judgment  for  the  defendant,  with  costs  from  the  time  of  such 
payment.    Dakin  y.  Dunning,  7  Hill,  30;  Becker  t.  Boon,  61  N.  Y.  332. 


QUINN  V.   WiNTKB. 

(OOj/  Court  of  New  York,  Special  Term.    December  38,  1889.) 

Costs— Ow  Appeai.  from  JusomNT  fob  Costs— How  Collbctbd. 

On  revenal  of  an  order  reversing  an  order  awarding  oosts,  for  which  a  judg- 
ment was  entered,  it  is  error  to  enter  a  new  judgment  for  all  costs,  including  those 
embraced  in  the  first  judgment.  Such  judgment  is  reinstated  by  the  reversal,  and 
tlia  costs  subsequent  thereto  should  be  coUeoted  by  execution  in  ttie  nature  of  a 
precept. 

Action  by  Virginia  J.  Quinn  against  Herman  T.  Winter  for  damages  for 
injuries  to  certain  land  of  which  plaintiff  was  owner.  Plaintiff  recovered 
nominal  damages,  and  judgment  was  entered  therefor,  and  for  costs.  The 
jndge,  at  special  term  of  the  city  court  of  Xew  York,  on  appeal  from  this 
taxation  of  costs  in  plaintiff's  favor,  set  the  judgment  aside,  and  awarded 
costs  to  defendant.  Judgment  was  thereupon  entered  for  defendant  for  costs 
on  April  4, 1889.  From  this  order  of  the  special  term  plaintiff  appealed  to 
the  general  term,  where  the  order  was  reversed,  with  costs,  and  an  order  en- 
tered allowing  plaintiff  to  tax  a  full  bill  of  costs  on  her  recovery  of  damages. 
4  N.  Y.  Supp.  865.  From  this  order  defendant  appealed  to  the  common 
pleas  court,  where  it  was  reversed,  and  the  order  of  the  special  term  reinstated. 
7  N.  Y.  Supp.  755.  Judgment  was  then  entered  for  defendant  for  all  the 
costs  on  December  6, 1889.  Plaintiff  now  applies  to  have  this  judgment  va- 
cated. 

T.  M.  Tyng,  tar  plaintiff.    George  W.  Blunt,  for  defendant. 

MoAd&m,  0.  J.  The  judgment  of  April  4, 1889,  was  regularly  entered 
by  the  defendant,  for  there  could  be  but  one  judgment  in  the  action.  John- 
ion  v.  Farrell,  10  Abb.  Pr.  384.  By  the  reversal  of  the  general  term  order, 
its  entire  effect  was  wiped  out,  as  if  it  never  had  an  existence,  {Murtha  v. 
Cwley,  3  Civ.  Proc.  K.  266,  92  N.  Y.  359;)  and,  as  a  necessary  consequence, 
the  j  udgment  directed  by  th  e  special  term ,  and  en  tered  April  4, 1889,  was  eo  <»- 
itantt  reinstated.  Ko  appeal  was  talien  from  the  verdict  or  the  "six  cent"  part 
of  the  judgment,  and  consequently  the  foundation  upon  which  the  right  to  costs 
dqwnded  was  not  and  could  not  be  disturbed.  The  appeals  taken  had  refer- 
ence to  right  to  costs,  a  mere  incident  of  the  recovery,  and  to  that  only. 
Under  the  circumstances,  the  defendant  was  bound  to  enforce  the  judgment 
entered  by  him  April  4,  1889,  in  the  usual  manner  of  enforcing  judgments, 
and  was  bound  to  collect  the  costs  subsequent  to  that  judgment  by  execution  in 
the  nature  of  a  precept,  founded  solely  on  the  order  of  reversal.  An  entry  for 
judgment  for  costs,  in  their  nature  interlocutory,  is  wholly  unauthorized;  for 
they  are  practically  motion  costs,  within  the  meaning  of  section  779  of  the 
Code.  In  Te  Brasier,  2  How.  Pr.  (N.  S.)  154.  The  defendant  erroneously 
adopted  the  practice  which  prevails  on  appeals  from  judgments,  but  which  is 
inapplicable  to  appeals  from  orders.  It  follows  that  the  judgment  entered  by 
the  defendant  December  G,  1889,  t)eing  wholly  unauthorized  by  the  practice, 
most  be  set  aside.    The  execution  issued  upon  it  falls  with  the  judgment. 


Fbost  e.  CEAie. 
(City  Court  of  New  York,  Speelal  Term.    December  80, 1889.) 
t  AanomntNT— Chose  in  Action— Delivert. 

An  assignment  to  an  estate  by  the  executor,  who  is  indebted  to  it,  of  an  endow- 
ment polity  belonging  to  him  individually,  is  not  an  effective  transfer,  where  he 
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merely  makes  an  indorsement  thereon,  which  he  may  change  at  wiil,  and  deposits  it 
with  the  papers  of  the  estate,  but  does  no  overt  act  which  places  it  beyond  his 
power. 
8.  Same— RiQHTS  or  Assionob's  CBEsrroiui. 

Nor  is  suoh  an  assignment  made  effective,  as  against  a  judgment  creditor  of  tbe 
executor  who  has  begun  supplementary  proceedings  to  reach  the  policy,  by  orert 
acts  of  the  executor  after  commencement  of  such  proceedings. 

James  M.  Frost  recovered  judgment  against  Daniel  D.  Craig.  This  is  an 
application,  in  supplementary  proceedings,  to  compel  defendant  to  deliver 
over  an  endowment  policy  payable  to  himself.  Defendant  claims  that  he  has 
assigned  the  policy  to  the  estate  of  one  Baird,  of  which  he  was  executor,  and 
to  which  he  was  indebted,  and  that  he  is  not  able  to  make  such  delivery.  It 
appears  that  the  assignment  was  made  by  defendant's  indorsing  the  transfer 
on  the  policy,  and  depositing  it  in  a  box  with  the  other  papers  of  the  estate  in 
his  possession.  After  the  commencement  of  these  proceedings,  defendant  re- 
signed as  executor  of  Baird's  estate,  and  delivered  the  papers  of  the  estate, 
including  the  policy  in  question,  to  Albert  I.  Sire,  his  attorney,  who,  under 
defendant's  instructions,  delivered  them  to  one  Youngblood,  to  be  delivered 
by  him  to  the  attorney  of  defendant's  successor. 

B.  H.  Little,  for  plaintifF.    Albert  I.  Sire,  for  defendant. 

MoAdam,  C.  J.  It  is  conceded  that  the  policy,  as  a  chose  in  action,  was 
capable  of  assignment  by  parol,  if  accompanied  by  a  proper  delivery,  {Lein- 
kaxif  v.  Caiman,  110  N.  Y.  50,  17  N.  E.  Rep.  389;  Cleaner  Co.  v.  amith,  110 
K.  Y.  88,  17  N.  £.  Bep.  671;)  and  that  an  individual,  who  is  also  executor 
of  an  estate  to  which  he  is  indebted,  lias  the  right  to  assign  to  himself,  as  ex- 
ecutor, his  individual  property,  in  order  to  secure  or  pay  his  indebtedness  to 
said  estate,  {Scranton  v.  Bank,  33  Barb.  527,  affirmed  24  N.  Y.  424.)  The 
contention  is  that,  in  order  to  malce  the  transfer  effective,  the  assignor  must 
malie  such  an  appropriation  of  the  thing  assigned  as  places  it  beyond  his  power 
to  recall  tbe  transfer.  In  other  words,  the  transfer  cannot  exist  in  intention 
only,  but  must  be  evidenced  by  acts  open  and  visible;  such  as  placing  the 
transfer  on  record,  having  it  noted  on  the  books  of  the  company,  if  it  be  a 
policy,  or  delivering  it  to  a  co-executor,  if  there  be  one.  This  claim  finds 
support  in  the  reasoning  of  the  cases  cited,  and  has  direct  authority  in  Schreyer 
V.  Holborrow,  26  Hun,  469.  The  term  "appropriation,"  as  here  used,  bass 
deRnite  meaning.  Thus,  to  constitute  an  equitable  assignment  of  a  particu- 
lar fund  in  payment  of  a  debt,  there  must  be  some  appropriation  of  the  fund, 
either  by  giving  an  order  upon  it,  or  by  transferring  it  in  such  a  manner  that 
the  holder  would  be  authorized  to  pay  it  to  the  creditor  directly,  without  the 
intervention  of  the  debtor.  This  is  the  distinction  between  a  mere  contract 
to  pay  out  of  certain  funds  and  an  appropriation  which  courts  of  equity  will 
uphold  as  an  equitable  assignment.  Jloyt  v.  Story,  3  Barb.  262.  There  was 
clearly  no  such  appropriation  by  the  debtor  at  the  time  this  proceeding  was 
instituted.  The  memorandum  the  defendant  claims  to  have  deposited  in  the 
box  with  the  policy  and  other  securities,  in  February,  1889,  was  of  a  "pro- 
tean" character,  liable  to  any  change  in  form  or  appearance  the  defendant 
saw  fit  to  make.  Ko  one  knew  of  it  but  himself.  ,  The  insurance  company 
could  not  act  upon  it,  would  have  paid  no  money  on  it,  and,  if  the  defendant 
had  died,  tbe  policy  would  have  been  an  asset  in  the  hands  of  his  legal  repre- 
sentatives. Young  v.  Toung,  80  N.  Y.  422.  Such  a  memorandum  does  not 
rise  to  the  dignity  of  an  irrevocable  legal  or  equitable  assignment  of  the  policy, 
so  as  to  vest  title  in  another.  The  time  when  the  box  was  delivered  to  Sire, 
and  to  Youngblood,  and,  Anally,  to  the  defendant's  successor,  as  execator, 
becomes  important  to  enable  the  court  to  determine  when  the  defendant  lost 
control  of  the  policy,  and  whether  it  was  not  really  in  his  possession,  actual 
or  constructive,  when  the  proceeding  was  commenced.  The  examinaUonof 
the  defendant  shows  two  important  facts:    First,  that  be  never  used  any 
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part  of  the  Baird  estate  to  pay  bis  own  debts,  and  that  he  owed  it  nothing; 
teeond,  that  he  had  not,  at  that  time,  made  any  formal  transfer  or  delivery  of 
the  policy  to  it,  or  to  any  one  for  it.     This  shows  that  the  written  transfer 
now  apon  the  policy  must  have  been  antedated  with  a  motive.    It  is  clear 
from  the  examination  that  the  defendant  controlled  the  policy  at  the  time  the 
proceeding  was  commenced;  that  he  had  made  no  such  appropriation  of  it  to 
the  estate  as  would  effectuate  a  legal  transfer  thereof,  under  the  cases  cited. 
What  he  did  after  the  proceeding  was  commenced  cannot  excuse  bim,  as 
these  were  acts  of  contempt  to  the  process  of  the  court  which  cannot  be  re- 
ceived as  justifying  any  disposition  of  the  policy  in  fraud  of  the  law.    The 
defendant  cannot  urge  a  present  incapacity  to  deliver,  caoscd  by  his  own  mis- 
conduct.    There  was  no  disputed  question  of  title  at  the  time  of  examination; 
no  legal  transfer  or  assignment  had  been  made  or  delivered  which  put  the 
title  in  conflict,  or  even  in  fault.     What  has  occurred  since  was  clearly  an 
effort  to  prefer  the  successor  in  office  of  the  Baird  estate  to  the  plaintiff.    The 
defendant  had  a  perfect  right  to  do  this,  if  he  had  done  it  before  the  plain- 
tifTa  lien  on  the  policy  as  a  jndgment  creditor  had  attached  by  force  of  these 
proceedings;  bat  he  haA  no  power  to  do  it  afterwards  for  the  mere  purpose  of 
defeating  the  proceeding,  and  rendering  the  further  action  of  the  court  nu- 
gatory.   The  motion  for  reargament  must  therefore  be  denied,  and  the  order 
made  by  Judge  Ehbuoh  directing  the  delivery  over  of  the  policy  allowed  to 
stand.    ITo  costs. 

ON  AFFUOATIOM  FOB  STAT  FENDINO  APPEAL. 
(January  6, 1890.) 
MciLDAH,  C.  J.  The  supplementary  proceeding  instituted  tj  warrant  was 
in  the  nature  of  an  equitable  proceeding  in  rem  to  reach  the  policy  of  insur- 
ance the  defendant  refused  to  deliver  over;  and  no  injunction  was  needed,  so 
far  as  the  defendant  was  to  be  affected  by  the  proceeding.  The  rule  is  that, 
"daring  the  pendency  of  an  equitable  suit,  neither  party  to  the  litigation  can 
alienate  the  property  in  dispute  so  as  to  affect  the  rigbts  of  his  opponents." 
This  brief  proposition  in  reality  contains  the  entire  doctrine.  2Pom.  Eq. 
Jnr.  g  633.  An  interest  acquired  in  the  subject-matter  of  a  suit  pending  is 
so  far  considered  a  nullity  that  it  cannot  avail  against  the  plaintiff's  title. 
Murray  v.  Lylbrim,  2  Johns.  Ch.  445.  The  reason  of  the  rule  is  that,  if  a 
transfer  of  interest  pending  a  suit  were  allowed  to  affect  the  proceedings, 
there  would  be  no  end  to  the  litigation ;  for,  as  soon  as  a  new  party  was 
brought  in,  he  might  transfer  to  another,  and  render  it  necessary  to  bring 
that  other  before  the  court,  so  that  a  suit  might  be  interminable.  For  these 
reii8ons  it  must  be  apparent  that  an  appeal  can  do  the  defendants  but  little 
good,  as  the  transfer  of  the  policy  pending  the  proceeding  is  unavailing  to  the 
defendant.  If  he  will  procure  a  cancellation  of  the  illegal  transfer,  and  de- 
posit the  policy  in  court  within  Qve  days,  according  to  section  1328  of  the 
Code,  or  within  that  time  gives  a  written  undertaking  in  $300,  pursuant  to 
lection  1329  thereof,  a  stay  pending  the  appeal  will  be  granted;  otherwise, 
the  application  for  a  stay  will  be  denied,  with  $10  costs. 


Blitz  et  %tx.  v.  Toovey. 
laty  Court  of  New  York,  Special  Term.    January  2, 1890.) 

COSTBAOTS — SUBSTANTIAI.  PbRFOBMANOB. 

Defendant  contracted  with  plaintiff  to  perform  "the  glass  act"  In  his  musenin,  on 
the  representation  that  she  could  walk,  jump,  and  danoe  on  broken  glass,  and  grind 
it  beneath  her  naked  feet.  Held,  that  plaintiff  substantially  performed  the  contract 
tar  waUdng  and  jumping  on  broken  glas^,  and  grinding  it  beneath  her  naked  feet, 
though  she  did  not  dance  on  it. 

Action  by  Walter  A.  and  Mary  Blitz,  his  wife,  against  Henry  Toovey,  for 
money  alleged  to  be  due  plaintiffs  as  salary  for  performing  certain  juggling 
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feata  in  defendant's  museum;  the  husband  doing  what  is  known  in  the  basi- 
ness  as  the  "fire  act,"  in  which  he  pretended  to  eat  fire,  while  the  wife  did 
the  "glass  act,"  which  consisted  of  walking  with  naked  feet  on  broken  glass. 
The  husband  wrote  to  defendant's  manager  soliciting  an  engagement  for 
himself  and  wife,  and  saying  as  to  his  wife:  "This  is  the  only  lady  in  the 
world  who  walks,  jumps,  and  grinds  broken  glass  to  powder  beneath  ber 
naked  feet.  Her  act  is  a  strong  attraction.  Would  like  two  weeks, "  etc. 
After  other  letters  from  Blitz,  defendant's  manager  wrote  him,  saying  that  be 
had  "booked"  plaintiffs  for  two  weeks.  There  were  printed  on  defendant's 
letter  rules  reserving  the  right  of  dismissal  for  incompetency.  Flaintifib  en- 
tered on  their  engagement,  and  performed  one  week,  at  the  end  of  which  they 
were  discharged.  Defendant  claims  that  Mary  Blitz  did  not  dance  on  broken 
glass,  as  was  provided  by  the  contract. 

Jones  Coohrane,  for  plaintiffs.  Fettretoh,  Silkman  &  Seyhol,  for  defend- 
ant. 

MoAdah,  G.  J.  The  plaintiffs  fall  within  the  dass  of  professionals  com- 
monly known  as  "jugglers"  or  "mountebanks, "  and  their  exhibitions  werede- 
claredillegal.  SBev.St.  (7thEd.)p.  1958,§1:  Code  Grim.  Froc.,  8  899:  Barb. 
Grim.  Law,  594.  They  were  regarded  as  calling  people  from  their  regular 
business  to  spend  their  time  to  no  purpose,  and  their  money  foolishly,  if  not 
viciously.  Downing  r.  Blanahard,  12  Wend.  383.  Circus  companies  and 
negro  minstrelsy  were  tolerated,  if  licensed,  not  otherwise.  Thurber  v.  Sharp, 
13  Barb.  627;  Doioning  v.  Blanchard,  supra.  In  the  city  of  New  York,  all 
such  performances  were  authorized,  it  the  place  where  the  exhibition  is  made 
Is  duly  licensed  by  the  mayor  of  tlie  city.  3  Ber.  St.  (7th  Ed.)  1958.  1959. 
But  for  this  statute,  the  contract  sued  upon  would  be  void,  and  no  recovery 
could  be  had  upon  it.  Even  an  agreement  to  dance  at  a  certain  theater,  it 
not  being  licensed  according  to  statute,  cannot  be  enforced.  QaUini  v.  Lab- 
orie,  5  Term  li.  242;  ICing  v.  Handy,  6  Term  K.  286.  Though  legalized,  the 
nature  of  the  contract  sued  upon  can,  in  other  respects,  be  no  more  altered 
than  a  leopard  can  change  its  spots.  Thecourt,  in  the  Circus  Case,  12  Wend.. 
supra,  said:  "The  performance  of  the  defendant  was  not  a  puppet-show,  nor 
a  wire  or  rope  dance;  nor  was  it  any  act  or  feat  of  a  mountebank,  al- 
though the  pretended  drawing  a  tooth  was  very  much  like  the  tricks  of  a 
juggler,  who  makes  sport  by  tricks  of  extraordinary  dexterity,  by  which  the 
spectator  is  deceived."  In  the  Minstrel  Case,  13  Barb.,  supra,  the  court 
said:  "One  trick — that  of  mesmerizing  the  leg  and  arm  of  one  of  the  party  so 
as  to  make  them  stifF  and  immovable — was  a  false  show  of  power  over  the 
mind  and  body  of  another. "  The  acts  referred  to,  if  not  jugglery,  were  those 
of  legerdemain,  trickery,  and  imposture;  and  these  are  the  stock  in  trade  of 
the  juggler.  The  plaintiffs,  while  seeking  employment,  were  loud  in  their 
own  praise  respecting  their  performances;  but  not  more  so  than  the  defend- 
ant, who  knew,  from  their  nature,  that  they  consisted,  to  a  large  extent,  of 
trickery  and  imposition.  Before  he  had  seen  either  of  the  plaintiffs  perform, 
the  defendant  made  the  following  announcement  concerning  them  on  his 
play-bills:  "Carlo!  Ttie  beautiful  Persian  princess,  who  dances  in  her  bare 
feet  on  broken  glass!  She  accomplishes  this  feat  without  lacerating  her  fairy 
feet,  pirouetting,  jig  dancing,  and  waltzing  on  broken  glass  as  easily  as  if  she 
were  indulging  her  terpsichorean  proclivities  on  the  luxurious  carpets  of  her 
oriental  home.  This  is,  undoubtedly,  the  most  sensational  act  of  the  day. 
The  wonderful  Are  king!  Balbroma.  the  human  salamanderl  The  myste- 
rious monarch  of  fire  and  flame  eats  the  eternal  element  as  easily  as  if  it  were 
a  Delmonico  dinner."  The  defendant  knew  that  "Carlo,  the  beautiful  Per- 
sian princess,"  recently  from  her  "oriental  home,"  was  not  a  princess,  and 
never  had  an  oriental  home,  and  that  she  was  plain  Mary  Blitz,  the  wife  of  the 
co-plaintiff.    He  knew  that  the  wonderful  lire  king  was  not  "Balbroma," 
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that  he  was  not  a  baman  salamander,  and  that  he  did  not  relish  a  meal  of  Are 
as  if  it  were  a  Delmonico  dinner.    On  the  contrary,  the  defendant  must  have 
knovrn  that  the  plain tifFs  were  a  young  ooaple  performing  tricks  for  the  amuse- 
ment of  the  public  in  order  to  earn  the  means  with  which  to  buy  the  kind  of 
dinners  ordinary  mortals  require  to  sustain  life.  The  announcement  to  the  pub- 
lic made  by  the  defendant  is  important  only  in  this :  It  shows  that  exaggeration 
in  T^^rd  to  such  performance  is  the  rule,  not  the  exception,  and  that  mana- 
gera  understand  that  as  well  as  performers.     The  contract  must,  therefore,  t)e 
construed  liberally,  and  in  the  sense  in  which  the  parties  understood  it,  and  not 
literally.    Mete.  Cont.  277,  278.    The  defendant  concedes  that  Mr.  Blitz  filled 
the  part  of  "Balbroma"  satisfactorily,  and  that  he  succeeded  passably  well  in 
eating  fire,  and  in  making  the  public  believe  that  a  Delmonico  dinner  would 
not  have  been  more  palatable.    The  fault  found  with  Mrs.  Blitz  is  that  she 
did  not  dance  on  broken  glass,  as  one  Ki-Ki,  a  colored  male  performer,  did. 
The  evidence  proves  that  Ki-Ki  jumped  on  broken  bottles,  and  that  his  act 
-was  accomplished  by  a  process  of  hardening  the  feet,  already  naturally  tough, 
by  an  application  of  tannic  acid,  boiled.    The  defendant,  certainly,  could  not 
expect  the  delicate  Persian  princess  to  discolor  her  white  feet  by  any  such  pro- 
cess: for  black  feet  on  a  white  princess  would  have  looked  so  odd  that  sus- 
picion would  have  aroused  distrust,  and  required  explanation.     The  proof 
shows  that  Mrs.  Blitz  actually  "did  walk  upon  and  Jump  upon  and  grind 
broken  glass  beneath  her  feet."    How  she  did  it  without  sustaining  serious 
injury  is  one  of  her  professional  tricks  and  secrets.    The  fact  that  she  did  it 
is  enoogb  for  the  puqiose  of  this  case.     Upon  the  evidence,  there  was  a  sub- 
stantial performance  of  the  contract;  and  that  is  all  the  law  requires  in  the 
case  of  ordinary  agreements,  and  as  much  as  it  can  require  in  respect  to  this 
extraordinary  contract.    The  performances  given  by  the  plaintiffs  must  have 
been  reasonably  well  given,  for  the  defendant  continued  them  at  all  the  daily 
and  nightly  exhibitions  during  an  entire  week.    The  public  expressed  no  dis- 
approbation, and  the  discharge  which  followed  at  the  end  of  the  week  was  un- 
expected.    There  was  nothing  in  the  contract,  or  in  the  manner  of  its  per- 
formance, tbat  authorized  the  defendant  to  discharge  the  plaintiffs;  and,  as 
their  discharge  was  wrongful,  the  plaintiffs  are  entitled  to  judgment  for 
•8S.06t  the  amount  claimed,  with  interest. 


In  re  Halset's  Estate. 

CSu«TO0ate'«  Court,  New  York  County.    Haroh  7, 1890.) 

WixiTEM— 'Phtbiciaub — Fbobatb  o»  Will8. 

On  proceedinn  to  probata  a  will,  evidence  of  a  physician  as  to  a  statement  made 
to  him  by  decedent,  and  which  he  testifies  was  not  necessary  to  enable  him  to  act 
in  his  professional  capacity,  is  admissible,  though  Code  Civil  Froa  N.  T.  $  884. 
forbids  physicians  to  disclose  information  obtained  while  acting  in  a  professional 
capacity. 

Application  to  probate  the  alleged  will  of  Isaac  Halsey,  deceased. 
Frank  W.  Angel,  for  proponents  and  legatees.     H.  F.  Latorence,  for  con- 
testant.    W.  J.  C.  Berry,  special  guardian. 

Bansom,  S.  Contestant's  couusel  excepted  to  the  ruling  of  the  assistant,  to 
whom  this  proceeding  was  sent  to  take  the  testimony,  by  which  he  excluded 
proof  by  the  witness  Dr.  Densmore  of  a  statement  which  the  decedent  made  to 
him,  and  which,  the  witness  stated,  was  not  necessary  to  enable  him  to  act  in 
his  professional  capacity.  The  rule  prohibiting  physicians  from  disclosing 
information  obtained  by  them  from  their  patients  was  the  same  under  the  Re- 
vised Statutes.  Nevertheless,  it  was  held  in  Allen  v.  Public  Adm'r,  I  Bradf. 
Sur.  221,  that  testamentary  cases  were  not  within  the  reason  and  intention  of 
the  statute,  and,  if  covered  by  its  letter,  then  the  decease  of  the  party  put  it 
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beyond  possibility  to  assert  the  privilege;  and  if  still,  from  reasons  of  public 
policy,  the  court  felt  bound  to  extend  and  keep  alive  the  privilege,  it  would 
not  be  done  any  fuither  than  was  consistent  with  justice  and  good  naorals. 
This  rule  continued  to  be  followed  in  probate  cases  until  the  decision  in  Seni- 
han  V.  Dennin,  103  K.  Y.  573,  9  N.  £.  Rep.  320.    In  that  case  the  couit  of 
appeals  held  that  the  fact  that  the  evidence  offered  was  in  probate  proceeding 
did  not  make  the  application  of  section  834  of  the  Code '  less  operative,  and  at 
the  close  of  the  opinion  Judge  Earl  said:     "It  is  probably  true  that  the  stat- 
ute, as  we  feel  obliged  to  construe  it,  will  work  considerable  mischief.    In 
testamentary  cases,  where  the  contest  relates  to  the  competency  of  the  testa- 
tor,  it  will  exclude  evidence  of  physicians,  which  is  generally  the  most  im- 
portant and  decisive.    *    *    *    The  remedy  is  with  the  legislature,  and  not 
with  the  courts."    Since  that  decision,  the  practice  of  this  court  has  been  to 
ask  the  physician,  when  an  objection  was  raised  to  the  proofs  of  facts  learned 
in  the  course  of  his  professional  relations,  whether  what  he  was  asked  to 
testify  to  was  necessary  for  him  to  treat  the  patient.    If  he  answered  that  it 
was  not,  it  has  been  admitted.    But  there  is  a  tendency  to  apply  the  rule  with 
great  strictness,  and  the  language  of  Yan  Brunt,  P.  J.,  in  Re  Darragh.  5 
K.  Y.  Supp.  58,  seems  to  have  l)een  relied  upon  by  the  assistant  to  sustain  his 
ruling  in  excluding  the  testimony  of  Dr.  Densmore  offered.    The  coart,  in 
that  case,  say:    "It  is  urged  upon  the  part  of  the  appellant  that  it  was  not 
shown  that  the  knowledge  which  he  bad  acquired  in  respect  to  his  patient  by 
the  physician,  while  he  was  attending  her,  was  necessary  to  enable  him  to 
prescribe  for  her.    But  it  seems  to  us,  in  view  of  the  rule  laid  down  by  the 
court  of  appeals,  in  construing  the  statute  prohibiting  the  disclosure  by  physi- 
cians of  the  information  they  have  received  in  respect  to  the  condition  of  their 
patients,  that  it  was  not  necessary  that  this  should  be  established,  and  that 
all  that  it  was  necessary  to  establish,  in  order  to  preclude  the  physician  from 
testifying,  was  that  he  had  obtained  tbe  information  during  the  course  of  his 
professional  employment.    And  this  is  the  only  reasonable  construction  to  be 
placed  upon  the  statute,  because  otherwise  it  is  placing  it  within  the  physi- 
cian's power  to  violate  tbe  statute  at  will.     The  information  which  tbe  physi- 
cian receives  by  his  eyes,  by  his  ears,  and  by  bis  touch  is  in  the  course  of  liis 
professional  employment,  and  it  may  or  may  not  be  necessary  for  tbe  purpose 
of  prescribing,  and  this  necessity  may  only  be  disclosed  by  the  very  fact  of  the 
imparting  of  the  information;  and,  therefore,  although  information  of  this 
Character  may  be  communicated,  supposedly,  under  the  safeguards  thrown 
around  such  communications  by  the  law,  yet  it  may  turn  out  that  such  dis- 
closure was  not  necessary  to  enable  the  physician  to  act  in  a  professional 
capacity.    But  this  could  only  be  ascertained  after  the  disclosure  had  been 
made.    It  is  so  difficult  to  draw  the  line  that  it  is  certainly  best  to  err  upon 
tbe  side  of  safety,  and  shut  the  door  against  all  disclosures  of  information  ac- 
quired by  a  physician  in  attending  a  putient  in  a  professional  capacity,  with- 
out requiring  absolute  proof  that  such  information  was  necessary  to  enable 
bim  to  act  in  that  capacity.    The  intention,  evidently,  was  to  protect  all  com- 
munications made  by  a  patient  to  his  physician  which  the  patient  supposed, 
or  had  reason  to  believe,  were  protected  by  the  provisions  of  the  law."    As 
the  court  of  appeals  acknowledges  that  the  rule  laid  down  in  Renthan  v. 
Dennin  is  one  which  will  exclude  important  testimony  in  a  probate  proceeding, 
and  which  the  court  invokes  the  legislature  by  its  action  to  make  admissible, 
I  cannot  believe  that  tbe  general  term,  in  Re  Darragh,  intended  to  exclude  the 
testimony  of  a  physician,  which  he,  on  his  oath,  stated  was  not  necessary  for 
him  to  act  in  his  professional  capacity.    Hence,  I  hold  the  exclusion  of  the 
Information  obtained  by  Dr.  Densmore  under  these  circumstances  to  be e^ 

'This  section  forbids  physicians  to  disolose  information  obtained  while  aotlag  la  » 
professional  capacity. 
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ror,  and  I  direct  that  the  case  be  sent  back  to  the  assistant,  to  take  any 
tntimony  of  the  witness  Densmore  which  is  admissible  under  the  rule  I  have 
here  laid  down. 

The  snggestion  by  contestant's  counsel,  that  it  was  not  shown  that  the  wit- 
ness was  an  authorized  physician,  wa^not  raised  at  the  time  of  his  examina- 
tion. He  was  produced  by  the  contestant  as  a  physician;  and  the  assistant 
bad  aright  to  suppose,  without  making  inquiry  himself,  that  he  was  authorized 
to  practice  his  profession.  That  question,  however,  may  be  raised  on  the 
further  examination  of  the  witness.  The  other  legal  points  suggested  in  con- 
testant's brief  I  will  consider  when  the  case  shall  be  Qnally  submitted. 


In  re  Kavanagh's  Estate. 

OurrogaUfa  Court,  New  York  Cornity.    Febrnary  9, 1890.) 

ArpsjiL — STrpzRSECBAS — Bond. 

An  undertaking  on  appeal  filed  by  one  of  two  residuary  legatees,  on  the  entry  of 
a  decree  in  the  surrogate's  court,  directing  a  distribution  of  the  residuary  estate 
among  the  next  of  kin,  does  not  stay  the  execution  of  the  decree  as  to  the  entire 
residuary  bequest,  bat  only  so  far  as  may  be  necessary  for  the  protection  of  the  inter- 
ests of  the  appealing  legatee;  the  other  residuary  legatee  having  failed  to  appeal 
from  a  prior  deoree  decukring  the  residuary  bequest  InTalid. 

Motion  to  enforce  payment  by  the  executors  of  the  will  of  Benjamin  A. 
Eavanagh,  deceased,  of  the  share  to  which  petitioner,  as  one  of  the  next  of 
kin  of  deceased,  was  entitled  under  a  decree  of  distribution.  For  former  pro- 
ceedings respecting  this  estate,  see  5  K.  Y.  Supp.  676,  6  N.  Y.  Supp.  669. 

George  W,  Carr,  for  petitioner.    James  P.  Campbell,  for  executors. 

Ransom.  S.  By  the  will  of  decedent  his  estate  was  divided  into  three 
parts,  one-third  being  given  to  one  charitable  institution,  and  two-thirds  to 
another.  Upon  the  proceeding  for  the  probate,  both  of  these  bequests  were 
held  to  be  invalid.  The  residuary  legatee  to  which  two-thirds  was  bequeathed 
took  no  appeal  from  this  decision,  and  its  time  to  do  so  has  expired.  Tlie 
other  residnary  legatee,  however,  appealed  to  the  general  term,  where  the  de- 
eisionof  the  surrogate  was  aEBrmed.  5  N.  Y.  Supp.  676.  Several  months  have 
elapsed  since  the  determination  of  the  general  term,  but  no  appeal  has  yet 
been  taken  to  the  court  of  appeals,  but  its  time  to  do  so  has  not  expired.  Mean- 
while a  proceeding  was  commenced  for  the  judicial  settlement  of  the  accounts 
of  the  executors,  and  a  decree  was  filed  directing  distribution  of  the  residuary 
estate  among  the  next  of  kin.  Prom  this  decree  the  appealing  residuary  lega- 
tee has  appealed,  and  given  an  undertaking  in  the  sum  of  $250.  The  present 
motion  is  brought  by  one  of  next  of  kin  to  enforce  payment  by  the  executors 
of  the  sliare  to  which  be  is  entitled  under  the  last-mentioned  decree.  The 
application  is  resisted  by  the  executors,  on  the  ground  that  they  are  stayed 
from  executing  the  decree  by  the  undertaking  on  appeal  which  has  been  tiled. 
The  nndertaking  filed  was  proper.  I  am  of  opinion,  however,  that  the  stay 
Kcared  by  the  filing  of  this  undertaking  was  intended  only  to  prevent  action 
by  the  executors,  so  far  as  may  be  necessary  for  the  protection  of  the  interests 
of  the  appellant.  The  executors  should  set  aside  and  retain  a  sum  sufficient 
to  provide  for  a  possible  reversal  on  appeal,  and  then  proceed  to  carry  out  the 
directions  of  tbe  decree,  so  far  as  the  same  will  not  be  affected  by  the  success 
of  tbe  appellant.  An  order  will  be  entered  herein  directing  the  executors  to 
Mt  aside  an  amount  sufficient  to  pay  the  appellant  one-third  part  of  the  resid- 
nary estate,  interest  on  same,  together  with  the  expenses  incidental  to  ad- 
ministration, or,  in  the  alternative,  that  tbe  application  be  granted. 
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In  re  Clabk's  Estate. 
(SwrogaUfB  Court,  New  Yorjt  Ccnmty.    January  16, 189a) 

iNRESITiJTOB  Tax— PBB80NA1.TT  OV  ITON-RbSIDBNT  DBOBDKKT. 

Under  Laws  N.  T.  1887,  o.  718,  i  1,  laying  a  tax  on  aU  property  within  the  state, 
thouKh  belonging  to  a  decedent  who  at  his  death  was  a  non-resident,  which  shall 
pass  oy  will  or  Sy  the  Intestate  laws,  a  bank  acooiint  and  a  bond  and  mortgage  in 
the  state,  belonging  to  such  decedent,  are  subject  to  the  tax. 

•Proceedings  for  collection  of  collateral  inheritance  tax  on  the  appraisement 
of  the  estate  of  D.  Lawrence  Clark,  deceased. 

Laws  N.  Y.  1887,  c.  718,  §  1,  provides  that  "all  property  which  shall  pass 
by  will  or  by  the  intestate  laws  of  this  state,  from  any  person  who  may  die 
seised  or  possessed  of  the  same,  while  a  resident  of  this  state,  or,  if  such  de- 
cedent was  not  a  resident  of  this  state  at  the  time  of  his  death,  which  prop- 
erty, or  any  part  thereof,  shall  be  within  this  state,  *  *  *  shall  be  and  is 
subject  to  a  tax  of  five  dollars  on  every  hundred  dollars." 

John  McDonald,  for  the  executor,  William  Irving  Clark. 

Kansoh,  S.    Decedent  was  a  non-resident  of  this  state,  bat  left  both  real 
and  personal  property  herein.    Counsel  for  executor  claims  that  the  personal 
property,  consisting  of  two  bank  accounts  and  a  bond  secured  by  mortgage 
on  real  estate  within  this  county,  is  exempt,  because  personal  property  fol- 
lows the  situs  of  the  owner,  and  this  personal  property  is  intangible  here. 
Section  1  of  chapter  713,  Laws  1887,  reads  as  follows:    "After  the  passage 
of  this  act,  all  property  which  shall  pass  by  will,    *     ♦     •     or.  if  such 
decedent  was  not  a  resident  of  this  state  at  the  time  of  death  which  prop- 
erty, or  any  part  thereof,  shall  be  within  this  state,     *     *     *     shall  tie 
and  is  subject  to  a  tax  of  &ve  dollars  on  every  hundred  dollars."    In  JZ« 
Enston,  113  K.  Y.  174,  21  N.  E.  Bep.  87,  the  court  of  appeals,  while  hold- 
ing that  under  the  act  of  1885  the  property  of  a  non-resident  decedent  was 
not  subject  to  this  tax,  says:  "By  chapter  713  of  the  Laws  of  1887,  section  1  of 
the  act  of  1885  was  so  amended  as  to  subject  to  its  operation  the  property  within 
this  state  of  a  non-resident  decedent."    In  a  recent  case,  {StaU  v.  DfUrymple, 
17  Atl.  Bep.  82,)  this  question  is  discussed  fully.    The  Maryland  statute  says: 
"All  estates,  real,  personal,  and  mixed,  money,  public  and  private  securities 
for  money  of  eveiy  kind,  passing  from  any  person  who  may  die  seised  and 
possessed  thereof,  being  in  this  state,    *    *    *"   and  the  court  of  appeals  held 
that  "being  in  this  state"  refers  to  the  actual  situation  of  the  property,  and 
not  to  the  constructive  situation.     The  fact  that  the  decedent  was  a  non-resi- 
dent did  not  affect  the  question.  Judge  MoShesiby,  in  delivering  the  opinion  of 
the  court,  says:  "The  tax,  we  have  said,  is  on  the  transmission  of  the  prop- 
erty '  being  in  the  state, '  and  no  reason  has  been  assigned  or  can  be  suggested 
why  the  broad  language  of  the  statute,  and  the  evident  design  of  the  legisla- 
ture, should  be  so  narrowed  and  restricted  as  to  exempt  from  this  ta^  the 
property  of  a  non-resident  actually  here,  notwithstanding  that  same  property 
may,  for  other  purposes,  be  treated  as  constructively  elsewhere.  If  we  adopt  the 
view  insisted  on  by  the  appellees,  it  would  result  in  a  discrimination  in  favor 
of  the  non-resident,  and  against  our  own  citizens, — a  discrimination,  too, 
which  the  legislature  certainly  never  intended  to  make,  and  for  which  no 
warrant  whatever  can  be  found  in  the  plain  letter  of  the  statute.     In  per- 
mitting property  within  the  state,  upon  the  death  of  its  owner,  to  pass  by 
devise  or  descent  or  distribution,  the  legislature  has  seen  Qt,  where  strangers 
or  collateral  kindred  receive  it,  to  exact,  as  the  condition  upon  which  that 
privilege  is  granted,  the  tax  in  question.    The  imposition  and  collection  of 
the  tax  cannot,  therefore,  depend  upon  the  mere  accidental  residence  of  the 
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owner."  In  the  case  of  San  Frannisco  v.  Maokey,  22  Ted.  Rep.  602,  cited  by 
counsel  for  execntor.  Judge  Sawyer  held  that  shares  of  stock  in  a  corpora- 
tion are  intangible  property,  the  situs  of  which  follows  that  of  the  owner, 
and  are  tangible  where  the  owner  is  tangible.  Such  shares  of  stock  are  sim- 
ply evidences  of  Indebtedness  not  held  by  any  person  or  corporation  within 
the  commonwealth,  and  such  a  case  is  easily  distinguishable  from  the  case  at 
l>ar.  In  this  case  the  personal  property  consists  oi  money  on  deposit,  and  a 
bond  secured  by  a  mortgage  on  property  here,  and,  in  any  question  arising 
out  of  those  deposits  or  tliis  bond,  the  aid  of  the  courts  of  this  state  must  be 
invoked.  This  property  has  enjoyed  the  protection  afforded  by  the  laws  of 
this  state,  and  must  pay,  as  the  condition  upon  which  the  privilege  of  allow- 
ing it  to  pass  is  granted,  the  tax  imposed  by  the  law.  Submit  order  confirm- 
ing the  report  of  the  appraiser,  and  assessing  and  fixing  the  tax. 


In  re  Stebm's  Estate. 
(Surrogate'*  Cau/rt,  New  York  County.    February  18, 1890.) 
BzxouTOBS  A.im  ADMnnsTBATORS  —  Rbvoo^tion  ov  Lbttbrs  Tebtambntabt — Obid- 

ITORS. 

Codo  Cirll  Proo.  N.  T.  i  3685,  proTldes  for  the  reTooation  of  letters  testamentanr 
on  the  petition  of  a  "creditor  "  of  the  estate,  who  is  defined  by  section  8514,  subd.  8, 
as  a  person  having  a  claim  or  demand  on  which  a  judgment  for  a  sum  of  money 
ooold  be  recovered  in  an  action.  Held,  that  one  who  sold  goods  to  a  firm  oomposed 
of  a  surviving  partner  and  the  executors  of  a  deceased  partner,  under  whose  will 
the  execntors  conld  devote  to  the  firm  business  only  so  much  of  the  estate  as  was 
invested  in  tiie  firm  at  testator's  death,  could  not  apply  for  revocation  of  the  let- 
ters, as  he  oonld  not  sue  the  executors  as  suoh  on  his  olaim,  but  could  subject 
thereto  only  the  partionlar  fund  embarked  in  the  business. 

Application  for  revocation  of  letters  testamentary  issued  to  the  executors  of 
Joseph  Stern,  deceased.  Code  Civil  Proc.  N.  Y.  §  2685,  provides:  "In  either 
of  the  following  cases,  a  creditor  or  person  interested  in  the  estate  of  a  dece- 
dent may  present  to  the  surrogate's  court  from  which  letters  were  issued  to  an 
executor  or  administrator  a  written  petition,  duly  verified,  praying  for  a  de- 
cree revoking  those  letters."  Section  2514,  subd.  3,  is  as  follows:  "The 
word  'debts '  includes  every  claim  and  demand  upon  which  a  judgment  for  a 
8nm  of  money,  or  directing  the  payment  of  money,  could  be  recovered  in  an 
action;  and  the  word  'creditor'  includes  every  person  having  such  claim  or 
demand." 

Pranklin  Bien,  for  petitioner.  M.  Warley  Platzek,  {Daniel  G.  Rollins,  of 
counsel,)  for  executrix. 

Sansox,  S.  This  is  an  application  under  section  2685  of  the  Code,  for  the 
revocation  of  letters  testamentary.  No  answering  affidavits  were  filed.  The 
connsel  for  the  respondents  interposed  an  elaborate  brief,  however,  which 
must  be  considered  in  the  nature  of  a  demurrer.  The  petitioner  applies  as  a 
creditor.  The  nature  of  bis  claims  will  appear  by  the  following  facts:  By 
the  provisions  of  the  will  the  executors  were  authorized  to  continue  the  busi- 
ness in  which  decedent  had  been  engaged  during  bis  life-time.  Subsequent  to  the 
death  of  the  tesbitor,  and  while  the  business  was  being  conducted  by  the  firm, 
oomposed  of  the  surviving  partner  and  the  executor  and  executrix,  as  such, 
ttie  petitioner  sold  goods  to  the  said  firm.  Under  the  decisions,  a  debt,  accru- 
ing under  such  cireumstsmoes,  can  only  be  collected,  so  far  as  the  estate  of  the 
deceased  is  concerned,  from  the  assets  which  were  in  the  business.  Under 
the  terms  of  the  will  the  executors  could  only  devote  to  the  purposes  of  the 
business  so  much  of  the  estate  as  was  already  at  testator's  death  invested 
therein.  The  creditor  could  not  collect  his  claim  from  assets  not  properly 
embarked  in  the  business.  Willis  v.  Shars.  US  K.  Y.  586,  21  :(f.  E.  Bep. 
705;  Same  v.  aame,  115  N.  Y.  396,  22  N.  £.  Bep.  149.    A  point  is  made  by 
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the  respondents  that  the  petitioner  has  no  standing  to  make  the  application. 
In  this  contention  I  think  they  are  correct.  The  only  persons  under  the  sec- 
tion who  can  apply  are  creditors  or  persons  interested  in  the  estate  of  de- 
cedent. The  petitioner  is  not  a  person  interested  in  the  estate  of  decedent, 
as  creditors  are  expressly  excepted  by  the  language  of  subdivision  11,  §  2514, 
which  defines  the  term  "persons  interested,"  where  used  In  the  act.  To  sos- 
tain  his  right  to  petition,  therefore,  he  must  be  a  creditor.  The  term  "cred- 
itor" is  defined  by  subdivision  3,  §  2514,  which,  when  paraphrased,  will  read  as 
follows:  "A'creditor'  isaperson  having  a  claim  or  demand  upon  whicha  judg- 
ment for  a  s  um  of  money  could  be  recovered  in  an  action . "  Now,  as  there  can  be 
no  doubt  that  the  present  petitioner  could  not  recover  upon  his  demand  as 
against  any  assets  of  the  estate  not  properly  employed  by  the  executors  in  the 
business  continued  subsequent  to  the  death  of  the  testator,  but  would  be  con- 
fined as  to  his  recovery  to  such  assets,  it  is  clear  that  he  is  not  a  creditor  of  the 
estate,  for  the  estate  would  properly  Include  both.  He  is  simply  a  creditor  as 
to  the  fund  against  which  he  might  recover  judgment,  which  is  simply  an 
asset  or  investment  of  the  estate.  This  view  is  emphasized  by  the  considera- 
tion that,  apart  from  the  authority  to  continue  the  business,  the  debt  having 
accrued  subsequent  to  the  death  of  the  decedent,  the  petitioner  would  not  bare 
been  a  creditor  either  of  the  estate  or  of  the  decedent ;  he  wo  uld  have  had  a  claim 
only  against  the  executor  personally.  This  is  true,  notwithstanding  a  court  of 
equity  will  sometimes,  where  the  executor  is  shown  to  be  insolvent,  permit  sacb 
a  creditor  to  have  the  assets  of  the  estate  applied  to  the  payment  of  his  claim. 
Apply  the  test  suggested  by  sultdivision  3  of  section  2514.  Ciould  the  peti- 
tioner recover  a  judgment  for  a  sum  of  money  against  the  respondent  on  its 
claim?  Unless  it  could,  it  would  not  be  included  to  the  term  "creditor." 
While  it  might  have  recourse  to  so  much  of  the  estate  as  was  proi>erly  em- 
barked in  the  business,  it  is  clear  the  suit  of  the  petitioner  could  not  be  main- 
tained against  the  executors  as  such.    Motion  denied.  , 


Fn  re  Stillman's  Estate. 
(SurrogaWt  Court,  New  Tork  Count/y.    February?,  1890.) 
Wills — Pbobate — Execution — Evidenob. 

Where  one  of  the  subsoribing  witnesses  to  s  holographic  will  testifies  that  it  wu 
executed  according  to  law,  the  iDStrnment  is  entitled  to  probate,  though  her  testi- 
mony 1b  contradicted  by  the  other  subscribing  witness. 

Petition  by  Lonisa  Killett,  Howard  Crosby,  Margaret  A.  Gaynor,  and  the 
Association  for  Befriending  Young  Girls,  for  revocation  of  proliate  of  the 
will  of  Maty  L.  Stillman. 

Booraem,  Hamilton  &  Beckett,  Joseph  B.  Otoens,  Walter  Edward*,  and 
John  J.  De  Laney,  for  petitioners.    Herbert  &.  Hull,  for  respondent. 

Bamsom,  6.  The  will,  except  the  printed  portion,  is  in  the  handwriting  of 
the  decedent,  and.  as  to  form,  in  all  respects  a  will.  No  doubt  exists  as  to 
her  capacity  to  make  a  will,  nor  is  there  any  pretehse  that  she  was  subject  to 
any  restraint.  It  is,  however,  strenuously  argued  that  the  paper  was  not 
duly  subscribed  and  published.  The  argument  in  support  of  this  view  is  a 
strong  one,  but  it  cannot  prevail.  The  purpose  of  our  statute  being  ascer- 
tained, no  difficulty  will  be  found  in  the  way  of  a  right  decision  in  this  pro- 
ceeding. The  purpose  of  the  statute  is  to  prevent  fraud  upon  the  testator, 
and  the  first  act  requiring  subscribing  witnesses  to  a  will  was  the  statute  of 
frauds,  (29  Car.  II.  c.  3.)  The  question  now  under  consideration  was  \eij 
soon  mooted  under  this  act.  Hudson's  Case,  Skin.  79,  before  the  court  of  king's 
tiench;  /iicev.OayifeZd,  Strange,  1096;  fl'ood«W«  v.  CZayton,  4  Burrows,  2224; 
Windham  v.  Chetwynd,  1  Burr9ws,  414.  See  illustration  of  Lord  MansfiklDi 
Lowe  V.  Jolliffe,  1  W.  Bl.  365.    Under  the  English  statute  of  wills.  (1887.)  see 
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€fo9»  V.  Oatoert,  3  Curt.  Ecc.  151 ;  Chamhen  v.  Queen's  Proetor,  2  Cnrt.  Ecc. 
415;  Blake  v.  Knight,  8  Curt.  £cc.  549.  The  doctrine  of  these  cases  have 
been  approved  by  the  courts  of  this  state.  Jaunoey  v.  Thome,  2  Bnrb.  Ch. 
40.  The  surrogate  should  be  satisfled  that  the  paper  propounded  was  executed 
in  proper  form ;  that  is  to  say,  that  it  was  signed  by  the  testator  at  the  end 
thereof,  and  attested  by  at  least  two  witnesses,  or,  if  not  signed  in  their  pres- 
«nce,  was  declared  by  the  testator  to  be  his  last  will,  and  his  signature  ac- 
knowledged to  both  witnesses.  If  it  appear  to  his  satisfaction,  from  proof  of 
all  the  facts  and  circumstances  surrounding  its  execution,  that  the  testator 
knew  it  was  his  will,  whether  such  proof  is  given  by  the  subscribing  wit- 
nesses or  by  the  others;  whether  by  memory  of  words  spoken  by  testator,  or 
by  another  or  others  in  his  presence  and  hearing;  whether  by  acts  or  signs  on 
the  testator's  part, — ^the  paper  propounded  is  entitled  to  probate.  The  paper 
may  be  admitted  notwithstanding  one  or  both  subscribing  witnesses  flatly 
deny  that  it  was  either  subscribed  or  published  in  their  presence. 

The  point  is.  did  the  testator  know  that  the  paper  he  signed  was  his  will, 
and  did  he  in  any  way  disclose  such  knowledge  to  the  subscribing  witnesses. 
The  surrogate  Is  not  permitted  to  rest  his  decision  upon  the  testimony  of  the 
subscribing  witnesses.  He  must  inqul  re  into  all  the  facts  and  circumstances; 
and,  if  he  be  satisfled  that  the  paper  was  duly  executed  by  a  competent  testa- 
tor, he  must  admit  it  to  probate.  In  the  present  proceeding,  the  paper  itself 
proves  that  the  testatrix  knew  when  she  signed  it  that  it  was  her  will.  It  is 
bolograpbic.  One  of  the  subscribing  witnesses,  whose  testimony  I  see  no 
reason  to  doubt,  completely  establishes  the  due  execution  of  the  paper  accord- 
ing to  the  very  letter  of  the  law.  I  do  not  flnd  the  time  to  analyze  her  testi- 
mony, and  make  comparison  between  her  statements  and  those  of  the  other 
subscribing  witness,  and  point  out  what  to  me  is  abundant  reason  for  accept- 
ing her  story  as  the  truth;  nor  do  I  believe  that  the  other  subscribing  witness, 
who  contradicts  her,  and  upon  whose  testimony,  if  believed,  the  paper  must  be 
rejected,  has  intended  to  suppress  the  facts.  She  is  mistaken.  Her  memory  is 
at  fault.  It  is  perfectly  clear  to  me  that  the  testatrix,  at  the  time  she  signed 
the  paper,  knew  it  was  her  will,  and  she  intended  to  execute  it  according  to 
law,  and  she  attempted  to  do  so.  One  witness  says  she  succeeded,  and  one 
says  she  did  not.  Aided  by  other  facts  and  drcnmstances  surrounding  the 
execution  of  the  paper,  I  have  no  doubt  about  the  matter.  The  principle  in- 
Yolved  will  be  found  sustained  by  the  following  cases:  Baskin  v.  Baskin,  36 
N.  T.  416;  Coffin  v.  Coffin,  23  N.  Y.  10;  Gilbert  v.  Knox,  52  N.  Y.  125; 
Truatees  v.  Calhoun,  25  K.  Y.  422;  Lane  v.  Lane,  95  N.  Y.  494.  I  sustain 
the  learned  assistant  to  the  surrogate  in  his  ruling  against  contestant  as  to 
the  witness  Gaynor.    Petition  for  revocation  of  probate  is  denied. 


In  re  Toffimo's  Estate. 
(Surrogate's  Court,  New  York  County.    January  28, 1890.) 

1.  EXXCUTOBS  AXD  ASMINISTBATOBS — SAI.B  OF  LaKI}— IlTTSKTORT  OV  FxBSOVAIffT. 

In  proceedings  for  the  sale  of  an  Intestate's  land  to  pay  debts,  a  grantee  of  the 
heir  may  show  that  personal  property  other  than  that  contained  In  the  inventory 
of  the  estate  is  available  for  that  purpose,  though  the  inventory  was  made  by  the 
heir. 

i.  Sake — Laches  of  ADiniiisTBATOR. 

Under  Code  Civil  Froc.  N.  Y.  {  2759,  subd.  6,  which  provides  that  a  decree  for  the 
sale  of  a  decedent's  land  for  the  payment  of  his  debts  can  be  made  only  where  the 
personal  representativee  have  proceeded  with  reasonable  diligence  in  converting 
the  personalty  Into  money,  and  applying  it  to  the  debts,  and  it  is  InsutBcient  for  the 
payment  of  the  same,  an  administratrix  who  has  made  no  attempt  to  collect  proceeds 
arising  from  a  sale  of  her  intestate's  personalty  by  a  former  administrator,  and  who 
baa  not  shown  that  the  attempt  would  be  futile,  is  not  entitled  to  a  decree  fur  the 
•ide  of  her  intestate's  land. 
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8.  Samb— FiLiNO  o»  PETmojf— Limitation. 

Under  Code  Civil  Proc  N.  T.  §  2750,  which  provides  that  a  petition  for  tbe  sale  of 
land  for  the  payment  of  decedent's  debts  may  be  presented  to  the  8urrog:ate's  court 
within  three  years  from  the  granting  of  letters  testamentary,  the  filing  of  the  pe- 
tition within  the  three  years  ^ires  the  court  jurisdiction,  though  the  eitaUon  is  not 
returnable  until  after  the  expiration  of  that  period. 

On  exceptions  to  referee's  report  on  proceedings  to  sell  land  belonging  to 
the  estate  of  Henry  Foster  Topping,  deceased,  for  the  payment  of  his  debts. 
Code  Civil  Proc.  N.  Y.  §  2750,  provides:  "At  any  time  within  three  years 
after  letters-  were  first  duly  granted  within  the  state  upon  the  estate  of  a  de- 
cedent, an  executor  or  administrator  *  *  *  may  present  to  the  surro- 
gate's court  from  which  letters  were  issued  a  written  petition,  duly  verified, 
praying  for  a  decree  directing  the  disposition  of  the  decedent's  real  property, 
or  interest  in  real  property,  *  *  *  for  the  payment  of  bis  debts. "  Sec- 
tion 2759  provides:  "A  decree,  directing  the  disposition  of  real  property,  or 
of  an  interest  in  real  property,  can  be  made  only  where,  after  due  examination, 
the  following  facts  have  been  established  to  the  satisfaction  of  the  surrogate: 
*  *  *  (5)  That  all  the  personal  property  of  the  decedent  which  could  have 
been  applied  to  payment  of  the  decedent's  debts  «  *  *  has  been  so  applied; 
or  that  the  executors  or  administrators  have  proceeded  with  reasonable  dili- 
gence in  converting  the  personal  property  into  money,  and  applying  it  to  the 
payment  of  those  debts;  *  *  *  and  that  it  is  insufficient  for  the  payment 
of  the  same,  as  established  by  the  decree. " 

B.  H.  Underhill,  for  petitioner.    Daniel  Finn,  for  contestant. 

Bansoh,  S.  The  present  is  an  application  by  the  administratrix  of  the  de- 
cedent for  the  sale  of  his  real  estate  for  the  payment  of  his  debts.  The  gran- 
tee of  decedent's  heir  contests  the  application.  The  referee  to  whom  the 
issues  were  referred  has  filed  his  report.  The  petitioner  excepts  to  the  admis- 
sion by  the  referee,  against  her  objection,  of  certain  evidence  adduced  to  show 
the  existence  of  assets  in  addition  to  those  mentioned  in  the  inventory,  which 
came  to  the  hands  of  the  administrator  whom  petitioner  succeeded.  Such 
administrator  was  the  only  heir  of  the  decedent,  and  was  the  grantor  of  the 
real  estate  in  question.  The  contestant  is  the  grantee.  The  latter  has  filed 
exceptions  to  the  findings  of  the  referee.  These  involve  the  following  ques- 
tions: First.  Whether  the  referee  was  right  in  finding  that  the  debts  men- 
tioned in  the  first  finding  were  established  as  debts  against  decedent's  estate. 
Becond.  Whether  there  was  sufficient  personal  estate  available  for  their  pay- 
ment. 

The  evidence  whose  admission  is  the  subject  of  the  administratrix's  excep- 
tion was  properly  received.  It  was  entirely  competent  for  the  contestant  to 
show  that  there  were  other  assets  besides  those  contained  in  the  inventory 
available  for  the  payment  of  the  debts  sought  to  be  collected  from  bis  prop- 
erty, despite  the  fact  that  the  inventory  was  filed  by  his  grantor. 

The  exception  of  the  contestant  with  respect  to  the  holding  of  the  referee 
in  his  first  conclusion  of  law,  as  to  the  del>ts  established  against  the  estate,  is 
overruled.    The  evidence  sustains  the  conclusion.' 

The  referee  finds,  and  the  evidence  shows,  that,  in  addition  to  the  property 
Inventoried,  there  was  certain  other  personal  pro{)erty  left  by  the  decedent, 
which  was  sold  by  the  former  administrator  for  $646.  There  is  nothing  to 
show  that  this  amount  was  ever  applied  to  the  payment  of  decedent's  debts, 
or  that  diligent  effort  was  made  to  collect  it,  or  effect  such  application.  For 
aught  that  appears  it  is  readily  collectible.  Certain  stock  which  was  inven- 
toried as  valueless  was  sold  by  the  former  administrator  for  $1,500.  Of  this 
9250  were,  it  seems,  allowed  as  commission  upon  the  sale,  and  $950  paid  to 
the  attorney  of  the  administrator  for  collecting  certain  notes  received  as  the 
purchase  price  of  the  stock,  and  for  rendering  other  services  of  a  trifling  char- 
acter to  the  administrator.     It  is  not  entirely  clear  from  the  evidence  that  thJ5 
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payment  to  tlie  attorney  was  not  in  part  for  other  services  than  those  per- 
formed for  him  as  administrator.  Ordinarily,  it  is  necessary,  before  a  direc- 
tion is  given  for  a  sale  such  as  is  sought  to  be  effected  here,  that  all  the  per- 
sonal estate  should  be  first  applied  to  the  payment  of  the  debts.  Corwin  v. 
Merritt,  3  Barb.  346;  Moore  v.  Moore,  14  Barb.  27,  80;  Forheg  v.  Halsey.  26 
X.  Y.  53:  Tucker  v.  Tucker,  4  Abb.  Dec.  433,  434.  It  is,  however,  entirely 
competent  for  the  court,  In  a  proper  case,  to  direct  a  sale  where  all  the  per- 
sonal property  has  not  been  so  applied,  or  where  a  part  of  the  debts  consists 
of  demands  which  are  doubtful,  or  are  in  litigation.  But  reasonable  diligence 
to  effect  the  conversion  of  the  assets  into  money,  and  their  application  to  the 
payment  of  the  debts,  is,  in  such  case,  necessary.  Farrington  v.  King,  1 
Bradf.  Sur.  185;  Skidmore  v.  Romaine,  2  Bradf.  Sur.  122;  Moore  v.  Moore, 
14  Barb.  29, 30;  Bridge  v.  Swain,  3  Bedf.  Sur.  490;  Code  Civil  Proc.  §  2759, 
SQbd.  5. 

I  am  not  satisfied,  upon  the  evidence  submitted,  that  such  diligence  has 
been  exhibited  by  the  administratrix.  Unless  the  petitioner  can  show  that  an 
attempt  to  collect  from  her  predecessor  any  of  the  assets  for  which  he  is  lia- 
ble would  be  futile,  the  attempt  to  recover  such  assets  should  be  made  before 
an  order  directing  the  sale  of  the  real  estate  should  be  granted.  This  matter 
may,  if  petitioner  elect,  be  referred  back  to  the  referee  for  proof  as  to  the  pe- 
titioner's ability  to  collect  the  assets,  and  as  to  such  efforts  as  she  may  have 
already  made  for  the  purpose.  In  case  she  should  not  so  elect,  an  accounting 
to  establish  the  liability  of  the  former  administrator  to  the  estate,  and  the 
ability  of  the  petitioner  to  realize  upon  it,  will  be  neicessary.  In  case  the 
course  last  indicated  is  adopted,  this  application  will  be  suspended  to  await  the 
result.  The  conclusion  which  I  have  reached  necessitates  the  overruling  of  the 
referee's  second  and  third  conclusion  of  law. 

It  is  claimed  that  this  proceeding  was  not  commenced  within  three  years 
since  the  granting  of  letters  of  administration  to  the  former  administrator, 
and  that  therefore  the  court  was  without  jurisdiction  to  entertain  it.  The 
letters  were  issued  November  23, 1885.  The  petition  was  filed  herein  Novem- 
ber 21, 1888.  The  citation,  although  returnable  after  the  lapse  of  three  years 
since  the  issuance  of  the  letters,  was  issued  at  the  same  time  the  petition  was 
filed.  The  petition  having  been  filed  within  the  three  years,  the  court  acquired 
jurisdiction  of  the  proceedings.  Code  Civil  Proc.  §  2750;  In  re  Gouraud,  95 
K.  r.  256;  In  re  FJuxlm,  4  N.  Y.  Supp.  408. 


In  re  Post's  Estate. 
(Svrrogaie's  Court,  New  York  County.    Marob  30, 1S90.) 

L  ■Wnx»— CossTKDOTioN — Vested  Interest. 

A  direction  to  executors  to  pay  the  Income  of  a  trust  fund  to  testatrix's  husband 
for  life,  and  on  his  death  to  pay  the  principal  of  the  fund  to  designated  persons, 
Rives  anch  persons  a  vested  interest,  which  is  not  defeasible  by  thSr  death  durinK 
the  hnsbsna's  life-time. 

S.  EXBCUTOKS   iJTD  ADMINISTRATOBS— AOOOnNTISG — LiIMlTATION. 

The  stx-year  statute  of  limitations  forms  no  defense  to  an  action  for  an  accountinE 
of  the  administration  of  testatrix's  estate  by  the  life  beneflciary,  to  whom  letters  c. 
U  a.  were  issued  and  the  estate  surrendered  fire  years  before  the  proceedings  were 
burtitnted,  though  eleven  years  have  elapsed  since  the  issuance  ofletters  to  the  ex- 
ecutors. 
I.  Sin  -Sfbcial  Trust — Admikistrator  db  Bonis  Non. 

A  direction  to  executors  to  invest  a  specified  sum  "  upon  bond  and  mortgage  of  real 
estate,  or  such  stocks  as  they  may  regard  safe  and  permanent, "  evinces  no  inten- 
tion by  testatrix  to  repose  any  such  special  or  personal  confidence  in  the  exeoutors 
88  will  disable  an  administrator  a.  U  a.  from  fully  administering  the  trust. 
^■  WiLU — Construction — Estates  in  Trust. 

Neither  does  tho  direction  make  the  executors  trustees  of  an  express  trust, within 
the  meaning  of  Laws  N.  Y.  1838,  c  185,  (Rev.  St.  N.  Y.,  8th  Ed.,  p.  2444,)  which 
v9.H.Y.8.no.6— 29 
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prorides  that,  on  "the  death  of  a  surrlTing  trastoe  of  an  express  tmat,  iba  tmstr- 
estate  shall  not  descend  to  his  nextof  kin  or  personal  representative*,  bat  the  tmat, 
U  unexecuted,  shall  vest  In  the  supreme  oonrt. " 

On  exceptions  to  report  of  referee. 

Action  by  the  administrator  o.  t.  a.  of  Cornelia  Post,  deceased,  against  the 
administrator  of  Edwin  Post,  deceased,  for  an  accounting.  The  referee  re- 
ported in  favor  of  a  dismissal  of  the  action,  and  petitioner  excepts.  Laws  X. 
T.  1882,  c.  185.  (Rev.  St.  N.  T.,  8th  Ed.,  p.  2444.)  provides:  "Upon  the 
death  of  a  surviving  trustee  of  an  express  trust,  the  trust-estate  shall  not  de- 
scend to  his  next  of  kin  or  personal  representatives,  but  the  trust.  If  unexe- 
cuted, shall  vest  in  the  supreme  court." 

Daniel  G.  Rollins  and  John  C.  O'Connor,  7r.,  for  petitioner.  F.  W.  Hin- 
riofu  and  George  D.  Beattys,  for  respondent. 

Bansou,  S.    The  referee  has  reported  that  this  proceeding  should  be  dis- 
missed.   The  petitioner  excepts  to  this  conclusion  of  law  and  to  the  grounds 
upon  which  the  referee  bases  it.     They  are — First,  the  inability  of  petitioner 
to  maintain  the  proceeding  in  the  capacity  in  wiiicb  she  has  brought  it.  to- 
wit,  as  administratrix  with  the  will  annexed;  second,  that  the  right  to  compd 
the  accounting  sought  is  barred  by  the  statute  of  limitations.    As  an  addi- 
tional  ground  for  sustaining  the  disposition  made  by  the  referee,  the  respond- 
ent insists  that  all  those  who  were  ultimately  entitled  to  share  in  the  principal 
of  the  fund  in  question  had  received  their  entire  interest,  and  that  therefore, 
and  as  there  are  no  unpaid  creditors,  there  is  no  estate  for  the  petition^'  to 
administer.     The  last  claim  involves  the  question  as  to  whether  or  not  cer- 
tain specified  legatees,  to  whom  a  portion  of  the  fund  was  given  after  the 
death  of  the  life  beneficiary,  and  who  predeceased  the  latter,  but  survived  the 
testatrix,  were  entitled  to  a  vested  interest  therein.     The  testatrix  died  June 
22,  1878,  leaving  a  will,  and  appointing  an  executor  and  executrix,  who, 
after  the  admission  of  the  will  to  probate,  July  10,  1873,  took  out  letters  tes- 
tamentary,— the  former  on  July  10,  1873,  and  the  latter  April  13, 187G.    One 
of  the  executors  died  in  July,  1879,  and  the  other  December  9,  1881.     The 
will  contained,  among  other  provisions,  the  following:  "I  order  and  direct 
that  my  executors  invest  the  sum  of  820,000  upon  bond  and  mortgage  of  real 
estate,  or  such  stocks  as  they  may  regard  as  safe  and  permanent,  and  to  pay 
over  the  interest  and  income  thereof,  as  the  same  may  be  received,  to  my  bus- 
band,  Edwin  Post,  for  and  during  his  natural  life;  and  upon  his  death,  out  of 
the  principal  of  said  trust  fund,  to  pay  to  Jane  Eliza  Davis,  daughter  of  Eli- 
jah Davis,  the  sum  of  85,000;  and,  after  deducting  said  sum  of  $5,000,  to  di- 
vide and  pay  over  the  remainder  of  said  trust  fund  unto  and  among  my  sis- 
ter, Emily  Bell,  and  ray  brother,  Gilbert  T.  Davis,  in  equal  shares."   On  May 
16,  1883,  letters  of  administration  c.  t.  a.  were  issued  to  the  husband  of  the 
testatrix,  the  life  beneficiary  mentioned  in  the  foregoing  provision.    Subse- 
quently to  his  appointment,  and  in  pursuance  of  two  orders  of  the  surrogate, 
dated,  respectively,  July  19  and  20,  1883,  directing  the  transfer  thereof  to  tlie 
said  administrator,  there  were  delivered  to  him  a  certain  certificate  of  deposit 
belonging  to  the  estate  of  testatrix,  then  held  by  the  executors  of  one  of  the 
executors  of  testatrix,  and  certain  bonds  and  mortgages,  also  belonging  to  said 
estate,  and  formerly  in  the  possession  of  the  executor  of  a  deceased  agent  of 
testatrix's  executors.     These  are  the  funds  respecting  which  an  accounting  is 
sought.     The  said  administrator  died  June  9,  1887,  and  letters  of  administra- 
tion upon  his  estate  were  issued  to  the  respondent  August  25, 1887.     The  pe- 
titioner, who  was  appointed  administrator  c.  t.  a.  of  the  testatrix,  began  this 
proceeding  January  12,  1888,  to  compel  the  respondent,  as  administrator  of 
testatrix's  husband,  to  account  for  the  administration  of  the  latter  of  his 
wife's  estate. 

The  first  question  presented  is  whether  the  persons  among  whom  tlie  will 
directed  a  division  of  the  fund  upon  the  death  of  the  life  beneficiary  took  a 
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vested  or  contingent  interest  therein.  There  is  no  doubt  that  they  each  took 
a  vested  interest,  not  defeasible  by  the  death  of  any  of  them  in  the  life-time 
of  such  beneficiary.  Coit  v.  Rolston,  44  Hun,  548;  DaCosta  v.  Baas,  48 
Hun.  31;  Van  Axte  v.  Fisher,  22  N.  E.  Rep.  943;  Smith  v.  Edtoards,  88  N. 
IC,  104.  Such  being  the  case,  the  personal  representatives  of  the  two  legatees 
"Who  predeceased  the  ^fe  beneficiary  are  entitled  to  their  legacies,  and  the 
petitioner,  as  administratrix  c.  t.  a.  of  the  testatrix,  is  entitled  to  receive  them 
for  the  purpose  of  administration  and  distribution,  unless  for  some  other  rea- 
son she  is  precluded  from  doing  so. 

It  is  claimed  that  the  trust  respecting  the  fund  is  of  such  a  character  that 
it  could  only  be  executed  by  a  trustee  appointed  for  the  purpose,  and  not  by 
an  administrator  with  the  will  annexed.  Tlie  provision  containing  the  be- 
quests in  question,  when  considered  separately  or  in  connection  with  the  rest 
of  the  will,  evidences  no  intention  on  the  part  of  the  testatrix  of  reposing  any 
such  special  or  personal  confidence  or  discretion  in  her  executors  as  wouid  dis- 
sociate the  trust  confided  to  tliem  from  their  office  as  executors,  or  prevent 
them  from  fully  administering  it.  Hood  v.  Hood,  85  K.  Y.  569-571;  Molt  v. 
Ackerman,  92  ¥.  Y.  552,  553;  In  re  Clark,  5  Redf.  Sur.  466;  Bain  v.  Mat- 
teton,  54  N.  Y.  663,  664. 

The  claim  that,  pursuant  to  chapter  185  of  the  Laws  of  1882,  the  execution 
uf  the  provision  in  question  devolved  upon  the  death  of  the  executors  of  the 
will  upon  the  supreme  court,  is  unfounded.  The  chapter  cited  relates  solely 
to  the  case  where  one  who,  being  a  trustee,  as  contradistinguished  from  an 
executor  merely,  dies  leaving  the  trust  unexecuted.  We  have  seen  that  the 
present  is  not  a  case  of  this  character. 

The  question  remains  as  to  whetlier  the  petitioner  is  barred  from  maintain- 
ing the  proceeding  by  the  statute  of  limitations.  It  is  to  be  noticed  that  the 
proceeding  is  not  brought  against  the  representatives  of  the  deceased  execu- 
tors of  testatrix.  More  than  11  years  liave  elapsed  since  the  issuance  of  let- 
lers  to  the  executor  who  last  qualified  and  the  commencement  of  this  proceed- 
ing. If  the  proceeding  had  been  begun  against  them,  doubtless  the  plea  of 
the  bar  of  the  statute  would  prevail.  In  re  VanDyke,  44  Hun,  897 ;  In  re 
Cfatfton.5  K.  Y.  Supp.  266. 

The  attitude  in  which  respondent's  decedent  stood  with  reference  to  the 
f nnd  or  property  in  question  was  that  uf  having  a  clnim  therefor  against  the 
estates  of  those  having  possession  of  it.  The  representatives  of  such  estates 
having  surrendered  the  property  or  fund  to  respondent's  decedent  within  six 
years  prior  to  the  commencement  of  this  proceeding,  the  attempt  to  interpose 
the  statute  of  limitations  to  defeat  the  present  proceeding  is  ineffective.  In 
re  Coman.  47  Hun,  639.  See  Leroy  v.  Bayard,  3  Bradf.  Sur.  228;  Warren 
T.  Paff,  4  Bradf.  Sur,  266,  267;  Faffy.  Kinney,  5  Sandf.  380;  Home  v. 
AgaU,  8  Redf.  Sur.  311. 

The  exceptions  to  the  referee's  report  are  sustained,  and  the  report  must  be 
referred  back  to  the  referee,  to  proceed  with  the  accounting. 


In  re  Jamsem's  Estate. 
{SwrogaUft  Cou/rt,  Weatcheater  Countu-    February,  1889.) 

EXKCCTOKS    ASS    AsKIXISTRATORS— EXBOVTION    kQAntBT    REALTY— POWKBS  O*  BlT»- 
BOOATB. 

Under  Code  Civil  Froc.  N.  Y.  H  1825, 1826,  anthoriziDg  the  surrogate  to  erant  an 
order  permitUag  execution  to  issue  in  an  action  relating  to  the  estate  of  a  decedent 
on  a  judgment  against  the  executor  or  administrator,  and  providing  for  the  coUeo- 
tion  of  tne  judgment  out  of  decedent's  assets,  the  surrogate  has  no  power  to  per- 
mit an  ezecntlon  against  real  estate. 
Same — Actions  Concbbsino  Estate— Dbath  bt  WBosoFtn.  Act. 

An  action  nnder  the  provisions  of  sections  1908, 1903,  by  an  administrator  or  ex- 
ecutor of  a  dtecedent,  to  recover  damages  for  the  benefit  of  his  next  of  kin  against 
the  persons  by  whose  wrongful  act,  neglect,  or  default  decedent's  death  was  caused, 
is  not  an  action  relating  to  decedent's  estate. 
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Application  by  Jay  E.  Tibbetts  and  George  Kellogg,  made  by  direction  of 
a  special  term  of  the  supreme  court,  to  obtain  leave  from  the  surrojfate  to  is- 
sue executions  on  judgments  rendered  in  their  favor  for  costs  in  an  action 
against  them  by  Catharine  Jansen,  as  administratrix  of  August  H.  Janaen. 
deceased,  for  negligently  causing  the  death  of  her  intestate.  Deceased  left 
no  personal  property,  and  the  judgments  were  made  l^ens  on  his  land.  Code 
Civil  Proc.  g§  1825,  1826,  which  relate  to  actions  relating  to  the  estate  of  a. 
decedent,  provide  that  an  execution  shall  not  be  issued  on  a  judgment  for  a 
sum  of  money  against  an  executor  or  administrator,  in  his  representative 
capacity,  until  an  order  permitting  it  to  be  issued  has  been  made  by  the  sur- 
rogate from  whose  court  the  letters  were  issued;  and,  where  it  appears  that 
the  assets  are  not  sufficient  to  pay  all  the  debts,  legacies,  or  other  claims  of 
the  class  to  which  plaintiff's  claim  belongs,  the  sum  directed  to  be  collected 
by  the  execution  shall  exceed  the  plaintiff's  just  proportion  of  the  assets. 

Wm.  It.  Spooner  and  Russell  Froat,  for  motion.    N.  A.  Lawlor,  opposed. 

Coffin,  S.  It  is  not  within  the  province  of  this  court  to  question  the  power 
of  the  learned  justice  to  make  the  order  referred  to ;  but,  as  tke  action  did  not 
relate  to  any  part  of  the  estate  left  by  the  deceased,  and  as  section  1823,  under 
the  authority  of  which  the  order  was  made  establishing  the  lien  on  the  real 
estate  of  the  deceased,  occurs  under  article  1,  tit.  3,  c.  15,  of  the  Code  of  Civil 
Froce<lure,  which  speaks  onlyof  "actions  relating  to  the  estate  of  a  decedent." 
the  power  to  make  such  order  may  fairly  be  regarded  as  questionable.  The 
section  seems  to  have  reference  to  section  1852,  which  authorizes  the  court  to 
direct  that  the  judgment  against  the  heir  at  law  or  devisee  be  collected  out  of 
speclflc  real  property.  But  with  that  this  court  has  no  concern,  except  that 
it  must  determine  whether  the  judgment  has  been  obtained  in  an  action  relat- 
ing to  the  estate  of  a  decedent,  and,  if  it  has,  then  it  may,  if  the  decedent  left 
assets,  under  the  provisions  of  sections  1825  and  1826,  and  in  such  cases  only, 
make  the  order  sought. 

There  seems  to  Iw  but  three  cases  in  which  the  surrogate's  court  has  any- 
thing to  do  with  the  issuing  of  an  execution.  "Sho  first  is  where  a  judgment 
was  obtained  against  a  person  in  his  life-time,  since  deceased,  under  section 
1S80.  The  second  is  where  a  judgment  has  been  recovered  against  an  execu- 
tor or  administrator  for  a  sum  of  money  under  sections  1825  and  1826,  supra. 
And  the  third  is  where  the  surrogate  himself  may  issue  an  execution  under 
section  2554.  The  second  is  the  only  one  with  which  we  are  liere  concerned. 
The  sections  (1825  and  1826)  are  intended  as  substitutes,  with  amendments, 
for  2  Rev.  St.  p.  88,  g  32,  and  p.  115,  §  13,  and  relate  solely  to  the  collection 
of  debts,  legacies,  and  distributive  shares  for  which  judgments  have  been  ob- 
tained out  of  the  assets  of  the  decedent.  They  confer  no  power  upon  the  sur- 
rogate to  permit  an  execution  to  be  issued  against  real  estate.  The  very  sec- 
tions themselves  point  out  the  manner  in  which  the  surrogate  shall  ascertain 
the  amount  for  which  the  execution  is  to  issue.  If  an  accounting  shall  have 
been  had,  it  is  a  matter  of  calculation,  if  the  balance  of  assets  is  insufficient 
to  pay  all  claims  of  an  equal  degree  in  full,  to  ascertain  the  pro  rata  share  for 
which  the  execution  shall  go.  If  the  assets  are  admittedly  sufficient,  then  it 
will  issue  for  the  whole  amount  due.  If  there  has  been  no  accounting,  and  a 
question  be  raised  as  to  the  sufficiency  of  the  assets,  tlien  the  surrogate  may. 
under  the  provisions  of  section  2723,  require  an  intermediate  accounting;  and, 
if  it  shall  appear  that  there  are  no  assets,  as  in  this  case,  then  no  execution 
can  be  issued,  because  there  is  nothing  on  which  it  can  operate.  But  grant- 
ing that  the  assets  were  here  abundant,  as  the  judgments  have  not  been  ob- 
taineil  in  an  action  relating  to  the  decedent's  estate,  no  steps  can  be  taken  by 
this  court  looking  to  the  collection  thereof.  The  sections  un^er  which  it  is 
asked  that  the  order  be  made  have  reference  only  to  claims  that  belonged  to 
the  decedent  in  his  life-time,  or  to  claims  existing  against  him  at  the  time  of 
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Lis  death,  or  judgments  for  distributive  shares,  or  for  legacies,  where  be  dieii 
testate.  The  claim  which  the  widow  of  the  intestate,  as  administmtrix,  souglit 
to  recover,  is  created  by  statute,  (Code,  §  1902,)  and  had  no  existence  during 
bis  life-time.  His  death  gave  birth  to  the  claim.  It  surely  was  no  part  of 
the  estate  left  by  him,  and  her  action  in  no  sense  could  be  styled  "an  action 
relating  to  decedent's  estate."  It  is  true  that,  if  any  damages  had  been  re- 
covered in  the  action,  and  collected,  they  should  have  been  accounted  for  in 
this  court  "as  if  they  were  assets,"  but  would  have  belonged  exclusively  to 
the  widow  and  next  of  kin,  without  regard  to  any  debts  of  the  deceased,  or 
expense  of  administration.  But  this  provision  (section  1908)  does  not  make 
them  assets.  It  excludes  the  idea  of  their  being  such.  It  would  be  foreign 
to  this  case  to  endeavor  to  consider  what  other  remedy  the  defendants  may 
pursue  for  the  recovery  of  their  costs  embraced  in  the  judgment.  It  is  sutfl- 
cient  that  this  court  is  powerless  to  render  them  any  aid.  Motion  denied, 
with  910  costs. 


In  re  Haddem's  Will. 
{Surrogate's  Court,  Wegtcheater  County.    November,  1888.) 

L  Wnxa— CoNSTBUCTiox— Gbnbrax.  Leoaotes. 

Where  a  testator  owns  bonds  and  stocks  of  various  corporations,  bequests  in  dif- 
ferent sums  to  different  legatees  of  "my"  stocks  and  bonds  at  their  par  value,  not 
describing  them  particularly,  are  general  legacies ;  and  it  is  tlie  duty  of  the  execu- 
tors to  make  the  selection  of  each  legatee's  bonds  and  stocks. 
i.  Sum— Ukcektaistt. 

The  fact  that  the  stocks  and  bonds  vary  in  value  does  not  make  the  bequests  void 
for  uncertainty. 

John  Hadden,  at  the  time  of  his  death,  owned  123  bonds  and  shares  of 
stock  in  various  corporations.  Their  market  value  ranged  between  8107.50 
sod  $114  per  share  or  l>ond;  the  par  value  being  $100.  He  made  the  follow- 
ing bequest:  "I  give  and  bequeath  to  my  said  son  Charles  £.  Hadden  94,000 
in  the  stocks  and  bonds,  out  of  any  stocks  or  bonds  that  I  may  own  at  the 
tiiDe  of  my  death,  the  same  to  be  reckoned  and  counted  at  their  par  value." 
In  substantially  the  same  language,  be  gave  93,000  in  stocks  and  bonds  to 
bis  daughter  Amanda  C. ;  and  also,  in  substantially  the  same  language,  he 
gave  to  his  son  Beverly  W.  the  income  of  $8,000  in  stocks  and  twnds  for  life. 
Tbere  was  an  application  for  a  construction  of  the  will. 

Arthur  T.  Hoffman,  for  executors.    Henry  Parsons,  for  residuary  legatees. 

Coffin,  S.  It  is  claimed  on  behalf  of  the  residuary  legatees  that  the 
clauses  of  the  will  under  consideration  are  void  for  uncertainty,  because  the 
stocks  and  bonds  vary  in  value,  and  that  therefore  the  will  cannot  be  carried 
into  effect  in  this  regard  without  interfering  with  the  rights  of  the  legatees. 
It  is  difficult  to  see  any  force  in  this  objection.  The  persons  of  the  legatees 
are  pointed  out  with  certainty,  and  the  amount  given  to  each  is  definite,  and 
the  manner  in  which  each  is  to  be  satisfied  is  clearly  indicated. 

The  real  and  important  question,  however,  is,  who  has  the  right  to  select 
the  bonds  or  stocks  for  each  of  the  legatees, — the  executors,  or  the  legatees 
themselves  ?  If  the  legacies  are  strictly  specific,  there  could  be  no  room  for 
doubt.  For  instance,  if  he  had  said,  "I  give  to  Charles  E.  Hadden  four 
thousand  dollars  in  Vandalia  bonds,  which  I  own  at  the  time  of  my  death,  at 
their  par  value,"  and  so  had  pointed  out  the  precise  stocks  or  bonds  he  gave 
to  each  of  the  others,  the  legacies  would  have  been  specific,  easily  satisfied  by 
the  executors,  and  this  question  would  not  have  arisen.  It  is  true  that  it  has 
been  said  that  specific  legacies  are  of  two  kinds;  th»  first,  where  a  certain 
chattel  is  particularly  described  and  distinguished  from  all  others  of  the  same 
species,  as:  "I  give  the  diamond  ring  presented  to  me  by  A."  This  legacy 
can  be  satisfied  only  by  the  delivery  of  the  identical  ring.    The  second  is 
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where  a  chattel  of  a  certain  kind  is  bequeathed  without  any  designation  of  it 
as  an  individual  chattel,  as:  "I  give  a  diamond  ring."    This  may  be  fuISUed 
by  the  delivery  of  anything  of  the  same  kind.    2  Madd.  Ch.  Pr.  7,  8;  TolL 
Ex'rs,  801.    But  this  distinction,  as  will  be  seea  by  reference  to  the  author- 
ities below  cited,  no  longer  prevails,  and  the  only  kind  now  recognized  Is  that 
first  above  mentioned.    The  following  doctrine  measurably  meets  the  facts  of 
this  case.    A  bequest  of  a  sum  of  money,  or  of  a  sum  in  government  securi- 
ties, must  be  taken  as  a  legacy  of  quantity,  and  is  therefore  a  general  legacy. 
This  doctrine,  it  is  said,  prevails,  notwithstanding  the  testator  may  have  a 
greater  or  the  exact  quantity  of  the  specific  stock  at  the  date  of  his  will. 
Bronsdon  v.  Winter,  Amb.  59.    But  the  word  "my"  preceding  the  words 
"government  securities,  stock,  or  annuities,"  lias  been  held,  several  times, 
sufiBcient  to  render  the  legacy  specific.    Sibley  v.  Perry,  7  Ves.  530.     So, 
Chancellor  Kent,  in  Walton  v.  Waltori,  7  Johns.  Ch.  268,  held  that  a  bequest 
in  these  words,  "I  give  and  bequeath  to  my  nephew  all  my  right,  interest  and 
property  in  thirty  shares  which  I  own  in  the'Bank  of  the  United  States  of 
America, "  was  a  specific  legacy.    In  the  case  of  Robinson  v.  Addison,  2  Beav. 
515,  where  the  bequest  was  of  "five  and  a  half  shares  in  the  Leeds  &  Liver- 
pool Canal,  and  all  benefit  and  advantage  thereof,"  and  the  will  contained 
two  other  bequests,  of  5  shares  each,  in  the  same  terms,  and  the  testator,  at 
the  date  of  the  will,  owned  15^  shares  of  that  stock,  it  was  held  that  the  leg- 
acies were  general,  and  not  specific,  but  that,  if  the  testator  had  designated 
them  as  "my"  shares,  the  legacies  would  have  been  specific;  and,  to  the  same 
effect,  Tifft  v.  Porter,  8  N.  Y.  518.    The  facts  in  this  case  are  peculiar,  for, 
although  they  plainly  come  within  the  principle  laid  down  in  Ambler,  supra, 
and  the  other  cases  cited,  yet  the  word  "my"  or  its  equivalent  is  used,  but  the 
bonds  and  stocks  are  not  otherwise  particularly  described,  as  to  whether  they 
are  bonds  and  stocks  of  any  specific  railroad  or  corporation;  and  another  pe- 
culiarity distinguisliing  the  case  is  that  "my"  bonds  and  stocks  are  those  of 
various  corporations,  and  are  given  in  different  sums  to  legatees  at  their  par 
value,  when  there  is  a  difference  in  their  actual  value.    At  all  events,  the  be- 
quests are  not,  under  the  decisions,  specific.    If  they  had  been  made  so,  there 
would  liave  been  no  difllculty  in  satisfying  them,    fiut  the  question  remains, 
how  and  by  whom  is  the  will,  in  this  respect,  to  be  executed  V    May  it  be  done 
by  the  executors,  by  delivering  to  the  legatees  such  bonds  and  stocks  as  they 
may  select,  amounting  at  their  par  value  to  the  legacy  given  to  each,  or  have 
the  several  legatees  a  right  to  select  those  they  will  receive?    If  it  be  claimed 
that  the  legatees  have  a  right  of  election,  then  it  is  said  in  2  Co.  Litt.  145<z, 
when  an  election  is  given  to  several  persons,  the  first  election  made  by  any 
of  the  persons  shall  stand.    But  here  no  election  is,  in  terms,  given.    In 
Duckmanton  v.  Duckmanton,  5  Hurl.  &  N.  219,  A.,  having  two  closes  in  R., 
devised  one,  without  specifying  which,  to  his  son  John,  who  was  the  heir  at 
law,  and  one  to  his  younger  son,  George.    It  was  held  that  John,  as  heir,  had 
a  right  of  election.    Here,  it  would  seem,  the  right  of  John  to  elect  was  based 
upon  the  sole  fact  that  he  was  the  heir.    The  case  of  Jacques  v.  Chambers,  2 
Colly.  435,  is  substantially  like  this,  except  the  legacies  were  declared  to  be 
specific.    The  testator  bequeathed  to  A.  the  use  for  life  of  30  shares,  out  of 
120  he  owned,  in  the  stock  of  the  Great  Western  Railway,  with  remainder  to 
his  wife  and  children,  and  30  shares  to  B.    There  were  two  classes  of  shares, 
88  having  been  originally  subscribed  for  by  the  testator,  and  82  having  been 
purchased  by  him  as  scrip.    There  was  difference  in  value  of  the  two  classes 
of  shares  in  favor  of  the  88.     The  learned  vice-chancellor,  (Bruce,)  In  deliv- 
ering his  opinion,  said:    "If  the  executors  have  the  option  of  selecting  the 
sixty  shares,  they  may  exercise  that  option  by  giving  the  sixt^  shares  out  of 
the  eighty-two.    *    *    ■*■    If,  however,  the  legatees  have  the  option,  they 
would  have  the  right  to  exercise  it,  and  probably  would  exercise  it,  thus, 
namely,  each  legatee  of  the  thirty  shares  would  take  nineteen  of  the  thirty- 
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eight."  In  this  view,  that  the-Iegatees  would  probably  exercise  it  by  each 
taking  one-half  of  the  most  valuable  shares,  there  would  nrise  this  difflcnity, 
especially  in  the  case  where  there  are  three  such  legatees:  They  cannot  make 
the  selection  simultaneously.  Some  one  must  make  the  first  selection;  and, 
iinless  he  were  utterly  indifferent  to  self-interest,  which  we  are  scarcely  at 
liberty  to  assume,  he  would  doubtless  tiike  those  which  were  regarded  as  most 
valuable.  Then  another  would  have  to  select  from  those  wtiich  remained, 
and  the  third  would  be  left  to  take  the  residue,  without  the  opportunity  of 
selection,  if  there  were  not  more  than  siitBcient  to  satisfy  all;  or,  if  there 
were,  he  would  have  to  select  from  those  already  rejected  by  the  others  as 
letist  valuable.  But  the  vice-chancellor  also  held  that  the  legatee  for  life,  as 
well  as  the  other  legatee,  had  that  right.  He  failed,  however,  to  indicate 
which  legatee,  if  either,  should  first  select.  That  matter  was  the  subject  of 
diacnssion  in  Duckmanton  v.  Duckmanton,  supra,  as  we  have  seen;  and  the 
question  was  solved  by  giving  the  right  to  John,  because  he  was  the  heir. 
Here,  however,  there  is  nothing  known  among  us  which  will  warrant  the 
distinguishing  of  ttie  legatees  in  this  case  from  another.  They  all  stand  upon 
an  exact  equality,  neither  having  any  right  or  preference.  The  conclusion 
reached  in  the  case  in  Cotlyer  does  not  seem  to  be  sound,  because  it  appears 
to  be  impracticable  in  execntion.  The  executors  are  appointed  to  execute  the 
will, — to  carry  out  the  intention  of  the  testator.  They  should  deliver  the 
stocks  and  bonds  bequeathed  at  their  par  value;  and,  if  any  selections  are  to 
be  made,  they  should  make  them  in  a  manner  that  appears  to  be  fair  and 
equitable.  It  is  unnecessary  here  to  say  whether  their  conduct  in  that  regard 
may  be  subject  to  criticism  on  their  final  accounting. 

Who  shall  make  the  selections  is  perhaps  of  little  tnoment,  when  we  con- 
sider that  the  subjects  of  the  bequests  are  constantly  fiuctuating  in  market 
value,  so  that  those  of  most  value  now  may  in  a  week  hence  take  the  place  of 
those  now  esteemed  of  least  value.  But,  seising  no  way  in  which  the  legatees 
can.  practically,  select,  it  is  considered  the  duty  of  the  executors  to  perform 
that  act,  unless,  indeed,  a  satisfactory  solution  of  the  difficulty  may  be  effected 
by  agreement  between  them  and  the  legatees.    Decree  accordingly. 


In  re  Undebhill's  Estate. 
{Sxvrrognte's  Court,  Westchester  County.    July,  1889.) 

1.   EZBOTTTOKS  AND  ADMINISTKATORS—ACCODNTIKO— LIMITATION  OF  ACTIONS. 

Matters  in  avoidance  of  the  statute  of  limitatioDs  need  not  be  stated  in  a  petition 
for  an  aooounting  by  an  administrator,  but,  if  objection  be  taken,  proof  of  faots 
which  would  prevent  the  running  of  the  statute  must  be  received. 
S.  Same— Patmbnt  of  Distkibutivb  Shahb — Demakd. 

No  demand  is  necessary  as  the  basis  of  a  procoeding  to  compel  the  payment  of  a 
legacy  or  distributive  share. 
8.  Limitation  of  Actions — Trusteib. 

Where  a  trustee  becomes  administrator,  with  the  will  annexed,  of  the  deceased 
cestui  que  trust,  the  trust  ceases;  and,  being  liable  only  as  administrator,  he  can 
a^l  himself  of  the  8tatut«  of  limitations. 

Petition  by  Elizabeth  R.  Ouion  to  compel  Philip  Underbill  to  render  his  ac- 
counts as  administrator  with  the  will  annexed  of  Isaac  Underbill,  deceased. 

Alex.  Thain,  for  petitioner.  Totonsend,  Dyett  <&  Sinstein,  for  administra- 
tor. 

CoFUN,  S.  The  learned  counsel  have  submitted  briefs  in  this  matter.  On 
the  part  of  the  administrator  it  is  assumed  that  the  case  is  to  be  decided  on 
the  petition  and  answer,  while  on  behalf  of  the  petition  it  is  claimed  that  the 
court  is  not  in  a  position  to  pass  upon  the  question.as  to  the  effect  of  the  statute 
of  limitations,  for  the  reason  that  the  petitioner  has  a  right  to  offer  evidence  of 
iaeto  which  might  avoid  that  present  apparent  effect.    This  latter  position  is 
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undoubtedly  correct.  The  matter  in  avoidance  need  not  be  stated  in  the  peti- 
tion, bat  if  the  objection  be  taken,  proof  of  infancy,  of  absence  from  thestate^ 
or  of  any  other  fact  which  would  prevent  the  running  of  the  statute,  most 
be  received.  If,  however,  it  is  conceded  that  the  case  is  to  be  determined  npon 
the  facts  stated  in  the  petition  and  answer  alone,  then  the  court  will  proceed 
at  once  to  a  decision.  As  the  petitioner  may  wish  to  offer  evidence  of  the 
character  indicated,  he  must  have  the  opportunity,  and  the  matter  will  bebdd 
open  for  that  purpose. 

Coffin,  S.  At  a  subsequent  day  the  parties  appeared,  and  the  petitioner 
offered  evidence  with  a  view  to  show  that  the  administrator  was — -First,  s 
trustee  of  Isaac  Underbill  in  bis  life-time;  and,  second,  that  be  fraudalentlj 
concealed  the  fact  of  bis  having  had  funds  in  his  hands  which  belonged  to 
Isaac  Underhill  at  the  time  of  his  death;  and,  third,  ttiat  the  petitioner  did 
not  obtain  knowledge  of  the  facts  until  within  six  years.  The  evidence  tends 
to  show  that  said  Isaac  Underbill  received,  under  the  will  of  his  wife,  who 
died  in  1859,  some  $8,000  in  cash,  and  about  S24,000  In  Manhattan  Bank 
Stock;  that  Isaac  Underhill  died  in  1860,  and  left  a  will  of  which  PbUip  B. 
Underhill  became  administrator  with  the  wilt  annexed;  that  Isaac,  in  bis  life- 
time, conveyed  the  bank-stock  through  the  president  of  the  bank  to  Philip B., 
who  held  it  in  his  individual  name,  drew  the  dividends  thereon,  and  after- 
wards parted  with  it;  that  Philip  K.  kept  a  kind  of  account  on  paper  headed, 
"Dr.,  P.  B.  Underhill,  executor,  In  account  with  Isaac  Underhill,  Cr.,"  run- 
ning from  February  10,  1859,  to  December  20,  1860,  the  date  of  the  deatb  of 
Isaac.  The  debit  side  consists  of  items  of  interest  and  dividends  on  that  bank- 
Btock  received,  and  the  credit  side  of  cash  "paid  him"  and  items  of  cash  paid 
for  various  purposes.  On  the  same  paper,  underneath  the  above,  is  another 
similar  account,  beaded,  "Dr.,  P.  B.  Underhill,  administrator, "  with  the  credit 
side  in  blank  as  to  name.  The  debtor  side  extends,  in  dates,  from  January 
6,  1861,  to  October  22,  1866,  and  contains  items  for  rent  received,  dividends 
on  the  same  stocks,  money  recei  ved  for  wharfage,  sloop  sold,  etc. ;  and  the  credit 
Bide  extends  over  about  the  same  i>eriod,  and  contains  a  multitude  of  items 
for  cash  paid  for  various  purposes,  chiefly  for  taxes,  insurance,  and  repairs  to 
the  Neptune  House  and  other  property.  All  of  the  items  appear  to  have  been 
written  on  two  occasions  only.  Philip  B.  Underhill  testified  that  the  account 
was  in  his  hand-writing,  but  was  unable  to  recall  the  fact  of  having  kept  it, 
but  said  that  he  frequently  made  memoranda.  It  did  not  appear  whence  the 
paper  was  procured  for  production. 

Do  any  of  these  facts  tend  to  obviate  the  objection  that  the  petitioner's  claim 
Is  barred  by  the  statute  of  limitations?  Of  course,  if  Philip  B.  Underhill  were 
a  trustee  in  all  these  transactions,  then  the  plea  of  the  statute  would  not  avail 
him.  If  he  were  a  trustee  for  his  father,  and  the  proof  is  insutflcient  to  war- 
rant the  finding  that  he  was,  then  the  oQice  terminated  at  the  father's  death, 
and  was  not  such  a  trust  as  this  court  had  Jurisdiction  over.  After  that,  be 
was  simply  administrator  with  the  will  annexed,  and  can  be  made  liable  only 
as  such,  and  may  avail  himself  of  the  defense  of  the  statute  of  limitations. 
The  wisdom  of  the  statute  is  exemplified  in  this  very  case.  The  administrator 
is  asked  to  testify  in  regard  to  transactions  that  occurred  between  25  and  30 
years  ago.  It  cannot  be  expected  that  the  memory  of  an  aged  man  can  extend 
to  or  recall  occurrences  at  so  distant  a  period  with  any  degree  of  reliable  ac- 
curacy. Well  is  It  characterized  as  a  statute  of  repose.  The  mother  of  this 
petitioner  was  a  sister  of  the  administrator.  She  died  about  1883.  She  had 
an  interest  under  her  father's  will,  and  it  was  competent  for  her,  in  her  life- 
time, to  have  called  upon  the  administrator  to  render  his  account.  She  per- 
mitted the  matter  to  run  on  until  she  lost,  by  lapse  of  time,  the  right  so  to 
do,  and  her  executrix  or  assignee,  the  present  petitioner,  is  in  no  better  posi- 
tion.   It  must  be  assumed  that  Mrs.  Guion,  the  daughter  of  Isaac  and  Eliza- 
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betb  R.  Underbill,  had  a  knowledge  of  her  mother's  will,  in  which  she  had  a 
large  interest,  {Thome  v.  Underhill,  1  Dem.  Snr.  306,)  and  was  therefore  cog- 
nizant of  the  provision  therein  for  her  father.  Under  these  circumstances,  it  is 
«  not  easy  to  see  how  tlie  present  administrator  is  obnoxious  to  the  charge  of  a 
fraudulent  concealment.  The  facts  were  patent  to  Mrs.  Ouion,  and  she  could 
have  caused  him  to  render  his  account.  Not  having  done  so,  she  is  presumed 
to  have  been  paid,  and  her  legal  and  personal  representatives  are  equally  bound 
by  tlie  force  of  that  presumption.  The  provisions  of  chapter  4  of  the  Code  of 
Civil  Procedure  are  applicable  to  this  case,  (section  414.)  in  so  far  as  they 
can  properly  be  made  so.  They  completely  exclude  the  right  of  the  pe- 
titioner to  maintain  this  proceeding.  Her  counsel  has  called  attention  to 
section  410,  aa  authorizing  her,  under  the  circumstances,  to  compel  an  account- 
ing by  the  administrator,  because  she  had  not  a  knowledge  of  all  the  facts  un- 
til within  six  years,  which  entitled  her  to  make  a  demand;  but  it  has  been  re- 
peatedly  held  that  no  demand  is  necessary,  as  the  basis  of  a  proceeding  to 
compel  the  payment  of  a  legacy  or  distributive  share.  Hoxue  v.  Agate,  S 
Bedr.  Snr.  807;  /n  r«  Dunham,  6  X.  Y.  Snpp.  568.  And  the  claim  by  the 
petitioner's  counsel  that,  because  the  administrator  has  never  rendered  any 
account  as  such,  the  statute  of  limitations  is  suspended  by  section  1819  of  the 
Code,  is  equally  untenable.  The  diotum  on  that  point  in  Drake  v.  Wilkie,  30 
Enn,  637,  is  disapproved  in  Re  Van  Dyke,  44  Hun,  394;  and  the  reason  in 
the  latter  case  was  followed  in  Re  Dunham,  tupra.  For  these  reasons  the 
application  for  an  aocoanting  is  refused. 


In  re  Undebhill's  Estate.' 

(Surroc/ote'a  Court,  Westchester  Cou-niy.    December,  1888.) 

1.  JussmHT — OsKinsQ — LnaTATioK. 

Code  Civil  Froc.  N.  T.  J  784,  limiting  the  time  within  which  application  should  be 
made  for  relief  from  a  decree  taken  through  "mistake,  InadTertenoe,  surprise, 
or  ezcnaable  neglect, "  does  not  apply  to  a  decree  which  the  court  had  no  power  to 
nukei    In  rach  case  there  is  no  limitation. 

&  BXSCUTOBS  ASS  ADMUnBTB^TOBS — OVXBPAID  LxGACT— FOWIKS  OW  SUXBOOATB. 

In  an  acconnting  by  an  executor,  the  surrogate  has  no  power  to  decree  that  the 
executor  recover  of  a  legatee  the  amount  he  had  overpaid  ner. 
&  Sun — ^DacBsa  or  Subrooate — Dischabob  or  Libn. 

Code  Civil  Froo.  N.  Y.  { i2553,  jorovides  that  the  county  clerk  shall  doOltet  the  de- 
oree*  of  the  surromte  as  prescribed  by  law  for  the  docketing  of  a  judgment  of  the 
supreme  court,  ana  that  "the  docketing  of  such  a  decree  has  the  same  force  and 
effect:  the  lien  thereof  may  be  suspended  or  discharged,  and  the  decree  may  be  as- 
signed or  satisfied,  aa  if  it  was  such  a  judgment. "  Meld,  that  a  surrogate  cannot 
discharge  the  lien  of  his  decree  after  it  has  been  docketed. 

Application  of  Elizabeth  R.  Guion,  executrix  of  Elizabeth  M.  Gnion,  de- 
ceased, to  vacate  a  decree  rendered  by  the  surrogate  in  proceedings  for  a  set- 
tlement of  the  accounts  of  Philip  K.  Underhill,  executor  of  Elizabeth  B.  Un- 
derbill, deceased,  whereby  it  was  adjudged  tliat  said  executor  should  recover 
of  said  Elizalieth  M.  Guion  a  certain  amount  which  bad  been  paid  her  in  ex- 
eeas  of  her  interest  as  legatee  under  the  will  of  said  Elizabeth  R.  Underhill. 

Alex.  Thain,  for  petitioner.    A,  R.  Dyett,  opposed. 

CorFiM,  S.  It  is  claimed  that  this  application  should  have  been  made 
vitbin  one  year  after  the  entry  of  the  decree  complained  of,  under  the  pro- 
vision of  section  724  of  the  Code;  but  that  section  declares  that  such  applica- 
tion must  be  made  within  one  year  after  notice  thereof,  and  it  does  not  ap- 
pear that  any  such  notice  was  given.  That  is  sufficient  answer,  were  the 
section  otherwise  applicable;  but  iC  is  not,  for  the  application  is  not  to  relieve 
aparty  from  a  decree  taken  "through  mistake,  inadvertence,  surprise,  or  excus- 
able neglect,"  but  from  a  decree  whicli  it  is  alleged  the  court  had  no  power  to 
make.  I  know  of  no  limit  to  the  time  within  which  such  an  application 
must  be  made.    If  the  court  had  no  jurisdiction,  no  period  of  time  elapsed 

'  Affirmed,  0  N.  Y.  Snpp.  188;  83  N.  E.  Rep.  1190. 
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could  confer  it.  It  was  held  as  long  ago  as  the  case  of  Vreedenburgh  v.  Calf, 
9  Paige,  128,  when  the  powers  of  the  surrogates  were  much  more  restricted 
than  ut  present,  that  it  was  their  duty  to  vacate  orders  that  they  had  no  po'wer 
to  make.  If  it  be  said  that  the  decree,  in  the  respect  complained  of,  was  en- 
tered by  the  agreement  of  counsel,  it  is  axiomatic  that  consent  will  not  con- 
fer jurisdiction  where  it  is  lacking. 

Haying  thus  reached  the  conclusion  that  the  court  has  power  to  entertain 
the  application,  and  malie  such  order  therein  as  may  be  appropriate,  the  next 
question  is,  had  it  the  jurisdictional  power  to  make  that  part  of  the  decree 
under  consideration?    The  portion  of  that  decree  read  as  follows:    "And.  it 
being  hereinafter  adjudged  that  said  executor  and  trustee  has  overpaid  to  Mrs. 
Elizabeth  M.  Guion  on  her  sliare  of  the  whole  net  income,  after  charging  her 
with  her  share,  $1,348.71,  of  said  commissions,  the  sum  of  S3,953.35,  it  is 
hereby  ordered,  adjudged,  and  decreed  that  the  overpayment  to  her.  after 
charging  her  with  said  commissions,  amounts  tothe  said  sum  of  $3,953.3^ 
For  this  overpayment  to  Elizabeth  M.  Onion,  that  said  Philip  B.  Underhill  hare 
and  recover  from  said  Elizabeth  M.  Guion,  and  be  is  hereby  adjudged,  as 
against  her,  entitled  to  the  said  sum  of  $8,953.36.  and  that  said  Elizabeth  M. 
Guion  repay  said  last-mentioned  sum  to  Philip  R.  Underhill."    This  provis- 
ion, it  is  contended,  the  surrogate  had  no  power  to  make.     This  position 
seems  to  be  well  taken.    It  is  true  that  he  had  jurisdiction  over  the  subject- 
matter  of  the  accounting  of  the  executor,  and  over  the  persons  of  all  the  par- 
ties.   But  he  had  no  jurisdiction  beyond  settling  the  accounts  and  enforcing 
the  decree.    He  was  to  see  that  the  executor  properly  charged  himself  with 
all  the  assets  of  the  estate  which  he  had  received,  had  credited  himself  with  the 
proper  payments  made  by  him  thereout,  and  to  direct  a  distribution  of  the 
balance,  if  any,  remaining  in  his  bands  after  deductions  for  commissions, 
costs,  expenses  of  the  accounting,  etc.    If  it  were  made  to  appear  that  the  exec- 
utor had  fully  paid  a  beneficiary  under  the  will,  the  decree  would  so  adjudge, 
and  stop  at  that  point.    To  adjudge  beyond  that  would  be  to  exceed  the 
power  with  which  he  is  clothed.     To  determine  whether  a  surrogate  has 
power  to  make  an  order  or  decree  in  a  given  case,  we  only  have  to  inquire  as 
to  power  to  enforce  it.    If  that  be  lacking,  the  order  or  decree  is  a  mere 
}mitum  fulmen.    If  an  executor  were  negligently  to  pay  a  creditor  of  the  tes- 
tator more  than  the  true  and  the  acknowledged  amount  of  his  claim,  this  court 
would  have  no  power  to  decree  that  the  creditor  should  pay  the  excess  to  the 
executor.    It  could  not  compel  obedience  to  the  requirements  of  such  a  de- 
cree, if  made;  and  a  legatee  stands  in  precisely  the  same  position,  in  this  re- 
spect.   Suppose  Mrs.  Guion  had  been  alone  interested  in  the  estate,  and  had 
been  cited  by  the  executor  to  attend  his  accounting,  and  it  had  resulted  in 
showing  that  she  had  not  only  been  fully  paid  all  that  was  due  to  her,  but  had 
been  overpaid  a  large  amount,  and  she  conceded  the  payment  in  full,  but  dis- 
puted the  amount  of  the  overpayment  claimed.    It  is  quite  clear  that  the  sur- 
rogate could  not  try  the  question.    His  is  not  a  court  of  general  jurisdiction, 
such  as  the  executor  must  appeal  to,  in  order  to  establish  and  recover  hia 
claim.    He  could  not  sue  here  fur  any  such  purpose. 

The  decree  must  be  amended  by  sti-iking  out  the  paragraph  in  question. 
It  is  more  than  doubtful  if  this  court  can  do  any  more.  A  judgment  was 
docketed  against  Mrs.  Guion  for  the  sum  mentioned,  in  the  county  clerk's 
office.  Section  2553  of  the  Code  declares  that  the  county  clerk  shall  docket 
the  decrees  as  prescribed  by  law  for  the  docketing  of  a  judgment  of  the  sn- 
preme  court,  and  that  "the  docketing  of  such  a  decree  has  the  same  force  and 
effect.  The  lien  thereof  may  be  suspended  or  discharged,  and  the  decree  may 
be  assigned  or  satisfied,  as  if  it  was  such  a  judgment."  Now,  if  it  were  a 
judgment  of  that  court,  its  lien  could  only  be  discharged  by  that  court.  It 
would  seem,  therefore,  that  the  surrogate.  In  so  far  as  that  is  concerned,  has 
no  control  over  the  docket.    An  order  may  be  entered  accordingly. 
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J»  n  BoNNETT'8  Will. 
{^SfwrroQOtig*  Court,  WesU^iester  County.    October,  1888.) 

1.  WnxB — ^Pbobate — FROCiKDiHas  TO  Retokb — Pensiko  Appeal. 

The  fact  that  an  appeal  is  pending  from  that  part  of  a  decree  admitting  a  will 
to  probate  which  determines  the  disposition  of  lapsed  legacies,  does  not  bar  an 
application  to  revoke  the  probate  on  the  ground  tliat  the  wUl  is  invalid. 

2.  Same — Citation — Timb  or  Sbbvino. 

Code  Civil  Free.  N.  Y.  {  2617,  requiring  a  citation,  issued  on  presentation  of  the  pe- 
tition in  a  special  proceeding  in  a  surrogate's  court,  to  be  served  on  the  adverse 
party  within  60  days  after  the  petition  is  presented,  applies  to  the  citation  required 
to  be  issued  by  the  surrogate  court,  under  section  8647,  on  presentation  of  a  petition 
to  revolie  the  probate  of  a  will. 

Petition  for  the  revocation  of  the  probate  of  the  will  of  Zaimon  Bennett, 
deceased. 

Zaimon  Bennett  died  leaving  a  will,  which  was  duly  admitted  to  probate  on 
Jnne  20.  Ib87,  and  William  H.  Allen  qualified  as  his  executor.  The  probate 
was  contested  by  Dykman  Odell,  the  next  of  kin,  on  the  ground  that  the  will 
was  invalid,  and,  at  the  same  time,  a  construction  thereof  was  sought,  to 
determine  whether  certain  legacies,  which  were  claimed  to  be  void,  would  go 
to  said  Odell.  as  next  of  kin,  or  would  fall  Into  the  residuum,  and  pass  under 
the  residuary  clause.  The  surrogate  decided  that  they  would  fall  into  the 
residuum,  and  so  decreed,  at  the  same  time  admitting  the  will  to  probate. 
Odell  appealed  to  the  general  term  from  so  much  of  the  decree  only  as  related 
to  these  lapsed  legacies,  and  the  decision  of  the  surrogate  was  aCBrmed.  46 
Hun,  529.  An  appeal  from  the  general  term  to  the  court  of  appeals  is  now 
pending.  On  June  19,  IStiS,  Odell  presented  his  petition  to  have  the  probate 
of  the  will  revoked  on  the  ground  that  the  will  was  invalid.  The  citations 
were  not  served  on  the  legatees  in  the  will  until  more  than  60  days  after  pres- 
entation of  the  petition,  and  on  some  of  them  were  not  served  at  alL  The 
executor  seeks  to  have  the  petition  dismissed  on  the  ground  that  the  appeal 
from  the  decree  admitting  the  will  to  probate  is  still  pending,  and  on  the 
ground  that  the  citations  were  not  served  on  the  adverse  parties  within  60 
days  from  presentation  of  the  petition.  Code  Civil  Proc.  N.  Y.  §  2516,  pro- 
vides that,  "except  in  a  case  where  it  is  otherwise  specially  prescribed  bylaw, 
a  special  proceeding  in  a  surrogate's  court  must  be  commenced  by  the  service 
of  a  citation  issued  upon  the  presentation  of  a  petition."  Section  2517 
declares:  "The  presentation  of  a  petition  is  deemed  the  commencement  of  a 
special  proceeding,  within  the  meaning  of  any  provision  of  this  act  which 
limits  the  time  for  the  commencement  thereof.  But,  in  order  to  entitle  the 
petitioner  to  the  benefit  of  this  section,  a  citation,  issued  upon  the  presenta- 
tion of  the  petition,  must,  within  sixty  days  thereafter,  be  served  «  <*■  • 
npon  the  adverse  party.  *  •  •"  Section  2647  provides  that  "a  person 
interested  in  the  estate  of  the  decedent  may,  within  the  time  speciBed  in  the 
next  section,  present  to  the  surrogate's  court,  in  which  a  will  of  personal 
property  was  proved,  a  written  petition,  duly  verified,  containing  allegations 
against  the  validity  of  the  will,  or  the  competency  of  the  proof  thereof;  and 
praying  that  the  probate  thereof  may  be  revoked,  and  that  the  persons 
*  *  *  may  be  cited  to  show  cause  why  it  should  not  be  revoked.  Upon 
the  presentation  of  such  a  petition,  the  surrogate  must  issue  a  citation  accord- 
ingly." 

Minott  M.  SilUman  and  OeUe  Close,  for  petitioner.  William  H,  Sage,  for 
the  executor. 

Coffin,  8.  The  learned  counsel  opposing  this  application  first  took  the 
ground  that,  as  the  petitioner  had  opposed  the  original  probate  on  substan* 
tially  the  same  grounds  as  those  alleged  in  his  petition  in  this  matter,  the 
prayer  should  be  denied,  and  the  proceeding  dismissed,  citing  as  an  authority 
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the  case  of  In  re  Gouraud,  28  Hun,  560;  but,  finding  that  the  court  of 
appeals,  in  95  N.  Y.  256,  bad  reversed  that  decision  upon  that  point,  the 
ground  was  abandoned.  It  is  insisted,  however,  that  the  present  proceeding 
should  be  dismissed  because  of  the  pending  appeal  from  tlie  decree  admitting 
the  will  to  probate.  Whatever  force  there  might  bo  in  such  an  objection  is 
broken  by  the  fact  that  that  appeal  was  taken  from  so  much  of  the  decree 
only  as  construed  the  will  in  reference  to  the  destination  of  the  lapsed  lega- 
cies. Whether  the  appellate  court  shall  hold  that  decision  to  be  correct  or 
incorrect  in  that  respect,  it  will  not  affect  the  questions  as  to  whether  the 
will  was  executed  in  pursuance  of  the  statutory  requirements,  by  a  person 
having  testamentary  capacity,  and  whether  or  not  he  was  unduly  influenced. 
If,  on  the  proceeding  to  revoke  probate,  the  decision  should  be  adverse  as  to  tlie 
validity  of  the  will,  the  flnal  determination  of  the  question  of  construction 
will  be  of  no  further  moment  than  as  a  determination  of  an  abstract  point. 
If,'on  the  contrary,  the  will  should  be  reproven  here,  the  decision  on  the 
appeal  would  furnish  a  guide  to  this  court  on  the  accounting  of  the  executor, 
and  in  framing  the  decree  directing  distribution  of  the  estate.  That  appeal 
is  therefore  in  no  sense  a  bar  to  this  proceeding. 

The  only  remaining  question  for  consideration  is  whetlier  this  court  has 
lost  jurisdiction  by  reason  of  the  citation  not  having  been  served  on  all  the 
p)irtie8  within  60  days  after  it  was  Issued.  The  date  when  it  was  issued  is 
June  19,  1888,  and  it  was  returnable  on  the  4tb  day  of  September  following. 
It  was  served  on  Elizabetii  Odell,  Margaret  King,  and  the  missionary  society 
on  the  20th,  22d,  and  29th  days  of  August,  respectively,  which  was  more 
than  60  days  after  it  was  issued,  and  was  not  served  on  another  legatee, 
named  in  it,  at  all.  The*  Code  provides  by  sections  2647,  2648,  for  s  case  of 
this  kind,  substantially  in  accordance  with  the  provision  of  2  Rev.  St.  p.  61, 
§§  30.  31,  with  some  slight  changes.  The  petition  must  be  presented  within 
one  year  after  the  recording  of  the  decree  admitting  the  will  to  probate. 
That  was  done  in  this  case;  and  section  2517  declares  that  the  presentation  of 
a  petition  is  deemed  the  commencement  of  a  special  proceeding,  within  the 
meaning  of  any  provision  of  that  act  which  limits  the  time  for  the  com- 
mencement thereof;  but  it  further  declares  that,  in  order  to  entitle  tlie  peti- 
tioner to  the  benefit  of  that  section,  a  citation  issued  upon  the  presentation  of 
the  petition  must,  within  60  days  thereafter,  be  served  upon  the  adverse 
party,  or  upon  one  of  two  or  more  adverse  pasties  who  are  jointly  liable  or 
otherwise  united  in  interest,  or.  within  the  same  time,  the  first  publication 
thereof  must  be  made,  etc.  But  it  has  been  suggested  tliat  section  2517  is 
not  applicable  here,  because  section  2516  provides  that,  "except  in  a  case 
where  it  is  otherwise  specially  prescribed  by  law,  a  special  proceeding  in  a 
surrogate's  court  must  be  commenced  by  the  service  of  a  citation,  issued  upon 
the  presentation  of  a  petition;"  and  that,  as  section  2648  limits  the  time  for 
the  presentation  of  the  petition  only,  and  not  for  the  "commencement"  of  the 
procieeding  by  serving  a  citation,  this  case  does  not  come  within  the  pro- 
visions of  section  2517.  As  there  is  no  provision  in  chapter  18  of  the  Code 
which  limits  the  time  for  the  commencement  of  a  special  proceeding,  unless 
this  be  one,  and  one  other  of  the  same  character  hereafter  mentioned,  then 
the  section  has  no  application  whatever.  It  cannot  be  found  in  the  report  of 
the  commissioners  made  in  1875,  but  first  appears  in  that  made  by  them  in 
1878.  In  neither  of  these  reports  was  there,  nor  is  there  in  that  chapter  of 
the  Code  as  enacted,  any  section  limiting  the  time  for  the  commencement  of  a 
special  proceeding,  other  than  those  already  alluded  to. 

In  the  construction  of  statutes,  effect  must  be  given  to  the  intent  of  the 
legislature,  whenever  it  can  be  discerned,  though  such  constrnotion  seems 
contraiy  to  the  letter  of  the  statute.  Smith  v.  People,  47  N.  Y.  380,  and 
cases  cited;  People  v.  Lacombe,  99  N.  Y.  43,  1  N.  E.  Uep.  599.  In  the  last 
case.  Miller,  J.,  says:   "A  reasonable  construction  should  be  adopted  tn  all 


Digitized  by 


Google 


Sur.Ct.Westch'r.]  in  be  bonnett's  will.  461 

• 
cases  where  there  is  a  doubt  or  uncertainty  in  regard  to  the  intention  of  the 
law-makera."  Now,  in  view  of  the  fact  that  there  were  only  two  provisions 
in  ttie  chapter  limiting  the  time  within  which  proceedings  should  be  begun, 
it  is  but  a  reasonable  construction  to  apply  the  provision  of  the  section  to 
tliem.  By  tlie  Revised  Statutes,  no  time  was  fixed  within  which  the  citation 
should  be  served,  in  consequence  of  which  an  endless  delay  and  vexatious 
consequences  might  result,  as  is  shown  in  the  opinion  in  28  Hun,  supra, 
which  could  not  be  obviated  in  the  manner  indicated  by  the  court  in  95  N.  Y. 
256,  namely,  by  the  executor  causing  the  citation  to  be  issued  and  served. 
It  would  seem  a  strange  and  novel  practice  for  an  executor  to  procure  to  be 
issued  upon  another  petition,  and  to  serve  a  citation  upon  himself;  in  other 
words,  to  sue  himself.  By  applying  this  section  to  revocation  proceedings, 
the  whole  difBculty  is  obviated,  and  that  was,  doubtless,  the  legislative  intent. 
If  we  substitute  for  the  word  "commencement"  its  equivalent,  "beginning," 
we  should  then  have  no  hesitation  in  reaching  that  intent;  for  the  presenta- 
tion of  a  petition  is  the  beginning  of  a  proceeding, — the  first  step, — and  the 
petition  is  a  proceeding  in  the  matter.    Stradling  v.  Morgan,  Plowd.  205. 

The  section  in  question  cannot,  in  this  respect,  refer  to  sections  398-414, 
inclaslve,  of  the  Code,  under  the  head  of  "general  provisions"  relating  to  the 
statute  of  limitations;  because,  altliough  the  last-named  section  malies  the 
provision  of  the  chapter  the  only  rules  of  limitations  applicable  to  a  civil  ac- 
tion or  special  proceeding,  except  where  a  different  limitation  is  specially 
prescribed  by  law,  yet  here  is  a  limitation  different  from  any  other  contained 
in  the  Code.  In  all  other  respects,  the  limitations,  as  prescribed  in  chapter  4, 
are  made  applicable  to  all  special  proceedings,  as  well  in  surrogates'  courts 
as  elsewhere;  and  hence  there  was  no  apparent  necessity  for  the  enactment 
of  section  2517,  unless  it  were  to  provide  for  a  case  of  this  character.  The 
exception  in  section  2516  clearly  has  reference  to  special  proceedings  relating 
to  the  time  of  commencing  proceedings  in  surrogates'  courts  only. 

In  the  case  of  Pryer  v.  Clapp,  1  Dem.  Sur.  387,  this  court  held,  on  a  simi- 
lar state  of  facts,  that  It  had  lost  jurisdiction  because  the  citation  had  not 
been  served  within  the  60  days.  This  was  followed  by  the  case  of  Fountatn 
V.  Carter,  2  Dem.  Sur.  313,  in  which  Surrogate  RoLLnis  gives  the  same  in- 
terpretation of  these  sections.  He  also  conclusively  shows  that,  wlieresep- 
arate  legacies  are  given,  the  several  legatees  are  not  united  in  interest  within 
the  meaning  of  the  section,  and  that  the  citation  must  be  served  on  each 
within  tlie  time  specifled.^'  Undoubtedly,  in  this  case,  the  presentation  of  the 
petition  is  the  commencement  of  the  proceeding;  but  the  service  of  the  cita- 
tion must  be  made  within  the  60  days,  or  the  proceeding  falls.  The  same 
considerations  are  applicable  to  the  time  and  mode  of  instituting  a  proceed- 
ing to  sell  real  estate  for  the  payment  of  debts.  Section  2750  provides  that, 
within  tliree  years  after  the  granting  of  letters,  a  petition  may  be  presented, 
etc.,  whereupon  the  surrogate  shall  issue  a  citation.  Here  the  time  to  initiate 
the  {proceeding  is  also  limited  by  the  act,  and  the  citation  m  ust  be  served  within 
the  same  time.  It  seems,  as  has  been  stated,  that  these  are  the  only  instances 
in  the  Code  where  the  time  is  limited  within  which  a  proceeding  must  be 
begun,  and  the  provisions  of  section  2517  must  be  applicable  equally  to  both, 
or  else  it  must  be  meaningless.  But  the  courts  are  bound  to  give  such  a  con- 
struction to  a  statute  as  will  not  suffer  it  to  be  defeated.  People  v.  Insur- 
ance Co.,  15  Johns.  858;  Jackson  v.  Lewis,  17  Johns.  475;  Dwar.  St.  690. 
In  Potter's  Dwar.  St.  128,  will  be  found  this  rule  as  laid  down  by  Vattel? 
"The  interpretation  which  renders  a  treaty  (or  statute)  null  and  void  cannot 
be  admitted.  It  is  an  absurdity  to  suppose  that,  after  it  is  reduced  to  terms, 
it  means  nothing.  It  ought  to  be  interpreted  in  such  a  manner  as  that  it 
may  have  effect,  and  not  be  found  vain  and  illusive. "  The  case  of  In  re 
Bouraud,  95  N.  Y.  256,  has  no  application  here,  as  the  case  arose  before 
chapter  18  of  the  Code  was  enacted,  and  was  governed  by  the  prior  law.   Be- 
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fore  the  Code  there  was  no  time  Qxed  within  which' the  citation,  in  a  case  of  thia 
kind,  should  be  served.  Tlie  learned  judge  who  delivered  the  opinion  in  that 
case  cites  certain  sections  of  the  Code,  not  as  applicable  to  the  case  lie  was 
considering,  but  to  show  that  they  were  substantial  re-enactments  of  the 
provisions  of  the  Revised  Statutes,  which  required  the  application  to  be  made, 
or  the  filing  of  the  allegation  to  be  done,  witliin  the  year.  The  effect  of  sec- 
tion 2517  was  in  no  manner  considered  or  discussed,  for  the  sufEicient  reason, 
as  mentioned,  that  it  was  not  enacted  until  after  the  case  had  been  decided 
in  the  surrogate's  court.  It  seems  very  clear  that  the  application  sboald  be 
dismissed,  and  it  is  so  ordered. 


In  re  Cooks'  Estate. 
(Sxtrrogate't  Cmirt,  Westchester  County.    January,  1889.) 

BXSCUTORS  AHD  AdhIMSTBATORS — ^DBTAJiTATIT— LlABILITT  Or  CO-BZBODTOB. 

An  executrix  allowed  two  of  her  oo-ezecntora,  who  were  reputed  to  be  wealthj 
and  trustworthy,  to  receive  the  assets  of  the  estate,  which  the  testator  had  directed 
should  be  invested  in  a  certain  manner  for  the  nse  of  his  son.  She  frequently  in- 
quired whether  the  fund  was  so  invested,  and  was  assured  that  it  was.  She  knew 
that  they  had  invested  other  funds  of  the  estate  contrary  to  directions  of  the  will, 
and  had  protested  against  it.  Afterwards  these  executors  failed,  and  it  was  found 
that  the  fund,  instead  of  being  invested,  had  been  used  in  their  business,  and  losL 
Held,  that  the  exeoutriz  was  not  liable. 

On  settlement  of  executors'  accounts. 

John  Cocks  died  testate  in  1868,  leaving  auryiving  him  his  widow,  Adelia 
Cocks,  and  Ave  children,  Mary,  Phebe,  Anna,  David,  and  Harrisoq ;  all  of 
whom,  together  with  the  husbands  of  his  married  daughters,  he  made  his  ex- 
ecutors and  executrices.  Mary  was  the  wife  of  George  J.  Barlow,  and  Phelie 
was  the  wife  of  Daniel  E.  Haviland.  Said  Barlow  and  Harrison  Cocks  were, 
at  the  time,  partners  in  business,  and  were  considered  men  of  large  means  and 
of  strict  integrity.  Testator  directed  his  executors  to  invest  inbondsand  mort- 
gages in  Westchester  county  a  snm  which  would  net  $1,000  a  year,  and  to 
pay  such  income  to  his  widow  in  lien  of  dower.  After  a  liequest  of  $3,000  to 
bis  daughter  Anna,  he  left  all  the  residue  of  bis  estate  to  his  five  children  in 
equal  shares,  but  directed  the  executors  to  invest  the  share  of  his  son  David 
in  bonds  and  mortgages  on  land  in  Westchester  county,  to  apply  the  income 
thereof  to  the  support  of  himself  and  family,  and  on  his  death  to  divide  the 
same  among  his  children.  The  assets  of  the  estate  were,  with  the  consent  of 
the  other  executors,  all  of  whom  qualitied,  turned  over  to  two  of  the  execu- 
tors, George  J.  Barlow  and  Harrison  Cocks,  who,  after  deducting  the  amount 
to  be  invested  for  the  use  of  the  widow,  paid  the  residue  to  the  children  ac- 
cording to  the  directions  of  the  will,  but  retained  the  share  of  David,  to  be  in- 
vested as  provided  in  the  will.  George  J.  Barlow  and  Harrison  Cocks  alone 
of  the  executors  Imd  possession  of  this  fund.  Mrs.  Haviland,  who  lived  near 
them,  frequently  inquired  whether  the  fund  was  safely  invested,  and  was  as- 
sured that  it  was.  The  fund  reserved  as  an  investment  for  the  use  ai  the 
widow  was  invested  by  Cocks  &  Barlow  in  western  mortgages,  instead  of 
mortgages  in  Wescliester  county,  as  directed  by  the  will.  Mrs.  Haviland  knew 
of  this,  and  had  refused  her  consent,  and  protested  against  it.  In  187t>,  Cocks 
&  Barlow  became  insolvent,  when  it  was  found  that,  instead  of  investing 
David's  share,  they  had  used  it  in  their  own  business,  and  lost  it.  This  pro- 
ceeding is  on  petition  of  the  children  of  David,  who  is  dead,  to  compel  an  ac- 
counting by  the  surviving  executors  and  executrices,  but  is  virtually  to  hold 
Mrs.  Phebe  Haviland,  as  an  executrix,  liable  for  the  misappropriation  and 
loss  of  their  father's  share  in  the  estate  by  her  co-executors.  For  former 
reporte,  see  1  N.  Y.  Supp.  904,  and  7  N.  Y.  Supp.  870,  871. 

William  Thorp,  for  petitioners.  Wm.  H.  &ale,  general  guardian.  Thomat 
Nelson,  for  Phebe  C.  Haviland.  Satmtel  Watson,  for  Harrisoo  Cocks.  /. 
A.  Hiid«07h  for  Adelia  Cocks. 
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Corrm,  S.  The  affairs  of  this  estate,  and  its  minagement  in  different 
forms,  have  been  frequently  the  subjects  of  consideration  by  this  court.  With- 
out pausing  to  determine  wbetlier  this  may  be  regarded  as  a  continuation  of 
tlie  accounting  proceeding  bad  in  1887,  or  whether  the  statute  of  limitations 
is  a  t)ar  to  the  claim  of  the  adult  children  of  David  Ck>cks,  deceased,  and  is 
urged  by  the  counsel  for  Mr.  and  Mrs.  Haviland,  it  is  deemed  best  to  treat  of 
the  matter  upon  its  merits  as  presented,  especially  as  the  statute  of  limitations 
cannot  be  successfully  interposed  as  agiiinst  the  claims  of  tlie  minors,  or  of 
tliose  who  became  of  age  within  one  year  prior  to  the  commencement  of  this 
proceeding.  The  proceeding  is  instituted  solely  with  a  view  to  the  recovery 
of  the  share  of  the  estate  of  which  David  Coclis  had  the  use  of  for  life;  and 
that  share  having  been  lost  by  the  executors,  who  had  charge  of  it,  the  ques- 
tion is  whether  Mrs.  Haviland,  having  had  nothing  to  do  with  it  personally, 
is  liable,  under  the  facts  disclosed,  for  that  loss.  It  does  not  appear  that  she 
had  any  of  that  share,  or  any  portion  of  the  estate,  in  her  hands  as  executrix. 
She  simply  received  from  Cocks  &  Barlow  her  distributive  sliare  as  legatee. 
They  were  considered,  by  aii  concerned,  to  be  men  of  large  means,  and  trans- 
acting a  lucrative  and  safe  business.  It  is  true  that  as  early  as  1872  she 
knew  that  they  had  invested  the  $10,000  in  Wisconsin  to  secure  the  annuity 
to  the  widow;  but  it  was  done  without  her  consent,  and  while  Cocks  Ss 
Barlow  were  regarded  as  amply  able  to  meet  any  contingencies  springing  from 
their  disregard  of  the  provisions  of  the  will  in  respect  to  the  mode  of  invest- 
ment. Of  course,  if  no  loss  had  occurred  ultimately,  no  one  would  have  had 
any  ground  of  complaimt.  She,  with  the  other  executors,  exclusive  of  her 
hnslnnd,  executed  a  bond  to  the  widow,  conditioned  for  the  payment  of  lier 
annnity.  The  evidence  is  conflicting  as  to  wliether  she,  at  the  time,  knew 
the  contents  of  the  bond.  It  does  not  strike  me  as  at  all  important  whether 
she  did  or  not.  This  case  has  nothing  to  do  with  that  fund.  The  bond  con- 
tsined  certain  recitals  of  fact  wiiich  may  be  regarded  as  established  without 
it.  Among  otiier  things,  it  recites  that  "the  nnder.tigned,  for  the  most  part, 
have  charge  and  control  of  the  estate;"  and  was  executed  by  Ave  persons, 
among  whom  were  Harrison  Cocks,  George  J.  Barlow,  and  Mary  Barlow, 
who  were  "the  most  part, "  and  who  had  the  actual  custody  of  the  asseta. 
This  was  a  well-known  and  undisputed  fact.  Then  it  proceeds  to  recite  that 
the  investment  had  not  been  made  on  bonds  and  mortgages  in  Westchester 
county.  This  was  also  proven  without  the  recital  in  the  bond.  It  is  not 
easy  to  discover  how  her  willingness  to  become  personally  bound  for  the  pay- 
ment of  the  widow's  annuity,  when  she  had  abundant  confldence  in  the  pe- 
cuniary ability  of  Cocks  &  Barlow  to  meet  all  demands  which  might  be  made 
upon  them,  can  affect  the  question  of  her  liability  for  the  share  in  contro- 
versy, which  she  understood  to  be  properly  invested.  It  is  no  evidence  that 
she  bad  any  knowledge  of,  aided  or  concurred  in,  the  management  which  led 
to  the  loss.  Aside  from  these  considerations,  the  recitals  do  not  seem  to  be 
competent  as  evidence  against  her  in  this  case. 

The  respective  learned  counsel  have  referred  roe  to  cases  of  recent  decision 
in  the  court  of  appeals,  on  some  of  wliich  both  rely  hs  sustaining  their  sev- 
eral views  as  to  the  liability  or  non-liability  of  the  executrix  Mrs.  Haviland. 
They  have  been  carefully  considered  with  regard  to  the  facts  and  the  legal 
deductions  therefrom.  In  the  case  of  Adair  v.  Briinmer,  74  K.  Y.  561,  the 
executors  had  an  agent  to  take  charge  of  the  assets,  and  be,  with  the  knowl- 
eilge  of  the  executors,  made  advances  to  Charles,  who  was  also  an  executor, 
ot  a  sum  considerably  in  excess  of  .his  share  of  the  estate;  when  tlie  executor 
Brimmer,  who  had  a  knowledge  of  the  facts  of  the  agent,  thinking  that  the 
advances  made  to  him  already  equaled  his  share,  when  they  were  in  fact  in 
excess,  forbade  the  agent  to  advance  him  any  more.  The  amount  so  paid  in 
excess  was  lost.  Held,  that  the  other  executors  were  liable.  In  Ormiston 
V.  Olcott,  84  N.  T.  339,  one  of  the  three  executors  and  trustees  had  received 
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all  the  assets  and  proceeds  of  the  estate,  and  bad  the  entire  charge  of  the  same. 
After  bis  death  it  was  found  that  much  of  the  assets  had  been  invested  and 
lost,  or  converted  by  him,  and  mingled  with  his  own  funds.     Held,  that  the 
executors  and  trustees  were  not  liable  for  the  devastavit;  that  each  executor 
and  trustee  is  liable  only  for  his  own  acts;  and  that  one  cannot  be  made  re- 
sponsible for  the  negligence  or  waste  of  another,  unless  he,  in  some  manner, 
aided  or  concurred  therein.     Croft  v.  Williams,  88  N.  Y.  384,  was  a  case 
where  the  facts  showed,  among  other  things,  that,  on  a  sale  of  some  real 
estate,  both  executors  were  present  when  (he  purchase  money  was  paid,  and 
which  was  taken  by  one  of  them,  and  subsequently  wasted.    It  was  held  that 
the  executor  who  was  passive,  permitting  the  other  to  take  the  money,  was 
not  liable  for  the  devastavit.    The  court  says:     "One,  therefore,  may  sit 
passive,  and  see  the  other  receive  funds  of  the  estate,  and,  making  no  objec- 
tion, be  deemed  to  assent;  but  that  does  not  make  him  responsible  for  what 
has  been  recei  ved.     He  must,  in  some  manner,  know  and  assent  to  the  mis- 
application.   He  must  be  a  consenting  party  to  the  waste,  or  neglect  some 
duty  consequent  upon  his  knowledge  of  a  misapplication  intended  or  in  pro- 
gress."    The  case  of  Paulding  v.  Sharkey,  Id.  432,  is  to  the  same  eSect. 
There  the  money  on  a  sale  of  real  estate  was  paid  in  a  check  payable  to  the 
order  of  one  of  tlie  three  executors,  who  were  all  present.    He,  in  good  faith, 
indorsed  and  delivered  tlie  check  to  a  co-executor,  who  drew  the  money  and 
wasted  it;  and  it  was  held  that  the  other  executors  were  not  chargeable  with 
the  loss.     In  Barle  v.  Earle,  93  N.  T.  104,  an  agent  or  agents  were  permit- 
ted to  act  for  the  executors  in  investing  and  reinvesting  a  large  fund.    The 
executors,  from  time  to  time,  executed  assignments  of  mortgages,  and  satis- 
faction pieces  as  they  were  paid  in;  had  knowledge  thitt  the  agents  were  in- 
vesting on  second  mortgages,  without  objecting;  and  by  reason  of  these  lat- 
ter a  large  portion  of  the  fund  was  lost.    Under  these  circumstances  the  ex- 
ecutors were  held  liable  for  the  loss.    In  the  case  of  Wilmerding  v.  McKes- 
son, 103  K.  Y.  329,  8  N.  E.  Bep.  665,  it  was  held  that  the  executor  sought  U> 
be  charged  with  tlie  amount  of  the  devastavit  did  not  occupy  the  position  of 
a  passive  trustee,  merely  joining  in  the  receipts,  etc.,  for  conformity.    He 
advised  as  investments,  passed  his  accounts  as  executor,  and  received  bis 
commissions,  consulted  counsel,  united  in  employing  accountant,  etc.    He 
must  have  known  that  a  large  portion  of  the  funds  was  used  in  the  bus- 
iness of  a  firm  of  which  his  co-executor  was  a  member,  and  through  whose  fail- 
ure the  loss  occurred,  and  took  no  steps  to  protect  the  funds  from  the  hazards 
to  which  it  was  thus  exposed,  or  even  protested  against  its  employment  by 
the  firm.     He  was  held  liable,  but  not  for  a  loss  occurring  through  the  ab- 
straction of  securities  by  his  co-executor  during  the  same  period,  and  apply- 
ing them  to  his  own  use. 

None  of  these  cases  seem  to  reach  so  far  as  to  reach  a  liability  for  the  loss 
of  David's  share  upon  this  executrix.  She  was  present,  and  saw  the  funds 
representing  that  share  pass  into  the  bands  of  George  J.  Barlow;  but  that 
fact  does  not  make  her  responsible  for  it.  There  is  no  evidence  to  show  that 
she  knew  of  or  assented  to  the  use  of  it  by  Cocks  &  Barlow,  either  in  their 
business  or  otherwise;  on  the  contrary,  she  believed,  or  was  told  by  Barlow 
and  had  reason  to  believe,  that  it  was  properly  invested.  She  cannot,  there- 
fore, be  charged  with  knowing  and  assenting  to  the  misapplication.  To  hold 
her  liable,  in  the  language  of  the  court  in  Croft  v.  Williams,  supra:  "She 
must  be  a  consenting  party  to  the  waste,  or  neglect  some  duty  consequeot 
upon  her  knowledge  of  a  misapplication  intended  or  in  progress." 

There  is  another  matter  which  has  attracted  but  little  attention  of,  nor 
been  discussed  by,  counsel,  yet  it  ought  here  to  be  disposed  of.  The  tes- 
tator has  another  son,  John  C.  Cocks,  who  resided  and  died  in  the  state  of 
Illinois,  intestate,  seised,  as  is  alleged,  of  some  real  estate  near  Chicago.  His 
death  occurred  during  the  life-time  of  bis  father.    It  is  said  that  Harrison 
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Cocks,  bis  brother,  became  administrator  of  bis  estate.  After  the  death  of 
the  testator,  his  executors  set  on  foot  an  investigation  iii  regai'd  to  this  real 
estate,  and  found  that  the  records  of  the  title  had  been  destroyed  at  the  time 
of  the  great  Chicago  fire,  and  that  the  land  I)ad  been  sold  for  taxes.  They 
paid  63,000  to  redeem  it,  and  commenced  proceedings  for  its  recovery,  at  a 
cost  of  81,000  more.  Then  a  compromise  was  affected;  each  of  the  five  chil- 
dren conveying  his  or  her  interest  to  the  claimant  for  the  sum  of  8800.  This 
simply  equaled  the  amount  of  the  expenditure.  David  thus  received  his 
share  of  the  purchase  money,  as  i3  stated;  but  Mrs.  Haviland  refused  to  join 
iu  the  conveyance.  It  is  assumed  tliat  the  law  of  Illinois  and  our  own  are 
the  same  on  the  subject  of  descent,  and  that  the  testator  inherited  the  real 
estate,  and  died  seised.  It  was  therefore  a  part  of  his  estate,  and  has  not 
been  conveyed  by  the  executors  as  such.  David  has  a  right  to  convey  his 
life-interest,  subject  to  the  exercise  of  the  power  by  the  executors;  but  he 
coald  not  convey  the  remainder.  If  there  is  any  just  claim  of  his  children 
now.  the  title  is  vested  in  them,  subject  only  to  the  exercise  of  such  power. 
This  power  the  surrogate's  court  cannot  compel  them  to  exert.  At  all  events, 
Mrs.  Hariland  did  not  concur  in  the  sale  of  his  interest,  nor  in  any  way  re- 
ceive any  of  the  proceeds.  Should  the  assamption  in  regard  to  the  law  of  de- 
scent in  Illinois  prove  to  be  erroneous,  it  is  not  discovered  how  it  would  affect 
her  liability.  It  follows  from  the  facta  and  views  expressed  that  no  respon- 
sibility is  fixed  upon  her  beyond  that  which  was  determined  by  the  decree  of 
Kovember,  1887. 


In  re  Peck's  Estate. 
(Sumg(tWs  Court,  We»tche»ter  County.    If  arch  89, 1890.) 

LiSAOT  TXZ— PSXSSNT  VALUX  or  LXOAOT. 

Iiaws  N.  Y.  1887,  o.  718,  f  1,  sabjects  the  estate  bequeathed  to  any  person  or  ooi>- 
poration,  not  exempt,  to  a  tax  of  five  per  cent,  of  its  value,  "provided  that  an  estate 
which  may  be  valaed  at  a  leas  sum  than  tfiOO  shall  not  be  subject  to  such  duty  or 
tax. "  By  section  4  the  tax  is  made  due  and  payable  at  the  death  of  the  decedent. 
By  section  IS  the  appraiser  is  required  to  appraise  such  property  at  its  fair  and 
market  value,  and  on  his  report  the  surrofirate  must  assess  and  fix  the  then  cash 
value  of  tbe  same.  Held,  that  a  bequest  of  tSOO  to  a  oorporation,  not  bein|^  pay- 
able until  the  end  of  one  year,  waa  not  of  the  cash  value  oi  $S00,  and  therefore  not 
subject  to  the  tax. 

ISarah  E.  Peck  bequeathed  $500  to  the^Board  of  Home  Missions  of  the  Pres- 
byterian Church  in  the  United  States  of  America,  and  8500  to  the  Board  of 
Foreign  Missions  of  the  same  church.  The  question  presented  is  whether 
these  legacies  are  subject  to  taxation  under  tbe  collateral  inheritance  act. 

F.  B.  Ohedsey,  for  Thomas  B.  Feck,  executor.  John  E.  Parsons,  for  Board 
of  Home  Missions. 

Coffin,  S.  The  first  question  to  be  considered  is  whether  the  bequests  of 
8500  are  subject  to  the  tax.  By  the  first  section  of  the  act  (chapter  713,  Laws 
1887.)  it  is  provided  that  the  estate  bequeathed  to  any  person  or  corporation, 
not  exempt,  "shall  be  and  is  subject  to  a  tax  of  five  dollars  on  every  hundred 
dollars  of  the  clear  market  value  of  such  property;  *  *  «  provided  tliat 
an  estate  which  may  be  valued  at  a  less  sum  than  five  hundred  dollars  shall 
not  be  subject  to  such  duty  or  tax."  By  tbe  fourth  section  tbe  tax  is  made 
due  and  payable  at  the  death  of  the  decedent.  By  the  thirteenth  section  the 
appraiser  is  required  to  appraise  such  property  as  is  bequeathed  at  its  fair  and 
market  value,  and  on  his  report  tbe  surrogate  must  assess  and  fix  the  then 
cash  value  of  the  same.  Kow,  it  has  been  finally  settled,  after  many  conflict- 
ing decisions,  by  the  case  uf  Thorn  v.  Gamer,  113  N.  Y.  198,  21  N.  £.  Rep. 
149,  that  a  legacy,  not  sooner  payable,  and  not  given  for  support,  will  draw 
interest  only  from  a  year  after  the  date  of  the  letters  testamentary.  It  cer- 
tainly seems  very  clear  that  such  legacies  as  are  here  bequeathed,  payable  at 
v.9M.Y.8.no.6 — 30 
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the  end  of  one  year,  are  not  of  the  fair  market  or  cash  value  of  $500  each.  Ko 
business  man  would  so  regard  them.  Each  would  be  of  the  value  of  tbe 
amount  Ipss  the  interest  until  payable.  Suppose  a  testator  were  to  bequeath 
the  same  sum  to  a  person  not  exempted  from  the  tax,  payable  at  the  end  of 
five  years  from  decedent's  death.  It  certainly  would  not,  for  the  purposes  of 
taxation,  be  assessed  at  a  market  or  cash  value  of  $500.  One  of  the  learned 
counsel  has  aptly  likened  the  case  to  that  of  a  promissory  note  made  payable 
one  year  from  date.  Its  cash  value  would  be  the  amount  less  interest,  say 
$475.  There  is  now  pending  before  me  a  will  wherein  a  bequest  of  $2,500  is 
made  to  a  person  whose  legacy  is  subject  to  the  tax,  payable  in  four  equal 
semi-annual  installments,  the  first  payment  to  be  made  six  months  after  the 
death  of  the  testator.  It  is  perfectly  apparent  that  the  clear  market  value  of 
the  legacy  is  less  than  $2,500.  The  proposition  seems  too  plain  for  argument 
It  must,  therefore,  be  held  that  the  legacies  in  question  are  not  subject  to  tai- 
ation  under  the  act;  and  it  would  thus  appear  that  the  view  expressed  in  Re 
Jones,  5  Dem.  Sur.  80,  to  the  effect  that  cash  legacies  require  no  appraisal, 
requires  some  modification.  Jared  Y.  Feck,  a  brother  of  the  testatrix,  was 
bequeathed  the  income  for  life  of  a  sum  amounting  to  about  $38,000.  At  bis 
death  It  is  given,  in  taxable  shares,  to  persons  whose  interests  are  subject  to 
the  tax.  The  questions  are  presented  as  to  whether  the  tax  on  these  shares 
shall  be  paid  out  of  the  principal  fund,  or  by  the  legatees  in  remainder,  on 
their  failure  to  give  bonds  as  provided  by  section  2;  and,  if  such  bonds  sbiill 
not  be  given,  how  can  payment  be  enforced?  The  parties  in  interest  do  not 
seem  to  be  before  me  in  such  an  attitude  as  to  warrant  a  determination  of 
these  questions  in  such  manner  as  would  be  binding  upon  them,  or  to  enable 
me  to  make  a  decree  on  the  subject  that  could  be  enforced.  When  the  matters 
shall  be  properly  presented,  doubtless  a  mode  of  coercing  payment  may  be 
found. 


In  re  Gall's  Will. 
(J5tMTO0ate'«  Court,  Kings  County-    April,  1890.) 

NoK-ClBEHOBIAI.  MaRRIA^OB. 

Upon  an  Issue  whether  a  non-ceremonial  marriage  between  decedent  and  A.  had 
been  consummated  between  April  3, 1888,  when  the  former  executed  his  will,  and 
April  28, 1881,  when  he  executed  a  oodioll.  there  was  evidence  that  In  1883  A.  was 
a  servant  in  deoedent's  employ :  that«n  illicit  intercourse  was  then  commeuoed  be- 
tween them ;  that  in  January,  1884,  decedent  placed  her  in  a  tenement  hoose  in  New 
Tork  <dty,  where  a  child  was  born,  while  he  took  a  suite  of  rooms  at  an  hotel  in  tlie 
city;  that  during  this  period  the  codicil  was  executed,  leaving  a  legacy  to  A...  by 
her  maiden  name,  and  also  one  to  the  child,  giving  it  his  own  name;  and  that  dur- 
ing this  time  decedent  did  not  hold  her  out  as  his  wife.  There  was  also  evidence 
that  decedent  called  A.'s  mother  his  mother  prior  to  the  making  of  the  codicil,  and 
that  he  bought  a  house  about  the  time  the  codicil  was  executed  which  he  said  vraa 
for  "his  family, "  or  "for  his  wife  and  family. "  His  business  i>artner  testified  that 
on  April  24  or  35, 1884,  decedent  stated  to  him  that  Ms  social  standing,  and  the  ig- 
norance  of  the  girl,  would  not  admit  of  his  marrying  her  at  that  time.  Held,  that 
on  April  28, 1884,  the  parties  had  not  passed,  by  mutual  consent,  from  a  state  ol 
illicit  intercourse  into  that  of  marriage. 

Application  for  the  probate  of  the  will  and  codicil  of  Joseph  Gall,  deceased 
060.  B.  Morris,  for  proponent.     A.  Sitnis,  Jr.,  for  Amelia  Gall,  the  widow, 

Abbott,  S.  Joseph  Gall  died  on  the  22d  day  of  May,  1886.  Two  montls 
afterwards  the  suit  of  Qall  v.  Gall  was  commenced  in  the  supreme  court. 
Kings  county;  the  plaintiff  claiming  dower  in  the  real  estate  of  Joseph  Gall, 
deceased,  as  his  widow.  This  action  resulted  favorably  to  the  plaintiff,  and 
the  judgment  was  affirmed  by  the  general  term  and  court  of  appeals,  (Q<M  v. 
0all,  114  N.  Y.  109,  21  N.  E.  Rep.  106.)  and  settled  the  fact  that  an  uncere- 
moniai  marriage  had  been  entered  into  between  the  parties,  without  fixing 
the  time  when  such  marital  relation  commenced.    In  this  proceeding  tlie 
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delicate  dnty  devolves  upon  me  of  attempting  to  fix  this  time,  which  can  be 
done,  I  think,  better  negatively  than  positively. 

Joseph  Gall  left  a  last  will  and  testament,  dated  April  3,  1883,  with  a  codi- 
cil thereto,  dated  April  28, 1884.  Proceedings  for  probate  were  be^un  in  the 
first  instance  in  the  New  York  county  surrogate's  court,  on  the  theory  that 
deceased  was  a  resident  of  the  city  and  county  of  New  York,  as  undoubtedly 
be  was  when  both  will  and  codicil  ware  executed.  The  case  of  Gall  v.  Gall, 
supra,  fixed  testator's  residence  in  the  city  oC  Brooklyn,  county  of  Kings,  at 
the  time  of  his  death,  whereupon  the  surrogate  of  New  York  county,  having 
lost  jurisdiction,  dismissed  the  proceeding,  and  it  was  commenced  de  novo,  in 
tliis  court.  The  testator  left  a  widow,  Amelia,  and  two  children, — Betsy  A. 
Gall,  born  February  29, 1884,  and  Caroline  Gall,  born  July  8,  1886,  about  six 
weeks  after  the  death  of  the  father.  The  contestants  claim  that  under  Bev. 
8t.  c.  6,  tit.  1,  art.  3,  g  48,  (Banks'  8th  £d.  vol.  4,  p.  2548,)  the  will  and 
codicil,  being  made  before  testator  married  a  second  time,  were  revoked 
%by  such  subsiBquent  marriage  and  birth  of  issue.  It  is  not  contended  that 
testator  was  married  when  the  will  was  executed  on  April  3,  1883;  but  the 
proponents  insist  that  this  non-cereoionial  marriage  was  consummated  some 
time  between  the  making  of  said  will  and  the  codicil  on  April  28, 1884.  To 
this  I  cannot  assent.  The  relation  between  these  parties  was,  at  its  incep- 
tion, confessedly,  illicit;  and  Judge  Danforth  says  in  Harbeck  v.  Harbeok, 
102  N.  Y.  714,  7  N.  £.  Bep.  408:  "That  the  union  between  the  parties  was 
at  first  illegal  is  conceded.  If  a  change  occurred,  it  was  followed  by  no  formal 
celebration,  nor  is  there  evidence  of  any  present  agreement  to  take  each  other 
for  husband  and  wife."  I  do  not  think  the  evidence  warrants  me  in  finding 
that  these  parties  had  on  or  before  April  28, 1884,  "passed  by  contract  or  by 
mutual  consent  from  the  state  of  concubinage  into  that  of  marriage."  A  case 
strongly  relied  upon  by  the  proponents  is  Badger  v.  Badger,  88  N.  Y.  546. 
It  differs  from  tliis  case  in  that  the  proof  therein  failed  to  establish  an  illicit 
origin  of  the  cohabitation  as  a  separate  and  independent  fact.  Judge  Finch, 
in  his  opinion,  says,  (pages  553,  554:)  "The rule  that  a  connection  confessedly 
illicit  in  its  origin,  or  shown  to  have  been  such,  will  be  presumed  to  retain 
that  character  until  some  change  is  established,  is  both  logical  and  just.  The 
force  and  eSect  of  such  a  fact  is  always  very  great;  and  we  are  not  disposed, 
in  the  leastdegree,  to  weaken  or  disregard  it.  Brinkley  v.  Brinkley,  50  N.  Y. 
198.  Very  often  the  changed  character  of  the  cohabitation  is  indicated  by 
facta  and  circumstances  which  explain  the  cause  and  locate  the  period  of  the 
change,  so  that  in  spite  of  the  illicit  origin  the  subsequent  intercourse  is 
deemed  matrimonial.  Fenton  v.  Beed,  4  Jolms.  52;  Rose  v.  Clark,  8  Paige, 
574:  atarr  v.  Peek,  1  HiU,  270;  Jackeon  t.  Claw,  18  Johns.  346.  But  a 
change  may  occur,  and  be  satisfactorily  established,  although  the  precise  time 
or  occasion  cannot  \m  clearly  ascertained.  If  the  facts  show  that  there  was, 
or  must  have  been,  a  change;  that  the  illicit  beginning  has  become  trans- 
formed into  a  cohabitation  matrimonial  in  its  character, — it  is  not  imperative 
that  we  should  be  able  to  say  precisely  when,  or  exactly  why,  the  change  oc- 
curred." CaiijoUe  V.  Ferrie,  28  N.  Y.  90.  But.  in  order  to  hold  tliat  such 
a  change  has  taken  place,  and  to  approximate  the  time,  it  is  necessary  to  show 
a  mutual,  present  consent  between  the  parties  to  become  husband  and  wife. 
"The  concubinage  which  existed  for  so  long  a  period  cannot  be  transformed 
into  matrimony  by  evidence  which  falls  short  of  establishing  the  fact  of  an 
actual  contract  of  marriage.  Such  a  contract,  it  is  true,  may  be  proved  by 
ehrcnmstances;  but  they  must  be  such  as  exclude  the  inference  or  presumption 
tliat  the  former  relation  continued,  and  satisfactorily  prove  that  it  had  tieen 
clmnged  into  that  of  an  actual  marriage  by  mutual  consent."  Fatter  v.  HaW' 
ley,  8  Hun,  72.  At  or  t>efore  the  making  of  this  codicil,  I  do  not  think  "the 
shadow  cast  by  their  daily  lives"  would  tie  regarded  as  matrimonial.  The  ev- 
idence introduced  in  the  dower  suit  was  sul»tantially  the  same  as  that  before 
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me  in  this  proceeding;  and  Judge  Ccllex,  in  hia  charge  to  the  jary  in  the 
dower  case,  has  very  aptly  and  tersely  stated  the  different  stages  of  the  rela- 
tionship as  it  existed  between  these  parties.  He  said:  "It  appears  that  from 
time  to  time  the  relation  between  these  parties  changed, — that  at  first  she  was 
living  as  his  servant  in  his  house,  and  treated  as  such;  in  the  second  period 
she  was  living  in  apartments  in  a  tenement  house  which  he  provided  for  her,— 
both  situations  very  much  l>elow  and  inferior  to  the  proper  dignity  of  the  wife 
of  a  man  of  means  and  position,  like  the  deceased.  Then  there  was  a  third 
period,  when  she  was  living  over  here,  in  Brooklyn,  in  a  house  boaght  by 
biui,  her  mother  and  sister  living  with  her,  and  he  visiting  her  more  or  less, 
as  you  may  find  the  fact  to  be,  because  there  is  a  discrepancy  between  wit- 
nesses on  that  point.  Then  there  was  the  fourth  and  last  period  or  epoch, 
when  be  moved  bis  property  over  here,  and  came  to  live  with  her." 

The  commencement  of  the  intercourse  in  Rutherford  place  in  1883  was  il- 
licit. In  January,  1884,  the  testator  places  her  in  a  tenement  bouse  in  East 
Tenth  street,  where  the  first  child  is  born,  while  he  takes  a  suite  of  rooms  la- 
the Westminster  Hotel;  and  it  is  while  she  is  living  in  Tenth  street  that  the 
codicil  is  drawn  and  executed.  His  relations  with  her  in  the  Tenth-Street 
house  were,  undoubtedly,  the  same  as  they  were  at  Rutherford  place.  He  did 
not  live  with  her,  nor  hold  her  out  to  be  his  wife.  This  marks  the  end  of 
the  second  period  as  set  forth  in  Judge  Ci7I.l.en'8  charge.  She  moved  over  to 
Brooklyn  on  the  1st  of  May,  1884.  The  defendants  in  the  suit  for  dower,  and 
the  parties  interested  in  having  this  will  admitted  to  probate,  are  many  of 
them  the  same;  and  they  occupy  the  anomalous  position  of  strenuously  con- 
tending in  the  dower  suit  that  no  marriage  of  any  kind  had  ever  been  entered 
into  between  Amelia  Steeb  and  Joseph  Gall,  and  in  this  proceeding  of  insist- 
ing with  equal  vigor  that  a  marriage  had  been  entered  into  on  or  before  April 
28,  1884.  The  principal  evidence  relied  upon  to  sustain  their  contention  is 
the  cohabitation  of  the  parties;  that  testator  called  Magdalena  Steeb  "mother" 
prior  to  the  making  of  the  codicil,  and  that  he  bought  a  house  in  Brooklyn  in 
the  latter  part  of  April,  1884,  about  the  time  the  codicil  was  executed,  which 
he  said  was  "for  his  family,"  or,  perhaps,  "for  his  wife  and  family."  This 
evidence  is  somewhat  uncertain,  as  the  parties  who  gave  it  are  Qermaos,  and 
did  not  speak  or  understand  our  language  perfectly.  The  proponents  also 
rely  upon  the  evidence  that  the  wife  of  the  testator's  business  partner  went 
with  the  testator  to  look  at  the  house  with  him  before  he  purchased  it.  From 
this  and  similar  evidence  they  claim  that  a  presumption  of  mtirriage  arose  on 
or  l)efore  the  making  of  this  codicil.  The  testimony  of  Charles  Lempke,  the 
business  partner  of  the  testator,  to  whom  he  had  confided  all  his  nlation» 
With  Amelia,  and  who  was  well  acquainted  with  both  parties,  indicates  that 
at  this  time  there  had  not  been  any  mutual  agreement  of  marriage  between 
them,  or  that  he  regarded  her  as  his  wife.  He  told  Lempke  on  April  24  or 
25,  1884,  that  his  social  standing,  and  the  Ignorance  of  the  girl,  would  not 
admit  of  his  contracting  a  marriage  with  her  at  that  time.  He  went  to  £a- 
rope  on  the  Ist  day  of  May  following,  and  was  absent  for  two  months;  and 
when  he  returned  he  again  took  apartments  at  the  Westminster  Hotel.  In 
tills  codicil  he  describes  her  as  "a  former  servant  of  my  late  wife,"  and  be- 
queatlis  her  $1,000,  and  gives  $5,000tohischild,  leaving  the  rest  of  his  estate, 
which  was  quite  large,  to  his  nephews  and  nieces, — some  residing  in  New 
Zealand,  some  in  California,  and  one  lately  in  the  city  of  New  York.  This 
testamentary  disposition  towards  her,  l>oth  in  language  and  amount,  renders- 
it  strongly  improbable  that  be  regarded  her  as  his  wUe  at  this  time.  It  ap- 
pears from  the  stenographer's  minutes,  (page  58:)  "He  said  the  old  lady 
seemed  to  give  him  a  good  deal  of  trouble."  The  old  lady  was  Amelia'* 
mother,  and  she,  undoubtedly,  frequently  importuned  the  testator  to  make 
some  provision  for  her  daughter  and  the  child;  and  the  fact  that  his  partner 
also  urged  him  to  do  the  same  thing  seems  to  me  to  suflScienUy  account  for 
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his  baylDg  the  house  in  Brooklyn,  and  installing  her  family  in  it,  withoat 
raising  any  conclusive  presumption  that  they  bad  then  agreed  to  marry.  So, 
also,  his  addressing  Magdalena  Steeb  as  "mother,"  and  saying  "he  bought 
the  bouse  for  bis  family,"  does  not  seem  to  me  to  establish  a  mutual  contract 
of  marriage  in  the  face  of  the  acts  and  conversations  of  the  testator  himself 
at  this  time  as  heretofore  mentioned. 

I  liave  not  allowed  any  question  of  sentiment  as  to  the  legitimacy  of  the 
first  child  to  enter  into  my  decision  in  this  matter;  nor  have  I  attempted  to 
state  all  the  reasons  which  lead  me  to  the  conclusion  tliat  these  parties,  on  the 
28th  of  April,  1884,  had  not  passed,  by  mutual  consent,  from  a  state  of  illicit 
intercourse  into  that  of  marriage.  Such,  however,  is  the  conclusion  which  I 
have  reached  upon  the  whole  case.  The  wiU  must  be  deemed  revoked  by 
reason  of  the  marriage  of  the  testator  and  birth  of  issue  after  its  execution; 
and  the  application  for  probate  mast,  therefore,  be  denied. 


In  re  Skilluan's  Estate. 

In  re  Curtis  et  al. 

(Surrogate's  Court,  Kings  County.    January  2, 1890.) 

IiIR-TeKAST  and  RsKikniDBB-MBN — IKCOHB  OF  ESTATE. 

Proceeds  arising  from  a  sale  of  the  assets  of  a  corporation  in  which  a  testator 
held  stock,  and  of  which  proceeds  his  estate  received  its  proportionate  share  on  a 
division  thereof  among  all  the  stockholders,  do  not  constitute  income  derived  from 
the  eamlnKS  of  the  estate,  bat  form  a  part  of  its  capital,  and,  as  between  tenant  for 
Ufe  and  remainder-men,  belong  to  the  remainder-men. 

On  application  for  the  judicial  settlement  of  the  account  of  Catherine 
Curtis  and  others,  executrix,  etc.,  of  John  Skillman,  deceased. 

John  S.  Van  Cleaf,  for  executrix.  John  P.  Adams,  for  Catherine  A.  Cur- 
tis. £.  £r.  iltzoater,  for  Mary  D.  Van  Gieson.  Henry  if .  Taylor,  tor  Ga.th&- 
rine  A.  Van  Gieson. 

Abbott,  8.  I  agree  with  the  conolnsiona  reached  by  the  learned  referee  in  his 
report  in  this  matter,  except  in  one  particular,  to-wit,  I  think  the  sum  of 
$9,375  received  by  the  executrix  in  1870  from  the  Brooklyn  Oas-Light  Company 
wxs  capital,  and  not  income,  and  that  the  referee  erred  in  holding  it  to  l)e 
income  to  which  the  life-tenant  was  entitled.  The  testator  gave  the  income 
of  his  personal  estate  to  his  wife  for  life,  with  remainder  over.  He  died  in 
1865,  and  at  the  time  of  his  death  owned  stock  in  the  Brooklyn  Oas-Light 
Company.  This  was  not  disposed  of  by  the  executrix,  and  the  dividends,  as 
they  accrued,  were  paid  to  the  life-tenant.  On  October  7  and  25,  1870,  the 
Brooklyn  Oas-Light  Company  passed  resolutions,  of  which  the  following  are 
o^ies:  "Resolv^,  that  on  the  15th  instant,  twenty-five  per  cent,  be  appor- 
tioned among  the  stockholders  of  this  date,  being  the  proceeds  of  the  property 
wdd  and  set  off  by  this  company  to  the  People's  Oas-Liglit  Company,  and  that 
the  transfer  books  will  close  from  this  date  to  November  1, 1870. "  "Resolved, 
that  on  the  29th  of  October,  instant,  fifty  per  cent,  be  apportioned  among  our 
stockholders  of  October  7, 1870,  being  the  proceeds  of  the  property  sold  and 
setoff  by  this  company  to  the  Nassau  Gas-Light  Company."  Edward  Storey, 
secretary  of  the  Brooklyn  Gas-Light  Company,  testified  that  at  that  time,  and 
since  about  1860,  the  capital  stock  had  been  $2,000,000,  and  has  since  con- 
tinnooflty  been  $2,000,000,  on  which  it  has  paid  taxes  and  dividends  from 
that  time  until  now.  On  cross-examination  be  says:  "Question.  Won't  you 
state  what  the  sale  made  by  your  company  to  the  other  companies  included? 
Antteer.  The  street  mains,  service-pipes,  and  meters,  and  I  guess  what  you 
might  call  good-will.  Q.  All  your  interest  in  the  district  as  a  gas  company? 
A.  Yes,  air."  He  also  testified  that  the  property  sold  constituted  about  one- 
bdf  of  the  whole  territory  of  the  company.    This  was  clearly  a  sale  of  one- 
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half  of  the  plant  or  property  constituting  the  assets  and  capital  of  the  com- 
pany, and  was  simply  a  change  of  so  much  of  its  capital  into  money.  It  was 
not  a  dividend  declared  out  of  surplus  earnings  or  profits,  or  a  fund  derived 
in  any  way  from  the  earnings  of  the  corporation.  The  resolntions  did  not 
contain  the  word  "dividend."  or  attempt  to  cliaracterize  what  was  divided  as 
"income,"  or  even  call  it  a  "division  of  profits."  They  simply  provide  that  tiie 
proceeds  of  sale  "be  apportioned  among  our  stockholders."  If  they  could  sell 
one-half  of  their  property,  and  divide  it  as  income,  I  see  nothing  to  prevent 
their  so  disposing  of  their  whole  property,  and  so  dividing  it,  to  the  total  an- 
nihilation of  the  remainder.  The  case  of  Rtgg3  v.  Cragg,  26  Hun,  89,  is 
similar  to  this  in  its  facts.  Judge  Danikls  says,  (page  106:)  "A  stock  divi- 
dend of  five  per  cent,  was  declared  by  the  New  York  Gas-Light  Company  in 
October,  1853.  which  was  received  by  the  executors.  But  it  appeared  by  the 
evidence  that  the  fund  out  of  which  this  dividend  was  made,  formed  no  part 
of  the  earnings  of  the  company,  but  it  was  realized  by  a  sale  of  its  real  estate 
on  Canal,  Centre,  and  Hester  streets,  in  the  city  of  New  York.  This  divi- 
dend accordingly  was  not  governed  by  the  legal  principle  indicating  the  ap- 
propriation proper  to  be  made  of  stock  dividends  declared  out  of  surplus 
earnings,  for  it  was  really  made  from  the  proceeds  of  property  constituting  a 
part  of  the  capital  of  the  corporation,  and  which  the  directors  considered 
themselves  justified  in  declaring  in  the  then  financial  condition  of  the  corpora- 
tion. It  WHS  not  appropriately  income  received  by  the  estate,  but  it  was  in 
the  nature,  so  far  as  it  extended,  of  a  change  in  its  capital.  It  was  properly, 
therefore,  so  regarded  by  the  executors,  and  it  could  not  be  carried  into  the 
accounts  as  the  income  of  the  estate."  The  court  of  appeals  reversed  this  case 
on  grounds  entirely  foreign  to  this  question,  and  say,  (89  N.  Y.  487:)  "The 
right  to  stock  dividends,  as  between  tenant  for  life  and  remainder-man,  has 
not  been  considered  by  the  court  of  last  resort  in  this  state.  The  decisions 
upon  the  subject  in  other  states  and  in  England  are  conflicting,  and  it  will  be 
the  duty  of  this  court,  when  occasion  arises,  to  seek  to  settle  the  question 
upon  principle,  and  establish  a  practical  rule  for  the  guidance  of  trustees  and 
others,  which  shall  be  just  and  equitable  as  between  the  beneficiaries  of  the 
two  estates."  In  Re  Kemoohan,  104  N.  Y.  618,  11  N.  E.  Bep.  149,  the 
only  dividend  decided  to  belong  to  the  life-tenant  was  one  conceded  to  have 
been  declared  out  of  accumulated  net  earnings.  At  page  627,  Judge  Dan- 
FORTHsays:  "This  dividend  was  numbered  91,  in  regular  order,  and  was 
payable  and  paid  at  the  time  the  usual  quarterly  dividends  were  paid."  It 
appeared,  also,  that  the  assets  which  formed  the  consideration  of  the  pay- 
ment by  the  syndicate  were  accumulated  net  earnings,  represented  by  cash, 
or  securities  calling  for  cash.  This  case  is  not  authority  for  the  contention 
that  proceeds  of  sale  of  assets  and  property,  concededly  constituting  a  part  of 
the  capital  of  a  corporation,  shall  go  to  the  life-tenant  instead  of  the  remain- 
der-man, simply  because  of  a  resolution  directing  the  divisions  of  snch  pro- 
ceeds of  sale  among  stockholders.  The  early  English  rule,  that  all  "stock 
dividends, "  so  called,  together  with  all  extra  cash  dividends  of  bonuses,  belong 
to  the  remainder-man,  has  been  so  changed  that  dividends  in  money,  which 
come  from  the  earnings  of  the  capital  invested,  belong  to  the  life-tenant. 
Ferry,  Trusts,  (4th  £d.)  §  545.  The  converse  of  this  proposition  is  that 
dividends  which  do  not  come  from  the  earnings  of  the  capital  invested  belong 
to  the  remainder-man.  I  am  of  the  opinion  that  the  referee  erred  in  crediting 
the  sum  of  $9,375,  so  received  by  the  executrix,  to  income,  instead  of  capital. 
Let  referee's  report  be  confirmed,  except  in  this  particular. 
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In  re  Db  Gboot's  Will. 

{SurrogaUfs  Court,  King's  Oov/ntv.   Jannary  i90, 1890.) 

X  DamtOTiD  Wills— PKOBAT»—Birn)KHo«. 

Aotaal  fraa^  in  the  destraotion  of  a  will  in  testator's  Ufo-tlme  must  be  shown,  in 
order  to  establish  the  will,  nnder  Code  Civil  Froo.  TX.  Y.  f  1865,  which  provides  that 
a  lost  or  destroyed  will  cannot  be  established  unless  it  was  in  existence  at  the  time 
of  testator's  death,  "or  was  fraudolently  destroyed  in  bis  life-time."  Following 
Timon  V.  Claffv,  46  Barb.  488. 

9l  Sams— Fbavd. 

On  application  to  admit  a  will  destroyed  in  the  Ufa-time  of  testatrix  to  probate. 
It  appeared  that  testatrix  had  deliberately  executed  it,  devising  everything  to  a 
man  to  whom  she  was  engaged  to  be  married,  and  that  the  relations  between  her 
and  the  devisee  continued  until  her  death.  Thongb  she  had  abundant  opportunity 
to  destroy  the  will,  it  was  not  destroyed  until  the  morning  of  her  death,  when  ft 
was  framed  byher  brother,  not  in  her  presence,  and  under  circumstances  indicat- 
ing stealth.  The  only  evidence  tending  to  show  an  intention  to  destroy  the  will 
was  the  contradictory  testimony  of  the  brother,  and  the  testimony  of  testatrix's 
nurse.  From  the  testimony  of  a  servant  it  appeared  that  on  the  morning  of  her 
death,  and  shortiy  before  the  will  was  destroyed,  testatrix  had  not  changed  her 
intention,  and  thought  the  will  was  still  in  her  possession.  Held,  that  actual  fraud 
in  the  destruction  of  the  will  was  shown. 

8.  Bakb— Pboop  or  Kxecution. 

On  snob  appUoation  it  was  shown  that  testatrix  had  made  a  holographic  will,  whloh 
site  delivered  to  her  attorney,  M.,  with  instructions  to  draw  a  new  will  containing 
tb«  same  provisions.  The  old  will  was  produced  and  Identified  by  M.  and  one  C, 
who  testined  that  CL  held  and  read  it  to  M.,  who  wrote  the  new  will  in  the  same 
words,  repeating  each  sentence,  as  he  wrote  it,  for  accaracy;  that  only  certain 
slight  changes  were  made.  They  also  testified  that  the  will  as  thus  drawn  had  been 
executed  by  testatrix.  Held,  that  the  will  was  established,  within  Code  CivU 
Proc.  N.  Y.  i  1866,  which  requires  the  provisions  of  a  destroyed  will  to  be  "clearly 
and  distinctlv  proved  by  at  least  two  credible  witnesses,  a  correct  copy  or  draught 
being  equivalent  to  one  witness. " 

Sarah  M.  De  Oroot  executed  a  holographic  will,  leaving  nil  her  property  to 
one  Edgar  R.  Hodgklnson,  to  whom  she  was  engaged  to  be  married.  After- 
wards she  submitted  the  will  to  her  attorney,  and,  upon  learning  that  it  was 
not  executed  in  strict  conformity  to  law,  directed  him  to  draw  up  a  new  will, 
which  she  would  execute,  and  to  incorporate  in  it  the  same  provisions.  The 
attorney,  Mr.  McOuire,  drew  up  a  new  will  in  his  own  handwriting,  embnu> 
ing  the  same  provisions.  Tlie  old  will  was  read  to  him  by  one  Callahan,  and 
he  wrote  from  such  dictation,  repeating  each  sentence  as  be  wrote  it,  to  in- 
sure accuracy.  The  only  change  made  in  the  will  was  the  addition,  after  a 
devise  of  real  estate,  of  the  words,  "to  have  and  hold  to  the  said  Edgar  R. 
Hodgklnson,  his  heirs,  executors,  and  assigns,  forever;"  and  the  addition,  at 
the  end  of  the  residuary  clause,  of  the  words,  "estate,  both  real  and  personal, 
of  what  kind  soever."  Testatrix  executed  the  new  will,  and  destroyed  the 
former  one  by  tearing  it.  Five  days  afterwards,  while  testatrix  was  in  a  dy- 
ing condition,  her  brother,  Horatio  St.  John,  got  possession  of  and  burned  the 
will.  This  is  an  application  to  admit  the  destroyed  will  to  probate.  On  the 
trial  the  holographic  will  was  produced  and  identified,  both  by  Mr.  McGuire, 
tiie  attorney,  and  Mr.  Callahan,  both  of  whom  testified  as  to  the  circumstances 
attending  the  drawing  of  the  new  will  therefrom.  The  will  was  contested  on 
tlte  ground  that  it  had  been  destroyed  during  the  life-time  of  testatrix,  at  her 
request,  and  without  fraud. 

John  C.  MoGuire,  for  proponent.    G.  &.  A  F,  Rtynoldt,  for  contestant. 

Abbott,  S.  This  is  an  application  to  prove  a  will  alleged  to  have  been 
fraudulently  destroyed  during  the  life-time  of  the  testatrix.  The  case  of 
Ttmon  V.  Claffy,  45  Barb.  438,  settles  the  law  applicable  to  the  question  here 
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presented,  so  far  as  this  proceeding  involves  a  construction  of  sections  2621* 
and  1865^  of  ttie  Code  of  Civil  Procedure,  and  section  42.  art.  3.  lit.  l,c  6. 
p.  2548,  Bev.  St.  (Stli  Ed.)    In  accordance  witti  tliis  decision,  to  entitle  the 
proponents  to  a  decree  admitting  the  destroyed  wili  to  probate,  it  is  necessary 
for  tbem  to  prove  an  actual  fraud  against  ttie  testatrix  in  the  destruction  of 
her  will.    The  case,  therefore,  turns  upon  the  question  whether  this  will  was 
fraudulently  destroyed  in  the  life-time  of  the  testatrix.    It  is  conceded  that 
the  will  was,  in  fact,  destroyed  by  Horatio  St.  John,  the  brother  of  the  testa- 
trix, in  the  presence  of  Coziah  Fanning,  a  trained  nurse,  who  was  attending 
the  testatrix  in  her  last  illness,  and  Maggie  Burns,  the  servant  of  the  family. 
This  was  done  by  burning  the  will  in  the  kitchen  stove  on  the  afternoon  of 
the  same  day  on  which  the  testatrix  died  a  few  hours  later.     In  June,  1889, 
the  testatrix,  who  was  a  widow  lady  of  middle  age,  while  in  her  usual  health, 
wrote  a  holographic  will,  leaving  the  bulk  of  her  property  to  Mr.  Hodgkinson, 
a  man  much  younger  than  herself,  to  whom  she  was  engaged  to  be  married. 
In  the  July  following  she  became  seriously  ill,  and,  fearing  that  her  holo- 
graphic wiil  might  not  be  legally  adequate  to  the  fulBllmentof  her  testament- 
ary desires,  sent  for  her  lawyer,  Mr.  Maguire,  on  the  26th,  and  directed  bim 
to  prepare  her  will  in  proper  legal  form,  so  to  dispose  of  her  property  in  tlie 
same  manner  as  expressed  in  her  holographic  will,  giving  him  the  paper.   The 
will  was  so  prepared  and  executed  on  the  same  day,  and  the  holographic  will 
was  then  destroyed  in  her  presence.     This  expression  of  testamentary  intent 
could  not  have  been  more  deliberate,  decided,  or  careful.    She  died  on  the  31st 
day  of  July,  five  days  later.    It  is  impossible  to  harmonize  the  testimony  of 
the  nurse,  Coziah  Fanning,  with  that  of  the  servant,  Maggie  Burns,  as  to  the 
declaration  of  the  testatrix  in  relation  to  the  destruction  of  the  will.    The 
testimony  of  the  servant,  however,  impresses  me  as  being  the  more  ingenuous. 
If  the  bent  of  the  mind  of  the  testatrix  was  as  testified  to  by  the  nurse,  I  can- 
not comprehend  why  the  testatrix  did  not  destroy  the  will  herself,  or  why  the 
nurse  did  not  communicate  this  wish  of  the  testatrix  to  the  brother,  when  he 
came  a  little  later  on  that  day,  instead  of  waiting  until  the  next  day,  and  tlien 
imparting  It  to  him  by  accident.     The  testatrix  never  lacked  opportunity  to 
destroy  the  will  herself,  and  there  seems  to  me  to  have  been  too  much  of 
stealth  in  and  preparation  for  its  destruction  by  others  to  make  the  act  appear 
in  the  light  of  an  open  and  above-board  transaction.    I  am  obliged  to  utterly 
disregard  the  testimony  of  the  witness  Horatio  St.  John,  for  the  reason  that 
it  is  so  full  of  contradictions  and  improbabilities  as  to  stamp  it  as  unworthy 
of  credence.    While  he  is  not  an  interested  witness,  so  as  to  exclude  bis  testi- 
mony under  section  829  of  the  Code,  the  only  person  who  stands  between  him 
and  such  interest  is  his  father,  a  feeble  and  decrepit  old  man.    From  the  tes- 
timony of  Maggie  Burns,  it  appears  that  the  testatrix  thought  the  will  was 
still  in  the  box  the  morning  of  the  day  she  died,  and  she  bad  not  changed  her 
testamentary  intent  up  to  that  time,  or  her  sentiment  of  regard  for  H«lgkin. 
son.    Later  in  tbe  morning  we  Und  the  box,  in  which  the  will  was  kept,  in 
the  bands  of  the  wife  of  Horatio  St.  John.    After  this,  early  in  the  morning, 
St.  John  calls  the  nurse  out  of  the  room,  and  asks  her  to  go  with  him  and  see 
him  burn  the  will,  and  within  a  few  hours  before  her  death,  and  not  in  her 
presence,  the  will  is  burned  in  the  kitchen  stove.   No  explanation  is  even  sag- 
gested  as  to  what  might  have  produced  any  change  in  the  testamentary  inteo- 

>Code  Civil  Froa  N.  T.  1 2631,  provides  that  "slost  or  destroyed  will  can  be  admitted 
to  probate  •  •  •  only  in  a  case  where  a  judgment  establuhing  the  will  oonld  bt 
rendered,    *    *   *    as  prescribed  In  section  1S65  of  this  act. " 

'Section  1865  provides  that  "plain tiff  is  not  entitled  to  a  judgment  establishing  a  loit 
or  destroyed  will,  •  •  •  unless  the  will  was  in  existence  at  the  time  of  the  testa- 
tor's death,  or  was  fraudulently  Aestroyed  in  his  life-time;  and  Its  provisions  us 
(dearly  and  distinctly  proved  by  at  least  two  credible  witnesses,  a  correct  copy  or 
draught  being  equivalent  to  one  witness. " 
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tion  of  the  deceased,  so  clearly  expressed  by  her  fiye  days  before,  and  nfter 
many  weeks  of  careful  deliberation.  Her  intimate  and  affectionate  relations 
with  Hodgkinson  had  never  been  interrupted,  and  continued  to  the  very  hour 
of  her  death.  Upon  all  the  evidence,  and  the  peculiar  circumstances  sur- 
rounding the  transaction  and  occurrence,  I  cannot  resist  the  conclusion  that 
the  will  was  destroyed  fraudulently,  without  the  consent  or  direction  of  tlie 
testatrix.  Section  1865  of  the  Code  requires  that  the  provisions  of  the  will 
be  clearly  and  distinctly  proved  by  at  least  two  credible  witnesses,  "a  cor- 
rect copy  or  draught  being  equivalent  to  one  witness."  This  section  is  to  be 
liberally  construed,  {Hook  v.  Pratt.  8  Hun,  102-109.)  and  I  think  the  propo- 
nents have  sufficiently  complied  with  its  requirements.  Let  a  decree  be  en- 
tered establishing  the  will,  and  admitting  it  to  probate. 


In  re  Boyle's  Estate. 
ISurrogate'a  Court,  Cattaraugus  County.    September  28, 1889.) 

AsminsiiuTioN— Jin>eiaKT  fob  C!ost8 — Fsiokitt. 

In  an  action  by  ao  administratrix  for  damages  to  decedent's  estate,  judgment  for 
costs  was  rendered  in  favor  of  defendant.  Held  that,  as  this  did  not  give  defend- 
ant any  priori^  overdecedent's  creditors,  an  orderto  issue  execution  thereon  would 
not  be  g^ranted  nntU  an  accounting  was  bad  and  defendant's  proportional  amount 
of  the  assets  determined,  as  provided  by  Ciode  Civil  Froo.  N.  Y.  SS  1825, 1880,  37iS8, 
snbd.  1. 

On  application  for  leave  to  issue  the  execution. 

Bprague,  Morey,  Sprague  &  Brotunell,  for  the  motion.    B.  D.  Northrup, 
opposed. 

Sfbinq,  S.  The  administratrix  of  Peter  Boyle,  deceased,  commenced  an 
action  in  the  supreme  court,  against  the  New  York,  Lake  Erie  &  Western 
Bailroad  Company,  to  recover  the  value  of  certain  horses  belonging  to  dece- 
dent, and  which  are  claimed  to  have  been  killed  by  the  negligence  of  the  de- 
fendant.1  Haintifl  failed,  ultimately,  in  the  litigation;  and  a  judgment  tor 
costs,  of  over  $400,  was  entered  against  her  as  such  administratrix.  Appli- 
cation is  now  made  on  behalf  of  the  railroad  company  for  leave  to  issue  exe- 
cntion  on  this  judgment,  to  be  enforced  against  the  property  of  decedent.  I 
danot  think  the  motion  should  be  granted  at  present.  The  recovery  of  this 
judgment  did  not  give  defendant  any  priority  over  the  creditors  of  the  intes- 
tate. See  Sehmitz  v.  Langhaar,  88  N.  Y.  503.  And  before  an  execution  is- 
sues it  should  appear  that  there  were  assets  sufficient  to  pay  all  debts  of  de- 
cedent; or,  at  least,  au  account  should  be  died,  showing  fully  the  assets,  and 
the  debts  to  be  paid  therefrom,  so  that  the  execution  would  direct  only  the 
application  of  the  judgment  debtor's  "just  proportion  of  the  assets  to  the  pay- 
mentof  this  judgment. "  Sections  1825. 1826, 2723,  subd.  1,  Code  Civil  Proc.; 
Stppel  V.  Macklin,  2  Dem.  Sur.  219;  Peters  v.  Carr,  Id.  22.  In  no  other 
way  can  the  scheme  fbr  the  enforcement  of  judgments  recovered  in  other 
courts  be  made  practical  when  the  execution  is  to  be  collected  out  of  property 
left  by  a  decedent.  I  would  require  an  immediate  accounting  in  this  case, 
but  a  citation  for  judicial  settlement  has  already  been  issued,  and  is  return- 
able the  17th  prox.  at  Salamanca,  N.  Y.;  and  I  will,  accordingly,  postpone 
tbis  matter  to  that  time  and  place. 

>See21  N.  K  Rep.  724;  89  Hvin,  171. 
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In  re  Clemans'  Estate. 
(SurrogaWt  Court,  Monroe  County.    Maroh  14,  1890.) 

L  Wills — CoNRTRncTios — Growiko  Chops. 

Under  2  Ber.  St  N.  Y.  p.  83,  §  6,  subds.  8,  6,  which  provide  th»t  crops  growing 
on  land  of  a  decedent  at  the  time  of  his  death  shall  go  to  hia  personal  representatiTeL 
and  be  applied  and  distributed  as  personal  estate,  it  is  the  duty  of  tbe  pearsoiiai 
representative  to  take  possession  of  a  growing  crop,  in  tbe  first  instance,  for  tbs 
purposes  of  administration ;  but  where  the  land  on  which  the  crop  is  growing  ba» 
been  specifically  devised,  and  the  crop  is  not  needed  for  the  payment  of  debts,  it 
goes  to  the  devisee  as  a  chattel  specifically  bequeathed,  unless  a  contrary  intentioik 
plainly  appears  from  the  wilU 
3.  Baub — Crops  on  IiAnd  Bpeoipioallt  Ubvised. 

A  clause  lo  the  will  which  directs  that,  after  payment  of  testator's  debts  and  tbe 
cost  of  a  monument,  his  personal  property  shall  be  equally  divided  among  all  bis 
children,  does  not  show  an  intention  of  testator  that  growing  crops  on  land  apetaS- 
cally  devised  shall  pass  into  tbe  residue  of  his  estate,  to  be  divided  with  the  per- 
sonal property. 

Application  for  the  judicial  settlement  of  the  accounts  of  the  executors  <^ 
Moses  S.  Clemans,  deceased.  On  exception  to  the  executors'  account,  a  ref- 
eree was  appointed  to  bear  and  determine  the  matter.  His  report  was  in  fa- 
vor of  the  executors,  und  the  contestant  excepted. 

W.  2>.  Shuart,  for  executors.    J.  H.  CTiadsey,  for  contestant. 

Adlimoton,  S.  Tbe  above-named  decedent  died  March  12,  1888,  leaving 
a  will  dated  January  21, 1880,  which  has  been  duly  admitted  to  probate.  Th» 
will  first  directs  tbe  payment  of  debts,  and  then  devises  to  different  members 
of  testator's  family  seven  distinct  parcels  of  land.  Then  comes  the  ninth  and 
last -dispositive  clause,  which  is  as  follows,  viz.:  Ninth.  "From  my  personal 
property  the  debts  are  to  be  payed  and  the  funeral  expenses.  Then  if  there 
shall  be  a  monument  erected  at  my  grave  costing  not  less  than  S500,  to  be 
for  the  executors  to  decid  the  amount  if  greate  than  $500.  Then,  if  anything 
is  left  from  the  personal  property,  it  shall  be  equaly  divided  between  my 
children,  share  and  share  alike."  Proceedings  for  an  accounting  have  been 
duly  taken  by  the  executors.  .  Objections  to  their  account  were  filed  by  the 
contestant,  and  the  whole  matter  was  referred  for  trial  and  determination. 
The  referee's  report  has  been  filed,  and  an  exception  thereto  brings  up  for 
consideration  the  only  question  now  in  dispute,  to-wit,  the  ownership  of  a 
crop  of  wheat  which  at  tlie  time  of  the  testator's  death  was  growing  upon 
lands  devised  to  Mary  S.  Osborn  and  Amasa  Clemans.  Nineteen-thirtieths 
of  the  wheat  is  conceided  to  have  been  upon  land  devised  to  the  former,  and 
the  remainder  upon  that  devised  to  the  latter.  The  executors  gathered  and 
sold  the  crop,  realizing  therefrom  the  net  sum  of  S655,  which  they  now  main- 
tain should  be  equally  divided  among  all  tbe  children  of  the  testator  under 
the  directions  of  the  said  ninth  clause  of  the  will.  The  devisees  claim  that 
by  implication  of  law  the  growing  crop  was  specifically  bequeathed  to  them 
as  a  part  of  the  devise,  and,  that  having  been  sold,  the  proceeds  belong  to 
them.  The  referee  sustained  the  view  of  the  executors.  The  testator  left 
other  personal  property,  which  amounts  to  over  $3,300  after  payment  of  all 
debts  and  funeral  expenses,  including  the  erection  of  a  monument. 

The  rules  of  the  common  law  on  the  question  here  in  issue  may  be  briefly 
stated  as  follows,  viz. :  First,  crops  growing  on  the  land  of  a  decedent  at  the 
time  of  his  death  are  personal  property;  second,  if  the  decedent  dies  intestate, 
or  testate  without  devising  his  land,  such  crops  go  not  to  tbe  heir,  but  to  the 
executor  or  admiuistrator  of  the  decedent,  for  payment  of  debts  and  for  dis- 
tribution according  to  law;  third,  if  the  decedent  dies  testate,  having  de- 
vised the  land  on  which  crops  are  then  growing,  such  crops  go  to  the  devisee^ 
and  not  to  the  executor.  Thepresumed  intention  of  the  testator  that  he  who 
takes  the  land  shall  take  the  crops  which  belong  to  it  is  one  reason  for  the 
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xule  last  stated,  and  the  principle  that  every  man's  donation  shall  be  taken 
most  strongly  against  liitnself  and  those  claiming  under  him  is  another. 
These  propositions  are  abundantly  sustained  by  the  following  authorities:  1 
Williams,  Ex'rs,  (Perkins' 6th  Amer.Ed.)  781.  (710.)  785,  (714;)  Toll.  Ex'rs, 
150,  aUS;  3  Redf.  Wills.  (3d  Ed.)  154;  McClel.  Sur.  Pr.  (3d  Ed.)  240;  8pen- 
eer'«  Case,  Winch,  51;  Anon., Cro.  Eliz.  61;  Dennetts.  Hopkinson,  63  Me. 
850;  Budd  y.  Hiler.  27  N.  J.  Law,  48;  Shofner  t.  Shofner,  5  Sneed,  94; 
Bradner  v.  Faulkner.  34  N.  Y.  847:  Stall  v.  Wilbttr,  77  N.  Y.  158.  The 
Bevised  Statutes  of  this  state  (volume  2,  p.  83,  §  6,  subds.  5,  6,)  makes  a 
alight  change  in  the  rule  of  the  common  law  as  to  growing  crops  on  devised 
land.  That  change  and  Its  effect  have  been  clearly  and  admirably  stated  in 
tbe  last  two  cases  cited,  substantially  as  follows :  The  Revised  Statutes  pro- 
vide that  the  growing  crops  shall  go  to  the  executor  or  administrator,  to  be 
applied  and  distributed  as  personal  estate.  Under  this  provision  the  personal 
representative  takes  possession  of  the  growing  crops,  In  the  first  Instance,  as 
be  does  of  all  other  personal  property,  for  the  purpose  of  administration  ac- 
cording to  law.  But,  when  tbe  land  on  which  the  cr<^  is  growing  has  been 
so  devised  as  to  convey  it  to  the  devisee,  unless  a  contrary  intention  plainly 
appears  from  the  will,  the  crop  is  put  on  the  footing  of  a  chattel  specifically 
bequeathed.  If  not  wanted  for  the  payment  of  debts  or  legacies,  it  goes  to 
the  devisee.  It  cannot  be  sold  for  tbe  payment  of  general  legacies,  and  can 
be  applied  to  the  payment  of  debts  only  after  other  assets  not  specifically  be- 
queathed have  been  so  applied.  The  same  language  that  would  devise  or  be- 
queath such  crops  before  tbe  statute  will  pass  them  now.  Under  these  decis- 
ions, it  was  the  obvious  duty  of  these  executors  to  take  possession  of  the 
growing  crops  on  the  lands  devised  to  Mary  S.  Osborn  and  Amasa  Clemans, 
and  to  harvest  the  same.  If  the  proceeds  thereof  were  needed  to  pay  the  debts 
of  the  testator,  they  could  sell  the  grain  and  apply  the  money  received  for  it 
to  tbe  payment  of  such  debts.  If,  however,  the  other  personal  property  of 
the  decedent  was  suflBcient  to  pay  all  legid  indebtedness,  the  executors,  upon 
ascertaining  that  fact,  should  have  turned  over  the  crops  or  their  proceeds,  if 
sold,  to  the  devisees,  as  personalty  specifically  bequeathed  to  them  by  the  will, 
unless  that  instrument  gave  direction  for  some  other  disposition  thereof. 

The  claim  is  made  on  the  part  of  the  executors  that  such  direction  is  given 
in  the  latter  part  of  the  ninth  clause  of  the  will,  and  that  by  the  words,  "if 
anything  is  left  from  the  personal  property,  it  shall  be  equally  divided  between 
my  children,  share  and  share  alike,"  the  testator  indicated  his  intention  to 
take  from  the  devisees  the  crops  growing  on  the  land  at  his  death,  to  give 
them  in  equal  shares  to  all  of  his  children.  The  clause  here  in  question  must 
be  considered  in  its  relation  to  the  other  provisions  of  the  will,  and,  in  arriv- 
ing at  the  intention  of  the  testator  as  expressed  in  that  instrument,  all  of  its 
parts  must  be  construed  together.  It  seems  to  me  that  the  words  above 
quoted  have  not  tbe  effect  claimed  for  them.  They  signify  no  more  than  is 
expressed  by  the  usual  residuary  clause  found  in  wills  relating  to  personal 
estate.  They  carry  only  what  had  not  been  legally  and  effectually  disposed 
of  by  the  foregoing  provisions  of  the  whole  will.  Thompson  v.  I'hompson, 
8  Dem.  Sur.  409-412;  Beekman  v.  Bwisor,  23  N.  Y.  312;  ChrUtU  v.  Hata- 
ley,  67  N.  Y.  133-137;  Kerry.  Dmigherty,  79  N.  Y.  327.  846.  The  growing 
crops  on  the  lands  devised  had  been,  previously,  specifically  bequeathed,  by 
tbe  force  of  the  devises  themselves,  and  would  not,  therefore,  be  carried  away 
from  tbe  devisees  and  swept  into  the  general  residue,  on  which  the  words  in 
the  ninth  clause  could  take  effect.  That  such  language  is  insufiicient  evi- 
dence of  a  testator's  intention  to  deprive  his  devisee  of  a  growing  crop  is 
clearly  established  by  the  decision  in  Bradner  v.  Faulkner,  34  !N.  Y.  347. 
The  controversy  in  that  case  was  over  a  crop  of  wheat  growing  at  testator's 
death  upon  land  devised  by  the  will  of  one  Amariah  Hammond.  A  copy  of 
that  will,  with  the  briefs  of  counsel,  is  found  in  the  printed  case,  on  appeal 
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to  the  court  of  appeals,  on  file  in  the  Rochester  law  library.    I  infer  from  the 
proviaions  of  the  will  that  Mr.  Hammond  left  two  daughters,  who  were  his 
only  heirs  at  la\V  and  next  of  kin.     By  his  will  he  devises  to  each  of  these 
daughters  certain  parcels  of  land,  and  to  one  the  sum  of  $16,000,  to  equalize 
her  share  in  his  estate  with  that  of  the  other.    He  then  directs  that  hia 
daughters  shall  furnish  a  suitable  maintenance  for  life  to  a  servant  named, 
which  should  be  a  charge  on  the  land  devised.    He  next  states  that  it  is  bis 
intention  to  give  his  daughters,  in  all  respects,  eqaal  advantages  in  the  dis- 
position of  his  estate ;  and,  after  some  directions  here  unimportant,  closes 
with  the  following  words:    "  All  the  rest  and  residue  of  my  estate  whatsoever, 
of  which  I  may  die  seised  or  possessed,  of  whatsoever  Itind  or  nature  the  same 
may  be,  not  hereinbefore  given  or  disposed  of.  I  give,  devise,  and  bequeath 
to  my  daughters."    In  its  general  features,  the  will  of  Mr.  Hammond  is 
singularly  like  the  one  here  under  consideration.     The  principles  of  construe- 
tion  applicable  to  the  one  are  equally  so  to  the  other.     The  claim  that  the 
testator  intended  that  the  crops  growing  on  his  land  at  his  death  should  be 
distributed  under  the  residuary  clause  of  the  will  was  urged  upon  the  court 
of  appeals  in  the  printed  brief  of  the  executor's  counsel;  but,  in  its  opinion, 
after  referring  to  the  rule  that  growing  crops  pass  to  the  devisee,  upon  the 
presumed  intention  of  the  testator  that  he  who  takes  the  land  should  also  take 
the  crops  which  belong  to  it,  the  court  of  appeals  says:    "There  is  nothing  in 
this  will  to  alter  or  aSect  the  presumed  intention  of  the  testator."    To  the 
same  efFect  are  the  following  cases,  viz.:   Blake  v.  Gibbs,  5  Buss.  13,  note; 
Rtuige  v.  Winnall,  12  Beav.  857;  Vattey  t.  Reynolda,  5  Buss.  12;  PratU  v. 
Coffman,  27  Mo.  424. 

I  am  of  the  opinion  that  the  wheat  passed  as  a  specific  bequest  to  the  dev- 
isees of  the  land,  and,  as  it  has  been  sold,  that  they  are  now  entitled  to  its 
proceeds.  There  may  be  a  decree  modifying  the  referee's  report,  and  settling 
the  account  in  accordance  herewith,  on  two  days'  notice. 


In  re  Wiluahson's  Estate. 
(Surrogate's  Court,  Bodiland  County.    July,  1888.) 

WnXS— CONBTBCOTIOH— NaTTJBB  OT  ESTiTB. 

A  testator  bequeathed  to  his  wife  all  hia  personal  property,  "for  her  own  OM  and 
benefit  during  her  natural  life, "  and  directed  that  his  executors  should  immediatsly 
after  her  death  "proceed  to  sell,  collect,  and  settle  np  the  personal  propert;  that 
may  be  left  by  her, "  and  divide  the  same  among  his  ohildren.  Held,  that  the  words 
"left  by  her"  showed  that  the  intention  of  the  testator  was  to  give  his  widow  some- 
thing more  than  a  mere  llfe-estate,  limited  to  the  benefit  of  the  income,  and  subject 
to  the  payment  of  the  taxes  and  other  nsaal  burdens  of  a  life-tenant,  thongh  sbs 
was  limited  to  her  own  personal  uses  and  benefits,  and  had  not  the  absolnte  ownei^ 
ship  or  power  of  disposition. 

Proceedings  to  settle  the  account  of  John  W.  Yorls,  surviving  executor  of 
the  will  of  Nicholas  W.  Williamson,  deceased. 

Ahram  A.  Demarent,  for  the  executor.  Merritt  E.  Sawyer  and  Andrew 
Fallon,  for  the  receiver.    C.  P.  Hoffman,  for  David  Gurnee,  creditor. 

Weiant,  S.  The  only  objection  insisted  upon  by  the  contestants  is  that 
the  payments  for  taxes  and  repairs  should  not  be  allowed  out  of  the  principal 
estate.  The  objection,  therefore,  is  not  to  the  allowance  of  the  payments,  on 
the  ground  that  they  were  not  made,  but  to  charging  the  same  against  the 
residuary  estate.  On  the  part  of  the  contestants,  it  is  claimed  th^  the  wid- 
ow's interest  was  simply  that  of  a  life-tenant,  and  that  her  estate  must  be 
charged  with  and  pay  taxes  and  ordinary  repairs.  On  the  part  of  the  execa- 
tor,  it  is  contended  that  she  not  only  had  such  life-estate,  but  also  a  further 
Interest,  which  entitled  her  to  expend  the  principal  estate.  The  testimony 
shows  that  the  income  estate  was  exhausted  by  the  widow,  and  thereupon  the 
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executor  paid  the  taxes  and  repairs  from  the  principal  fund.  If  these  payments 
"were  disallowed,  the  executor  must  sustain  the  loss  personally,  as  there  is  no 
income  estate.  By  his  will  the  testator,  by  the  first  item  thereof,  bequeathS' 
to  his  wife  all  his  "personal  property,  consisting  in  part  of  promissory  notes, 
Imnds,  and  mortgages,  and  any  and  every  other  security  or  obligation  I  may 
hold,  for  her  own  use  and  benefit  during  her  natural  life."  By  the  second 
item  he  devises  to  her,  without  limitation,  hla  burial  plot.  By  the  third  dis- 
position he  directs  the  executors,  immediately  after  his  death,  to  sell  his  farm- 
ing utensils,  "and  all  other  articles  for  farming  purposes,"  out  of  proceeds 
thereof  to  pay  his  funeral  expenses,  his  debts,  and  the  cost  of  a  tombstone, 
"and  the  balance  or  remainder  of  the  proceeds  of  the  sale,  if  any,  to  be  paid 
to  my  said  wife,  Ann  Williamson."  Fourthly,  he  gives  his  wife  absolutely 
his  household  furniture  and  ^oods.  By  the  fifth  and  last  dispository  provision 
of  his  will  the  testator  directs  "that  my  said  executors  shall,  immediately  after 
the  death  of  mr  said  wife,  Ann,  proceed  to  sell,  collect,  and  settle  up  the  per- 
sonal property  that  may  be  left  by  her,  and  divide  the  same  between  my  five 
children,  viz.,  Catherine  Williamson,  Ellen  Voris,  wife  of  John  W.  Yoris,  Jer- 
emiah Williamson,  Charles  Wesley  Williamson,  and  Ann  Amelia  Garrison, 
^fe  of  Oeorge  K.  Garrison,  share  and  share  alike."  The  testator  left  only 
personal  estate,  and,  although  a  portion  thereof  has  since  passed  into  real  es- 
tate, it  mast  nevertheless  be  treated  and  administered  as  personalty.  The 
widow  died  November,  1887,  and  the  survivlog  executor  is  now  proceeding  to 
"settle  up"  the  property  pursuant  to  the  above  fifth  provision  of  the  will. 
The  items  of  the  accounts  objected  to  have  reference  to  the  property  referred 
to  in  the  first  and  fifth  items  of  the  will.  As  to  the  property  therein  disposed 
of,  I  am  of  the  opinion  that  the  widow  was  given  a  life-estate  therein.  The 
words  "during  her  natural  life"  can  receive  no  other  interpretation.  To  hold 
that  the  bequest  was  absolute  would  nullify  these  words,  as  well  as  render  in- 
operative the  provisions  following,  by  which  the  testator  disposes  of  his  resid- 
uary estate  after  his  widow's  death,  and  directs  his  executors  how  to  dispose 
of  the  same.  A  will  should  be  so  construed  as  to  avoid,  if  possible,  all  repug- 
nancy, and  give  effect  to  all  its  language.  Hoaeboom  t.  Hoaeboom,  81  N.  Y. 
856-359. 

I  do  not  think,  however,  that  the  testator  intended  to  limit  his  widow's  es- 
tate to  simply  a  life-estate,  which  would  entitle  her  to  receive  and  have  the 
benefit  of  the  income  only,  and  taking  the  same  with  the  usual  burdens  of  a 
life-tenant, — of  payment  of  taxes  and  general  repairs.  There  is  no  limit  in 
the  will  to  income  only.  The  testator  gives  the  widow  all  of  such  property, 
for  her  own  use  and  benefit;  and  while  the  words  during  "her  natural  life," 
wiiich  follow,  standing  alone,  may  have  the  effect  of  not  only  fixing  the  term 
of  the  estate,  bat  to  the  extent  of  the  same,  which  I  do  not  consider  it  neces- 
sary to  determine,  yet  other  provisions  of  the  will,  taken  in  connection  with 
all  the  other  circumstances,  lead  me  to  the  conclusidn  that  the  intention  of 
the  testator  was  to  make  a  provision  for  his  widow  beyond  the  simple  income. 
As  we  have  seen,  the  executors  are  directed,  after  the  death  of  the  widow, 
"to  sell,  collect,  and  settle  up  the  personal  property  that  may  be  left  by  her, 
and  divide  the  same,"  etc.  The  testator,  beyond  doubt,  here  disposed  of  his 
property  that  his  widow  might  leave.  Ko  other  reasonable  Interpretation  can 
be  given  to  this  language  than  that  he  contemplated  that  bis  widow  should 
use  from  the  principal  estate,  if  necessary.  The  learned  counsel  for  the  con- 
testant suggests  that  by  the  words  "left  by  her"  the  testator  had  in  mind  a  sur- 
plifs  of  the  income  estate.  This  would  be  a  strained  and  unreasonable  con- 
struction. To  adopt  it  would  be  to  impute  to  the  testator  an  attempt  to  dis- 
pose of  the  fruits  of  his  wife's  estate  which  he  had  given  her  absolutely,  and 
would  be  equivalent  to  introducing  into  the  will  words  of  Income  or  profit 
which  nowhere  are  used  therein,  to  take  the  place  of  explicit  and  clear  lan- 
guage, ("personal  property,")  which  are  inseparably  connected  with  the  words 
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"left  bj  her."  Indeed,  these  quoted  words  are  rendered  meaningless,  if  such 
an  interpretation  of  the  will  is  adopted  as  limita  the  estate  of  the  widow  to 
the  income  alone.  As  was  said  by  Judge  Bapallo  in  the  ease  of  Smith  v. 
Van  Oatrand,  64  X.  Y.  282,  a  case  quite  similar  to  this:  "We  are  inclined 
to  the  opinion  that  he  [testator]  intended  to  give  her  somethin^r  more  tlian  a 
mere  life-estate,  though  less  than  the  absolute  ownership  or  uncondi- 
tional power  of  disposition  of  the  fund."  I  am  here  adopting  a  construction 
that  gives  full  force  and  effect  to  the  testator's  intention,  as  ^rathered  from 
his  will.  I  am  of  the  belief  that  it  was  his  purpose  to  make  a  liberal  pro- 
vision for  his  widow,  and  I  am  brought  to  the  conclusion  that  any  construc- 
tion which  would  run  counter  to  his  liberality  would  thwart  such  pnrpose. 
especially  if  such  construction  should  have  the  effect  of  nuUifyin^r  words  in- 
dicating his  liberal  intention.  Provisions  in  a  will  intended  for  the  support 
of  the  wife  will  receive  the  most  favorable  construction.  Thurher  v.  Cheunben, 
€6  N.  Y.  42.  I  do  not  intend,  however,  to  hold  that  beyond  the  income  the 
widow  had  an  absolute  right  of  use  or  disposition.  I  think  that  alie  was 
limited  to  her  own  personal  uses  and  benefits;  such  as  maintenance  and  support, 
and  the  comforts  and  necessities  of  a  home  commensurate  with  the  estate  and  the 
family  circumstances,  and  the  preservation  of  the  estate.  The  case  of  Smith 
T.  Van  Oatrand,  64  N.  Y.  278,  sustains  the  conclusion  I  have  reached,  and  a 
construction  was  there  adopted  such  as  I  have  considered  the  true  one.  The 
cases  of  Wortman  v.  Robinson,  44  Ilun,  357,  and  Colt  v.  Heard,  10  Hun, 
189,  cited  by  the  counsel  for  the  contestants,  are  also  authorities  to  the  same 
effect.  The  payments  made  by  the  executors  for  taxes  and  repairs  having 
been  necessarily  made  for  the  preservation  of  the  estate,  the  inconae  estate 
having  been  exhausted,  I  think  were  authorized,  and  are  accordingly  allowed. 


Talbot  v.  Doban  &  Wright  Co..  Limited. 
ICcmmon  Pleas  of  New  York  CUy  and  Countu%  General  Term.    April  7, 1800.) 

1.  DiBOovBHT — BuMiitA.Tioii  or  Fabtibs  and  Books  bbfohb  Triai.. 

PlatntiS,  snioK  to  recover  margins  from  an  inconwrated  company  of  broken, 
averred  that  deKndant  did  not  buy  or  sell  any  oil  for  him  as  directed,  and  demanded 
an  examination  of  its  ofBcers  and  an  inspection  of  its  liooks,  allegin^it  to  be  impos- 
sible, ottierwise,  to  show  that  no  purchases  or  sales  were  made.  Held,  as  princi- 
pal, be  has  a  right  to  Icnow  whether  his  agent  complied  with  his  directions,  in  or- 
der to  investigate  the  transactions  preparatory  to  the  trial;  and  in  such  case  it  is 
no  objection  that  the  examination  wonld  disclose  whether  he  had  any  cause  of  ac- 
tion at  all. 

2.  Same — Prooeddbe. 

Where,  upon  a  demand  for  inspection  of  the  defendant  company's  books  and  ex- 
amination of  its  ol&cers  before  trial,  it  appears  that  the  records  to  be  inspected  are 
unintelligible  unless  explained  by  the  officers,  a  demand  based  upon  affldavita  un- 
der Code  Civil  Froa  N.  Y.  $  872,  subd.  7,  is  snfDcient.  A  proceeding  by  petition 
under  section  805  is  not  necessary. 

8.  Same— Pleadikg — Affidavit. 

Where,  in  a  suit  to  recover  margins  from  an  incorporated  company  of  brokers, 
plaintiff  avers  that  his  orders  to  ()uy  and  sell  were  never  executed,  and  alleges 
that  it  is  impossible,  otherwise,  to  show  the  fact,  demands  inspection  of  its  boolcB, 
and  an  examination  of  its  president,  vice-president,  and  secretary,  these  officers 
will  be  presumed  to  have  knowledge  of  the  transactions,  and  plaintiff  need  not  al- 
lege such  knowledge  in  his  affidavits. 

4.  Same. 

Where  a  principal,  suing  his  agent,  avers  that  his  orders  were  never  exacnted, 
and  demands  inspection  of  its  books  and  an  examination  of  its  officers  to  detarmine 
that  fact  before  trial,  it  is  sufficient  if  the  allegations  of  his  affidavits  are  baaed  upon 
information  and  belief. 

Appeal  from  special  term. 

Action  by  Ashton  B.  Talbot  against  Doran  &  Wright  Company,  Limited. 
Defendant  appeals  from  an  order  denying  its  motion  to  vacate  an  order  for  an 
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examination  of  its  ofiScers  before  trial,  and  for  the  production  of  its  books  and 
papers. 

Argoed  before  Daly  and  Bischoff,  JJ. 

Shepard  &  Osborne,  for  appellant.  Tracy,  MoParland,  Boardman  A 
Piatt,  for  respondent. 

Daly,  J.  The  defendant  corporation  holds  Itself  oat  as  engag^ed  in  the 
basiness  of  broicer,  buying  stocks,  oil,  etc.,  in  the  city  of  New  York.  The 
plaintiff,  residing  in  Fliiladelphia,  tran»mitted,  through  one  Fleshraan  in  that 
city,  orders  to  defendant,  in  August,  1888,  to  purchase  and  sell  oil  for  him  on 
commission,  depositing  with  Fleshman  margins  aggregating  95,900,  all  of 
which  were  rpceived  by  defendant,  less  Fleshman 's  commissions.  On  August 
31, 1888,  the  transactions  were  closed  by  an  order  from  plaintiff  to  defendant 
to  buy  oil  to  close  the  account.  Fleshman  reported  that  it  had  been  done, 
and  that  the  plaintiff's  loss  was  ^,403,  and  paid  over  to  him  81.347  as  a  bal- 
ance coming  to  him  of  the  margins,  less  the  loss.  The  plaintiff  charges  .that 
the  defendant  did  not  buy  nor  sell  any  oil  as  ordered  by  plaintiff,  and  de- 
mands judgment  for  the  95,403,  with  interest  from  August  31,  1888.  An  ex- 
BiDination  of  the  officers  of  the  defendant  corporation  and  an  inspection  of  its 
books  is  sougiit  for,  because,  as  plaintiff  swears,  it  is  impossible  to  show  in 
any  other  way  that  the  plaintiff's  orders  were  not  executed;  also,  for  the  pur- 
pose of  showing  that  defendant  is  not  a  broker  doing  a  legitimate  business, 
bat  is  merely  engaged  in  gambling,  etc.;  also,  for  the  purpose  of  proving 
that  Fleshman  is  its  agent. 

The  first  objection  made  by  defendant  to  the  examination  is  that  it  is 
Bought  by  plaintiff  for  the  purpose  of  finding  out  whether  he  has  a  cause  of 
action,  and  that  examinations  are  never  allowed  for  that  purpose.  Lathrop  t. 
Brown,  5  Civil  Proc.  R.  101;  Kirkland  v.  Moss,  11  Abb.  N.  C.  421 ;  Sahepmoea 
V.  Bouison,  1  Abb.  N.  0.  485;  Kavfman  v.  Her^eld,  1  How.  Pr.  (N.  8. )  444. 
The  cases  first  and  last  cited  were  similar  to  the  present  in  that  the  examina- 
tion sought  was  of  parties  who  were  stock  or  grain  brokers,  with  respect  to 
purchases  and  sales  on  account  of  a  customer;  and  it  was  held  that  the  exam- 
ination conld  not  be  permitted  when  its  object  was  to  ascertain  whether  a 
cause  of  action  or  a  counter-claim  existed.  But  in  the  case  of  Judah  v. 
Lane,  14  Daly,  308,  where  it  was  claimed  that  the  defendant,  as  broker  for 
Uie  plaintiff's  assignor,  had  bought  and  sold  stocks  and  grain  for  him,  and 
had  rendered  accounts  which  the  plaintiff  claimed  were  false,  the  general 
term  of  this  court  permitted  an  examination  of  defendant  before  trial.  It  was 
B)Ud  in  the  opinion  in  the  case  that  the  allegations  of  fraudulent  practices 
made  in  plaintiff's  affidavit  were  to  be  taken  as  confessed,  because  the  motion 
to  vacate  the  examination  was  made  upon  the  plaintiff's  papers;  also,  that 
the  plaintiff's  accusations  were  substantiated  by  the  facts  set  forth  in  his  pa- 
pers. But  it  is  not  necessary  in  order  to  obtain  an  order  for  examination  that 
the  plaintiff's  alleged  cause  of  action  should  be  admitted,  or  that  evidence  in 
support  of  it  should  be  set  forth  in  the  application  for  the  order.  The  Code 
does  not  require  it.  Sections  872,  873.  The  case  is  an  authority  for  permit- 
ting an  examination  of  defendants  for  the  purpose  of  ascertaining  what  deal- 
ings were  actually  had  by  the  broker  on  account  of  his  customers  where  the  lat- 
ter or  his  assignee  brings  an  action  for  that  purpose.  This  is  in  accord  with 
the  decision  of  the  general  term  of  the  supreme  court  of  this  department  in 
ililUr  V.  Kent,  59  How.  Pr.  322,  where  the  examination  of  the  defendants 
(brokers)  as  to  purchases  and  sales  of  land  for  the  plaintiff  was  allowed  l>efore 
trial  in  an  action  brought  to  compel  an  accounting.  It  was  said  by  the  court 
that  "a  commission  merchant  or  broker  has  no  right  to  conceal  from  his  cus- 
tomer any  portion  of  his  business  and  dealings  in  relation  to  the  property  al- 
leged to  have  been  bought  and  sold;  and  where  he  withholds  the  fullest  in- 
formation on  that  subject  the  right  to  examination  l)efore  trial,  in  an  action 
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brought  to  recover  alleged  profits  or  to  adjust  the  unsettled  accounts,  sboold 
be  fully  accorded."  In  both  of  the  above  cases,  It  might  have  been  objected 
that  the  object  of  the  examination  was  to  ascertain  whether  plaintifF  had  a 
cause  of  action ;  but  this  objection  cannot  be  sustained  where  the  relation  of 
the  parties  is  that  of  principal  and  agent,  as  in  the  case  of  a  customer  and  his 
brolcer.  That  relation  existed  between  the  plaintiil  in  this  case  and  the  de- 
fendant corporation. 

The  second  objection  to  the  examination  is  that  thei'e  is  no  good  reason  for 
the  examination  of  defendant's  ofllcera  before  rather  than  at  the  trial.  This- 
objection  is  not  a  good  one  where  the  fact  to  be  determined  Is  whether  certain 
transactions  were  or  were  not  had  by  an  agent  who  has  alleged  them.  The 
principal  has  the  right  to  know  the  facts  in  advance  of  the  trial,  in  order  to- 
investigate  such  transactions  and  make  preparations  for  the  trial. 

The  next  objection  is  that  there  is  no  allegation  in  the  plaintiffs  affidavits 
that  the  officers  of  defendant  sought  to  be  examined  have  knowledge  of  the 
fact  whether  oil  was  or  was  not  bought  or  sold  by  defendant  for  plaintiff. 
To  this  objection,  it  may  be  answered  that  the  defendant,  lieing  a  corpora- 
tion, could  only  buy  or  sell  through  its  agents;  that  the  parties  reqatred  t» 
appear  and  submit  to  examination  are  its  officers  and  agents,  who  are  pre- 
sumed to  have  transacted  its  business  and  to  know  what  business  it  did  or 
did  not  transact,  and  what  orders  it  did  or  did  not  execute.  If  these  offioets 
(the  president,  vice-president,  and  secretary)  do  not  know  the  facts  becaoae 
some  other  agent  was  employed  in  the  transactions,  they  can  state  who  that 
agent  was.  But  nothing  of  the  sort  is  alleged;  and,  as  the  books  of  the  con- 
cern are  to  be  produced  upon  the  examination,  and  the  transactions,  if  any, 
appear  upon  them,  it  is  only  necessary  for  the  parties  under  examination  to- 
identify  the  entries,  and  testify  what  they  know  of  the  transactions  repre- 
sented by  such  entries. 

This  brings  us  to  the  next  objection,  that  the  affidavits  do  not  show  the 
facts  necessary  to  support  an  order  for  the  production  and  inspection  of  book» 
and  papera.  Under  the  seventh  sabdivision  of  section  872  of  the  Code,  the 
order  for  the  examination  of  the  officers  of  a  corporation  shall  direct  the  pro- 
duction of  books  and  papers  as  to  the  contents  of  which  an  examination  or 
inspection  is  desired.  This  section  applies  to  an  examination  "depending^ 
upon  or  auxiliary  to  oral  examination, "  {Levey  v.  Railroad  Co.,  53  N.  Y. 
Super.  Ct.  263;)  and  in  such  a  case  the  practice  as  to  inspection  of  books  and 
papers  under  section  805  does  not  apply.  Here  the  object  of  the  inspection 
of  the  books  is  to  assist  the  officers  of  the  defendant  company  to  answer  re- 
specting the  matters  in  dispute,  and  to  enable  them,  if  they  can,  to  identify 
the  entries  of  transactions  on  plaintiff's  behalf.  As  it  is  alleged  that  the 
name  of  the  plaintiff  does  not  appear  upon  the  books,  and  that  transactions 
on  his  behalf  were  designated  and  recorded  under  certain  numbers,  by  which 
his  orders  were  transmitted  to  defendants,  it  is  manifest  that  an  inspectioa 
of  the  books  can  be  of  no  assistance  without  an  examination  of  the  defend- 
ant's officers;  and  tliis  brings  the  case  within  subdivision  7,  §  872. 

The  objection  that  the  allegations  of  the  plaintiff's  affidavits  are  upon  in- 
formation and  belief,  and  that  there  is  mere  suspicion  or  conjecture  as  abasia- 
for  the  examination,  is  not  a  sound  one,  under  the  circumstances  of  this  case. 
The  plaintiff  is  entitled  to  the  information  he  seeks  from  his  brokers,  and  is- 
not  bound  to  make  out  a  case  against  them  as  a  condition  of  the  examination. 
The  case  of  Central  C.  T.  R.  Co.  v.  Twenty-Third  St.  R.  Co.,  53  How.  Pr. 
45,  applies  to  proceedings  for  inspection,  solely.  The  order  should  be  af- 
flrm«l,  with  $10  costs.    Bisohoff,  J.,  concurs. 
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Pool  «.  Harku  at  cU. 

(.Common  Fteaa  of  Neu)  Torlt  City  and  County,  General  Term.    December  8,  ISM.) 

Apfsai/— Rxvnir  or  Facts. 

The  general  term  of  fhe  New  York  dty  court  affirmed  a  Judgment  of  the  trial 
term  in  an  opinion  which  stated  that  "we  have  carefully  examined  the  appeal  book, 
and  find  that  the  qnestiOD*  of  fact  were  properly  submitted  to  the  jury.  Their  find- 
ing is  conclusive.  We  have  failed  to  dlMOver  that  any  error  of  law  was  committed 
at  the  trial. "  feZd,  that  suoh  statement  would  not  be  construed,  on  appeal  to  the 
common  pleas,  to  mean  that  the  justieeB  of  the  cityooart  failed  to  review  the  facts, 
as  was  their  duty. 

On  motion  for  reargument  or  tor  leave  to  appeal  to  the  court  of  appeals. 
See  7  N.  Y.  Supp.  957. 

Argued  before  Daly  and  Van  Hoesen,  JJ. 

Sounder*,  Webb  it  Worcester,  for  appellants.  Harwood  B.  Pool,  for  re- 
spondent. 

Dalt,  J.  There  Is  nothing  in  the  case  to  require  its  submission  to  the 
coart  of  appeals.  No  new  question  of  law  is  involved,  and  the  amount  in 
controveisy  is  small,  the  verdict  t)eing  for  $62.50.  An  application  is  made 
for  a  reargument,  and  the  chief  ground  is  that  the  court  overloolced  appel- 
lant's point  that  the  general  term  of  the  city  court,  In  disposing  of  the  appeal 
from  uie  judgment  and  from  the  order  denying  the  motion  for  a  new  trial, 
erred  in  holding  the  verdict  of  the  jury  to  be  conclusive,  and  in  refusing  to 
review  the  facts.  In  support  of  this  contention  we  are  referred  to  an  opinion 
of  the  genwal  term  of  the  city  court,  (wnich  is  a  part  of  the  return,)  in  the 
following  words:  "Appeal  from  judgment  entered  on  verdict  of  jury.  Btthe 
CoTTBT.  We  have  carefully  examined  the  appeal  boolc  herein,  and  find  that 
the  questions  of  fact  were  properly  submitted  to  the  jury.  Their  finding  is 
Gondusive.  We  have  failed  to  discover  that  any  error  of  law  was  committed 
at  the  trial.  The  judgment  appealed  from  must  be  affirmed,  with  costs." 
There  is  nothing  else  to  show  the  ground  of  the  decision  of  the  city  court. 
The  opinion  is  not  referred  to  in  the  order  of  affirmance.  Why  should  we 
decide  npon  this  memorandum  that  the  justices  of  the  city  court  failed  to  do 
tlieir  duty,  and  review  the  facts  upon  the  appeal  from  the  order  refusing  a 
new  trial?  The  want  of  power  is  not  suggested  in  the  opinion.  We  know 
as  a  fact,  from  cases  coming  to  ns  from  the  city  court,  that  the  comt  does 
exercise  the  power  to  review  the  facts  upon  such  appeals  as  this.  We  are 
rather  justified  in  concluding  that  the  particular  phrase  in  the  opinion  which 
is  criticised  is  intended  merely  as  a  statement  that  the  verdict  is  satisfactory 
or  is  not  to  be  disturbed.  It  is  to  be  observed,  also,  that  the  opinion  in  ques- 
tion is  delivered  upon  the  appeal  from  the  judgment,  and  not  upon  the  appeal 
from  the  order  denying  a  new  trial.  No  opinion  upon  the  latter  appeal  is  in 
the  record,  and  it  was  upon  that  appeal  that  the  court  was  reqnireri  to  exam- 
ine the  evidence  and  review  the  finding  of  tlie  jury.  There  is  nothing  in  the 
moving  papers  to  show  that  our  general  term  overlooked  any  other  point  in 
the  case,  or  to  bring  the  appellant  within  the  rule  in  Curley  v.  Tondinson,  6 
Daly,  283.    Motion  denied,  with  $10  costs.    Yam  Hobbbn,  J.,  concurs. 


AiEEN  et  al,  e.  Westoott. 
(Common  Plea*  of  Neva  York  City  ami  Comity,  Oeneral  Term.    Hay  18, 188&) 
Cakhibbs — ^Loss  o*  GKmds — Bvidbncb. 

In  an  action  against  an  express  company  for  the  valne  of  a  tmnk  and  its  contents, 
it  appeared  that  plaintifT  gave  defendant  checks  for  two  trunks,  and  that  one  of  the 
trunks  was  reoelved  by  defendant,  and  delivered  to  plaintiff.  Defendant  had  em- 
ployes at  the  depot  whose  duty  It  was  to  receive  all  the  baggage  as  it  came  In,  mark 
It,  and  put  it  in  its  place,  and  deliver  it  when  the  checks  came  in.  These  trunks 
arrived  tbe  day  before  the  checks  were  delivered  to  defendant.  One  of  def end- 
v.9N.Y.8.no.6 — 31 
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ant's  employes  testified  to  having  received  the  two  trunks  at  the  depot.  Held,  that 
it  was  for  defendant  to  explain  why  the  trank  was  not  deUvered,  and  that  it  was 
error  to  dismiss  the  complaint. 

Appeal  from  trial  term. 

Action  by  James  C.  Aiken  and  others  against  Bobert  E.  Westcott,  as  preri- 
dent  of  Westcott's  Express  Company,  for  the  loss  of  a  trunk.  One  Hadson. 
a  salesman  for  plaintiffs,  delivered  the  checks  for  two  trunks  to  defendant's 
agent,  but  defendant  delivered  only  one  of  the  trunks.  From  a  judgmeot 
dismissing  the  complaint,  plainLifC  appeals. 

Argued  before  Larrehore,  C.  J.,  and  Allen  and  Dalt,  J  J. 

Abbott  Bros.,  for  appellants.    B.  L.  Hamilton,  for  respondent. 

Dalt,  J.  There  was  evidence  that  tlie  defendant's  employes  received  the 
two  trunks.  It  is  proved  that  they  received  one  trunk,  and  delivered  it  to 
the  plaintiffs.  There  is  no  doubt  that  they  received  the  oilier  trunk  at  the 
same  time.  The  witness  Delaney,  defendant's  employe,  identified  two  trunks, 
which  were  evidently  the  two  in  question.  There  was  certainly  suCBcient 
evidence  to  require  a  submission  of  the  question  to  the  jury*  The  delivery  of 
these  trunks  to  Delaney  was  a  delivery  to  the  defendant.  He,  with  other  labor- 
ers or  porters,  were  employed  by  the  defendant  to  handle  the  baggage  that  came 
out  of  the  cars  on  the  incoming  trains  at  the  depot  of  the  railroad  in  New  York 
city.  They  helped  to  unload  the  baggage.  It  was  their  duty  to.  and  they 
did,  receive  every  piece  of  baggage  as  it  came  in,  and  put  a  tab  on  it.  and 
place  it  in  its  proper  place,  and,  wlien  the  checks  came  in,  to  deliver  it.  This 
was  all  done  on  the  premises  of  the  railroad  company, — that  is  to  say,  in  the 
depot  of  the  company;  but  the  persons  into  whose  charge  the  property  was 
given  were  not  the  servants  of  the  railroad  company,  but  of  the  defendant. 
The  baggage  was  delivered  into  the  custody  of  defendant's  employes, 
placed  there  by  defendant  to  receive  it,  and  therefore  was  placed  in  the  cos- 
tody  of  the  defendant.  The  defendant  retained  the  custody  of  it  until  they 
received  checks  for  it.  The  trunks  in  question  arrived  at  the  depot  in  New 
York  city  on  the  evening  of  December  29.  1884,  and  were  then  and  there  de- 
livered by  the  railroad  company,  in  the  manner  above  stated,  to  the  above- 
mentioned  employes  of  the  defendant.  The  checks  were  delivered  the  next 
next  day,  December  80,  1884,  and  on  the  train  to  New  York,  when,  near 
Foughkeepsie,  by  Hudson,  to  the  agent  of  defendant,  whose  duty  it  was  to 
solicit  on  the  train  orders  for  the  delivery  of  baggage  from  passengers,  and 
to  receive  from  them  checks  for  the  same.  We  have,  therefore,  evidence 
showing  that  on  December  19,  1884,  the  defendant  received  into  its  custody 
the  plaintiffs'  property,  and  the  next  day  received  the  checks  for  it,  and  un- 
dertook to  deliver  it  to  plaintiffs.  Uncontradicted,  this  evidence  would  have 
supported  a  verdict  for  the  plaintiffs.  It  was  for  the  defendant  to  explain 
why  both  trunks  were  not  delivered.  The  judgment  should  be  reversed, and 
a  new  trial  ordered,  with  coats  to  abide  event.    All  concur. 


Deihel  o.  Soheveland. 
(Common  Pleat  (if  NeuT.York  City  and  County,  General  Term.    February  10, 1S90.) 

1.  Attaohmext— Appidavit— Prbsumptios  op  FaACD. 

An  attachment  will  not  be  vacated,  at  the  instance  of  a  subsequent  lientaolder,  on 
the  ground  that  the  affidavits  on  which  it  was  granted  were  defective  in  that  they 
did  not  allege  suffloient  facts  to  raise  an  overwhelming  suspicion  of  fraud,  when 
they  allege  that  defendant  had  departed,  and  had  removed  property  from  the  state, 
with  intent  to  defraad  his  creditors,  and  subsequent  events  demonstrate  the  truth 
of  the  allegations. 

S.  Bamb— Summons— PuBUCATioH. 

After  a  summons  in  attachment  had  been  published  for  four  weeks  it  was  dis- 
covered that  it  was  a  six-day  and  not  a  ten-day  summons,  as  required  by  Code  Civil 
Proc.  N.  Y.  i  8165,  snbd.  3.    Held,  that  the  amendment  of  the  sommons,  and  the 
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continiiatloii  of  its  publioatlos  in  ita  amended  form  for  the  residue  of  the  six 
'Weeks,  required  by  law,  was  sufflcieat  compliance  with  Code  Civil  Froe.  N.  Y. 
S  688,  requirine  that  service  by  publication  of  "  the  summons"  be  commenced  within 
80  days  after  the  granting  of  the  warrant. 
8.  8Am— Recokd  on  Appial— Pboof  of  Pdblicatiok. 

On  appeal  from  an  order  refusing  to  vacate  an  attachment,  the  general  term  is 
not  coimned  to  the  judgment  roll  for  proof  of  publication  of  the  summons,  but  may 
look  to  additional  papers  submitted,  containing  the  required  proof. 

jALppeal  from  dtj  court,  general  term. 

Action  by  Simon  Deimel  and  another  against  David  Scheveiand.  The  court 
refused  the  application  bj  a  judgment  creditor  to  vacate  an  attachment,  and 
the  creditor  appeals. 

Argued  before  Larkemobe,  C.  J.,  and  Bookstatbr  and  Bischoff,  JJ. 

I'hilip  Carpenter,  for  appellant.    Simson  Wolf,  for  respondent. 

XiARBEMORE,  G.J.  Tbis  is  an  application  made  by  a  stranger  to  theabove- 
entitied  action,  who  is  also  a  Judgment  creditor  of  defendant,  to  have  the  at- 
tachment granted  to  plaintiff  herein  vacated  and  set  aside,  in  aid  of  said  out- 
sider's execution  upon  his  judgment.  It  is  argued  in  the  first  place  that  the 
affidavits  upon  which  the  attachment  was  granted  were  defective  in  that  they 
did  not  allege  sufficient  facts  to  raise  an  overwhelming  suspicion  of  fraud  on 
defendant's  part.  I  am  of  opinion  that  there  was  enough  in  the  papers  to 
authorize  the  warrant.  The  plaintiff  alleged  that  be  went  to  defendant's  reg- 
ular placeof  business  several  times  to  inquirefor  him,  and  was  there  informed 
by  defendant's  book-keeper  that  defendant  had  left  the  state,  taking  with  him 
all  the  money  he  could  raise,  and  that  he  did  not  intend  to  return.  This  was 
corroborated  by  an  aflSdavit  of  said  book-keeper  to  the  effect  that  defendant 
had  left  the  city  of  New  York  and  his  business,  and  that  the  same  was  left 
without  any  one  to  take  charge  thereof.  There  were  other  affidavits,  aver- 
ring, in  a  general  way,  that  defendant  bad  left  the  city  and  his  business. 
These  papers  were  prima  facie  facts  sufficient.  Of  course,  if  the  defendant 
had  appeared,  and  explained  his  absence,  and  repudiated  the  statements  of 
his  book-keeper,  the  warrant  would  have  been  vacated.  Counsel  for  appel- 
lant is,  in  effect,  arguing  that  all  the  presumptions  of  innocence  which  exist 
when  a  defendant  moves  to  vacate  an  attachment  on  his  own  property  should 
obtain  here,  when  a  subsequent  lienor  is  endeavoring  to  get  in  ahead  of  plain- 
tiff. The  fact  is  that  since  the  granting  of  the  attachment  the  propriety  of  it 
has  been  confirmed  by  defendant's  continued  absence.  The  affidavits  raised 
prPBumptions  that  defendant  had  departed  from  the  state,  and  had  removed 
property  from  the  state,  with  intent  to  defraud  his  creditors.  The  subse- 
quent course  of  events  has  demonstrated  that  these  presumptions  were  actual 
fects.  This  should  not  be  overlooked  upon  the  application  to  vacate  made  by 
an  outsider,  who  has  no  stronger  moral  claim  than  plaintiff,  and  who  is  seek- 
ing only  to  discover  some  technical  flaw  which  wUl  overcome  the  advantage 
gained  by  superior  diligence.  All  that  we  can  consider  on  the  present  mo- 
tion is  whether  the  moving  affidavits  made  out  a  prima  facie  case,  and  we 
have  no  hesitation  in  holding  that  they  did. 

An  order  was  made  directing  the  service  of  the  summons  by  publication, 
and  such  service  was  begun  within  thirty  days  after  the  attachment  was 
granted,  and  continued  by  inserting  the  summons  in  the  newspapers  named 
once  a  week  for  four  weeks.  It  was  then  discovered  that  such  summons  was 
a  six-days  summons,  and  not  a  ten-days  summons,  as  required  by  section  3165 
of  the  Code,  subi.  2.  Thereupon  an  order  was  procured  amending  such  sum- 
mons by  substituting  ten  days  for  six  days,  and  in  its  amended  form  publica- 
tion was  continued  six  weeks  longer.  It  is  evident  that  the  latter  four  weeks 
of  publication  were  surplusage,  on  any  theory.  The  first  publication  of  the 
summons  in  the  amended  form  was  more  than  thirty  days  after  the  granting 
of  the  warrant,  so  that,  unless  the  publication  of  the  six-days  summons  can 
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be  held  sufficient,  the  attachment  must  fall.  The  queetion,  then,  is  wbetber 
the  publication  of  the  original  summons  for  four  weeks,  and  of  the  amended 
summons  for  two  weeks,  will  satisfy  the  requirements  of  the  statnte.  It 
has  been  held  that  a  six-days  summons  issued  under  such  circumstances  is 
not  void.  "The  summons  was  not  an  absolute  nullity.  The  insertion  of  six 
days  instead  of  ten  was  an  irregularity  merely.  A  judgment  entered  by  de- 
fault after  the  service  of  such  a  summons  would  not  have  been  absolutely  void, 
but  simply  irregular  or  erroneous,  to  be  corrected  by  motion  on  appeal." 
Orihhon  v.  Freel,  93  N.  Y.  98.  It  is  to  be  noticed  that  tlie  right  to  amend  in 
that  case  was  deduced  from  the  general  power  of  amendment  inherent  in  the 
court.  In  the  case  at  bar  the  authority  to  amend  is  derived  from  section  723. 
Subdivision  2  of  section  8165  grants  a  special  power  of  amendment  in  cases 
where  the  summons  has  been  issued  before  the  granting  of  the  order  of  pnb- 
licatlon,  evidently  having  in  view  actions  where  one  or  more  defendants  have 
been  served  personally  within  the  jurisdiction,  and  It  thereafter  becomes  nec- 
essary to  serve  other  defendants  by  publication.  Here  the  summons  was  not 
issued  until  the  granting  of  the  order,  and  this  amendment  was  not  covered 
by  the  express  language  of  section  8165.  Still,  under  the  general  phraseology 
of  section  728,  the  summons  was  properly  amendable;  and  it  follows  that 
plaintiff,  having  presented  a  six-days  summons  to  the  court,  was  ordered  to 
publish  it.  Up  to  the  time  uf  the  order  of  amendment  the  six-days  summons 
was  "the  summons"  in  the  action.  It  was  not  void,  though  irregular.  It 
was  a  valid  process  of  the  court,  susceptible  of  being  made  perfect  by  subse- 
quent amendment.  Publication  of  it  was  compliance  with  the  order  of  pub- 
lication, and  also  with  section  638,  which  requires  that  service  by  publication 
of  "the  summons"  be  commenced  within  30  days.  After  the  amendment,  the 
six-days  summons  ceased  to  be  "the  summons"  in  the  action,  and  the  ten-days 
summons  took  its  place.  The  order  of  publication  still  standing,  it  was  re- 
quired that  publication  of  "the  summons" — that  is  to  say,  of  the  original 
summons  as  amended — be  continued  for  two  weeks  longer,  which  was  done. 
Under  this  view  of  the  matter,  plaintiff  began  service  by  publication  of  the 
summons  within  30  days  from  the  time  of  the  granting  of  the  warrant,  and 
such  service  was  made  complete  by  the  continuance  thereof.  All  of  this  seems 
to  me  to  follow  legitimately  from  the  general  proposition  that  a  six-days  sum- 
mons is  not  void.  If  a  six-days  summons  would  be  sufficient  for  valid  service 
without  the  state,  subject  to  amendment  thereof  after  judgment,  as  was  held 
in  Qribhon  v.  Freel,  supra,  certainly  the  publication  of  such  an  irregular 
summons  for  a  portion  of  the  six  weeks  should  be  held  sufficient  to  sustain 
the  attachment  in  the  case  at  bar. 

It  may  be  objected  that  the  judgment  roll  in  this  action  does  not  contain 
any  proof  of  publication  of  the  original  summons  for  the  first  four  weeks; 
there  being  nothing  on  this  subject  but  the  affidavit  of  the  printers  as  to  the 
publication  of  the  summons  in  the  amended  form  for  six  weeks.  The  missing 
proof  could,  however,  be  made  part  of  the  judgment  roll  at  any  time,  by  or- 
der; and  upon  the  present  determination  we  are  not  limited  to  the  bai«  con- 
tents of  the  judgment  roll.  This  is  not  an  appeal  from  the  judgment,  but 
from  an  order  refusing  to  vacate  and  set  aside  the  attachment  and  such  Judg- 
ment. We  can,  therefore,  properly  consider  the  additional  papers  submitted, 
in  which  the  required  proof  is  supplied.  The  order  of  the  city  court  should 
be  affirmed,  with  costs.    All  concur. 


House  v.  Clbubns  et  al. 

ICommon  Pleas  of  Neva  York  CUy  and  County,  Special  Term.    Janoary,  1890.) 

InTmcnoK — Brbaob  op  Coktbi.ct — Certaintt. 

On  a  motioa  to  reatraia  the  performance  of  a  play,  belnff  a  dramatization  of  ■ 
work  \>y  defendant  C,  which  twd  been  dramatized  and  produced  by  the  other  de- 
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fendaats.  It  appeared  that,  plaintiff  havliiK  suggested  to  C.  that  Us  work  oovld  he 
•ncoeaafuUy  dramatized,  the  latter  wrote  him :  ^That  would  be  nice,  hut  I  cannot 
dramatize  it.  *  *  *  But  you  could  do  it,  and,  if  you  will  take  one-half  or  two- 
thirds  of  the  proceeds,  I  wish  you  would.  Shan't  I  send  you  the  bookt "  Plaintiff 
replied :  "I  should  he  well  pleased  to  undertake  the  dramatization.  •  •  •  Shall 
be  glad  if  you  will  send  me  a  copy  of  the  hook, "  etc  Subsequently  plaintiff  read 
or  gave  C.  a  portion  of  the  work,  and,  as  he  claimed,  was  directed  to  complete  it> 
This  was  denied,  but  it  was  not  suggested  that  plaintiff  was  told  to  abandon  the 
work,  field,  that  the  correspondence  showed  a  contract  definite  and  certain,  and 
one  which  could  be  specifically  performed  by  C,  and  that,  it  appearing  that  the 
other  defen^nts  had  notice  of  plaintiff's  rights,  the  motion  would  be  granted. 

Action  by  Edward  H.  House  to  restrain  the  performance  of  a  play  known 
gs  "The  Prince  and  the  Pauper,"  being  a  dramatization  by  the  defendant 
Abby  Sage  Bichardson  of  the  book  or  novel  of  that  name,  written  by  the  de- 
fendant Samuel  L.  Clemens,  and  in  coarse  of  production  on  the  stage  by  de- 
fendant Baniel  Frohman. 

Morgan  <&  Ivet,  tor  plaintiff.  Alexander  <&  ffreen,  for  defendant  Clemens. 
Hoae  <£  Hummel,  for  defendants  Frohman  and  Bichardson. 

Balt,  J.  The  plaintiff,  who  is  an  author  of  experience  and  familiar  with 
the  art  of  constructing  plays,  suggested  to  the  defendant  Clemens  that  the 
latter's  book  or  novel  called  "The  Prince  and  the  Pauper"  could  be  success- 
fully dramatized,  and  the  latter  wrote  to  the  plaintiff  on  December  17,  1886. 
a  letter  in  which  he  said:  "  You  have  spoken  of  '  The  Prince  and  the  Pauper ' 
for  the  stage.  That  would  be  nice,  but  I  cannot  dramatize  it.  The  reason  I 
say  this  is  l>ecause  I  did  dramatize  it,  and  made  a  bad  botch  of  it;  but  you 
could  do  it,  and  if  you  will  take  one-half  or  two-thirds  of  the  proceeds  I  wish 
you  would.  Shan't  I  send  you  the  book?"  On  the  24th  of  December,  1886, 
the  plaintiff  wrote  to  Mr.  Clemens  a  letter,  saying:  "As  regards  *  The  Prince 
and  the  Pauper,'  I  should  be  well  pleased  to  undertake  the  dramatization  of 
it.  I  shall  be  glad  if  you  will  send  me  a  copy  of  the  book.  According  to  my 
remembrance  of  the  book,  the  most  taking  stage  arrangements  would  be  to 
give  both  characters  to  the  same  performer,  using  a  silent  doable  in  positions 
wbpre  they  must  for  a  moment  appear  together.  If  there  is  anywhere  about 
a  gill  like  what  Lotta  was  twenty  years  ago,  or  Bijou  Heron  fifteen  years  ago, 
she  might  fill  the  duplicate  part;  but  for  such  selection  and  other  business  de- 
tails you  know  I  am  now  incompetent.  Doubtless  there  are  plenty  of  trust- 
worthy men  to  take  tliat  matter  in  hand.  In  a  day  or  two  I  shall  have  fln- 
istied  work  on  a  libretto  for  a  comic  opera  I  have  had  to  write,  and  shall  be 
ready  for  fresh  fields  and  pastures  new."  On  the  26th  of  December,  1886, 
Mr.  Clemens  wrote  to  the  plaintiff:  "I've  ordered  a  copy  of  P.  and  P.  to  be 
gent  to  you.  I've  done  up  my  absurd  P.  and  P.  dramatization,  and  will  ex« 
press  it  to  you  to-day  or  to-morrow. "  The  plaintiff  says  that  subsequently 
Mr.  Clemens  came  to  New  York,  and  it  was  then  agreed  that  plaintiff  was  to 
receive  at  least  one-half  of  the  proceeds,  and  when  it  should  be  deemed  expe- 
dient to  put  the  play  upon  the  stage  deponent  was  to  take  such  active  part  in 
the  business  arrangement  as  bis  physical  condition  would  permit.  Plaintiff 
has  been  for  more  than  ten  years  an  invalid,  and  for  seven  years  confined  to 
his  bed  or  a  chair.  Plaintiff  states  that  he  wrote  several  letters  in  April  and 
Mny,  1887,  to  Mr.  Clemens,  giving  his  reflections  on  the  work  of  dramatiza- 
tion of  the  play,  and  concerning  the  proper  person  to  perform  the  principal 
characters;  also  stating  from  time  to  time  what  progress  he  had  made  in  the 
work.  That  on  the  IStb  of  June,  1887,  he  had  completed  the  first  act,  and 
read  it  to  Mr.  Clemens,  who  expressed  himself  pleased  with  it,  and  in  the 
Bsme  month  it  was  agreed  between  them  that  deponent  should  proceed  with- 
ODt  delay,  and  finish  the  play  as  rapidly  as  possible.  In  August,  1887,  plain- 
tiff wrote  to  Mr.  Clemens  that  he  had  the  satisfaction  of  seeing  the  whole  five 
acts  completed,  with  the  single  exception  of  the  last  scene  of  the  fifth  act,  and 
two  weeks  afterwards  stated  to  Mr.  Clemens  that  the  play  was  ready  at  any 
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time,  aud  that  he  wished  to  liear  from  Clemens  at  his  convenience.  Subse> 
quently,  and  up  to  January,  1889,  he  had  conversations  with  Clemens  in 
which  be  endeavored  to  interest  him  in  the  subject  of  the  play,  and  its  per- 
formance, but  without  success.  That  in  February,  1889,  he  wrote  to  Mr. 
Clemens  of  a  rumor  he  had  heard  that  the  latter  was  occupying  himself  witli 
the  dramatization  of  one  of  his  books,  and  calling  his  attention  to  the  business 
of  "The  Prince  and  the  Pauper."  Having  had  no  reply  to  this  letter,  that  he 
wrote  again  on  the  25th  of  February,  1889,  again  calling  Mr.  Clemens'  at- 
tention to  the  dramatization  of  "The  Prince  and  the  Pauper."  That  on  Feb- 
ruary 26,  1889,  he  received  a  letter  from  Mr.  Clemens  containing  the  follow- 
ing: "I  gather  the  idea  from  your  letter  that  you  would  have  undertaken  the 
dramatization  of  that  book.  Well,  that  would  haVe  been  joyful  news  to  me 
about  the  middle  of  December,  when  I  gladly  took  the  flrst  offer  that  came, 
and  made  a  contract.  I  remembered  that  you  started  once  to  map  out  the 
frame-work  for  me  to  fill  in,  and  I  suggested  to  this  lady  that  possibly  you 
would  collaborate  with  her,  but  she  thought  she  would  do  the  work  alone. 
However,  I  never  thought  of  such  a  thing  as  your  being  willing  to  undertake 
the  dramatization  itself.  I  mean  the  whole  thing.  I  will  look  in  when  I  come 
down."  On  April  17, 1889,  the  defendant  Frohman  called  on  the  plaintiff,  and 
told  him  he  was  about  to  produce  a  dramatization  of  "  The  Prince  and  the  Pau- 
per," written  by  the  defendant  Mrs.  Richardson  under  a  contract  with  Mr. 
Clemens.  That  deponent  thereupon  notified  Frohman  of  his  claim  to  the  exclu- 
sive right  to  dramatize  the  book.  The  dramatization  by  Mrs.  Richardson,  un- 
der the  authority  0f  Mr.  Clemens,  was  performed  in  Philadelphia  by  Mr.  Frob- 
man's  company  on  the  24th  day  of  December,  1889,  and  is  being  played  at 
this  time  in  the  city  of  !New  York.  In  this  dramatization  the  principal  char- 
acters of  "The  Prince  and  the  Pauper"  are  performed  by  one  person,  as  sug- 
gested by  the  plaintiff,  and  it  is  also  claimed  by  the  latter  that  a  particalar 
scene  invented  by  him  is  used  in  the  play  now  performing. 

The  defendant  Clemens  does  not  deny  the  writing  of  the  letter  of  December 
17,  1886,  first  above  referred  to,  in  which  he  proposes  the  dramatization,  but 
declares  that  he  is  not  able,  not  having  kept  a  copy  of  ihe  letter,  to  say  whether 
the  extract  given  by  the  plaintiff  is  correct  or  not.    He  produces  in  full  the 
plaintiff's  reply,  dated  December  24, 1886,  which  is  in  these  words,  sofar  as  this 
particular  matter  is  concerned:   "My  Dear  Mark:    As  regards  ■  The  Prince 
and  the  Pauper,'  I  should,  of  Course,  be  well  pleased  to  undertake  the  dramati- 
zation of  it,  though  why  you  imagine  1  should  be  able  to  make  a  better  piece  of 
work  than  you  can  I  do  not  understand.     In  any  case,  I  hope  you  would  let 
me  see  your  version,  as  I  might  discover  at  the  very  start  that  I  could  not  do 
so  well.     You  would  have  to  bear  in  mind  that  even  if  I  should  achieve  a 
play  of  superlative  and  unprecedented  merit,  I  am  in  no  condition  to  look 
after  its  acceptance  and  production,  t.  e.,  the  business  part  of  the  production. 
Managers  are  all  of  a  new  generation.     Though  I  know  the  sort  of  persons 
required  for  properly  acting  such  a  piece,  I  don't  know  where  such  persons 
are  to  be  found,  nor  whether  they  exist.    According  to  my  remembrance  of 
the  book,  the  most  taking  slage  arrangement  would  be  to  give  both  charac- 
ters to  the  same  performer,  using  a  silent  double  in  positions  where  they  must 
for  a  moment  or  two  appear  together.     If  there  is  anywhere  about  a  girl  like 
what  Lotta  was  twenty  years  ago,  or  Bijou  Heron  fifteen  years  ago,  she  mij^ht 
fill  the  duplicate  part;  but  for  such  selection  and  other  business  details  you 
know  I  am  now  incompetent.    Doubtless  there  are  plenty  of  trustworthy 
men  to  take  that  matter  in  hand ;  so  I  shall  be  able,  if  you  will  send  me  a  copy 
of  the  book,  the  commonest  copy  you  have,  as  I  shall  use  it  roughly,  (Koto 
will  be  delighted,  as  she  has  never  read  it,  considering  her  choice  copy  as  too 
good  to  be  cut  open.)    In  a  day  or  two  I  shall  finish  work  on  a  libretto  for  a 
comic  opera  I  have  got  to  write,  and  I  shall  be  ready  for  fresh  fields  and  past- 
ures new." 
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The  defendant  regards  the  foregoing  as  a  qualified  acceptance  of  ttie  propo- 
sition to  dramatize  the  work.  He  says  that  be  sent  the  plaintiff  the  books 
and  his  own  dramatization,  and  that  he  bad  some  further  conversation  with 
the  plaintiff  about  it,  bat  it  was  very  general;  that  he  has  no  recollection  of 
receiving  any  letter  or  letters  from  the  plaintiff  reporting  his  progress  in  the 
work  of  its  completion;  that  the  plaintiff  wrote  an  outline  or  skeleton  of  the 
fii-st  act,  with,  perhaps,  a  little  of  the  dialogue,  and  brought  it  to  him  to  fill 
in;  that  he  did  not  use  the  language  attributed  to  him,  nor  anything  like  it, 
at  the  reading  of  the  play,  and  that  nothing  was  said  about  completing  the 
work;  that  he  did  not  agree  to  fill  in  the  play,  and  that  the  matter  dropped 
between  him  and  the  plaintiff;  that  the  plaintiff  was  only  to  try  bis  hand  at 
a  dramatization,  and  he  never  gave  him  any  exclusive  right  to  dramatize  the 
work,  and  never  agreed  to  do  anything,  or  write  anything,  in  conjunction 
with  him;  that  no  contract  was  made  or  ratified  between  them;  that  after  the 
receipt  of  the  letter  of  December  24,  1886,  he  did  not  think  plaintiff  could  do 
much  in  the  way  he  desired,  and  did  not  obligate  him  to  do  it,  nor  obligate 
himself  to  allow  plaintiff  to  do  it;  that,  after  the  skeleton  or  outline  of  the  first 
act  was  brought  to  him,  (in  June,  1887,)  he  never  lieard  of  it  again  until 
after  ho  had  given  the  defendant  Mrs.  Kichardson  permission  to  dramatize 
the  book,  and  did  not  know  plaintiff  was  engaged  upon  a  dramatization,  bat 
wrote  to  Mrs.  Richardson  that  plaintiff  had  done  some  work,  and  asked  her 
to  see  him.  and  perhaps  they  could  collaborate,  but  this  she  declined  to  do, 
saying  she  could  do  the  work  herself.  He  produces  two  letters  from  plaintiff 
of  March  and  April,  1887,  referring  to  the  plaintiff's  proposed  visit  to  defend- 
ant in  June,  1887,  in  which  no  mention  is  made  of  the  dramatization.  It 
was  upon  this  visit  that  the  plaintiff  gave  or  read  to  hiiu  the  first  act  of  the 
proposed  play,  or  the  outline  of  the  first  act. 

From  the  statement  of  both  parties,  it  is  manifest  that  Mr.  Clemens  made 
a  distinct  proposition  to  plaintiff  to  dramatize  the  work,  and  that  the  latter 
accepted  it,  and  that  this  was  in  writing  on  both  sides, — ^in  their  respective 
letters  of  December  17  and  December  24,  1886;  and  that  in  June,  1887,  plain- 
tiff read  or  gave  to  defendant  a  portion  of  the  work.  The  plaintiff  says  he 
was  directed  by  defendant  to  go  on  and  complete  it.  This  is  denied,  but  it 
is  not  suggested  that  plaintiff  was  instructed  to  abandon  it.  Mr.  Clemens 
held  bis  own  views  as  to  plaintiff's  being  able  to  do  what  he  had  undertaken, 
but  it  is  manifest  that  plaintiff  proceeded,  and  completed  it.  Whether  the 
letters  reporting  progress  were  received  or  not  is  a  question  of  fact,  which 
need  not  be  determined  in  order  to  arrive  at  a  conclusion  as  to  the  rights  of 
the  parties.  There  were  some  conversations  which  defendant  characterizes 
as  general,  but  the  substance  of  which  he  does  not  give.  Plaintiff  is  very 
precise  in  his  account  of  them.  In  the  multitude  of  professional  work  press- 
ing upon  so  busy  and  popular  an  author  as  Mr.  Clemens,  much  may  have  es- 
caped bis  recollection  that  would  not  be  forgotten  by  an  invalid  like  the  plain- 
tiff, confined  to  his  bed  or  his  chair,  and  conceded  to  be  a  man  of  methodical 
habits  in  recording  the  details  of  bis  correspondence  or  conversations.  The 
plaintiff's  positive  recollection  might  be  regarded  as  satisfactory  evidence  on 
these  points,  if  opposed  to  the  defendant's  want  of  recollection. 

But,  if  nothing  had  been  said  or  written  by  plaintiff  to  Mr.  Clemens  about 
the  progress  of  the  work  after  June,  1887,  it  in  no  way  affected  the  rights 
of  the  parties  based  upon  the  original  proposition  and  its  acceptance.  This 
acceptance  is  said  to  be  qualified,  but  I  do  not  think  it  may  be  justly  so  con- 
sidered. The  plaintiff  expresses  himself  with  modesty  as  to  the  results  of 
bis  undertaking,  but  this  is,  perhaps,  but  the  conventional  self-disparagement 
of  conscious  merit.  It  probably  did  not  mislead  an  author  as  experienced 
as  Mr.  Clemens,  who  is  himself  not  given  to  boasting  of  results  before  he  has 
achieved  them.  There  being,  as  I  have  said,  a  definite  proposition  made,  and 
an  acceptance  and  a  contract  thus  entered  into,  the  plaintiff  could  go  on  with 
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his  part  of  the  work,  and  there  was  no  need  to  say  or  do  anything  further 
until  the  discovery  of  a  suitable  person  to  perform  the  principal  parts  in  the 
play.  Everything  depended  upon  finding  such  a  person.  The  plaintiff  sug- 
gests it  at  the  outset,  and  tlio  defendant  does  not  question  it.  Time  was  not 
essential  in  the  performance  of  the  contract.  No  time  was  fixed  for  plaintiff 
to  complete  the  play,  and  no  demand  was  made  upon  him  for  performance. 
The  period  that  elapsed  between  the  contract  in  December,  1886,  and  the  date 
when  Mr.  Clemens  made  his  arrangement  with  Mrs.  Richardson,  in  Decem- 
ber, 1888,  even  if  plaintiff  had  not  in  the  mean  time  written  nor  spoken  to 
Mr.  Clemens  about  the  work,  would  not  affect  the  rights  of  the  parties.  It 
certainly  was  not  so  great  as  to  efface  from  the  mind  of  the  defendant  the 
fact  that  the  plaintiff  had  been  at  work  on  tlie  play,  for  he  mentioned  the  cir- 
cumstance to  Mrs.  Kichardson,  and  suggests  her  collaborating  with  the  plain- 
tiff. It  would  not  warrant  the  inference  that  plaintiff  had  abandoned  the 
work. 

There  being  a  contract  between  the  parties  which  has  never  t>een  rescinded, 
the  question  is  whether  the  plaintiff  is  entitled  to  enforce  it  in  the  way  be 
seeks;  that  is,  by  injunction  against  performances  by  the  defendant  Clemens, 
and  the  defendants  Mrs.  Richardson  and  Mr.  Frohman,  of  any  dramatizatiou 
of  the  book  except  that  prepared  by  the  plaintiff.  It  is  contended  by  the  de- 
fendant Clemens  that  this  contract  is  materially  deficient  and  uncertain,  and 
incapable  of  being  carried  into  effect  without  the  court  making  another  and 
further  agreement  for  the  parties;  that  it  does  not  specify  when,  where,  or 
how  the  play  is  to  be  written  or  performed ;  and  therefore  it  cannot  be  spe- 
sitlcally  enforced;  and  that,  if  plaintiff  prevents  a  performance  of  the  play 
now  acting,  there  is  no  certainty  that  the  one  he  has  written  can  be  acted.  I 
think  the  contract  definite  and  certain,  and  capable  of  being  carried  into  ef- 
fect. Although  it  does  not  provide  for  all  the  details,  it  is  probable  that  no 
more  definite  contract  could  have  been  made  at  the  time.  It  contemplated 
the  finding  of  a  person  to  play  the  part,  and  of  a  manager  to  produce  the  play. 
In  tlie  nature  of  things,  no  specific  time  could  be  fixed  for  either  occurrence. 
If  a  further  and  other  contract  were  necessary  when  these  things  should  con- 
cur, yet  the  original  agreement  could  be  enforced. 

In  the  case  of  England  v.  Curling,  8  Beav.  129,  certain  persons,  desiring 
to  enter  into  a  copartnership,  caused  a  draft  of  their  agreement  to  l>e  prepared, 
and  signed  it  with  their  initials,  not  intending  it  as  a  final  agreement,  nor  as 
containing  all  details,  but  contemplating  the  preparation  and  execation  of  a 
formal  copartnership  deed.  Such  a.deed  was  drawn,  but  never  execated,  be- 
cause the  parties  could  not  agree  upon  all  of  its  provisions;  yet  they  went  on 
and  began  business,  though  the  full  arrangement  of  details  was  never  com- 
pleted. The  court  enforced  the  agreement  to  the  extent  of  enjoining  one  co- 
partner from  entering  into  business  with  other  persons  during  the  partner- 
ship term,  although  it  was  conceded,  in  the  language  of  the  court,  to  be 
"impossible  to  m&e  persons  who  will  not  concur  carry  on  a  business  jointly 
for  their  common  advantage."  It  was  also  held  to  be  of  no  consequence  that 
the  details  of  the  business  had  not  been  agreed  upon,  because,  as  the  court 
says,  "a  copartnership  agreement  is  open  to  variation  by  the  parties  from 
day  to  day  "  What  could  better  describe  the  state  of  the  agreement  betweea 
these  parties,  Mr.  House  and  Mr.  Clemens?  From  the  nature  of  their  pro- 
jected undertaking,  any  agreement  that  they  made  as  to  details  was  likely  to 
be  varied  from  time  to  time,  and  any  stipulations  as  to  such  details  might, 
therefore,  properly  be  left  to  the  future.  If  the  contract  between  plaintiff 
and  defendant  is  one  which  can  be  specifically  performed  by  the  latter,  then 
the  plaintiff  is  entitled  to  maintain  an  action  to  compel  such  performance,  if 
he  has  no  adequate  remedy  at  law.  That  the  contract  can  be  specifically  per- 
formed is  conclusively  shown  by  the  arrangement  which  Mr.  Clemens  bu 
made  with  Mr.  Frohman  for  putting  Mrs.  Richardson's  dramatization  npon 
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the  stage,  performances  under  such  arrangement  having  been  for  some  time 
past  succeasfully  given.    That  the  plaintiff  has  no  adequate  remedy  ut  law  ia 
dear.    An  action  for  damages  will  afford  him  no  relief.    It  would  not  be 
possible  to  ascertain  what  sum  plaintiff  should  have  for  a  breach  of  the  de- 
fendant's contract.    There  is  no  basis  for  estimating  what  profits  would 
accrue  from  the  performance  of  plaintiff's  dramatization,  and  therefore  no 
basis  exists  for  computing  damages.    It  is  undoubtedly  true  that  the  court 
cannot  practically  enforce  the  performance  of  this  contract  by  compelling  de- 
fendant to  put  plaintiff's  dramatization  on  the  stage;  but  where  the  remedy 
by  injunction  will  do  aubstantial  justice,  by  obliging  the  defendant  to  carry 
out  Ills  contract  or  to  lose  all  benefit  of  the  breach,  equity  can  thus  enforce  it. 
Intbecase  of  Singer  Maimfg  Co.  v.  Union  Button-Hole,  Etc.,  Co.,  6  Fish.  Pat. 
Gas.  480,  the  subject  was  fully  discussed.   In  that  case  defendant's  company 
was  the  owner  of  a  patent  for  machines  for  making  button-tioles,  and  had  a 
factory  for  turning  out  such  machines.     In  order  to  secure  a  market  for  their 
product,  they  made  a  contract  with  the  plaintiffs,  constituting  them  exclusive 
agents  for  the  sale  of  these  machines,  and  agreed  to  furnish  plaintiffs  with 
them,  as  called  for,  up  to  the  full  capacity  of  the  factory,  at  an  agreed  price. 
After  the  plaintiffs  had  bought  and  paid  for  a  thousand  machines,  and  had 
succeeded  at  much  labor  and  expense  in  selling  them  and  creating  a  demand, 
the  defendants  became  dissatisfied  with  their  own  bargain,  and  refused  to 
deliver  any  more  machines  to  plaintiffs,  and  began  measures  to  dissolve  their 
association  so  as  to  evade  their  contract,  and  they  conveyed  all  their  patents  to 
a  third  party  as  trustee  for  another  association.     The  court  (U.  S.  Cir.  Dtst. 
Mass. )  entertained  a  suit  brought  by  plaintiffs  to  compel  defendants  to  perform 
their  contract,  and  to  enjoin  them  and  the  third  party  (who  knew  of  plaintiffs' 
rights)  from  manufacturing  machines,  except  for  the  plaintiffs.    It  was 
broadly  stated  in  the  decision  that,  even  If  the  plaintiffs  were  not  entitled  to 
a  decree  for  specific  performance,  if  the  court  could  not  order  a  contract  for 
the  making  of  button-hole  machines  to  be  specifically  performed  by  reason  of 
the  impossibility  of  superintending  the  details  of  such  a  business,  yet  an  in- 
junction to  restrain  the  manufacture  of  ench  macliines  for  other  persons  than 
the  plaintiffs  might  be  ordered.    The  court  cited  the  cases  of  Lumley  v.  Wag- 
ner, 1,  De  Gex,  M.  &  G.  616,  where  a  singer  was  enjoined  from  singing  at 
another  theater,  although  there  was  no  way  to  oblige  her  to  sing  at  the  plain- 
tiff's theater,  where  she  was  under  contract;  and  the  case  of  DeMattoa  v.  Qih- 
ion,  4  De  Gex  &  J.  276,  where  the  use  of  a  ship  contrary  to  the  charter 
agrpement  was  enjoined;  the  case  of  Hooper  v.  Brodriok,  11  Sim.  47,  where, 
although  the  court  could  not  force  the  defendant  to  keep  an  inn  on  certain 
demised  premises,  as  be  had  agreed  to  do,  it  enjoined  him  from  doing  any- 
thing to  prevent  such  use;  the  cases  of  injunctions  against  actors,  authors, 
and  publishers,  where  specific  performance  of  contracts  could  not  be  enforced 
except  by  injunction,  {Webster  y.  Dillon,  S  Wkly.  Kep.  867;  Stiff  v.  Caseell, 
2  Jur.,  K.  S.,  348;)  and  the  case  of  DUtrichsen  v.  Cabbum,  2  Phil.  Ch.  52,  in 
which  defendant,  who  had  appointed  plaintiff  his  wholesale  agent  for  the  sale 
of  his  patent  medicine,  and  agreed  to  supply  liim  with  all  be  ordered  at  40  per 
cent,  discount,  was  enjoined  from  selling  to  any  others.    The  court  held  it  to 
be  established  that  if  the  remedy  at  law  is  inadequate,  and  the  case  is  one  in 
which  the  negative  remedy  of  injunction  will  do  substantial  justice  between 
the  parties,  by  obliging  the  defendant  either  to  carry  out  his  contract,  or  lose 
all  benefit  from  the  breach  of  it,  and  there  is  no  reason  of  policy  against  it, 
the  court  will  interfere  to  restrain  conduct  which  is  contrary  to  the  contract, 
tboQgb  it  may  be  unable  to  enforce  a  specific  performance.    The  doctrine  was 
considered  established  in  Montague  v.  Flookton,  L.  K.  16  Eq.  189,  and  fol- 
lowed in  this  country  in  Dal]/  v.  Smith,  38  N.  Y.  Super.  Ct.  158,  and  since  in 
many  cases,  so  that  it  is  no  longer  open  to  question.    In  Qlaetington  v. 
ThtDttite$,  1  Sim.  &  S.  124,  plaintiff,  who  was  a  partner  with  defendants  in  the 
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publication  of  a  newspaper  called  the  "Morning  Herald,"  sued  to  restrain 
the  use  by  defendants  for  a  rival  publication,  "The  English  Chronicle,"  in 
which  they  alone  were  interested,  of  the  effects  of  the  former  copartnership. 
The  court  said:  "The  principles  of  courts  of  equity  would  not  permit  that 
parties  bound  to  each  other,  by  express  or  implied  contract,  to  promote  an 
undertaking  for  the  common  benefit,  should  any  of  them  engage  in  another 
concern  which  necessarily  gave  them  a  direct  interest  adverse  to  that  under- 
takiag." 

Upon  these  authorities  the  right  of  the  plaintiff  to  an  injunction  restraining 
Mr.  Clemens  from  engaging  in  or  promoting  or  authorizing  the  performance 
of  a  dramatization  (by  any  other  person  than  the  plaintiff)  of  "The  Prince 
and  the  Pauper"  is  clear,  because  such  action  on  defendant's  part  is  adverse 
to  the  joint  undertaking  between  him  and  the  plaintiff  for  the  writing  and 
production  of  a  dramatization  of  defendant's  book.  It  is  shown  that  Mrs. 
Richardson  and  Mr.  Frohman,  the  other  defendants,  had  sufficient  notice  of 
the  plaintiff's  rights  to  entitle  the  latter  to  include  them  in  the  injunction 
against  Mr.  Clemens.  Mrs.  Richardson  was  informed  by  Mr.  Clemens  that 
the  plaintiff  had  done  some  work  upon  the  play,  and  this  was  sufficient  to  pnt 
her  upon  inquiry.  Defendant  Frohman  appears  to  have  been  expressly  in> 
formed  of  plaintiff's  rights.  In  the  agreement  made  by  the  defendants  among 
themselves  for  the  production  of  Mrs.  Richardson's  dramatization  there  is  a 
stipulation  concerning  possible  claims  on  the  part  of  any  other  person,  and  it 
iB  evident  they  contemplated  the  plaintiffs  claim,  and  none  other.  The  motion 
for  an  injunction  should  be  granted,  with  $10  costs. 


Ha  WES  «.  Gas  Consumers'  Benefit  Co. 
{Common  Pleat  of  New  York  City  and  County,  Equity  Term.    Harch  88, 1890.) 

Tbansper  of  Stock  Cbbtiticatbs. 

A  certificate  of  stock  in  an  inoorporated  company  is  not  negotiable  paper;  and,  if 
the  company  transfers  the  stock  to  the  indorsee  of  the  certificate  after  notice  of  an 
adverse  claun,  It  does  so  at  its  own  perlL 

Action  by  Gilbert  B.  Hawes  against  the  Gas  Consumers'  Benefit  Company 
of  the  United  States. 
Gilbert  R.  Hatoea,  plaintiff,  pro  ae.    JET.  Aplington,  for  defendant. 

Larremore,  C.  J.  The  main  facts  set  forth  in  the  complaint  do  not  ap- 
pear to  have  been  controverted.  The  question  of  law  presented  upon  the 
trial  was  whether  a  certificate  of  stock  is  negotiable  paper.  Defendant  con- 
tends tliat  when  the  certificate  was  presented  to  the  corporation  for  transfer 
the  corporation  had  no  option  in  the  matter,  and  were  under  no  obligation  to 
give  plaintiff  any  notice,  and  that  their  only  duty  was  to  see  that  the  certifi- 
cate was  properly  indorsed.  It  is  shown  by  the  evidence  that  the  defendant 
had  notice  of  the  adverse  claim  of  plaintiff  to  the  certificate  in  question;  tbat 
a  suit  bad  actually  been  brought,  and  a  copy  of  the  complaint  served  upon  lbs 
defendant,  in  which  it  was  alleged  that  one  of  these  certificates  of  25  shBi«s 
was  the  property  of  the  plaintiff.  But  the  defendant  claims  that,  because  no 
preliminary  injunction  has  been  obtained  by  the  plaintiff,  the  defendant  had 
a  right  to  ignore  this  adverse  claim. 

The  defendant  chiefly  relies  upon  the  case  of  Weaver  v.  Barden,  49  N.  T. 
286,  but  the  doctrine  there  established  seems  to  be  In  favor  of  the  plaintiff's 
right  of  recovery.  The  court  there  held  that  the  capital  stock  of  an  incorpo- 
rated company  is  personal  property,  and  the  certificate  or  other  evidence  of 
title  of  ownership  is  not  within  the  rule  of  negotiable  paper.  The  purchaser 
or  assignee  of  the  shares  of  the  capital  stock  in  a  corporation  acquires  no 
other  or  better  title  than  the  seller  or  assignor  has.  He  takes  it  subject  to 
the  legal  and  equitable  rights  of  third  persons.    An  unauthorized  sale,  al- 
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though  for  a  valuable  consideration,  and  without  notice,  vests  no  higher  title 
in  the  vendee  than  is  possessed  by  the  vendor.  Prexcott  v.  De  Forest,  16 
Johns.  159;  CovUl  v.  Hill,  4  Denio,  323.  The  owner  cannot  be  divested  of 
his  property  except  by  his  own  voluntary  acts  and  consent,  or  by  some  acts 
which  would  be  effectual  to  give  title  as  against  him  to  other  movable  prop- 
erty and  choses  in  action.  The  defendant  insisted  that  the  proper  remedy  of 
plaintiff  was  against  Joseph  Swift,  the  transferee,  and  not  against  the  corpo- 
ration ;  but.  in  the  case  last  cited,  it  is  held  that  the  plaintiff  has  a  remedy 
against  the  corporation  permitting  the  transfer.  It  cannot  be  authoritatively 
claimed  that  the  defendant  corporation  was  not  careless,  or  that  its  officers 
did  not  commit  a  wrongful  act  in  transferring  the  stock.  Thedefendant  had 
notice  of  the  plaintiff's  claim,  and  at  the  time  the  transfer  was  made  a  suit 
was  actually  pending  to  recover  this  certificate  of  25  shares.  It  seems  un- 
necessary to  discuss  the  question  whether  Joseph  Swift  was  or  was  not  a  bona 
fide  holder  for  value.  The  fact  is  undisputed  that  the  defendant,  while  suit 
was  pending  against  bim  to  recover  this  stock,  and  without  notice  to  the 
plaintiff,  assumed  the  responsibility  of  transferring;  making  thus  the  judg- 
ment subsequently  obtained  by  plaintiff  ineffectual,  and  preventing  bim  from 
obtaining  the  stock  awarded  to  him  by  the  court.  The  plaintiff  is  entitled 
to  judgment  for  the  relief  demanded,  with  costs. 


Mbbritt  v.  Jitdd. 
(Common  Pleat  <if  New  York  City  and  County,  Special  Term.    February  11, 1890.) 

Etecctiob — Of  Judombivt  o»  Jdbtiob's  Codbt— By  Whom  Issued. 

Under  Code  Civil  Proo.  N.  Y.  {  8017,  provldlngthat  a  Judgment  rendered  ina  jns- 
ttoe's  court,  and  docketed  in  the  connt7  clerk's  omce,  shall  be  deemed  a  jadement  of 
the  county  court,  "except  that  an  execution  can  be  Issued  thereupon  only  by  the 
eonDt7olerk,"tite  examination  of  a  judgmentdebtor  against  whom  execution  on  such 
a  judgment  nas  been  returned  nnsatisfled  cannot  be  ordered,  in  supplementar j  pro- 
ceedings, on  an  affidavit  stating  that  the  execution  was  iaaned  "out  of  the  county 
ooort, "  sinoe  such  an  execution  Is  unauthorized. 

Action  by  Edward  A.  Merritt  against  William  Judd  in  a  justice  court  of  St 
Lawrence  county.  Flaintifl  obtained  a  judgment,  of  which  a  transcript  was 
filed  and  docketed  in  the  St.  Lawrence  county  clerk's  oSice.  Afterwards  a 
transcript  thereof  was  filed,  and  docketed  in  the  clerk's  olBce  of  the  city  and 
county  of  !New  York,  and  an  execution  was  issued  thereon,  out  of  the  court 
of  common  pleas,  and  was  returned  unsatisfied.  Plaintiff  then  obtained  an 
order  for  the  examination  of  defendant  in  supplementary  proceedings,  but  in 
his  affidavit  stated  that  the  execution  had  Issued  out  of  the  St.  Lawrence 
eonnty  court.  Plaintiff  now  moves  for  the  appointment  of  a  receiver  to  take 
ebargeof  property  discovered  by  the  examination.  Code  Civil  Proc.  N.  Y.  § 
9017,  provides:  "A  justice  of  the  peace  who  renders  a  judgment  •  ♦  * 
mast,  upon  the  application  of  the  party  in  whose  favor  the  judgment  was 
Tendered,  •  •  *  deliver  to  bim  a  transcript  of  the  judgment.  The 
coonty  clerk  of  the  county  in  which  the  judgment  was  rendered  must,  upon 
the  presentation  of  the  transcript,  *  •  •  docket  the  judgment.  •  *  • 
Thenceforth  the  judgment  is  deemed  a  judgment  of  the  county  court  of  that 
county,  and  must  be  enforced  accordingly;  except  that  an  execution  can  be 
issued  thereupon  only  by  the  county  clerk.     *    •    ♦  •• 

Jones  dt  Crane  ( Wm.  A.  Jones,  Jr.,  of  counsel,)  for  plaintiff.  Jas.  J. 
Thomiey,  for  defendant. 

BiscHOFF.  J.  These  proceedings  are  fatally  detective.  The  judgment 
was  recovered  in  a  justice's  court  of  St.  Lawrence  county.  A  transcript  was 
docketed  in  the  St.  Liiwrence  county  clerk's  oSlce,  and  the  judgment  thence- 
forth became  a  Judgment  of  the  county  court  of  that  county.  Pursuant  to 
lection  8017,  an  execution  upon  a  judgment  so  recovered  and  docketed  must 
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be  issued  by  tbe  county  clerk.  Here  the  execution  upon  the  issue  and  retaro 
of  which  these  proceedings  are  founded  was  issued  out  of  the  county  coait  at 
St.  Lawrence  county.  Such  execution,  being  unauthorized,  was  a  nullity,  and 
proceedings  for  the  examinatiun  of  the  judgment  debtor  cannot  be  founded 
thereon.  Mvldoumey  v.  Corney,  3  Daly,  170;  Silverman  v.  Henant,  40  How. 
Fr.  88.    Proceedings  dismissed.    No  costs. 


0'Ck)NNOB  f).  Mayor,  Eto.,  of  the  Citt  of  New  Yobk. 

(Oommon  PUaa  of  New  York  Oity  and  County,  CteneraX  Term.    April  7, 189a) 

DBTEcnyB  Stkkbts — Notioe. 

Althoueb  a  munlolpal  corporation  has  aotnal  notice  of  a  dangreroas  accamnlaUoa 
of  ice  and  anew  on  a  sidewalk,  It  is,  nevertheless,  absolved  from  the  imputation  of 
negligence  If  there  was  no  reasonable  oppoi-tunlty  to  remove  the  dan^r  between 
tbe  time  of  its  first  appearance  and  the  happening  of  an  accident. 

Motion  for  a  reargument.    For  former  report  see  8  N.  Y.  Supp.  530. 
Argued  before  Larbemorb,  G.  J.,  and  Bischoff,  .J. 
W.  H.  Clark,  {E.  H.  Hatoke,  Jr.,  of  counsel,)  for  appellant.    Lout*  J. 
Brant,  for  respondent. 

Bischoff,  J.  Goansel  for  respondent  assumes  that  the  opinion  of  the 
January  general  term  herein,  directing  a  reversal  of  the  judgment  appealed 
from,  was  predicated  upon  defendant's  want  of  notice,  actoai  or  constract- 
ive,  prior  to  the  happening  of  the  accident  complained  of,  that  the  sidewalk 
was  in  a  dangerous  condition,  and  that  the  court  inadvertently  overlooked 
the  testimony  of  the  defendant's  police  oiBcer,  who  admitted  upon  the  trial 
that  the  condition  of  the  sidewalk  was  known  to  him  some  time  before  the 
accident.  No  other  ground  for  reargument  is  assigned.  A  careful  examina- 
tion of  the  opinion  referred  to  must  be  convincing  that  the  reversal  was  di- 
rected upon  the  grounds  that  the  municipal  corporation  is  not  chargeable  with 
neglect  in  permitting  its  streets  to  be  in  a  dangerous  condition,  in  tbe  atwence 
of  proof  that  there  was  reasonable  time  to  render  such  streets  safe;  that  the 
question  whether  or  not  there  was  such  reasonable  time  is  a  question  of  law, 
to  be  determined  by  tbe  court;  that  the  uncontradicted  facts  in  the  present 
case,  showing  an  interval  of  less  than  48  hours  between  the  cessation  of  tbe 
snow-fall  and  the  time  of  the  accident,  failed  to  show  that  defendant  had  a 
reasonable  time  within  which  to  remove  the  accumulated  ice  and  snow,  or 
otherwise  to  render  the  sidewalk  in  safe  condition ;  that,  because  of  tbe  want 
of  such  reasonable  time,  the  plaintiff  had  failed  to  establish  negligence  on  tbe 
part  of  defendant;  and  that  it  was  error  for  the  trial  judge  to  submit  the 
question  of  defendant's  negligence  to  the  jury.  This  view  renders  the  ques- 
tion of  notice  of  no  importance  in  this  case;  for,  if  it  be  conceded  that  de- 
fendant had  actual  notice  of  the  dangerous  accumulation  of  ice  and  snow  on 
the  sidewalk  in  question,  defendant  must,  nevertheless,  be  held  absolved  from 
the  imputation  of  negligence  if  there  was  no  reasonable  opportunity  to  re- 
move tbe  danger  between  the  time  of  its  flrst  appearance  and  the  happening 
of  the  accident.    The  motion  for  reargument  must  be  denied,  with  coete. 

Labbkmobb,  G.  J.,  concurs. 


SHAILEB  v.  i/LORSAJX. 
(Common  Pleas  of  Kew  York  City  and  County,  Oenerdl  Term.    April  7, 1890.) 

PaTIOERT — ^AOBNT — COHVXBBION. 

Where  a  debt  due  a  corporation  is  paid  to  its  only  authorized  aeent,  the  money 
thereupon  becomes  the  property  of  the  oorporation ;  and  its  immeduite  return  to  the 
debtor  In  payment  of  the  individual  indebtedness  ox  the  agent  does  not  operate  to 
rescind  or  disaffirm  the  payment. 

Appeal  from  trial  term. 
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Argued  before  Laruemokk,  C.  J.,  and  Bischokf,  J. 

Hatch  d-  Warren,  for  appellant.    Edw.  C.  O'Brien,  for  respondent. 

BiscHOFF,  J.  The  N.  H.  Leadbetter,  Limiled,  was  a  domestic  corporation 
engaged  in  the  livery  and  hack  business  in  the  city  of  Kew  York,  of  which 
plaintiff  was  appointed  receiver  on  or  about  November  1,  1889.  At  the  time 
of  the  appointment  of  the  receiver,  defendant  was  indebted  to  the  corporation 
in  the  sum  of  ^9.63  for  the  hire  of  horses,  etc. ;  and  this  action  was  brought 
for  the  recovery  of  that  indebtedness.  For  the  purposes  of  the  trial,  defend- 
ant conceded  the  facts  respecting  his  indebtedness  in  the  amount  claimed,  but 
contended  that,  prior  to  the  appointment  of  the  receiver,  lie  had  paid  the 
same.  In  support  of  the  defense  of  payment,  defendant  established  the  fol- 
lowing facts  upon  the  trial:  On  October  10,  1889,  defendant,  at  the  office  of 
the  corporation,  met  Harry  Leadbetter,  the  managing  employe  of  it,  who  at 
the  time  was  individually  indebted  to  defendant,  for  furniture  sold  and  de- 
livered to  him,  in  the  sum  of  $50.75,  and,  referring  to  his  (defendant's)  in- 
debtedness to  the  corporation,  the  defendant  produced  the  sum  of  950.75,  and, 
placing  the  money  on  a  desk,  requested  Harry  Leadbetter  to  apply  the  same 
in  part  payment  of  defendant's  said  indebtedness,  at  the  same  time  intimat- 
ing to  I^saidbetter  that  payment  of  the  latter's  debt  to  defendant  was  desired. 
It  will  be  noticed  here  that  the  money  actually  produced  was  exactly  equal  to 
the  amount  of  Leadbetter's  debt  to  the  defendant.  Leadbetter  took  the 
money,  counted  it,  and  thereupon  returned  it  to  defendant  with  the  request 
that  defendant  should  apply  the  amount  in  satisfaction  of  Leadbetter's  debt, 
and  promising  that  defendant's  debt  to  the  corporation  should  be  credited  with 
an  equal  amount  in  part  payment.  With  this  understanding,  defendant  ac- 
cepted the  return  of  the  money.  On  the  trial  the  right  of  Leadbetter  to  re- 
ceive payment  of  money  due  to  the  corporation  was  not  questioned,  and  the 
trial  justice  rendered  judgment  for  defendant.  Plaintiff,  claiming  the  facts 
to  be  insufficient  to  prove  payment,  appeals  to  the  court. 

Whether  or  not  the  production  of  the  money  by  the  defendant,  and  the  pass- 
ing thereof  to  Leadbetter,  was  intended  by  both  parties  as  a  payment  on  ac- 
count of  defendant's  indebtedness  to  the  corporation,  or  only  as  a  subterfuge 
to  lend  plausibility  to  the  claim  of  payment,  and  whether  or  not  defendant 
at  the  time  of  such  alleged  payment  had  surrendered  all  dominion  and  control 
over  the  money  produc«i,  so  that  it  became  the  property  of  the  corporation, 
and  snbject  to  its  possession  and  control,  are  facts  to  be  ascertained  from  the 
conduct  of  the  parties,  and  the  surrounding  circumstances  as  shown  upon  the 
trial.  This  action  having  been  tried  before  the  justice,  without  a  jury,  it  was 
^tplicable  to  them;  and,  judgment  having  been  rendered  for  defendant,  it 
must  be  assumed,  for  the  purpose  of  this  appeal,  that  every  fact,  in  support 
of  which  there  is  some  evidence,  and  which  is  necessary  to  sustain  the  judg- 
ment, was  found  by  the  justice.  It  may  well  be  that  upon  the  same  testimony 
the  appellate  court  would  have  arrived  at  a  conclusion  concerning  the  inten- 
tion of  the  parties  differing  from  that  of  the  justice;  but  that  alone  is  not  suffi- 
cient to  warrant  a  reversal.  Fivman  v.  Brown,  14  Daly,  110.  It  must  be 
accepted  as  established,  therefore,  that  the  sum  paid  by  defendant  was  paid 
by  him  to  and  received  by  Leadbetter,  as  the  authorized  agent  or  representa- 
tive of  the  corporation,  in  part  payment  of  defendant's  indebtedness,  and  the 
money  paid  thereby  became  the  property  of  the  corporation.  A  subsequent 
misappropriation  or  conversion  of  such  money  by  the  agent  or  employe  of  the 
corporation,  although  with  defendant's  knowledge  and  participation,  cannot 
opoato  to  rescind  or  disaffirm  the  payment.  Whatever  redress  plaintiff  may 
bave  against  defendant  for  his  participation  in  the  application  of  the  property 
of  the  corporation  to  the  payment  of  Leadbetter's  individual  debt  should  be 
Kaght  in  the  proper  action. 

The  trial  justice  erred,  however,  in  awarding  judgment  for  defendant.  A 
reference  to  the  pleadings  and  proofs  will  show  that  plaintiff's  claim  was 
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$59-65,  while  the  payment  claimed  by  def eudant  was  but  $50.75,  so  that  fw 
the  excess  of  his  claim  plaintiff  should  have  had  judgment  against  defendant. 
Judgment  reversed,  with  costs,  and  new  trial  order«^ 

LABaBUOKB,  C.  J.,  concurs. 


LATHBBa  V.  Hmn". 

(Common  Pleas  of  New  Tork  Citv  and  County,  General  Term.    April  7, 1891) 

CEiirntL  UoBTaAGB— Possession— AcooBT)  and  Satisvaction. 

To  seonre  payment  of  his  rent  defendant  executed  to  plaintiff  a  mortga^  npoa 
furniture  contuned  on  the  premiaes.  The  mortgaged  chattels  haying  been  aban- 
doned by  defendant,  plaintiff  assumed  possession  thereof.  Held,  that  this  did  not 
operate  as  a  satisfaotlon  of  the  mortgage  debt  so  as  to  preclude  plaintUt  from  main- 
taining an  action  to  reoover  thereon. 

Appeal  from  trial  term. 

Action  by  Richard  Lathers  against  Jacob  H.  Hunt.    There  was  judgment 
for  defendant,  and  plaintiff  appeals. 
Argued  before  Larbemore,  C.  J.,  and  Dalt  and  BiscnopF,  JJ. 
Joseph  WcUmslep,  for  appellant.    L.  B.  Bunnell,  for  respondent. 

BiscHOFF,  J.  Defendant,  being  indebted  to  plaintiff  in  the  sum  of  9150 
for  rent  of  a  flat  at  179  East  Ninety-Third  street  in  the  city  of  New  York,  and 
intending  to  secure  the  payment  thereof,  executed  and  delivered  to  the  plain- 
tiff a  mortgage  upon  certain  household  furniture  and  carpets  contained  in  the 
premises.  The  mortgaged  chattels  having  been  abandoned  by  defendant,  plain- 
tiff assumed  possession  thereof,  and,  while  still  in  such  possession,  brought 
this  action  to  recover  from  tlie  defendant  the  amount  of  arrears  of  rent,  to  se- 
cure the  payment  of  which  the  mortgage  was  given.  Upon  the  trial  the  de- 
fendant contended  that  the  possession  of  the  mortgaged  chattels  by  the  mort- 
gage operated  as  a  satisfaction  of  the  mortgage  debt,  and  the  trial  justice, 
sustaining  defendant's  contention,  rendered  judgment  in  his  favor. 

At  common  law  possession  of  the  mortgage  chattels  by  the  mortgagee  was 
essential  to  the  validity  of  the  mortgage.  This  is  still  the  law  of  this  state 
in  the  case  of  mortgages  not  filed  as  prescrilMd  by  statute,  such  filing  t>eing 
allowed  only  as  a  substitute  for  possession  by  the  mortgagee,  and  there  is 
nothing  in  the  statute  which  prevents  the  mor^agee  from  filing  his  mortgage 
and  having  possession  of  the  mortgaged  chattels  as  well.  See  Laws  1833,  c. 
279;  3  Bev.  Ht.  (Banks'  7th  £d.)  p.  2249,  §  1.  So  also  at  common  law.  which 
remains  unchanged,  the  mortgagee  of  chattels  could  proceed  in  three  distinct 
methods  to  recover  the  mortgage  debt.  He  could  bring  an  action  at  law  for 
the  amount,  and  sell  the  mortgaged  chattels  under  the  judgment  obtained 
therein,  or  he  could  bring  an  action  to  foreclose  the  mortgage  or  sell  the  chat- 
tels under  a  power  of  sale  expressly  conferred  by  the  terms  of  the  mortgage. 
Herm.  Chat.  Mortg.  p.  484,  §§  206,  207;  Freem.  Chat.  Mortg.  488;  Elder  ». 
Rouse,  15  Wend.  218;  Sterling  v.  Rogers,  25  Wend.  658.  "A  mortgagee  does 
not  lose  his  right  to  the  mortgaged  property  by  obtaining  judgment  on  the 
mortgage  note  and  then  seizing  it  on  execution.  The  property  is  pledged  as 
security  for  the  debt,  and  is  not  taken  as  a  liquidation  of  it,  and  a  judgment, 
while  it  may  be  a  merger  of  the  note  so  that  no  other  action  can  be  maintained 
on  it,  will  not  extinguish  the  security  that  remains  as  security  for  the  debt, 
no  matter  what  form  it  takes,  until  the  debt  itself  is  extinguished."  Herm. 
Chat.  Mortg.  p.  487,  §  207.  And  the  principle  governing  the  relative  rights 
and  obligations  of  mortgagor  and  mortgagee  in  this  respect  are  not  distinguish- 
able  from  those  governing  the  rights  of  pledgeor  and  pledgee,  and  the  lat- 
ter can  maintain  an  action  on  the  debt  without  offering  to  return  the  collat- 
eral. James  v.  Hamilton,  63  N.  Y.  616.  Defendant  having  conceded  his 
indebtedness  to  the  plaintiff  in  the  amount  claimed,  it  follows  from  the  fore* 
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going  that  plaintiff  shonid  have  judgment.    Judgment  reversed,  with  costs, 
and  new  trial  ordered. 

Labremobe,  C.  J.,  concurs. 

Dalt,  J.  It  ia  undoubtedly  true  that  a  conversion  by  the  mortgagee  of 
mortgaged  property  entitles  the  mortgagor  to  a  credit  upon  the  debt  to  the  ex- 
tent of  the  value  of  the  property  so  converted.  Small  v.  Manufacturing  Co., 
2N.Y.  339.  But  there  is  no  proof  of  conversion  in  this  case.  If  the  allega- 
tions of  the  answer  be  taken  as  averments  of  conversion,  still  no  evidence  was 
offered  that  sustains  them.  There  was  no  conversion  of  the  furniture  when 
the  tenant  moved  out,  leaving  It  in  the  flat  and  in  the  possession  of  Mrs. 
Bryan,  to  whom  he  gave  express  permission  to  use  it  while  she  occupied  the 
premises.  After  she  moved  away  in  July,  188S,  the  plaintiff  took  possession 
of  it  and  placed  it  in  other  flats,  sending  the  carpets  to  be  cleaned.  He  bad  a 
right  to  possession,  and  his  act  in  taking  possession  did  not  satisfy  the  debt, 
as  Judge  Bischofi'  has  pointed  out.  There  is  no  proof  that  the  furniture  was 
subsequently  let  with  any  other  apartment,  or  used  by  the  plaintiff,  or  by  any 
person  with  his  consent.  I  concur  that  the  judgment  should  be  reversed,  with 
costs,  and  a  new  trial  ordered. 


ReOAN  v.  TBAT7BB. 

(Common  Pleat  ttf  New  York  City  and  County,  Oeneral  Term.    April  7, 1890.) 

MbBteAOB  FoBBcuMinuc— Obdeb  of  Fublio^tion— Wbits. 

In  a  suit  to  foreclose  a  mortgage  the  order  for  serrice  of  the  snmmons  by  publica- 
tion bore  the  caption,  "At  a  special  term, "  etc.,  and  at  the  end  thereof  api>eared  in 
the  judge's  handwriting,  "  Ent.  H.  W.  R. "  It  also  contained  the  usual  recitals  of  a 
special  term  or  "court "  order :  " Upon  reading  and  filing  "  certain  afQdavlts  and  other 
inpers,  etc.    Code  Civil  Proc  }  440,  then  in  force,  prescribed  that  the  order  for 

SnoUcation  should  he  made,  not  by  the  court,  but  by  a  Judge.    Held,  that  the  title 
educed  through  such  a  suit  was  not  fatally  defective,  as  the  caption  and  direction 
to  enter  might  be  disregarded,  and  the  order  treated  as  a  chambers  order. 

Submission  of  controversy  upon  an  agreed  statement  of  facts. 
Argued  before  Larbehore,  G.  J.,  and  Daly  and  Bischoff,  JJ. 
Barley  d;  Prendergast,  for  Daniel  Began.    8.  M.  Roeder,  for  Bertha 
Tnobe. 

Larbemobe,  G.  J.  This  is  a  controversy  submitted  to  the  general  term  for 
determination  upon  an  agreed  state  of  facts.  Beriha  Traube  has  made  an 
agreement  in  writing  to  purchase  a  piece  of  real  estate  from  Daniel  Regan, 
asd  she  refuses  to  complete,  alleging  a  defect  of  title.  The  premises  came  to 
the  present  owner,  through  several  mesne  conveyances,  from  the  Kew  York 
Life  Insurance  Company,  which  had  previously  bid  in  the  same  at  a  sale  un* 
der  foreclosure  in  this  court;  and  two  of  the  defendants,  being  the  owner 
«f  the  equity  of  redemption  and  his  wife,  were  served  only  by  publication. 
The  order  for  such  service  bore  the  caption,  "At  a  special  term,"  etc.  It  was 
made  by  the  late  Judge  Robinson,  and  at  the  end  thereof  appeai-s  in  the  judge's 
handwriting,  "Ent.  H.  W.  R."  It  further  contains  the  usual  recitals  of  a 
special  term  or  "court"  order:  "Upon  reading  and  Bling"  certain  aSldavits 
and  other  papers,  etc.  Under  section  440  of  the  Code,  which  was  then  in 
force,  and  which  prescribes  that  an  order  for  publication  shall  be  made,  not  by 
the  court,  but  by  a  judge,  it  is  argued  that  the  title  deduced  through  such  a 
suit  is  fatally  defective.  The  question  of  the  validity  of  orders  in  the  form 
of  thi.s  one,  and  made  under  very  similar  circumstances,  has  already  been  sev- 
eral times  before  the  courts.  In  Phinney  v.  Brosehell,  80  N.  Y.  545,  the 
court  of  appeals  followed  and  indorsed  the  general  term  of  the  supreme  court 
in  holding  that  the  caption  and  the  direction  to  enter  might  be  disregarded, 
and  the  order  treated  as  a  chambers  order.  In  that  case  it  appeared  alHrma- 
tively  that  the  order  was  actually  made  by  the  judge  of  the  court,  and  further- 
more the  recitals  were  more  personal  to  the  judge,  beginning  with  the  usual 
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opening  clause  of  a  chambers  order:  "It  appearing  to  mj  satisfaction,"  etc 
In  the  controversy  before  us  there  is,  it  is  true,  an  affidavit  that  the  order  was 
in  reality  a  judge's  and  not  a  court  order;  but  this  is  nothing  more  than  an 
averment  of  a  conclusion  of  law,  without  alleging  any  facts  to  support  it. 
Moreover,  the  recitals  in  this  order  are  the  usual  impersonal  recitals  of  a  spe- 
cial term  order.    Possibly,  therefore,  it  might  be  said  that  the  present  con- 
troversy was  distinguishable  from  PMnney  v.  Broschell.    In  Coffin  v.  Latter, 
36  Hun,  347,  the  order  also  contained  the  special  term  recitals,  and  it  was 
sustained,  and  the  title  upheld,  on  the  ground  that  the  case  was  bronght 
within  Phinney  v.  Broschell,  by  a  finding  of  fact,  not  excepted  to,  that  said 
order  was  granted,  not  at  the  special  term,  but  at  the  private  chambers  of  the 
judge  who  signed  it.    As  above  shown,  I  do  not  think  this  circumstance  does 
appear  as  matter  of  fact  in  the  present  case.     Nevertheless  I  am  of  the 
opinion  tliat  the  order,  even  in  its  unamended  form,  was  valid  and  sufficient. 
It  is  my  belief  that  much  of  the  discussion  and  the  various  cases  on  this  sub- 
ject has  strayed  off  into  unprofltable  casuistry.    I  spealc  with  the  greater  free- 
dom, because  the  court  of  appeals,  in  Phinney  v.  Broschell,  did  not  reason 
the  matter  independently,  but  put  the  decision  on  the  ground  that  they  would 
not  differ  with  the  lower  court  on  a  point  of  this  character.    Further  diacua- 
sion  on  our  part  is  not,  therefore,  precluded.    Assuming,  as  was  probably 
the  fact  in  the  case  before  us,  that  the  order  was  granted  and  signed  by  Judge 
Robinson  while  actually  on  the  bench  in  court,  I  cannot  see  that  it  is  any  the 
less  valid  than  the  orders  passed  upon  in  cases  above  cited.    Certainly  no  one 
will  claim  that  a  judge's  order  is  invalid  simply  because  made  in  court.    It 
would  be  absurd  to  ar^ue  that  a  judicial  officer  is  less  a  judge  in  court  than 
out  of  it.    He  may  make  chambers  orders  at  any  place,  including  the  court- 
room.   It  is  the  constant  practice  in  this  county  and  elsewhere  to  attend  to 
ex  parte  business  in  court  in  the  intervals  of  hearing  motions,  and  probably 
75  per  cent,  of  the  chambers  orders  granted  are  signed  by  a  judge  whUe  on  the 
bench.    The  situation,  then,  is  that  an  order  Is  presented  to  a  judge,  which  in 
one  of  his  capacities  he  has  authority  to  make,  and  in  his  other  capacity  of 
representative  of  the  court  he  lias  not  authority  to  make.    After  exercising 
the  judicial  function  of  determining  that  the  proofs  and  other  papers  submit- 
ted are  sufficient,  the  officer  on  the  bench  signs  the  order.    Such  signature  is 
sufficient,  though  he  uses  only  his  initials,  and  the  fact  that  his  official  title  is 
abreviated  is,  of  course,  immaterial.  In  which  of  the  officer's  capacities  should 
it  be  presumed  that  he  acted, — his  capacity  of  judge,  in  which  he  had  power, 
or  his  capacity  of  embodiment  of  the  court,  in  which  his  act  would  have  been 
nugatory?    This  is  a  question  to  be  answered,  not  by  further  metaphysical 
refinements  of  distinction,  but  by  practical  common  sense,  without  which  the 
attempted  administration  of  justice  would  often  degenerate  into  farce.    The 
law  gives  a  judge  the  authority  to  make  such  an  order  under  certain  condi- 
tions.   All  these  conditions  existed  and  satisfactory  proof  was  furnished.  Tb» 
parties  intended  to  follow  the  law  and  the  judge  intended  to  administer  the 
law.    It  seems  to  me  that  under  these  circumstances  such  a  strong  presump- 
tion is  raised  that  the  officer  did  act  as  a  judge,  and  not  as  the  embodiment  of 
the  court,  that  the  form  of  the  order  and  the  recitals  and  the  direction  to  en- 
ter must  be  disregarded.    Ignoring  the  peculiarly  "special  term"  features, 
the  order  in  its  original  form  contained  enough  to  make  it  an  adequate  vehicle 
for  the  remedy  the  judge  had  power  to  grant.    It  also  appears  that  the  order 
in  question  has  subsequently  been  amended  by  striking  out  the  special  term 
caption  and  recitals,  and  the  direction  to  enter,  and  inserting  the  usual  for- 
mularies of  a  chambers  order  instead.    I  can  see  no  objection  to  this  if  the  pu^ 
ties  desire  it,  and  it  seems  that  the  court  of  appeals  has  approved  of  such  ac- 
tion in  a  similar  case.     Afojarrieta  v.  Saenz,  80  K.  Y.  553.    But  I  shonld 
have  had  no  hesitation  in  voting  to  uphold  the  title  if  the  formal  amendment 
had  not  been  made.    Daniel  Regan  is  entitled  to  a  Judgment  for  specific  per- 
formance, with  costs.    All  concur. 
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Diu:.iNa  0.  Dbaemel. 
{CaiKmtm  'Pleat  of  New  York  City  and  County,  General  Term.    April  7, 1S90.) 

ISSCKAXCB — LUBILITT  OV  TBXBD  FibSOH — BbLBABB. 

Plalntill  InsuTed  his  fumltuie  aad  household  goods  against  loss  by  fire  or  col- 
lapse of  building.  The  building  coUapsed  in  consequence  of  an  exoaration  made 
bjr  his  landlord  on  an  adjoining  lot,  and  plaintiff  sued  the  landlord  for  the  loss,  In- 
ter oMo,  to  his  goods  and  merchandise.  The  action  was  settled  by  the  landlord 
paying  a  sum  of  money  to  plaintifT,  who  executed  a  release  under  seal  against  all 
elatms  and  demands  whatsoever,  and  sued  the  insurance  company  for  the  propor- 
tion of  his  loss  above  such  amount.  Held,  that  the  insurance  company  was  re- 
lecued  to  the  full  extent  to  which  the  landlord  was  released. 

Appeal  from  trial  term. 

Action  by  Earl  Dilling  against  William  Draemel,  to  recover  on  a  certificate 
of  fire  insurance.  PlaintiflF  recovered  a  Judgment,  &om  wliich  defendant  ap- 
peals. 

Argued  before  Larreoiobe,  C.  J.,  and  Bisohoff,  J. 

8.  Svltan,  for  appellant.    Shorter  &  Soliaffer,  for  respondent. 

Larbehore.  G.  J.  The  plaintiff  Iield  a  certificate  as  a  member  of  a  volan- 
tary  association,  insuring  his  furniture  and  household  goods  against  loss 
"either  immediate,  through  Are,  explosion,  or  collapse  of  building,  or  mediate, 
through  water  in  extinguishing  fire."  Subsequently  the  easterly  wall  of  the 
house  he  occupied  fell,  in  consequence  of  an  excavation  made  upon  the  ad- 
joining lot.  Plaintiff  in  the  first  instance  claimed  that  his  landlord  was  liable 
to  him  in  tort  as  a  wrong-doer  by  reason  of  the  falling  of  the  wall,  and  brought 
an  action  against  him  to  recover  damages  for  the  loss,  among  other  things,  to 
bis  goods,  merchandise,  and  other  property.  That  action  was  settled  in  con- 
sideration of  8300,  paid  by  his  landlord  to  the  plaintiff,  whereupon  he  exe- 
cuted and  delivered  to  the  hitter  a  general  release  under  seal  against  all  claims, 
dnes,  and  demands  whatsoever.  Thereafter  he  brought  this  action  to  recover 
tbat  proportion  of  bis  loss  over  the  amount  of  $300,  claiming  that  be  bad  a 
discretion  at  his  own  pleasure  to  apportion  such  loss.  He  recovered  a  judg- 
ment, from  which  this  appeal  is  taken.  The  case  was  decided  in  the  court 
below  upon  the  theory  that  tlie  plaintiff  had  not  received  all  the  damages  sus- 
tained by  him  from  the  wrong-doer,  and  that,  although  he  had  absolutely  re- 
leased the  wrong-doer,  snch  action  might  be  maintained.  It  is  well  settled 
that,  if  a  loss  under  a  policy  of  insurance  is  occasioned  by  the  wrongful  act  of 
a  third  party,  the  insurer  occupies  the  position  of  a  mere  surety,  and  the 
wTODg-doer  that  of  a  principal  debtor;  and  all  the  incidents  of  suretyship  at- 
tach to  the  position  of  the  underwriter  in  such  a  case,  including  the  right  of 
subrogation.  Hall  \. Railroad  Cos.,  \ZYfa.\\,^l,ZlZ.  The  same  principle 
is  applicable  to  a  contract  of  insurance,  if  the  surety  destroys  the  remedy  of 
snbiogation,  and  relieves  the  assurer  to  the  full  extent  to  which  the  wrong- 
doer could  have  been  made  liable  for  the  loss.  Shcld.  Subr.  g  222;  Insur- 
ance Co.  V.  Storrow,  5  Paige,  285.  Both  parties  rely  on  the  case  of  Oonneo- 
UmU  Fire  Ins.  Co.  v.  Erie  R.  Co.,  73  N.  Y.  399.  A  careful  examination  of 
tbat  case  shows  tbat  it  is  an  authority  against  the  ruling  of  the  court  below. 
Tbat  action  was  brought  by  an  underwriter  to  recover  from  the  Erie  Rail- 
road Company,  under  the  right  of  subrogation,  the  amount  paid  by  the  under- 
writer to  the  assured.  A  release  was  given  by  the  assured  to  the  company, 
which  was  not  absolute  in  terms,  as  is  the  release  in  this  case.  The  release 
in  the  case  contained  a  statement  that  the  settlement  did  not  include  any 
claim  the  assured  had  against  the  underwriter,  and  the  court  held  that,  be- 
cause of  that  reservation,  the  right  of  subrogation  of  the  underwriter  was 
preserved  as  against  the  railroad  company,  and  that  the  release  was  limited, 
and  by  its  terms  preserved  the  rights  of  the  insured  to  collect  what  the  insur- 
ance company  owed  him.  The  release  in  this  case  is  a  general  release  witb- 
v.9».Y.8.no.7 — 32 
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out  anj  snch  reservation,  and  the  8300  paid  cannot  be  considered  as  a  pay- 
ment pro  tanto  for  the  loss.  Such  a  release  destroyed  the  right  of  sabroga- 
tion.  If  the  assured,  by  his  own  act,  absolutely  and  without  reservatioa  re- 
leases the  wrong-doer,  be  thereby  discharges  the  insurer  to  the  full  extent  to 
which  he  has  defeated  the  insurer's  remedy  over  by  right  of  subrogation.  In- 
turanee  Co.  v.  Storrow,  supra;  Carstatra  t.  Insuranee  Co.,  18  Fed.  Bep. 
478.    The  judgment  appealed  from  should  be  reversed,  with  costs. 

BiscHOFF,  J.,  concurs. 


In  re  Cohen. 
(Common  Plea*  of  New.  Tork  City  and  County,  Special  Term.    Febrnaiy,  1890.) 

IHSOLYXIIOT — BCHXDUL'BS — RCBIDXyOB  OV  CbEDITOBS. 

Code  Civil  Proc.  N.  T.  %  2103,  leqnires  the  schednlaa  aooompAnyiiig  the  petition  of 
an  insolvent  for  a  diaobwge  fromus  debts  to  state  the  plaoe  of  residence  of  nch 
creditor;  and  seotion  8166  requires  only  6  weeks'  pnollcation  of  tiie  order  for 
creditors  to  show  cause  why  the  petition  should  not  be  granted,  U  they  reside 
within  100  miles  of  the  place  where  cause  is  to  be  shown,  and  10  weeks,  if  one  or 
more  of  them  reside  at  a  greater  distanoe.  Held,  that  as  the  prooeedinn  are  spe- 
cial, and  as  a  strict  compUanoe  with  statutory  lequisltes  is  neoessair',  schedules  sc- 
oompanying  the  petition,  which  contain  the  street  numbers,  but  fail  to  state  the 
city,  town,  or  village  of  the  creditors'  plaoe  of  residence,  are  fatally  defective,  and 
give  the  oourt  no  Jurisdiction  to  proceed. 

Motion  by  the  creditors  of  George  Cohen,  an  insolvent,  to  dismiss  for  want 
of  jurisdiction  the  insolvent's  application  for  a  discharge  from  his  debts. 

Alexander  Finelite,  for  petitioner.  Qruber,  Bard  &  Landon  and  Horteib 
<ft  Hirsohfldd,  tat  creditors. 

BisoHOFF,  J.  The  jurisdiction  conferred  upon  the  court  to  entertain  pro- 
ceedings of  this  nature,  and  to  grant  the  discliarge  of  an  insolvent  debtor 
from  his  debts,  is  special  only,  and  depends  upon  a  strict  compliance  with  all 
statutory  requirements;  and,  if  it  appears  upon  the  face  of  the  petition  or 
schedules  that  compliance  with  one  of  these  requirements  has  been  omitted, 
the  court  is  without  jurisdiction,  and  a  discliarge  based  upon  such  petition 
or  schedule  is  absolutely  void,  and  of  no  effect.  Morrovo  v.  Freeman,  61  N. 
Y.  515.  Section  2162  of  the  Code  of  Civil  Procedure  requires  that  the  sched- 
ules to  be  filed  with  the  petition  shall,  among  other  things,  state  the  plaoe  of 
residence  of  each  creditor.  On  the  return-day  of  the  order  to  show  cause 
granted  herein,  Gustave  White  and  Simon  Oberfelder,  constituting  the  firm 
of  While  &  Oberfelder,  creditors  of  the  petitioner,  through  their  counsel, 
claimed  that  their  places  of  residence  were  not  correctly  stated  in  the  sched- 
ules, and  that,  for  such  error  on  the  part  of  the  petitioner,  this  court  was 
without  jurisdiction.  It  was  conceded,  however,  that  White  &  Oberfelder 
were  residents  of  the  city  of  New  York,  and  counsel  for  petitioner  tbereapon 
applied  for  leave  to  amend  the  schedule  by  inserting  a  correct  statement  of 
the  place  of  residence  of  said  creditors.  This  application  was  opposed,  and 
upon  the  right  of  the  court  to  allow  the  amendment  depends  the  further  pros- 
ecution of  these  proceedings. 

I  am  of  the  opinion  that,  because  of  the  defective  schedules  herein,  the 
oourt  cannot  grant  the  amendment  applied  for.  A  mere  designation  of  the 
city,  town,  or  village  of  the  creditor's  place  of  residence,  without  adding  the 
name  of  the  street  and  house  number,  has  been  held  sufficient  compliance 
with  the  statute,  ( Wiley  v.  Brigham,  81  N.  Y.  13;)  and  if,  in  the  present 
case,  the  city  of  the  opposing  creditor's  place  of  residence  has  l>een  stated,  suf- 
ficient would  have  appeared  to  clothe  the  court  with  jurisdiction  and  power  to 
allow  the  amendment  by  correcting  an  errorlntbenameof  the  street  or  house 
number.  The  schedules  filed  herein  on  November  22. 1889,  however,  in  no 
instance  specify  the  city,  town,  or  village  of  the  creditors'  place  of  residence. 
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TThe  names  of  streets  and  house  numbers  only  are  given,  and  there  is  nothing 
in  the  schedales  to  indicate  that  streets  of  the  same  names  in  the  city  of  New 
^ork  were  intended.    Such  may  have  been  the  petitioner's  intention;  but 
the  court  is  not  aathorized,  from  the  mere  fact  that  there  exists  in  the  city  of  ' 
^ew  York  a  street  of  the  same  name  as  that  mentioned  in  the  schedule,  and 
alleged  to  be  the  street  of  the  creditor's  place  of  residence,  to  assume  that 
such  creditor  resides  in  the  city  of  New  York.    Section  2165  of  the  Code  of 
Oivil  Procedure  makes  it  of  vital  importance  that  the  city,  town,  or  village  of 
each  creditor's  place  of  residence  be  stated.    That  section  provides  for  publi- 
cation of  the  order  to  show  cause  for  6  successive  weeks  only,  if  all  credit- 
ors  reside  within  100  miles  from  the  place  where  the  cause  is  to  be  shown, 
and  for  publication  for  10  successive  weeks  if  one  or  more  of  such  creditors 
reside  at  a  greater  distance.    Unless,  therefore,  the  city,  town,  or  village  of 
each  creditor's  place  of  residence  is  stated,  the  court  cannot  correctly  deter- 
mine the  period  for  which  the  publication  shall  continue.    I  am  constrained, 
therefore,  to  hold  that  the  schedules  are  fatally  defective,  and  that  tlua  court 
baa  not  acquired  jurisdiction  to  proceed.    Proceedings  dismissed.. 


Holland  v.  Matob,  Etc.,  of  the  City  of  New  Yobk. 
{Common  Plea*  of  New  York  Ctty  and  Countu,  General  Term.    April?,  189a) 

I7>eiJ6SH0>— FSBSOKiJ.  IKJUBT— CiTT  DOOX. 

PlaintUf  sued  defendant  city  for  penoi  .  ..r    _  - 

the  side  of  a  Kang-plank  eztenaing  from  the  foot  of  a  stairway  at  the  end  of  defend' 


PlaintUf  sued  defendant  city  for  personal  injuries  snatained  from  steppinff  off 
9  side  of  a  gang-plank  eztenaing  from  the  foot  of  a  stairway  at  the  end  of  defend- 
ant's doclc,  which  gang.plank  was  used  by  her  in  disembarking  from  a  boat   There 


was  no  proof  that  the  boat  or  the  gang-plank  was  the  property  of  defendant,  or 
that  either  was  managed  or  operated  by  its  servants;  nor  did  it  appear  that  the 
dock  was  defective,  or  its  condition  dangeroaa.  Held,  that  the  complaint  was 
properly  dismissed. 

Appeal  from  trial  term. 

Action  by  Alice  Holland  against  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York,  for  personal  injuries  alleged  to  have  been  sustained 
through  the  negligence  of  its  fellow-servants.  From  a  Judgment  dismissing 
her  complaint,  pl^ntiff  appeals. 

Argued  before  Daly  and  Bisohoff,  JJ. 

James  Henderson,  (Samuel  H.  Randall,  of  counsel,)  for  appellant.  W.ff, 
Clark,  {Sidney  J.  Cotoan,  of  counsel,)  for  respondent. 

BmoHOFF,  J.  On  December  12,  1887,  about  9:30  p.  m.,  the  plaintiff,  re- 
turning from  a  visit  to  the  House  of  Befuge,  on  Randall's  island,  in  the  East 
river,  was  conveyed  by  boat  from  thence  to  the  defendant's  dock  at  the  foot 
of  East  One  Hundred  and  Twentieth  Street,  in  the  city  of  New  York.  The 
transfer  of  passengers  from  the  boat  to  the  dock  was  effected  by  means  of  an 
adjustable  gang-plank  of  about  two  and'  one-half  feet  in  width,  resting  at 
one  end  upon  the  boat  and  at  the  other  on  an  open  stairway  in  the  end  of  the 
dock;  the  stairway  being  about  eight  feet  wide  by  six  feet  in  depth.  In  at* 
tempting  to  reach  the  dock  by  means  of  the  gang-plank,  the  plaintiff  stepped 
off  the  plank  to  the  side  thereof,  and,  falling  through  an  opening  left  uncov- 
ered by  the  gang-plank,  sustained  severe  injuries.  On  the  trial  the  dock  was 
shown  to  be  public,  owned  and  controlled  by  defendant,  and  that  the  open 
stairway  therein  had  been  constructed  by  the  managers  of  the  House  of  Refuge, 
with  the  permission  of  the  defendant,  to  facilitate  the  landing  of  passengers; 
that  the  gang-plank  used  in  the  transfer  of  passengers,  and  by  means  of  which 
plaiutifl  attempted  to  reach  the  dock,  was  not  provided  with  guards;  and  that, 
in  the  use  of  the  gang-plank  in  the  manner  described,  a  portion  of  the  stair- 
way was  necessarUy  left  uncovered.  It  was  also  shown  that  the  dock  was 
not  sufficiently  lighted  near  the  open  stairway.  There  was,  however,  no  proof 
that  the  boat  or  gang-plank  was  the  property  of  the  defendant,  or  that  either  was 
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managed  or  operated  by  tbe  defendant's  servants.  It  did  not  appear  that  the 
dock  was  in  need  of  repair,  or  that  its  construction  was  defective,  or  its  ooodi- 
tiona  dangerous.  Tbe  open  stairway  was  necessaryin  the  landing  of  passengers, 
and  its  maiutensnce  was  not  a  nuisance.  The  plaintiff  was  not  injured  while 
on  the  dock,  but  in  an  attempt  to  reach  it;  and  the  means  furnished  her  for 
acoess  to  the  dock  were  not  shown  to  Iiave  been  furnished  by  defendant,  or  in 
any  way  under  the  control  or  management  of  its  servants.  There  is  nothing 
In  the  proof  adduced  on  behalf  of  the  plaintiff  from  which  the  law  eoald  imply 
a  duty  on  the  part  of  the  defendant  to  furnish  the  plaintiff  with  safeand  prc^ 
means  of  access  to  the  dock  from  the  boat  which  conveyed  her  thither.  There 
is,  then,  an  utter  absence  of  proof  of  any  fact  upon  which  the  negligence  of 
the  defendant's  servants  at  the  time  of  the  accident  to  the  plainUfl  ooold  be 
predicated,  and  no  error  was  committed  by  the  trial  judge  in  Meeting  a  dismis- 
sal of  tbe  oomplaiat.    Judgment  affirmed,  with  costs. 


Wise  st  al.  v.  Bosenblatt. 
{Common  Plea»  of  New  Tork  Citu  ancl  County,  G-eneial  Term.    April  7, 1880.) 

00UimB-Cl.iJM— EnDBNCB — JUSOMENT. 

PUlntiilB  received  goods  on  oommisaion  from  defendant,  and  made  adnaces 
thereon,  for  which  the  latter  gave  receipts  stating  that  the  goodB  were  to  be  iold 
without  limit  as  to  time  and  prioe.  In  an  action  to  recover  the  diSerenoe  between 
what  the  goods  realized  and  the  advances,  defendant  claimed  that  plaintiff*  guar- 
antied a  stipulated  prioe,  and  counter-claimed  therefor.  The  court  i^ored  tbe 
coanter-clai£a,  but  found  for  defendant  without  costs.  Held,  error;  for  if  defend- 
ant's testimony  was  to  be  believed  at  all,  he  was  entitled  to  both  his  ooaiiter.eUim 
and  costs. 

Appeal  from  eleventh  district  court. 

Action  by  Leopold  Wise  and  another  against  William  Rosenblatt.    From 
a  judgment  for  defendant,  plaintiffs  appeal. 
Argued  before  Larremobe,  C.  J.,  and  Bischoff,  J. 
John  J.  Thomaason,  for  appellants.    H.  Steinert,  for  respondent. 

Larrehore,  C.  J.  The  plaintiffs  were  auctioneers,  and  on  the  20tfa  and 
21st  days  of  March,  1889,  received  goods  on  commission  from  defendant,  mak- 
ing advances  thereon,  in  their  usual  course  of  business,  of  8655,  for  which  the 
defendant  gave  receipts  which  are  substantially  the  same,  except  as  to  date 

and  amount:  "  Kecei ved  of  L.  &  C.  Wise dollars  on  account  of  all  goods 

consigned  to  them,  the  same  to  be  sold  at  their  discretion,  without  limit  as  to 
time  and  price.  [Signed]  William  Bosenblatt."  Plaintiffs  claim  thattbe; 
did  their  best  to  sell  tbe  said  goods,  but  were  unable  to  do  so,  and  notified  the 
defendant  he  should  come  and  take  his  goods  away,  returning  the  advanoe 
made  by  them.  Tbe  defendants  claim  that  tbe  plaintiff  guarantied  that  tbe 
goods  should  bring  a  certain  stipulated  amount,  and  counter-claims  and  de- 
mands judgment  against  the  plaintiff  for  $257.  The  justice  appean  not  to 
have  allowed  tbe  counter-claim,  and  found  judgment  for  tbe  defendant  witli- 
out  costs.  If  the  defendant's  testimony  is  to  be  believed,  be  was  entitled  to 
his  counter-claim.  The  judgment,  in  its  present  form,  is  not  authorized  b; 
the  facts  or  practice,  and  should  be  reversed,  with  costs. 


Hill  «.  London  Assur.  Corp. 
(Common  Pleas  of  New  York  CUy  and  Cmititu,  General  Term.    April  7,  UU-) 

1.  FlKK  POUOT — RSMOVAI. — ^WaIVBR. 

A  fire  Insurance  policy  expressly  stipulated  that  no  ofDcer  of  the  oompany  sbixiU 
be  held  to  have  waived  any  of  the  terms  and  conditions  of  Vbe  policy  unless  sicb 
waiver  was  indorsed  upon  the  policy.  The  insured  delivered  the  poUcy  to  the  Kwt 
of  the  company  to  procure  its  consent  to  a  removal  of  Uie  insured  property,  tai\i» 
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rat  retnmed  it  without  indorsement  of  any  kind,  and  informed  the  insured  that 
proper  formalities  had  been  complied  with.    Held,  that  a  forfeiture  resulted 
from  a  remoTaU 

1  SlXE — ASfUBTMUNT. 

There  being  an  express  prorision  in  the  polior  that  the  company  might  canse  in- 
vestigation and  appraisal  to  he  made  without  oeing  deemed  to  hare  waived  any 
forfeiture,  no  waiver  could  be  inferred  by  the  reference  of  the  matter  after  the  fire 
to  an  adjuster  for  investigation  and  appraisal. 

Appeal  from  city  court,  general  term. 

This  action  was  brought  upon  a  policy  of  fire  Insurance,  In  which,  among 
other  things,  it  was  provided  that  the  same  should  cover  household  furniture 
and  other  articles  of  personal  property  belonging  to  plaintifC  "while  contained 
in  the  frame  dweUing  situate,  detached ,  at  Bay  Side,  Long  Island. "    The  pol- 
icy was  originally  issued  to  plaintiff  through  L.  L.  Whitney,  who  was  a  gen- 
eral agent  of  the  defendant  for  the  city  of  Brooklyn  and  its  vicinity.     Testi- 
mony was  introduced  on  behalf  of  the  plaintiff,  which  the  jury  evidently  be- 
lieved, to  the  effect  that  on  or  about  the  9th  day  of  August,  1887,  plaintiff 
took  the  policy  back  to  said  agent,  and  informed  him  that  he  was  about  to  re- 
move the  property  covered  by  the  policy  to  another  place  of  residence,  and  at 
the  sanoe  time  requested  the  agent  to  procure  the  consent  of  the  company  in 
due  form  to  such  removal,  or  the  waiver  of  any  forfeiture  that  might  be  in- 
carred  thereby.    It  is  further  alleged  on  behalf  of  plaintiff  that  the  agent 
thereafter  returned  the  policy  to  plaintiff,  informing  him  that  all  proper 
formalitieB  had  been  complied  with,  and  that  the  policy  would  still  cover  the 
property  in  the  new  location.    During  August  and  September,  1887,  the  fur- 
nitore  and  other  goods  were  removed,  according  to  the  notice  that  plaintiff 
said  he  gave,  to  his  new  dwelling  at  Bay  Side,  Long  Island,  where  they  re- 
mained until  the  Slst  of  January,  1888,  when  they  were  destroyed  by  fire. 
The  policy  in  question  contains  the  following  clause:  "This  policy  is  made 
and  accepted  subject  to  the  foregoing  stipulations  and  conditions,  together 
with  such  other  provisions,  agreements,  or  conditions  as  may  be  indorsed 
hereon  or  added  hereto,  and  no  offlcer,  agent,  or  other  representative  of  this 
company  shall  have  proper  power  to  waive  any  provision  or  condition  of  this 
policy  except  such  as  by  the  terms  of  this  policy  may  be  the  subject  of  agree- 
ment indorsed  hereon  or  added  hereto,  and  as  to  such  provisions  and  condi- 
tions no  officer,  agent,  or  representative  stiall  have  such  power,  or  be  deemed 
or  held  to  have  waived  such  provisions  or' conditions,  unless  such  waiver,  if 
any,  shall  be  written  upon  or  attached  hereto;  nor  shall  any  privilege  or  per- 
mission affecting  the  insurance  under  this  policy  exist  or  be  claimed  by  the 
insared  unless  so  written  or  attached. "    No  indorsement  upon  the  policy,  or 
other  writing  of  any  kind,  was  ever  made  after  the  notice  of  removal  of  the 
^bods,  bat  plaintiff  relies  entirely  for  a  waiver  of  any  forfeiture  that  might 
have  been  occasioned  thereby  upon  the  oral  transactions  between  him  and 
defendant's  said  agent.    There  was  a  verdict  for  plaintiff,  and  the  general 
term  of  the  city  court  affirmed  the  judgment  entered  thereon.    Defendant 
again  appeals. 
Argued  before  Larrbmobb,  C.  J.,  and  Dalt  and  Bischoff,  JJ. 
BuUr,  StUlman  A  HtUl,  (J.  Nottnan,  of  counsel,)  for  appellant.    O.  A. 
Clement,  for  respondent. 

Labbkhobe,  G.  J.  It  is  immaterial  what  our  own  views  might  have  been 
vponthe  main  question,  if  it  had  arisen  here  for  the  first  time,  because  we 
tbink  we  must  decide  it  on  clear  and  unmistakable  authority.  We  can  dis- 
oover  no  distinction  in  principle  between  the  case  at  bar  and  Walsh  v.  Insur- 
anct  Co.,  73  N.  Y.  5.  In  that  ease  it  was  expressly  provided  in  the  policy 
tbat  no  officer,  agent,  or  representative  of  the  company  should  be  held  to  have 
yaived  Any  of  the  terms  and  conditions  of  the  policy  unless  such  waiver  was 
iodmed  tbereon  In  writing.    The  court  of  appeals  held  that  this  was  a  plain 
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limitation  upon  the  power  of  agents,  and  could  mean  "nothing  less  than  that 
agents  shall  not  have  the  power  to  waive  conditions  except  in  one  mode,  riz., 
by  an  Indorsement  on  the  policy. "  The  provision  on  that  subject  in  the 
policy  before  us  is,  if  anything,  more  explicit  in  its  terms  than  the  one  under 
consideration  In  Walsh  v.  Insurance  Co.,  and  all  the  reasons  therein  ^ven 
for  holding  the  plaintiff  bound  by  such  condition  apply  here.  The  fact  has 
not  been  overlooked  that  several  later  cases  in  the  court  of  appeals  have  been 
distinguished  from  Walsh  v.  Insurance  Co.,  supra;  but  the  reason  for  snch 
distinction  was  that  in  such  later  cases  the  power  and  authority  of  the  agent 
was  not  specially  deflned  and  limited,  as  they  are  in  the  case  at  bar.  The 
ground  taken  is  that  as  the  company  itself  could  dispense  with  a  condition  by 
oral  consent  as  well  as  by  writing,  the  general  agent  could  do  the  same  un- 
less specially  restricted.  Steen  v.  Insurance  Co.,  89  X.  Y.  S16.  Bat  ob- 
viously the  reason  for  snch  distinction  does  not  exist  in  the  case  before  as. 
The  agent's  authority  is  restricted,  if  anything,  more  closely  than  in  WaZsh 
V.  Insurance  Co.,  and  we  regard  this  case  as  controlling.  We  think  the 
learned  trial  judge  also  erred  in  holding  nnder  this  particular  policy  that  a 
waiver  could  be  inferred  by  the  reference  of  the  matter  after  the  fire  to  the 
ad  j  uster  for  in  vestigation  and  appraisal .  It  is  well  settled  that  if,  after  knowl- 
edge of  any  alleged  forfeiture,  the  company  "recognizes  the  continued  validity 
of  the  policy,  or  does  acts  based  thereon,  or  requires  the  insured,  by  virtue 
thereof,  to  do  some  act  or  incur  some  trouble  or  expense,  the  forfeiture  ia,  as 
matter  of  law,  waived."  Titus  v.  Insurance  Co.,  81  N.  Y.  410.  Bat  this 
doctrine  of  implied  waiver  cannot  be  invoked  where,  as  in  the  policy  under 
consideration  here,  there  is  an  express  provision  that  the  company  may  cause 
investigation  and  appraisal  to  be  made  without  being  deemed  to  have  waived 
any  forfeiture.  Defendant's  motion  to  dismiss  the  complaint  should  have 
been  granted,  and  the  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event.    All  concur. 


WiLLiAus  et  al.  «.  Shields. 
(Common  Pleat  of  New  Yorli  City  and  Coxmtu,  Cfeneral  Term.    AprQ  7,  1890l) 

COBTKiCT — ABBITKATION — DeFENSI. 

A  provision  in  a  building  contraot,  that  dlflerenoes  between  the  parties  respect- 
ing the  value  of  extra  work  shall  be  submitted  to  arbitrators  selected  as  prescribed, 
is  DO  bar  to  an  action  to  recover  for  such  work,  In  the  absence  of  evidence  that  de- 
fendant took  steps  for  the  selection  of  arbitrators. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Bichard  Williams  and  Edward  Jones  against  Denis  Shields. 
From  a  judgment  entered  in  favor  of  plaintiffs,  defendant  appeals. 
Argued  before  Labremore,  C.  J.,  and  Bischoff,  J. 
B.  Q.  Oppenheim,  for  appellant.    Scott  Lord,  for  respondents. 

Larrehore,  C.  J.  This  is  an  action  to  foreclose  a  mechanic's  lien,  and 
was  tried  before  a  referee,  who  has  found  in  favor  of  plaintiffs,  both  for  the 
balance  due  on  the  original  contract  and  for  the  amount  of  8702.88,  claimed 
for  on  account  of  alleged  extra  work.  No  objections  have  been  made  to  the 
technical  sufiBciency  of  the  lien  as  filed.  Appellant,  however,  contends  that, 
at  least  as  to  said  extra  work,  the  complaint  should  have  been  dismissed,  be- 
cause the  contract  provided  for  the  settlement  of  any  dispute  that  might  aria* 
as  to  compensation  for  extra  work  by  arbitrators.  The  olaose  in  question  ii 
88  follows:  "Should  any  dispute  arise  respecting  the  true  construction  or 
meaning  of  the  drawings  or  speciflcations,  the  same  shall  be  decided  by 

,  and  his  decision  shall  be  final  and  conclusive;  but  should  any  dispute 

arise  respecting  the  true  value  of  the  extra  work,  or  of  the  works  omitted,  the 
same  shall  be  valued  by  two  competent  persons — one  employed  by  the  owner. 
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and  the  other  by  the  contractors,  and  those  two  shall  have  power  to  name  an 
umpire,  whose  decision  shall  be  binding;  on  all  parties. " 

The  learned  counsel  for  appellant  in  effect  argues  that  the  existence  of  such 
provision  in  the  contract  is  an  absolute  bar  to  any  suit  in  a  court  for  the  re- 
covery of  the  value  of  extra  work.  We  cannot  agree  with  him  in  this  con< 
tention.  The  question  was  briefly  referred  to  and  passed  npon  in  Smith  v. 
Aiker,  102  N.  Y.  87.  5  N.  £.  Bep.  791,  at  the  close  of  the  opinion,  on  pages 
^2  and  93.  where  it  is  held  that  it  is  as  much  the  duty  of  the  defendant  as  of 
the  plaintift  to  take  active  steps  for  the  selection  of  arbitrators  and  the  settle- 
ment of  the  disputed  points  by  that  method;  and  that  if  neither  party  has 
sought  to  avail  himself  of  the  privilege  to  submit  the  controversy  to  arbitra- 
tion, the  existence  of  such  a  clause  in  the  contract  will  constitute  no  bar  or 
defense  to  a  suit  at  law  for  the  amount  alleged  to  be  due.  This  is  our  under- 
standing of  the  answer  made  by.  the  court  of  appeals  in  a  case  similar  in  Its 
facts,  thongh  not  identical  in  form,  and  certainly  analogous  In  principle  to 
tbesame  argument  appellant  now  urges;  and  we  regard  such  decision  as  bind- 
ing and  conclusive  upon  us. 

Appellant  also  contends  that  the  learned  referee  did  not  decide  the  questions 
of  fact  that  arose  according  to  the  fair  preponderance  of  evidence.     We  have 
examined  the  record  with  care,  and  discover  nothing  to  induce  us  to  modify 
the  referee's  findings.     The  conclusions  of  fact  are  not  against  the  weight  of 
evidence.    There  was  much  conflict  in  the  testimony  of  the  experts  on-  both 
sides  as  to  whether  the  job  was  done  in  a  proper  and  workman-like  manner. 
The  referee  seems  to  have  been  considerably  influenced  by  the  fact  that  de- 
fendant voluntarily  made  two  payments  on  account  of  the  amount  due  for 
work,  after  the  same  had  been  completed,  and,  therefore,  presumably  with 
full  Imowledge  of  the  alleged  grave  defects  of  which  he  now  complains.    This 
circnmstance,  with  others,  led  the  referee  to  conclude  that  the  determination 
to  dispute  plaintiffs'  bill  was  an  afterthought.    There  is  considerable  force  in 
this  consideration;  and,  furthermore,  we  are  unable  to  determine  how  much 
there  was  in  the  manner  and  appearance  of  the  different  witnesses  which  in- 
duced the  referee  to  believe  plaintiffs'  witnesses  rather  than  defendant's. 
These  elements  may  always  legitimately  be  taken  into  account  by  a  trial  court. 
Moreover,  one  or  two  of  defendant's  witnesses  made  some  very  significant 
concessions  in  favor  of  the  plaintiffs.     It  does  not  seem  to  be  contended  on 
behalf  of  the  respondents  that  the  work  and  materials  were  of  the  very  best 
quality  that  could  be  supplied.    It  appears  that  the  building  in  question  was 
erected  on  leased  premises,  and  one  of  the  plaintiffs  swears  that  defendant 
s^d  that,  as  he  (defendant)  had  only  a  10  years'  lease  of  the  premises,  he 
wished  as  cheap  a  building  to  be  erected  as  would  pass  the  examination  of  the 
building  department.     The  referee  evidently  believed  this  statement,  and, 
taking  it  as  true,  it  explains  many  of  the  criticisms  upon  the  structure  made 
by  defendant's  experts  which  might  be  sufficient  to  defeat  the  right  of  recov- 
ery in  an  ordinary  case,  where  only  Qrst-class  materials  and  workmanship  were 
contracted  for.    It  was  obviously  the  intention  of  both  parties  that  second- 
class  materials  should  be  made  use  of;  and,  under  such  circumstances,  the 
questions  whether  or  not  the  contract  was  substantially  performed,  and  theex- 
taiwork  and  materials  were  reasonably  worth  the  prices  charged  for  the  same, 
were  peculiarly  questions  of  fact  to  be  determined  by  the  referee  upon  all  the 
evidence  submitted.    There  is  nothing  to  show  that  he  did  not  decide  the 
same  In  accordance  with  substantial  justice  and  the  real  agreement  of  the 
parties. 

Of  course,  as  the  owner  permitted  the  contractors  to  go  on  and  complete 
after  the  contract  time  had  expired,  and  has  since  accepted  the  buildings,  he 
cannot  deny  their  right  to  sue  for  the  contract  price.  There  was  sufficient 
evidence  from  which  the  referee  might  infer  and  find,  as  he  did,  that  the  de- 
lay in  the  completion  of  the  buildings  was  caused  by  defendant's  failing  to 
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carry  out  the  contract  on  his  part  in  not  excavating  and  furnishing  materials 
in  time,  by  the  necessary  interference  with  the  original  plans  on  aoooant  of 
extra  work  ordered,  and  by  the  occurrence  of  rainy  days.  Accepting  the  ref- 
eree's finding  on  this  point,  we  think  he  correctly  disallowed  any  claim  foe 
damages  by  reason  of  such  delay  in  completion. 

We  have  examined  the  other  exceptions  taken  at  the  trial  and  points  tabed 
on  this  appeal,  and  do  not  find  anything  which  induces  us  to  interfere  with 
the  Judgment  as  rendered,  or  requires  any  special  notice.  The  judgment  ap- 
pealed from  should  be  affirmed,  with  costs. 


James  «.  Ford. 
(Common  Pleas  of  New  York  CUy  and  County,  Qeneral  Term.    April  7,  ISOOl) 

1.   NeOLISSKOB  — D^LNGSKOnS  PrIMISES — ^EiTIDBNOB. 

In  an  action  for  personal  iniuries  plaintUf  teatifled  that  he  entered  defendaat'i 
saloon  to  make  a  pnrchase:  that  he  attempted  to  depart  by  a  side  door,  which  wu 
unlocked,  and  which  he  had  frequently  used  as  a  means  of  exit;  that,  steppineont- 
ward  towards  the  street,  he  fell  into  the  cellar  opening,  and  was  injured:  ana  that 
there  was  insulBoient  light  to  enable  him  to  see  the  opening.  Defendant's  eridenea 
tended  to  show  that  the  side  door  was  locked,  and  that  plamtiH  was  warned  against 
leaving  by  it,  but  that,  heedless  of  the  warning,  he  unbolted  it.  Held,  that  the 
questions  of  defendant's  negligence  and  plaintiff's  contributory  negligence  wen 
for  the  jury,  and  that  their  verdict  for  plaintiff  would  not  be  disturbed. 
9.  Same — Plbasimo — Vabiamob. 

The  complaint  alleged  that  the  premises,  when  plaintiff  was  injured,  were  owned 
by  defendant,  and  the  answer  admitted  that  he  occupied  the  premises  and  carried 
on  his  business  therein.  Held,  that  failure  to  prove  ownership  of  the  premises  by 
defendant  was  not  such  a  variance  as  oould  have  misled  defendant. 

8.  BA.HB— EVISBKOE. 

In  an  action  for  personal  injuries,  it  is  competent  for  nlaintifCs  wife  to  state  the 
risible  Indications  of  plalntiil's  injuries  immediately  after  the  accident. 
4.  Same. 

Plaintiff,  having  stated  on  oross-ezamlnation  that  he  could  not  identify  the  per- 
son accompanying  Iiim  after  the  accident,  was  properly  allowed  to  testify  oonoem- 
ing  the  reason  why  he  was  not  positive. 

Appeal  from  city  court,  general  term. 

Action  for  personal  injuries  by  Thomas  M.  James  against  James  Ford. 
There  was  a  verdict  for  plaintiff  for  $500.  The  judgment  entered  thereon 
was  affirmed  by  the  general  term  of  the  city  court,  and  defendant  again  ap- 
peals. 

Argued  t)efore  Larremore,  C.  J.,  and  Dalt  and  Bisohoff,  JJ. 

H.  A.  Brann,  for  appellant.  Horwitz  <t  HerahfltUd,  {Otto  Hortoltz,  ot  oonu- 
sel,)  for  respondent 

BiscHOFF,  J.  Defendant  was  the  lessee  and  occupant  of  the  store  situated 
on  the  north-east  corner  of  Eighth  avenue  and  Fortieth  street,  in  the  city  of 
New  York,  where  he  was  engaged  in  the  retail  liquor  business.  The  store 
was  provided  with  two  doors  for  the  entrance  and  departure  of  customers, 
one  at  the  corner,  and  the  other  on  Fortieth  street,  some  distance  from  the 
corner.  Outside  ot  the  store,  and  directly  in  front  of  the  side  entrance,  there 
was  on  opening  leading  from  the  street  to  the  cellar  under  the  store,  which, 
when  not  in  use,  was  kept  covered.  On  the  night  of  October  9, 1886.  the 
plaintiff,  having  entered  the  store  by  means  of  the  corner  door  to  make  a  pur- 
chase, attempted  to  depart  therefrom  through  the  side  door,  and  fell  into  the 
cellar  opening,  which  was  then  being  used  and  left  uncovered,  and  sustained 
the  injuries  alleged.  Plaintiff  admitted  that  he  was  aware  of  the  existence 
of  the  cellar  opening;  that  he  had  frequently  entered  and  departed  from  the 
store  by  means  of  the  side  door,  walking  over  the  opening,  which  on  such  oc- 
casions had  been  covered,  but  testified  that  be  did  not  know  at  the  time  of 
the  accident  that  the  opening  was  in  use  or  uncovered;  that  there  was  insof- 


Digitized  by 


Google 


C.  p.  N.  Y.]  JAMEB  v.  FOBD.  605 

ficlent  light  to  enable  him  to  see  the  opening;  and  that  he  was  not  warned  or 
cautionecl  against  the  use  of  the  side  door  as  an  exit  from  the  store.     Defend- 
ant claimed,  and  on  the  trial  supported  his  claim  by  the  testimony  of  wit- 
nesses, tbat  nt  the  time  of  the  accident  the  side  door  was  looked  or  bolted, 
and  departure  from  the  store  by  means  of  that  door  thereby  sought  to  be  pre- 
vented; that  plaintiff  was  warned  against  leaving  by  the  side  door,  but  that 
the  'warning  was  unheeded,  and  tbat  to  enable  him  to  pass  through  the  side 
entrance  into  the  street  the  plaintiff  was  compelled  to  unlock  or  unbolt  the 
door.      On  this  evidence  the  court  below  submitted  the  questions  of  defend- 
ant's neg^ligence  and  plaintiff's  contributory  negligence  to  the  Jury,  who  found 
a  verdict  for  the  plaintiff  in  the  sum  of  8500.     No  tenable  ground  is  urged 
bj  defendant  for  reversal  of  the  judgment  of  the  lower  court.    Defendant  was 
engaged  in  business  nt  the  premises  where  the  accident  to  the  plaintiff  oc- 
curred, exposing  his  goods  for  sale  to  persons  wishing  to  buy,  and  there  he 
extended  a  general  invitation  to  all  such  persons  to  enter  his  store  for  that 
purpose.     He  thereby  represented  the  premises,  and  the  means  of  entrance 
and  departure  provided  for  the  use  of  customers,  to  i>e  safe  and  free  from  all 
risk  of  injury.    It  thus  became  defendant's  duty  to  exercise  reasonable  care 
In  maintaining  the  premises  and  the  means  of  entrance  and  departure  at  all 
times  in  such  condition  tbat  others  visiting  his  store  upon  business  might 
enter  and  depart  with  safety  to  themselves,  and  for  an  injury  arising  from  a 
breach  of  that  duty  the  defendant  is  answerable  in  damages.     Customers  en- 
tering the  premises  are  therefore  justifled  in  assuming  that  the  ostensible 
means  of  entrance  and  departure  are  reasonably  safe,  and  are  under  no  obli- 
gation, before  entering  or  departing,  first  to  ascertain  by  careful  inspection 
whettier  or  not  it  is  safe  for  them  to  do  so.    Dunn  v.  Durant,  9  Daly,  389; 
Ackert  v.  Lansing,  59  N.  Y.  646;  Sioords  v.  Edgar,  Id.  28;  Leary  \.  Wood- 
ruff, 4  Hun,  99,  76  N.  Y.  617;  Coughtry  v.  Woolen  Co.,  56  N.  Y.  124. 

It  is  unquestionably  true  that  before  plaintiff  can  recover  he  must  appear  to 
be  free  from  all  negligence  on  his  part  which  in  any  measure  contributed  to- 
wards the  happening  of  the  accident  resulting  in  his  injuries,  and  that  there 
must  be  affirmative  evidence  of  defendant's  negligence  which  led  to  the  acci- 
dent.    It  is  not  necessary,  however,  that  there  should  be  direct  evidence  of  the 
absence  of  contributory  negligence  on  the  plaintiff's  part.     The  absence  of  such 
contributory  negligence '  may  be  inferred  from  circumstances.     Warner  v. 
Railroad  Co.,  44  N.  Y.  465;  Wendell  v.  Railroad  Co.,  91  N.  Y.  420;  Haoh- 
ford  V.  Railroad  Co.,  53  if.  Y.  654.     When  the  plaintiff  rested  his  case  it 
fully  appeared  that  defendant  occupied  the  premises  for  the  purposes  of  bis 
bosiness;  that  plaintiff  entered  the  same  intending  to  make  a  purchase;  that 
he  attempted  to  depart  by  means  of  the  side  door,  which  was  unlocked  at  the 
time,  and  which  he  had  frequently  used  as  a  means  of  exit,  and,  stepping  out- 
ward towards  the  street,  fell  into  the  cellar  opening,  and  sustained  the  in- 
juries for  which  he  asks  to  be  indemnified.     These  facts,  in  oonjunction  with 
defendant's  duty  to  maintain  the  premises,  and  the  means  of  access  thereto 
and  departure  therefrom,  free  from  all  risk  of  injury,  together  with  plaintiff's 
right  to  assume  tbat  this  duty  liad  been  complied  with,  established  a  prima 
facie  case,  and,  in  the  absence  of  evidence  tending  to  disprove  plaintiff's  al- 
locations, he  was  entitled  to  recover.     The  motion  to  dismiss  the  complaint 
at  this  stage  of  the  proceedings  was  therefore  properly  denied.    Again,  when 
the  evidence  for  both  sides  was  submitted,  the  foregoing  facts  still  appeared, 
met,  however,  by  testimony  for  the  defense  that  the  side  door  was  locked  or 
bolted,  and  departure  by  tbat  means  cut  off,  but  that  plaintiff,  heedless  of 
warnings  against  the  use  of  the  side  door,  unlocked  or  unbolted  it,  and,  step- 
ping outside,  fell  into  the  opening  and  was  injured.     These  facts  introduced 
for  the  defense  were  in  turn  met  by  the  denials  of  the  plaintiff,  and  there  had 
then  arisen  such  a  conflict  of  evidence  as  to  entitle  the  plaintiff  to  have  the 
questions  of  defendant's  negligence,  and  his  own  contributory  negligence  sub- 
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mitted  to  the  jury.  A  refusal  to  submit  those  questions  to  the  jury  wonld 
therefore  have  been  error,  and,  for  the  reasons  above  stated,  the  refusal  of 
the  court  to  set  the  verdict  aside  as  against  the  evidence,  or  as  unsupported 
by  the  evidence,  must  be  sustained.  The  failure  to  prove  the  ownership  of 
the  premises  by  the  defendant  did  not  constitute  such  a  variance  of  proof  aa 
could  have  misled  the  defendant.  The  complaint  alleged  that  defendant  was 
ttie  owner,  while  the  answer  admitted  that  he  occupied  the  premises,  and  car- 
ried on  his  business  therein.  These  facts,  supported  by  evidence  of  the  cir- 
cumstances attending  the  accident,  substantially  established  the  plaintiff's 
cause  of  action  alleged  in  the  complaint.  Dunn  v.  Durant,  9  Daly,  389.  The 
admission,  against  defendant's  objection,  of  the  testimony  of  plaintiff's  wife 
concerning  the  ext«nt  of  her  husband's  injsries,  was  not  error.  The  witness 
was  not  called  upon  to  testify  as  an  expert,  or  concerning  her  belief  or  thoughts, 
or  the  operation  of  her  mind,  but  to  state  the  visible  indications  of  plaintiff's 
injuries  immediately  after  the  accident,  and  her  testimony  did  not  go  beyond 
this.  There  is  no  good  reason  for  excluding  evidence  of  the  injured  person's 
appearance  immediately  after  the  accident,  and  the  testimony  of  any  intelli- 
gent witness,  having  knowledge  of  such  appearance,  is  competent  for  tliat 
purpose.  Plaintiff  was  allowed  to  testify,  under  objection,  concerning  the 
reason  why  he  was  not  positive  who  was  with  him  on  returning  home  after 
the  accident.  The  objection  was  to  the  materiality  of  the  evidence,  but  it 
appears  that  the  testimony  was  elicited  to  explain  plaintifTs  statement  on 
cross-examination  that  he  could  not  identify  the  person  accompanying  him 
home,  and  in  that  connection  it  cannot  be  said  to  have  been  immaterial,  and 
the  objection  to  its  materiality  conceded  the  competency  of  the  evidence. 
Ward  V.  KUpatriek,  85  N.  Y.  413.  The  other  exceptions  on  defendant's  be- 
half to  the  admission  and  exclusion  of  evidence  are  equally  without  snfiBcient 
merit  to  warrant  a  reversal.  The  order  of  the  general  term  of  the  city  court, 
affirming  the  judgment  of  the  court  below,  should  be  affirmed,  with  costs. 
All  concur. 


JoBDAN  V.  Nbw  York  &  H.  B.  Co. 
{Common  Pleaa  of  New  York  CUy  and  County,  General  Term.    April  7, 1890.) 

PjiRS02?A.L  INJUBIIS — BzoBssnri  DAKA.aaS. 

In  an  action  for  personal  injuries,  a  verdiot  of  tll,000  will  not  be  set  aside  » 
ezoessive  merely  because  plaintiff  is  a  man  of  advanced  years,  where  the  Iniaries 
he  suffered  were  of  the  most  serious  character,  entaiUng  oonfinement  to  the  noiut 
and  to  his  bed  for  a  long  period,  great  suffering  of  body  and  anxiety  of  mind,  ex- 
pensive surgical  treatment,  besides  ordinary  attendance  of  physicians,  and  tiae  aah 
putation  of  a  large  portion  of  one  of  his  feet. 

Appeal  from  trial  term. 

Action  by  Henry  Jordan  against  the  New  York  &  Harlem  Batlroad  Com- 
pany to  recover  damages  for  injuries  to  his  foot  sustained  by  falling  oS  the 
front  platform  of  a  horse-car  of  defendant,  through  the  negligence  of  the 
driver  in  starting  the  car  before  he  was  upon  the  ground.  There  was  a  ver- 
dict for  plaintiff  for  911,000.  From  the  judgment  entered  thereon  defend- 
ant appeals. 

Argued  before  Labrehose,  0.  J.,  and  Dalt  and  Bischoff,  J  J. 

OMrles  T.  Titus,  (Henry  H.  Anderson,  of  counsel,)  for  appellant.  Sugh 
L.  Cols,  for  respondent. 

Labrehobe,  C.  J.  Upon  the  main  facts  alleged  and  proved  there  Is  very 
little  to  be  said.  Plaintiff  offered  abundant  proof  from  which  the  jury  miglit 
infer  negligence  on  the  part  of  the  defendant's  servant,  and  absence  of  con- 
tributory  negligence.  The  learned  judge  correctly  ruled  on  all  questions  sub- 
mitted to  him,  and  properly  presented  the  case  to  the  jury  for  their  determi* 
nation.    The  only  possible  question  that  could  arise  for  consideration  is  that 
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of  the  amotmt  of  the  damages  awarded.  The  learned  counsel  for  appellant 
claims  that  these  are  exoeaalTa.  I  have  carefully  considered  the  facto  of  the 
case,  and  the  authorities  which  he  dtes.  and  have  reached  the  conclusion  that 
the  verdict  of  the  jury  should  not  be  disturbed.  Th«  evidence  shows  that  the 
plaintiff,  though  a  man  of  advanced  years,  was  engaged  in  business  at  the 
time  of  the  accident,  and  that  he  has  since  been  unable  to  attend  to  any  busi- 
ness. He  testified  that  he  told  the  driver  to  stop  the  car  before  alighting,  and 
it  appears  that  said  car  was  at  a  standstill  before  he  attempted  to  step  down. 
While  he  was  in  the  act  of  descending,  the  driver  started  the  car;  and  he  wa» 
thrown  down,  and  run  over  by  the  wheels.  The  injuries  he  suffered  were 
of  the  most  serious  character,  entailing  confinement  to  the  bouse  and  to  his 
bed  for  a  long  period,  great  suffering  of  body  and  anxiety  of  mind,  expensive 
surgical  treatment,  l)esides  ordinary  attendance  of  physicians,  and  the  ampu- 
tation of  a  large  portion  of  one  of  his  feet.  The  learned  counsel  for  respond'- 
ent,  in  his  brief,  has  cited  many  cases  where  verdicte  for  a  much  larger 
amount  than  the  present  one,  of  $11,000,  were  sustained  on  appeal  for  in- 
juries not  as  serious  in  character  as  those  proved  upon  the  trial  of  this  action. 
If  the  plaintiff  had  been  a  young  man,  or  a  man  in  the  prime  of  life,  we 
hardly  think  it  would  be  seriously  claimed  that  such  sum  was  excessive,  un- 
der SQCh  circumstances.  We  do  not  feel  called  upon  to  reduce  this  amount 
dinply  because  tlie  claimant  is  advanced  in  years.  Presumably,  this  factor 
was  taken  into  consideration  by  the  jury  in  awarding  the  amount.  This  is  a 
qaestion  peculiarly  within  their  province;  and  there  is  nothing  in  the  evi- 
dence to  make  it  seem  probable  that  they  were  influenced  by  passion  or  prej- 
Ddice,  or  any  other  improper  motive.  The  judgment  appealed  from  should 
be  affirmed,  with  costs.    All  concur. 


BtLORDEAirz  V.  H.  Bknckb  Lithosbafhio  Co. 
(Common  Pleaa  of  New  York  CHty  and  County,  Oenerat  Term.    April  7, 1889.) 

OOBTBAOia — IiABOB  ON  StTNDAT. 

A  contract  to  give  instructions  in  the  art  of  photography  on  Sundav  la  illegal  and 
void,  since  tbe  work  contracted  for  is  in  violation  of  Pen.  Code  N.  Y.  S  368,  as 
■mended  1^  Laws  K.  T.  1883,  o.  8S8,  which  prohibits  "all  labor  on  Sunday  •  «  • 
excepting  the  works  of  necessity  or  charity;"  and  tliere  can  be  no  recovery  for 
larncea  rendered  nnder  it. 

Appeal  from  third  district  court. 

Action  by  Charles  Bilordeaux  against  H.  Bencke  Lithographic  Company, 
niere  was  judgment  for  defendant.    Plaintiff  appeals. 
Argued  before  Larremobe,  C.  J.,  and  Bisohuff,  J. 
Paul  Wilcox,  for  appellant.    Philip  W.  Holmes,  for  respondent. 

BiacHOFF,  J.  Plaintiff,  a  photographer,  agreed  to  instruct  defendant  in 
certain  secrets  of  the  art  of  photography,  for  which  defendant  promised  to 
pay  him  the  sum  of  $100.  It  was  part  of  the  agreement  that  the  instructions 
should  be  given  on  Sunday.  After  part  performance  on  plaintiff's  part,  de- 
fendant refused  to  proceed;  and  plaintiff  thereupon  brought  suit  to  recover 
the  sum  of  $50,  the'  unpaid  portion  of  the  compensation  agreed  upon.  The 
defense  was  that  the  contract  was  illegal,  being  in  violation  of  the  statute 
prohibiting  work,  excepting  for  charity  or  necessity,  on  Sunday;  and  judg- 
ment was  rendered  for  defendant,  from  which  an  appeal  has  been  taken. 

The  facta  were  admitted  upon  the  trial,  and  the  trial  justice  does  not  ap> 
pear  to  have  erred  in  his  application  of  the  law.  Upon  the  argument  of  this 
appeal,  counsel  for  appellant  contended  that  the  services  to  ^  rendered  by 
the  appellant  could  not  be  deemed  to  have  been  of  a  "servile"  nature,  and 
were  not,  therefore,  within  the  statutory  prohibition;  and  in  support  of  his 
views  he  cites  a  number  of  decisions  of  the  courts  of  this  state  defining  the 
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meaning  of  the  word  "servile,"  as  used  in  the  statute.  Ck>un8el  for  both 
parties  appear,  however,  to  have  overlooked  an  important  amendment  of  the 
Penal  Code  of  this  state.  Chapter  858  of  the  Laws  of  1883  amends  section 
268  of  the  Penal  Code  by  omitting  the  word  "servile,"  and  providing  that 
"all  labor  on  Sunday  is  prohibited,  excepting  the  works  of  necessity  or  char- 
ity." The  authorities  cited  by  counsel  for  appellant  are,  therefore,  no  longer 
applicable ;  and  the  services  ag^ed  to  have  been  performed  by  appellant  can- 
not be  said  to  have  been  required  in  a  work  "of  necessity  or  charity."  Nei- 
ther is  there  anything  in  the  statement  of  the  facts  agreed  upon  for  the  pur- 
poses of  the  trial  from  which  an  Inference  of  the  "necessity"  of  the  services 
of  the  appellant  on  Sunday  could  be  drawn.  The  contract,  being  in  violation 
of  an  express  statute,  was  therefore  illegal  and  void ;  and  neither  party  thereto 
-can  have  redress  against  the  other  for  a  breach.  Pennington  v.  Totoiuead. 
7  Wend.  276.    The  judgment  appealed  from  must  be  affirmed,  with  costs. 


Hahmokd  v.  Eokhardt  et  al. 
{Common  Pleas  of  New  Torh  City  and  County,  Oeneral  Term.    April  7,  ISQO.) 

liLITDhORD  A.XD  TENANT — HOLDINO  OVEB — PROVINCE  OF  JuBT. 

In  an  action  for  rent  for  the  year  commencing  May  1,  1889,  on  the  gromnd  tiiat 
there  was  a  holding  over  after  that  date,  it  was  shown  by  defendant's  testimoi^ 
that  all  machinery  had  been  taken  from  the  premises  before  that  date,  and  that 
that  and  the  preceding  days  were  legal  holidays,  and  that  on  the  Sd  of  Ttaiy,  by  rea- 
son of  a  civic  procession,  defendant  was  unabSs  to  cross  the  street  with  the  tracks, 
but  that  at  that  time  there  only  remained  some  broken  boards  upon  the  premises. 
Held,  that  whether  there  was  a  holding  over  was  s  question  for  the  jury,  and  it 
was  error  to  enter  judgment  for  plaiDtiii. 

Appeal  from  third  district  court. 

Action  by  Milton  B.  Hammond  against  Martin  Eckhardtand  others.    Judg- 
ment was  directed  for  plaintiff.    I^fendanta  appeal. 
Argued  before  LABBiaioKE,  C.  J.,  and  Bischoff,  J. 
A.  R.  Kling,  for  appellant.    G.  R.  Carrington,  for  respondent. 

Larbbuore,  C.  J.  This  was  an  action  brought  by  the  plaintiff  to  recover 
rent  for  the  month  of  July,  1889,  for  premises  Nos.  148  and  150  Bank  stre^ 
in  the  city  of  New  York.  The  evidence  shows  that  the  defendants  entered 
the  premises  in  the  year  1888,  under  a  written  lease  which  expired  May  1, 
1889,  at  an  annual  rent  of  61,800.  The  plaintiff  seeks  to  recover  rent  for  the 
year  commencing  the  1st  of  May,  1889,  on  the  ground  that  there  was  a  hold- 
ing over,  which  made  defendants  liable  for  the  rent  since  the  1st  of  May. 
The  answer  was  a  general  denial.  Upon  the  trial  Judgment  was  directed  for 
the  plaintiff  for  the  July  rent. 

The  main  question  in  dispute  was  as  to  the  surrender  and  acceptance  of  the 
premises.  This  question  was  one  of  fact,  and  should  have  been  submitted  to 
the  jury.  It  is  shown  by  defendants'  testimony  that  all  machinery  bad  been 
taken  from  the  premises  before  the  1st  of  May,  1889,  and  that  the  80th  of 
April  and  the  1st  of  May  were  legal  holidays,  and  that  on  the  2d  of  May,  by 
reason  of  the  civic  procession,  they  were  unable  to  cross  Broadway  with  their 
trucks,  but  that  at  that  time  there  only  remained  some  broken  boards  upon 
the  premises  In  question.  The  following  questions  were  put  to  the  landlord: 
"Question.  Did  you  not  know  that  they  moved  out  all  the  machinery  they  bad 
in  your  building  in  the  month  of  April?  Answer.  Ko.  Q.  Did  you  not  see 
them  moving  it  out  of  your  building  in  April?  A.  I  think  they  did."  The 
tenant,  after  the  termination  of  the  lease,  had  still  the  right  to  enter  upon  the 
premises,  within  a  reasonable  time,  for  the  purpose  of  removing  his  goods  and 
utensils,  which  he  may  do  if  he  does  not  exclude  the  landlord.  The  jodgead- 
mitted  evidence  to  show  that  after  the  1st  of  May  the  engineer  of  the  building 
had  a  conversation  with  one  of  the  defendants'  employes,  in  reference  to  fur- 
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niabing  steam;  but  it  does  oot  appear  tbat  8uob  employe  had  authority  to  bind 
the  defendants,  or  that  they  ratified  his  action.  Whether  or  not  there  was  a 
holding  over  was  clearly  a  question  for  the  jury,  upon  the  evidence;  and  it 
was  error  to  order  judgment  for  the  plaintiff.  The  judgment  appealed  from 
should  \m  revened,  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 


Sadlieb  v.  Bioos. 
(Common  Pleat  cf  Hfeu  Ti/rk  City  and  Covntu,  General  Term.    April  7, 1890.) 

PKACnOB — LlATB  TO  APPKAL. 

Amotion  for  reargument  or  for  leave  to  go  to  the  oonrt  of  apeals  will  be  wholly- 
denied  where  the  questions  determined  rest  wholly  in  the  application  of  elementary 
principles  of  law  to  the  f  aots  of  the  case,  and  the  moving  pu^  fails  to  point  out  any 
error  u  such  determination. 

Motion  by  respondent  for  reargument  or  leave  to  appeal  to  tbeV>art  of  ttp' 
peals.    For  former  report,  see  8  N.  Y.  Supp.  473. 

Argued  before  Bookstaveb  and  Bisohoff,  JJ. 

T.  O.  JBmuver,  for  appellant,  aaunden,  Webb  <(  Worcester,  for  respond- 
ent. 

fincHOFr,  J.  Respondent  fails  to  show  tbat  some  question  decisive  of  the 
case  has  been  overlooked,  or  that  the  decision  is  inconsistent  with  some  statute 
or  with  a  controlling  decision,  aud  no  sufficient  ground  for  reargument  is, 
therefore,  shown.  See  rule  16,  general  term  of  the  court  of  common  pleas. 
The  point  relied  upon  by  respondent  was  fully  discussed  upon  the  argument 
of  the  appeal,  and  was  determined  adversely  to  him.  See  opinion  herein,  gen- 
eral term,  February,  1890.  8  N.  Y.  Supp.  478.  Bespondent  is  further  pre- 
cluded from  urging  his  exception  to  so  much  of  the  charge  of  the  trial  justice 
as  assumed  that  respondent  was  the  purchaser  of  the  machinery  in  question, 
for  the  reason  that  he  failed  to  request  a  submission  of  that  question  to  the 
jury.  If  there  is  any  evidence  tending  to  prove  the  fact  assumed  by  the  trial 
justice  in  his  instructions  to  the  jury,  an  exception  to  such  instructions,  un- 
accompanied by  a  request  that  the  question  be  submitted  to  the  jury  for  their 
determination,  is  unavailing;  and  in  the  absence  of  such  request  the  party 
will  be  deemed  to  have  acquiesced  in  the  instructions.  Mallory  v.  Railroad 
Co.,  3  Abb.  Dec.  139.  Neither  does  this  case  present  any  such  difficult  or  ex- 
traordinary questions  of  law  as  would  warrant  this  court  to  add  to  the  already 
seriously  burdened  calendar  of  the  court  of  appeals.     The  questions  deter-  I 

mined  and  referred  to  in  the  opinion  rendered  on  the  appeal  herein  rest  wholly  | 

in  the  application  of  elementary  principles  of  law  to  the  facts  of  the  case,  and  j 

respondent  has  not  even  attempted  to  point  out  any  error  in  such  determlna-  < 

tion.    His  only  contention  on  this  application  is  that  the  facts  to  which  the  j 

legal  principles  are  applied  were  not  proven.  Weil  v.  Eckstein,  6  N.  Y.  St. 
Rep.  298;  Taylor  v.  Amoias,  15  N.  Y.  St.  Rep.  388;  Spoffard  v.  iJotoan,  14 
Daly,  236.     This  motion  should,  therefore,  be  wholly  denied,  with  costs. 


Bebg  «.  Carroll  et  al. 
{Common  Pleat  of  New  York  City  and  County,  QeneraX  Term.    April  7, 1890.) 

L  Mastxb  Aim  BxBYANT — Action  fob  Bbbvioks. 

In  am  action  for  salary,  where  the  term  of  employment  has  not  expired  by  lim- 
itation, plaintiff  is  not  required  to  show  a  oontlauanoe  of  the  employment  in  order 
to  make  out  a  mima  facie  case,  as,  in  the  absence  of  proof  to  the  contrary,  It* 
oontinnanoe  will  be  presumed. 
&  Bavb. 

Nor  is  it  inonmbent,  in  snob  action,  for  plaintiff  to  show  an  actual  rendition  of 
services;  readiness  to  act  nnder  directions  of  defendant  being  all  that  can  be  re- 
quired. 
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Appeal  from  Mtb  district  court. 

Action  by  Isaac  Berg  against  Joseph  W.  Carroll  and  another.    There  was 
Judgment  for  plaintiff,  and  defendants  appeal  therefrom. 
Argued  before  Lakremore,  C.  J.,  and  Bischoff,  J. 
Shepard  &  Osbom,  for  appellants,    aamtcel  D.  Levy,  for  respondent. 

BisoHOFF,  J.    Joseph  Gluckman,  plaintiff's  assignor,  was  employed  by  de- 
fendants as  traveling  salesman  under  a  written  contract,  pursuant  to  the 
terms  of  which  the  defendants  agreed  to  employ  him  from  April  22,  1^9,  to 
December  31,  1889,  at  the  annual  salary  of  ;|1,500,  payable  in  weelUy  install- 
ments of  $30  each;  and  this  action  was  brought  to  recover  the  instaiimente 
for  the  five  weeks  commencing  July  6tb  and  ending  August  10th.    Upon  the 
trial,  plaintiff  introduced  evidence  tending  to  show  that  shortly  before  July  5. 
1889,  Gluckman  was  in  St.  Louis  upon  defendants'  business,  and  that,  owing 
to  their  neglect  to  supply  him  with  the  necessary  money  for  expenses,  he  waa 
compelled  to  return  to  Jl^ew  York,  and  arrived  there  about  July  5th.     It  also 
appeared  on  the  part  of  plaintiff  that,  on  his  return,  Gluckman  at  once  re- 
ported at  defendants'  place  of  business,  and  demanded  further  instructions  in 
his  employment,  besides  an  advance  of  money  for  his  necessary  expenses  in 
their  business,  but  that  defendants  wholly  failed  to  give  such  instructions  or 
to  supply  such  money,  and  that  after  awaiting  such  instructions  for  five 
weeks,  from  July  6th  to  August  lOtb,  without  receiving  either  instructions 
to  proceed,  or  traveling  expenses  or  salary,  Gluckman  on  the  last-mentioned 
day  elected  to  terminate  his  employment.    He  thereupon  assigned  his  claim 
for  salary  for  the  five  weeks  mentioned  to  the  plaintiff,  testified  that  through- 
out the  period  mentioned  the  former  was  not  only  ready  and  willing  to  con- 
tinue his  employment,  but  that  he  also  held  himself  in  readiness  to  perform 
such  services  as  defendants  might  have  properly  required  of  him  ander  his 
contract  of  employment,  and  that  defendants  were  repeatedly  advised  to  that 
effect.    Defendants,  on  the  other  hand,  adduced  proof  tending  to  show  that 
Gluckman,  in  violation  of  instructions  to  proceed  from  St.  Louis  to  Chicago 
upon  defendants'  business,  returned  to  New  York,  and  on  his  return  abso- 
lutely refused  to  continue  his  employment  unless  they  would  agree  to  the  pay- 
ment of  a  demand  not  involved  in  this  action,  the  particulars  of  which  were 
nowhere  sufficiently  explained.    It  was  claimed  for  the  defendants  that  this 
refusal  on  Gluckman's  part  constituted  a  breach  of  his  contract,  and  an  aban- 
donment by  him  of  his  employment,  and  that,  because  of  such  breach  and 
abandonment,  he  was  precluded  from  recovering  any  salary  alleged  to  have 
accrued  subsequent  thereto.    Upon  this  contradictory  evidence  the  trial  jus- 
tice charged  the  jury  that  they  must  determine  whether  or  not  there  was  a 
termination  of  the  contract,  by  abandonment  of  the  employment  or  otherwise, 
on  the  part  of  either  party,  prior  to  the  period  for  which  the  salary  was  claimed, 
and  that,  if  they  found  that  there  was  such  termination  or  abandonment, 
plaintiff  could  recover  only  such  salary  as  had  accrued  to  Gluckman  prior 
thereto,  but,  if  they  found  there  was  no  such  termination  of  the  contract  or 
abandonment  of  the  employment,  and  that  Gluckman  held  himself  ready,  dur- 
ing the  period  for  which  salary  was  claimed,  to  receive  and  act  upon  defend- 
ants' directions  touching  his  employment,  plaintiff  was  entitled  to  recover  the 
full  amount  claimed  without  proof  showing  that  actual  services  were  ren- 
dered.   The  jury  returned  a  verdict  for  plaintiff  for  the  full  amount  claimed. 

Defendants  denied  any  breach  of  contract  or  abandonment  of  employment 
on  their  part,  and  alleged  that  such  abandonment  was  by  Gluckman.  Gluck- 
man, however,  denied  that  he  abandoned  defendants'  service  prior  to  August 
10th,  and  further  denied  that,  prior  to  said  last-mentioned  date,  he  Iiad  l>een 
discharged  or  dismissed  by  defendants.  There  was  evidence  upon  the  trial  in 
support  of  the  contention  of  each  party,  presenting  such  a  conflict  concern- 
ing the  fact  of  the  termination  of  the  contract,  or  the  abandonment  of  the 
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employment  thereunder,  prior  to  Angust  10th,  as  to  render  the  submis- 
sion of  that  question  to  the  jury  imperative  upon  the  court.  The  jury  hav- 
ing found  for  the  plaintiff  in  the  full  amount  claimed,  it  must  be  assumed, 
for  the  purposes  of  this  appeal,  that  the  contract  of  employment  continued 
valid  and  subsisting  during  the  period  for  which  the  salary  demanded  in  this 
action;  and,  there  being  no  exceptions  to  charge  or  refusals  to  charge,  the 
only  questions  presented  for  review  are  those  arising  upon  the  denial  of  the 
motions  for  dismissal,  «nd  the  exceptions  to  the  admission  and  exclusion  of 
evidence.  A  motion  for  dismissal  was  made  by  defendants'  counsel  when 
plaintiff  closed  his  direct  proof,  and  again  upon  the  .final  submission  of  the 
case;  and,  as  both  motions  were  made  upon  substantially  the  same  grounds, 
they  may  be  considered  together.  These  grounds  were  that  the  evidence 
failed  to  show  that  the  employment  had  continued  during  the  period  for  which 
salary  was  claimed;  that  it  appeared  that  such  employment  had  been  aban- 
doned prior  to  the  commencement  of  that  period ;  that  plaintiff's  remedy,  if 
the  abandonment  by  defendants  was  without  justification,  or  by  Gluckman 
upon  sufficient  provocation,  was  by  an  action  for  damages  for  breach  of  the 
contract,  and  not  for  salary;  and  that  salary  could  only  be  recovered  upon 
proof  that  the  services  for  which  compensation  was  claimed  had  been  actually 
performed,  but  that  plaintiff  had  failed  to  show  such  performance  by  Gluck- 
man. The  period  for  which  defendants  had  agreed  to  employ  Gluckman  was 
trom  April  22,  1889,  to  December  31,  1889.  It  was  admitted  by  the  plead- 
ings that  Gluckman  entered  upon  the  employment,  and  continued  therein  un- 
til July  5th.  The  relation  of  employer  and  employe  having  been  once  estab- 
lished under  the  contract  admitted  to  have  been  entered  into,  and  the  term  of 
employment  not  appearing  to  have  expired  by  limitation,  it  must  be  presumed 
to  have  continued  until  the  contrary  appeared.  1  Greenl.  Ev.  §41etseq;  Beck- 
wttA  v.  Whalen,  65  N.  Y.  822.  To  make  out  a  prima  facie  case,  plaintiff, 
then,  was  not  required  by  affirmative  proof  to  establish  a  continuance  of  the 
employment.  Its  continuance  was  to  be  presumed  until  affirmative  proof  of 
its  termination  was  introduced.  There  was  nothing  in  plaintiff's  direct  proof 
showing  a  termination  of  the  contract  of  employment  by  either  party  thereto. 
Gluckman  distinctly  denied  that  he  bad  ever  left  the  defendants'  employment. 
Defendants  introduced  proof  tending  to  show  an  abandonment  of  the  employ- 
ment, which  was  met  by  opposing  proof  on  the  part  of  the  plaintiff;  and  when, 
upon  the  final  submission  of  the  case,  the  motion  for  dismissal  was  renewed, 
there  was  a  conflict  of  evidence  concerning  such  question  which  could  only 
have  been  properly  determined  by  the  jury. 

Neither  was  it  incumbent  upon  plaintiff  to  show  the  actual  rendition  of 
services  by  Gluckman.  The  contract  was  for  continuous  employment,  and 
readiness  to  act  upon  the  direction  of  the  defendants  was  all  that  could  be  re- 
quired. In  the  absence  of  any  express  provision  to  the  contrary,  all  that  the 
employe  engages  to  do  is  to  hold  his  time  and  services  subject  to  the  disposal 
of  his  employment,  as  may  from  time  to  time  be  assigned  to  him.  If  the  em- 
ploye  holds  himself  in  readiness,  and  complies  with  his  employer's  directions, 
in  such  employment,  he  has  discharged  his  obligation;  and  the  law  will  not 
require  him  to  forfeit  his  right  to  the  compensation  agreed  upon  because  the 
employer  has  seen  St  to  withhold  directions  from  him,  and  thus  kept  him  in 
idleness.  An  abandonment  of  the  employment  by  the  defendants  cannot, 
therefore,  be  predicated  upon  their  neglect  to  require  actual  services  from 
Qlnckman,  unaccompanied  by  some  affirmative  act  indicating  the  latter's  dis- 
charge or  dismissal  from  service. 

There  being,  then,  nothing,  upon  the  close  of  plaintiff's  direct  proof,  to 
show  a  termination  of  the  employment,  and  there  being  a  conflict  of  evidence 
concerning  such  termination  upon  the  final  submission  of  the  case,  the  mo- 
tions to  dtomisB  were  properly  denied.  The  verdict  established  the  fact  that 
the  employment  continued  up  to  August  10th.  The  case  of  Moody  v.  Leverioh, 
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4  Daly,  401. 14  Abb.  Pr.  (N.  S.)  145.  and  Weed  v.  Burt.  78  X.  T.  193,  an 
not  applicable  to  the  facts  of  tbia  case.  In  those  cases  it  appears  that  the 
salary  sought  to  have  been  recovered  accrued  subsequent  to  the  dismissal  ot 
the  plaintiff  from  the  defendant's  employment,  while  in  this  action  the  salai;- 
sought  to  be  recovered  accrued  during  the  continuance  of  the  employmenb. 

Neither  of  defendants'  exceptions  to  the  rulings  of  the  trial  Jiutioe  oa  the 
admission  and  exclusion  of  evidence  shows  suflaclent  merit  to  warrant  a  re- 
versal.   The  Judgment  should  be  afiSrmed,  with  costs. 


Cohen  v.  Hershfield. 
(Common  Pletu  of  Sew  York  City  and  Coumiu,  Oenerai  Term.    April  7, 18901) 

FACTORS  AND  BbOKIBS — COMinSSIONS— PaTMBNT  TO  THIRD  FSBSON— DkCKIT. 

Where  a  vendee  fraudulently  conceals  the  fact  that  she  purchased  throngfa  a 
broker  employed  by  the  vendor,  and  represents  that  a  third  person  was  the  procnr- 
ine  cause  of  the  sale,  whereby  the  vendor  is  induced  to  pay  the  oommiasions  to  soch 
tb&d  person,  the  broker  cannot  sue  the  purchaser  for  lost  oommissiona,  as  ti» 
vendor's  liability  to  him  is  not  affected  by  such  payment  to  the  third  person. 

Appeal  from  second  district  court 

Action  by  Marks  Cohen  against  Bertha  Hershfield.    There  was  Judgment 
for  plaintiff.    Defendant  appeals. 
Argued  before  Labremobe,  C.  J.,  and  Bischoff,  J. 
Lewis  Johnston,  for  appellant.    Christopher  Fine,  for  respondent. 

BisoHOFP,  J.    Plaintiff,  a  real-estate  broker,  was  employed  as  such  by  one 

Blumberg  to  sell  the  latter's  house,  No.  306  Henry  street,  in  the  city  of  New 
York,  and  acting  in  pursuance  of  such  employment  be  procured  a  purchaser 
in  the  person  of  the  defendant.     Thereafter,  as  plaintiff  claims,  the  defendant, 
conspiring  with  her  brother,  one  Lappart,  to  cheat  and  defraud  him  out  of 
his  commissions  from  Blumberg,  concealed  the  fact  that  she  became  such 
purchaser  through  the  efforts  and  instrumentality  of  the  plaintiff,  and  falsely 
and  fraudulently,  and  with  intent  thereby  to  deceive  him,  and  to  induce  him 
to  pay  such  commissions  to  Lappart,  represented  that  she  became  such  pur- 
chaser through  the  said  Lappart.    Plaintiff  further  alleges  that,  reljring  upon 
such  representations,  Blumberg  was  induced  to  pay,  and  did  pay,  the  amount 
of  such  commissions  to  Lappart,  and  that  thereby  such  commissions  were  lost 
to  him;  and  he  seeks  in  this  action  to  recover  the  amount  of  his  alleged  dam- 
age from  the  defendant.    In  the  court  below  plaintiff  was  allowed  to  recover. 
It  is  dilBcult  to  conceive  upon  what  principle  of  law  the  judgment  can  be  sus- 
tained.    Admitting  every  fact  relied  upon  by  the  plaintiff  he  has  utterly  failed 
to  show  a  cause  of  action,  and  the  complaint  should  have  been  dismissed  upon 
defendant's  motion.    Blumberg  chose,  at  his  own  peril,  to  determine  Lap- 
part's  claim  to  the  commissions  by  payment  thereof  to  him,  and  it  has  been 
repeatedly  held  that  if  a  debtor  pay  the  amount  of  his  indebtedness  to  one  of 
two  or  more  persons  asserting  opposing  claims  thereto,  the  person  to  whom 
payment  was  made  is  not  liable  to  the  person  subsequently  proving  himself 
entitled  to  payment,  for  the  amount  received.    See  Patrick  v.  MeUsaJf,  37  N. 
Y.  334.    In  Butterworth  v.  Gould,  41  N.  Y.  450,  approving  of  and  following 
Patrick  V.  Metcalf,  the  court  of  appeals  hold  it  to  be  a  principle  well  estat^ 
lished  by  authority  that  "where  a  defendant  has  received  moneys  due  to  the 
plaintiff,  but  claiming  it  as  his  own  under  circumstances  in  which  he  has  no 
authority  from  the  plaintiff,  and  does  not  act  under  any  pretense  of  such  aa- 
thority,  and  the  payment  to  him  is  made  in  proposed  recognition  of  his  title 
thereto  as  his  own,  and  does  not  operate  to  discharge  the  payor  from  his  lia- 
bility to  the  plaintiff,  then  and  in  such  case  there  is  no  trust,  and  no  implied 
promise  to  pay  the  money  to  the  plaintiff. "     Applying  the  principle  referred 
to  to  the  facts  claimed  by  the  plaintiff,  it  Is  apparent  that  he  is  not  entitled  to 
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recovery  against  Lappart,  the  actual  recipient  of  the  commissions  in  question, 
and  there  is  much  less  ground  for  holding  the  defendant.  Ko  fraud  or  mis- 
representation was  practiced  upon  the  plaintiff.  He  parted  with  nothing  on 
the  faith  of  any  representations  of  the  defendant,  and  his  right  to  commis- 
sions from  Blamberg,  at  whose  request  he  rendered  -  the  services  leading  to 
the  sale,  remains  intact,  and  is  in  no  wise  or  manner  abridged  or  affected  by 
payment  of  the  commissions  to  Lappart.  How,  then,  has  plaintiff  been  dam- 
aged? If  fraud  and  deceit  were  intended  it  was  not  upon  plaintiff,  but  upon 
Blumberg,  who  paid  the  commissions  to  Lappart.  Blumberg  might  complain, 
bat  clearly  not  the  plaintiff,  and  fraud  without  damage  does  not  confer  a  right 
of  action.  Taylor  y.  Quest,  58  N.  T.  262,  266.  The  judgment  appealed 
from  mast  be  reversed,  with  costs,  and  a  new  trial  ordered. 


Habft  e.  ToNNKLLT  et  ah 

(Common  Pleat  of  Hew  York  City  and  County,  General  Term.    April  7, 1890.) 

IiUn>u>Ki>  XKD  TsNAHT — Rent — Asriux^. 

A  jodgment  for  defendant  in  an  action  for  rent  will  not  be  disturbed  on  appeal 
where  there  is  evidence  tending  to  show  a  surrender  of  the  premises  by  def  endantt 
and  aoceptanoe  by  plaintiff. 

Appeal  from  third  district  court. 

Action  by  Charles  Harft  against  Walter  Tonnelly  and  Irving  B.  Welcome. 
There  was  judgment  for  defendants.    Plaintiff  appeals. 

Argued  before  Lasbemork,  G.  J.,  and  Bischoff,  J. 

Henry  Wehle,  for  appellant.  John  Tonnelly,  {F.  B.  Barnard,  of  counsel,) 
for  respondents. 

Labbemobe,  C.  J.    This  action  was  brought  to  recover  rent  due  for  the 
month  of  November,  1888,  for  premises  No.  18  Clinton  place,  in  the  city  of 
Xew  York,  under  an  alleged  verbal  lease  made  May  1,  1888,  for  the  term  of 
one  year.    Defendants  denied  that  such  lease  was  ever  made,  and  also  claimed 
a  surrender  of  the  premises  by  the  defendants,  and  acceptance  by  the  plain- 
tiff.   These  were  the  main  issues  litigated  in  the  court  below,  and  were  purely 
questions  of  fact  upon  the  evidence  offered.    It  appears  by  the  testimony  thsi 
in  November,  1887,  the  parties  all  executed  a  written  lease,  whereby  the  plain- 
tiff leased  the  premises  in  question  to  the  defendants  for  two  years  and  five 
months  from  December  1,  1887;  that,  at  the  time  of  the  execution  of  the 
lease,  defendants  tendered  one  month's  rent,  which  plaintiff  refused  to  accept, 
because  they  did  not  tender  at  the  same  time  the  price  of  certain  property. 
He  told  them  to  watt  until  December  1st.     Upon  that  day  the  defendants 
called  to  pay  the  rent  for  December,  and  also  for  the  alleged  property,  when 
plaintiff  look  the  lease  from  bis  desk,  and  destroyed  it,  telling  defendants  he 
would  not  let  them  have  the  premises.    Afterwards,  on  the  same  day,  he  told 
the  defendants  he  had  changed  his  mind,  and  would  let  them  have  the  prem- 
ises, and  would  prepare  a  new  lease,  with  the  same  conditions  as  the  one  de- 
stroyed, whereupon  defendants  paid  one  month's  rent  and  went  into  posses- 
sion.   Some  time  thereafter  the  plaintiff  presented  a  new  lease,  unlike  the  one 
destroyed,  which  defendants  refused  to  sign,  because  not  according  to  the 
agreement;  and  no  second  lease  was  ever  executed,  nor  any  other  lease  ever 
made.    It  appears  to  be  quite  evident  that  defendants  continued  in  possession 
of  the  premises  with  the  expectation  of  receiving  the  same  lease  that  they  had 
previously  signed,  for  two  years  and  five  months,  which  lease,  as  above  stated, 
was  destroyed.    Plaintiff  based  his  action  upon  the  lease  or  agreement  made 
Uay  1, 18&,  and  cannot  now  claim  to  recover  upon  any  other.     He  failed  to 
prove  such  a  contract  by  a  preponderance  of  evidence.    It  is  unnecessary  to 
refer  to  the  testimony,  which  is  very  voluminous,  as  it  fully  appeai-s  on  the 
v.9K.Y.8.no.7 — 33 
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return.  It  the  surrender  and  acceptance  was  duly  made, — and  there  is  some 
testimony  to  that  effect, — the  judgment  rendered  should  not  be  disturbed  on 
appral,  but  should  be  aflSnued,  with  costs. 


Abnson  0.  Abrahahson  et  al. 

{Camiruyn.  Plea*  of  New  York  City  and  County,  Oeneral  Term.    April  7, 1890.) 

Hbootiable  Instruments — Indoesebs— Fobbed  Note. 

Indorsers  of  a  promissory  note  cannot  take  advantage  of  the  fact  that  the  sipia- 
ture  of  the  maker  was  forged. 

Appeal  from  fourth  district  court.  . 

Action  by  Paula  Arnson  against  Wolf  Oekowsky  and  Max  Abrahamson  and 
Nathan  Storm.  The  two  last-named  defendants  appeal  from  the  judgment 
entered  in  favor  of  plaintiff. 

Argued  before  Larremore,  C.  J.,  and  Bischoff,  J. 

Abraham  H.  Sarasohn,  for  appellants. 

Labbehore,  C.  J.  This  was  an  action  brought  upon  a  promissory  note 
against  the  defendant  Gekowsky,  the  maker,  and  the  defendants  Max  Abra- 
hamson  and  Nathan  Storm,  two  indoraers  upon  the  note.  It  was  insisted  u 
a  defense  that  the  note  was  a  forgery,  upon  which  an  issue  was  framed  and 
tried,  and  a  verdict  rendered  in  favor  of  the  defendant.  The  indorsers  claimed 
that  they  were  discharged  from  liability  on  account  of  said  alleged  forgery. 

It  is  a  well-settled  legal  principle  that  an  indorser  impliedly  warrants  that 
the  instrument  is  not  forged;  and,  if  it  is,  he  is  liable  upon  this  warranty.  He 
cannot  question  the  signature  of  the  maker  or  previous  indorser.  or  take  ad- 
vantage of  the  fact  that  the  signature  of  the  maker  or  previous  indorser  vas 
forged.  Turner  v.  Keller.  66  N.  Y.  66;  Herrick  v.  Whitney,  15  Johns.  240; 
SAot)erv.JSAte,  16  Johns.  201;  ilforrison  v.  Cwrrie,  4  Duer, 79.  The  acceptor 
of  a  bill  is  presumed  to  know  the  signature  of  the  drawer;  and.  If  the  bill  is 
accepted  upon  the  faith  of  his  indorsement,  he  is  liable  to  a  h<ynaftde  indorsee 
or  Iiolder  for  value,  even  though  the  bill  proves  to  be  a  forgery.  NaUanal 
Park  Bank  v.  Ninth  Nat.  Bank,  46  N.  Y.  77;  Bank  of  Commerce  v.  Union 
Bank,  8  N.  Y.  230.  See,  also,  Coggtll  v.  Bank,  1  N.  Y.  113.  It  has  been 
decided  that  where  a  note  is  indorsed  for  the  accommodation  of  the  maker  or 
payee,  and  is  negotiated  to  a  third  person,  who  pays  value  for  it,  the  party  re- 
ceiving it,  and  who  pays  value,  is  entitled  to  recover  upon  it  against  such  in- 
dorser notwithstanding  the  purchaser  took  it  with  full  knowledge  that  it  wm 
accommodation  paper.  Soss  v.  Bedell,  5  Duer,  462;  €frant  v.  BUicott,  1 
Wend.  227 ;  Commercial  Bank  v.  Norton,  1  Hill,  501.  This  case  comes  within 
the  rule  of  Fassin  v.  Huhhard,  55  N.  Y.  465,  as  there  was  no  limitation  o( 
the  indorsers'  liability  upon  the  contract.  The  judgment  appealed  from  should 
be  reversed  as  to  the  defendants  Max  Abrahainson  and  Nathan  Storm,  and 
judgment  should  be  ordered  against  tliem  in  favor  of  the  plaintiff,  with  cosb. 


BoHM  V.  Y.  LoEWJER's  Oahbrintjs  Brewebt  Co. 
{Camrtum  Pleas  (if  New  York  City  and  County,  Oeneral  Term.    April  7,  IW.) 

..  COBPOBATIOKS— POWBBS  OF  OFFICERS — Bt-LaWS. 

Where  a  corporation  adopts  a  b  j-law  proyldiug  that  all  oontraots  by  it  tnvolTiii| 
a  liability  for  laOO  or  more  must  be  in  writiag,  executed  by  both  the  president  asd 
treasurer,  and  attested  by  the  seal  of  the  company,  It  cannot  be  held  liable  on  a 
lease  to  It  reserving  a  rent  ezoaeding  $600,  and  executed  by  the  president  ilone, 
without  the  seal  of  the  company;  and  this  whether  the  lessor  had  notice  of  the  br- 
law  or  not.  Following  RaOttmm  v.  Snow,  8  N.  T.  Supp.  985. 
L  Same— Ratifioatiok  of  Contraot. 

In  such  a  case,  no  ratification  can  be  based  on  the  treasurer's  knowledge  of  tto 
facts  where  his  testimony  that  he  refused  to  sign  the  lease  Is  wholly  uncontrsdicud. 
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Appeal  from  fourth  district  court. 

Action  for  rent  by  Rudolpli  Bohm  against  V.  Loewer's  Gambrinus  Brewery 
Company.  There  was  a  judgment  for  plaintiff,  and  defendant  appeals  there- 
from. 

Argued  before  Larremore,  C.  J.,  and  Bischoff,  J. 

C.  J.  9.  Hall,  for  appellant.    Jacob  L.  Hanes,  for  respondent. 

BiSGHOFF,  J.  Defendant  is  a  corporation  managed  by  three  trustees, — 
Xoewer,  the  president.  Hall,  the  treasurer,  and  Tcmplcins;  they  being  also  the 
only  stockholders.  The  business  of  the  corporation  was  the  manufacture  and 
sale  of  beer,  and  the  by-laws  adopted  at  a  joint  meeting  of  the  stockholders 
and  trustees  for  the  management  of  the  company's  business,  among  other 
things,  provided  that  no  liability  on  behalf  of  the  corporation  should  be  con- 
tracted, exceeding  in  amount  $100,  excepting  with  the  consent  of  the  treasurer, 
or  at  least  two  of  the  trustees,  and  that  all  contracts  involving  a  liability  of 
the  corporation  for  $500  or  more  must  be  in  writing,  executed  by  both  the 
president  and  treasurer,  and  attested  by  the  seal  of  the  company.  On  or  about 
August  23,  1889,  the  plaintiff,  by  an  instrument  bearing  date  on  that  day, 
and  under  his  hand  and  seal,  undertook  to  let  and  rent  the  premises  known 
as  "No.  129  Orchard  Street,"  in  the  city  of  New  York,  to  the  defendant,  for 
the  period  of  eight  months  commencing  September  1,  1889,  at  the  annual 
rental  of  $900,  payable  in  installments  of  $75  each,  in  advance,  on  the  Ist  day 
of  each  and  every  month.  This  alleged  lease  was  also  executed  by  Valentine 
Loewer  as  president  of  the  defendant,  but  not  by  the  treasurer;  and  the  seal 
of  the  defendant  does  not  appear  to  have  been  affixed.  No  rent  ever  appears 
to  have  been  paid,  and  an  action  was  brought  to  recover  the  first  monthly  in- 
stallment, due  September  1, 1889.  The  trial  resulted  in  a  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant  for  the  sum  of  $75.55,  the  amount 
of  rent  and  interest,  with  costs;  and  from  that  judgment  defendant  appeals 
to  this  court. 

A  careful  examination  of  the  evidence  fails  to  reveal  any  legal  merit  in 
favor  of  the  plaintiff.  The  execution  of  the  lease  having  been  denied,  it  was 
incumbent  upon  the  plaintiff  to  prove  a  lease  binding  and  operative  upon  the 
defendant.  In  this  he  has  utterly  failed.  The  liability  sought  to  be  charged 
upon  the  defendant  under  the  alleged  lease  exceeds  the  sum  of  $500,  and 
comes,  therefore,  within  the  provisions  of  the  defendant's  by-laws  limiting 
its  creation  to  an  instrument  in  writing  executed  by  the  president  and  treas- 
nrer,  and  attested  by  the  corporate  seal;  and  plaintiff  was  chargeable  with  no- 
tice of  these  restrictive  provisions  upon  the  powers  of  defendant's  officers. 
Rathbum  v.  Snow,  (Com.  Fleas,  Gen.  Term,)  8  N.  T. Supp.  925;  WetUrftOd 
V.  Radde,  7  Daly,  826. 

An  attempt  was  made  by  the  plaintiff,  upon  the  trial,  to  snow  a  subsequent 
adoption  or  latiflcation  of  the  president's  act  by  the  trustees,  predicated  upon 
the  neglect  of  the  trustees  to  repudiate  the  transaction  when  it  was  brought 
to  their  notice.  But  in  this  attempt  the  plaintiff  was  equally  unsuccessful. 
The  only  trustees  who  appear  to  have  had  notice  of  the  execution  of  the  al- 
leged lease  by  the  president  were  the  president  himself  and  Mr.  Hall,  the 
treasurer.  The  trustees,  however,  as  such,  could  not,  pursuant  to  the  pro- 
visions of  the  by-laws  mentioned,  have  originally  created  any  liability  on  be- 
half of  the  corporation  exceeding  $500  in  amount;  and  it  cannot  be  said  that 
they  can  by  implication  do  the  acts  prohibited  in  unequivocal  terms.  Peter' 
ion  V.  Mayor,  etc.,  17  N.  Y.  449;  Brady  v.  Mayor,  etc.,  20  N.  Y.  312-319. 

Again,  when  Mr.  Hall  was  requested  to  sign  the  alleged  lease  as  treasurer, 
be  refused;  and  his  testimony  on  this  point  is  wholly  uncontradicted.  No 
ratification  can,  therefore,  be  based  upon  his  knowledge  of  the  facts.  The 
JQdgment  must  be  reversed,  with  costs,  and  a  new  trial  ordered. 
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Bond  «.  Brewster. 
(Common  Pleag  of  New  Tvrk  Oit\i  and  County,  General  Term.    April  7, 1881) 

SlAKDBB— FLBADINa  AND  PrOOT. 

In  an  action  tor  shmder  the  oomplaint  alleged  that  defendant  said  of  plaintiff: 
"We  hare  notpaid  him  amy  oommissions.  We  ha^e  lent  him  money  which  he hu 
not  repaid.  We  have  done  printing  for  him  for  which  no  charge  has  been  made;' 
that  the  words  were  spoken  In  answer  to  an  inquiry  as  to  whether  oommissions  had 
been  paid  by  defendant  to  plaintiff,  and  were  accompanied  witfa'cartalninflecUons 
of  voice,  glanoes,  gestures,  and  movements  indicating  the  Ironical  sense  of  the 
words,  •  •  •  and  ezplcdning  the  true  meaning  of  the  language  used  to  be  thai 
the  said  loan  and  services  were,  in  fact,  payments  as  commiBsions  or  rewardi;" 
that  such  conversation  took  place  between  defendant  and  an  officer  of  plaintiiFs 
employer;  and  that  the  result  thereof  was  that  plaintiff  was  discharged  from  his 
position.  No  evidence  was  offered  as  to  the  ironical  meaning,  inflections  of  voice, 
gestures,  eta  Held,  that  a  judgment  tor  plaintiff  oonld  not  be  sustained.  Dilt, 
J.,  dissenting. 

Appeal  from  trial  term.  An  action  for  slander  by  Addison  Curtis  Bond 
against  Charles  Brewster.  The  alleged  slanderous  words  set  forth  in  tb« 
complaint  are  that  defendant  said  of  plaintiff:  "  We  have  not  paid  him  an; 
commissions.  We  have  lent  him  money  which  he  has  not  repaid.  We  have 
done  printing  for  him  for  which  no  charge  has  been  made."  It  is  farther 
alleged  in  said  complaint  that  said  words  were  spoken  in  answer  to  an  in- 
quiry as  to  whether  commissions  had  been  paid  by  defendant  to  plaintiff,  and 
that  the  words  above  quoted  were  accompanied  with  "certain  inflections  of 
voice,  glances,  gestures,  and  movements  indicating  the  ironical  sense  of  tbe 
words,  *  *  *  and  explaining  the  true  meaning  of  the  language  used  to 
be  that  the  said  loan  and  services  were  in  fact  payments  as  commissions  or 
rewards."  At  the  time  when  these  alleged  words  were  uttered,  plaintiff  wai 
in  the  employ  of  the  Waterbury  Watch  Oimpany;  and  it  is  charged  that  such 
conversation  took  place  between  defendant  and  an  officer  or  agent  of  said 
company,  and  that  the  result  thereof  was  that  plaintiff  was  discharged  from 
bis  position.  There  was  a  verdict  for  plaintiff  for  $500.  From  the  judg- 
ment entered  thereon,  defendant  appeals. 

Argued  before  La.rbemoke,  C.  J.,  and  Daly  and  Bischopp,  JJ. 

MUler  <&  Savage,  {George  W.  Miller,  of  counsel, )  for  appellant.  Hmr) 
M.  Love,  {C.  De  Hart  Brower,  of  counsel,)  for  respondent. 

Larremore,  C.  J.  It  is  well  settled  that  in  actions  for  slander  the  words 
complained  of  "must  be  proved  as  laid,"  and  that  it  is  not  sufficient  to  prove 
equivalent  language.  "Words  to  the  same  effect  are  not  the  same  words. 
The  plaintiff  need  not  prove  all  tbe  words  on  the  record,  yet  he  must  prove 
so  much  of  them  as  will  be  sufficient  to  sustain  liis  cause  of  action."  2  Phil. 
Ev.  97,  quoted  with  approval  in  Fox  v.  Vanderheok,  5  Cow.  513.  Tliis 
same  rule  was  applied  in  Olmstead  v.  Miller,  1  Wend.  506,  which  was  a  rate 
in  which  special  damage  was  alleged:  the  words  declared  upon  not  being s^ 
tionable  per  ae.  I  cannot  discover  that  the  principle  established  by  the  earlv 
cases  has  ever  been  departed  from  or  seriously  modifled.  These  authoritie) 
are  cited,  apparently  with  approval,  in  Lynde  v.  Johnson,  39  Hun,  12.  The 
evidence  offered  before  plaintiff  originally  rested  was  insufficient  to  prove 
the  alleged  slanderous  words  "as  laid."  Such  evidence  consisted  entireljof 
plaintiff's  own  testimony,  and  was  to  the  effect  that  he  called  on  defend»nt, 
and  said,  "I  understand  that  you  have  told  Mr.  Merritt  that  I  had  exacted* 
commission  from  you;  and  you  know  it  Is  false,  and  I  don't  understand  irbj 
you  should  make  it, "  and  that  defendant  confessed  that  be  had  used  this 
language  or  its  equivalent,  and  apologized  for  what  be  had  said.  The  onljr 
thing,  therefore,  offered,  in  chief,  in  support  of  the  cause  of  action,  wai  so 
alleged  admission  of  defendant  that  he  had  uttered  something  entirely  differ- 
ent in  phraseology  from  what  was  charged  in  the  complaint.  Indeed,  plain- 
tiff himself  testided  that  he  did  not  state  in  what  manner  tbe  oommission 


Digitized  by 


Google 


C.  P.N.Y.]  BOND  V.  BBBMrSTEB.  517 

was  claimed  to  have  been  given.  There  was,  therefore,  down  to  the  time  of 
the  motion  to  dismiss,  at  the  close  of  plaintiff's  case,  a  failure  of  proof  to 
BDpportthe  cause  of  action.  The  trial  jadge,  however,  refused  a  nonsuit,  and 
defendant  was  examined;  and,  after  he  had  rested,  Mr.  Merrltt,  the  gentle- 
man with  whom  the  conversation  took  place,  was  called  in  rebuttal.  I  fail 
to  Ond,  even  in  his  evidenc-e,  sufiBcient  to  make  out,  with  what  had  gone  be- 
fore, a  prima /oefs  case.  He  said  that  defendant  told  hfm:  "  We  have  done 
a  little  work  for  Mr.  Bond,  and  loaned  him  some  money  which  he  has  never 
paid."  But  he  failed  to  show  anything  tending  to  support  the  innuendo  relied 
on.  There  is  no  proof  of  the  alleged  ironical  inflections  of  voice,  glances, 
gestures,  and  movements.  There  is  nothing  to  indicate  that  these  words  were 
not  spoken  in  their  ordinary  sense,  with  no  Intention  that  any  different 
meaning  should  be  drawn  from  them.  The  court  directed  the  witness  to 
state  the  whole  conversation,  and  the  only  material  thing  added  was  that  Mr. 
Brewster  said  he  did  not  expect  to  be  paid  for  the  work  done  or  money  loaned. 
As  far  as  we  can  judge  from  the  evidence  as  it  appears  in  print,  the  natural 
impression  for  a  fair-minded  man  to  draw  from  tlie  whole  interview  was  that 
defendant  did  not  intend  to  convey  the  idea  that  the  printing  and  money 
loaned  were  in  lieu  of  reward  or  commissions  for  business  induenced  in  de- 
fendant's favor  by  plaintiff.  Certainly  the  evidence  falls  short  of  affirma- 
tively proving  an  intent  to  slander.  The  whole  gist  of  this  action  Is  not  in 
words  which  of  tlieraselves  were  innocent,  but  in  an  alleged  something, 
emanatinft  from  defendant,  in  addition  to  and  accompanying  the  words. 
Even  if  Mr.  Merritt  got  an  erroneous  impression,  there  is  notliing  to  show 
that  any  utterance  or  action  of  defendant  is  responsible  for  it.  When  ha 
called  upon  defendant,  he  was  evidently  prejudiced  against  plaintiff  by  state- 
ments that  had  been  made  to  him  by  Mr.  Thompson.  If  the  words  uttered 
by  defendant  were  colored  in  Mr.  Merritt's  mind  by  Thompson's  previous 
charges,  certainly  defendant  should  not  be  held  liable  for  the  unjust  imputa- 
tion, unless  he  himself  said  or  did  something  by  which  he  intended,  directly 
or  by  innuendo,  to  slander  the  plaintiff,  or  from  which  such  imputation  might 
fairly  be  inferred.  The  case  is  barren  of  any  evidence  of  this  kind,  and,  for 
the  reason  that  there  was  a  tutal  absence  of  proof  to  s,upport  the  cause  of  ac- 
tion, the  complaint  should  have  been  dismissed;  and  the  judgment  appealed 
from  should  be  reversed,  with  costs. 

BiscHOFF,  J.,  concurs. 

Dalt,  J.,  {dissenting.)  The  plaintiff  was  in  the  employ  of  the  Waterbury 
Watch  Company  as  advertising  agent,  editor,  and  publisher  of  a  monthly 
pabllcation  issued  by  that  company.  He  gave  the  work  of  printing  the  paper 
to  the  Brm  of  Fleming,  Brewster  &  Alley,  of  which  defendant  was  a  mem- 
ber, from  July  to  November,  1888,  when,  owing  to  their  delay  in  doing  the 
work,  he  took  it  away  from  them  because  his  employers  charged  him  with 
neglecting  the  business.  The  defendant  called  upon  plaintiff  about  the  mat- 
ter, and  when  he  left  was  very  angry,  and  said  that  he  would  see  that  plain- 
tiff r^retted  his  action.  After  this,  Mr.  Merritt,  the  manager  of  the  Water- 
bury  Watch  Company,  called  upon  the  defendant  and  told  him  that  he  was 
upon  an  investigating  tour  in  relation  to  Mr.  Bond,  (the  plaintiff;)  asked 
if  he  knew  why  the  work  was  taken  away  from  his  house.  Defendant  said  he 
did  not  know,  exactly;  Bond  had  claimed  the  company  was  dissatiGed  at  hia 
not  getting  the  paper  out  promptly,  and  had  taken  it  away  on  that  account. 
Merritt  then  said:  "Have  you  ever  paid  Bond  any  commission?"  Defendant 
Baid:  "No."  Merritt  then  said:  "Well,  I  have  heard  some  things  about 
Mr.  Bond  that  are  with  regard  to  commissions  that  I  was  investigating.  I 
thought  I  would  come  up,  and  see  if  you  knew  anything  about  why  he  took 
the  work  away. — whether  he  had  any  idea  about  it."  Merritt  then  told  de- 
fendant a  circumstance  about  a  Mr.  Thompson,  who  claimed  that  be  used  to 
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do  the  company's  work,  and  afterwards  there  was  a  job  that  the  company  had 
done,  which  Merritt  supposed  Thompson  was  doing,  bat  it  was  given  to 
somebody  else.     Merritt  told  defendant  that  he  spoke  to  Thompson,  wbosud: 
"We  don't  pay  commissions  to  any  of  your  employes  is  the  reason  we  dont 
get  your  work."    That  Merritl  asked  him  what  lie  meant  by  that,  and  Thomp- 
son said  he  had  been  compelled  to  pay  the  company's  advertising  agent,  and. 
as  they  had  but  one,  and  that  was  Mr.  Bond,  (the  plaintiff,)  Mr.  Merritt  sup- 
posed it  was  Mr.  Bond.     Upon  hearing  this,  the  defendant  said  to  Mer- 
ritt:   "We  have  done  a  little  work  for  Mr.  Bond,  and  loaned  him  some  money 
which  he  has  never  paid."    Also,  that  "he  did  not  expect  to  be  paid  for  the 
work  done,  and  money  loaned  to  Mr.  Bond. "    Merritt  went  away,  consulted 
with  his  "folks"  in  relation  to  it,  and,  as  he  was  about  going  to  Europe  in  a 
short  time,  "made  pretty  short  work  of  it,"  and  discliarged  Mi.  Bond.    The 
defendant  was  perfectly  calm  during  this  interview.    Merritt  was  asked  on 
cross-examination,  by  defendant's  counsel,   whether  Mr.  Brewster  did  not 
speak  of  the  work  done  for  Mr.  Bond  as  one  of  the  ordinary  courtesies  of  busi- 
ness, but  Merritt's  answer  was:   "It  is  difficult  for  me  to  say  that  he  did." 
Subsequently  to  the  plaintiff's  discharge  from  the  employment  of  the  com- 
pany, he  called  upon  defendant,  and  said:  "Brewster,  I  don't  understand  how 
you  could  permit  yourself  to  induce  Mr.  Merritt,  the  manager  of  the  Water- 
bury  Company,  to  believe  that  I  bad  withdrawn  work  from  you  becaose  you 
declined  to  pay  a  commission,  or  give  me  some  consideration  for  it;  nor  can  I 
understand  that  you  induced  him  to  believe  that  you  ever  gave  me  a  consid- 
atlon.    I  understand  that  you  told  Mr.  Merritt  that  I  had  exacted  a  oommis- 
sion  from  yon;  and  you  know  it  is  false,  and  I  don't  understand  why  yon 
should  make  it."    The  defendant  was  confused  for  a  moment,  and  did  some 
figuring  on  the  desk  with  his  pencil,  and  then  turned  to  the  plaintiff,  and 
said:   "Well,  Bond,  I  did  wrong,  I  admit.    I  don't  know  why  I  should  have 
said  that  you  received  n  commission  from  me,  or  why  I  should  have  indnoed 
Mr.  Merritt  to  believe  it,  when  there  was  no  truth  in  it."    Plaintiff  thensaid: 
"Mr.  Brewster,  I  think  you  don't,  or  didn't  then,  appreciate  the  injury  yon 
were  doing  me.    Not  only  was  that  the  cause  of  my  losing  my  position,  but  it 
has  also  seriously  injured  my  reputation."    To  which  defendant  answered: 
"I  regret  it  very  much.    I  was  angry  at  the  time  I  said  it,  and  there  was  no 
truth  in  it." 

The  jury,  the  sole  judges  of  the  fact,  have  by  their  verdict  established  the 
truth  of  the  evidence  given  on  plaintiff's  behalf  where  it  conflicts  with  de- 
fendant's testimony;  and  from  the  facts,  as  detailed  above  by  the  plaintiff 
and  Merritt,  they  were  justified  in  finding  that  the  defendant,  out  of  a  feeling 
of  resentment  towards  plaintiff  for  having  taken  his  work  away,  seized  upon 
the  opportunity  offered  by  Merritt's  inquiries  to  do  the  plaintiff  an  injury,  by 
insinuating,  if  not  openly  charging,  that  he  had  exacted  a  commission,  in  the 
shape  of  gratuitous  services  and  pretended  loans,  contrary  to  the  duty  he 
owed  his  employers.  The  words  begin  with  a  denial  that  commissions  were 
exacted,  but  they  were  immediately  followed  by  a  statement  of  fact  calculated 
to  cdnvey  an  exactly  opposite  impression;  and  spoken,  as  they  were,  to  plain- 
tiff's employer,  with  the  knowledge  that  he  was  investigating  alleg^  of- 
fenses of  that  character  on  the  part  of  plaintiff,  the  words  were  certain  to 
give  the  impression  that  the  offense  had  been  committed,  and,  being  spoken 
of  plaintiff  in  his  capacity  of  employe,  and  with  reference  to  his  duties, 
they  were  actionable  per  se.     Bowles  v.  Botoen,  80  N.  T.  20. 

The  evidence  of  Merritt  substantially  sustains  the  allegations  of  the  com- 
plaint as  to  the  words  alleged  to  have  been  spoken.  The  words  as  set  forth 
In  the  complaint  are:  "We  have  not  paid  him  any  commissions.  We  hare 
lent  him  money  which  he  has  not  repaid.  We  have  done  printing  for  him 
for  which  no  charge  has  l>een  made. "  No  question  can  arise  as  to  the  proof 
substantiating  the  charge  in  the  complaint.    The  appellant's  objection  oa 
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this  ground  was  not  well  taken.    TSot  can  it  be,  with  any  show  of  reason, 
nrged  that  the  words  were,  considered  in  connection  with  tlie  circumstances 
onder  which  they  were  uttered,  innocent,  or  tlTat  they  did  not  impeach  the 
int^^ity  of  plaintiff  in  his  vocation,  or  were  not  defamatory  in  their  nature. 
All  appellant's  arguments  on  this  point  are  based  upon  the  theory  that  the 
defendant  expressly  stated  that  plaintiff  did  not  exact  a  commission,  and  that 
vhat  was  further  said  was  the  mere  statement  of  a  harmless  fact;  but  the 
plain  intent  of  the  words  was  to  accuse  plaintiff  of  taking  what  was  equiva- 
lent to  a  comnaission.     It  was  as  if  defendant  bad  said:   "  We  have  not  paid 
him  a  commission  directly,  by  way  of  a  percentage  upon  the  work,  but  we 
have  done  so  Indirectly,  by  making  pretended  loans  which  we  do  not  expect 
to  be  repaid,  and  by  doing  work  for  which  we  do  not  expect  any  payment." 
The  jary  so  understood  tlie  language,  and  no  one  could  misunderstand  it.    As 
the  words  were  actionable  per  »e,  it  was  not  necessary  to  prove  special  dam- 
sge.    If  it  had  been,  however,  the  discharge  of  plaintiff  from  his  employment 
seems  to  have  been  the  direct  consequence  of  the  defendant's  slnnder.    He  was 
charged  with  having  caused  plaintiff  to  lose  his  situation,  and  he  did  not  deny  it. 
The  exceptions  were  not  well  taken.     There  was  no  error  in  admitting  ev- 
idence of  plaintiff's  business  relations  with  bis  employers.    As  the  alleged 
slander  was  with  respect  to  his  business  and  duties,  how  could  he  prove  Ids 
case  withoat  snch  evidence?    The  language  of  the  court,  "I  think  it  may  be 
important  to  show  that,  as  showing  a  motive  which  led  to  the  utterance  of 
the  slander, "  in  admitting  the  evidence,  was  not  the  subject  of  exception  on 
the  ground  that  the  jury  might  regard  it  as  an  adjudication  that  a  slander 
had  been  uttered.    I^o  evidence  of  slander  had  been  then  given,  and  the  jury 
could  not  have  construed  it  as  referring  to  anything  but  the  slander  tis  al- 
leged, but  not  yet  proved. 

Appellant  argues  an  "exception  at  folio  21,"  but  no  such  exception  is  in 
the  case.  There  is  an  exception  to  the  allowance  by  the  court  of  evidence  to 
show  that  the  charges  which  Merritt  told  defendant  one  Thompson  had  made 
against  plaintiff  did  not  refer  to  the  latter.  Without  this  proof  the  jury 
might  have  regarded  the  plaintiff  as  actually  guilty  of  the  offense  charged  by 
Thompson,  and  I  think  it  was  proper  to  permit  him  to  show  that  that  charge 
was  not  true.  The  argument  of  defendant,  however,  is  that  the  jury  were 
iDftnenced  by  it,  as  it  tended  to  shift  onto  him  the  results  of  the  words  uttered 
by  Thompson.  But  the  judge,  in  allowing  the  testimony,  expressly  stated 
tliat  defendant  was  in  no  way  responsible  for  the  truth  or  falsity  of  that 
statement,  and  that  he  should  so  charge  the  jury.  But  the  evidence  itself 
would  not  have  the  effect  suggested  by  the  appellant.  It  was  merely  the 
Italement  by  Merritt  that  he  had  since  learned  that  the  cliarge  of  Thompson 
did  not  refer  to  plaintiff.  The  jury,  therefore,  might  still  consider  that  the 
discharge  of  plaintiff  by  Merritt  was  as  much  due  to  Thompson's  charges  as  to 
defendwt's,  since  it  was  only  after  the  occurrence  in  question  that  he  learned 
ot  {riaintifl's  innocence.  Error  is  alleged  with  respect  to  a  refusal  to  charge, 
to  which  defendant  excepted,  but  the  error  is  not  pointed  out  on  the  brief, 
and  upon  reading  the  case  I  do  not  find  any.  The  other  exceptions  in  the 
case  are  disposed  of  by  the  conclusions  arrived  at  above  in  respect  to  the  main 
^ueatlonB  in  the  case.    The  judgment  should  be  afltrmed.  with  costs. 


HEA.I.ET  et  al.v.  Tebbt. 
(Common  Plea8  of  New  York  CUy  and  Coimty,  General  Term.    April  7, 1890.) 
Wmigg — IlTFXACBMSKT — ^Ubfct^tiok  vob  Tbdtb. 

A  witness  oaJled  to  impeach  another  testified  that  he  had  been  In  the  same  busl- 
neaa  as  the  latter  tor  18  years,  and  had  had  dealings  with  him,  and  was  then  asked 
wbst  was  the  reputation  of  such  witness  for  truth  and  veracity,  and  whether  ha 
would  believe  him  under  oath.  Held,  that  it  was  not  error  to  exclude  the  ques- 
tk»  for  want  of  a  proper  foundation. 
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Appeal  from  citj  court,  general  term. 

Action  by  Warren  M.  Healey,  William  M.  Williams,  and  John  H.  Zabiis- 
kie,  comprising  ttie  firm  of  Healey  &  Co.,  against  Kate  L.  Terry,  to  recorer 
for  repairs  to  the  latter's  carriage.  Defendant  set  up  that  plaintiffs  per- 
formed the  worl{  so  unskillf  ully  as  to  cause  her  damage  in  the  sum  of  tl5U 
which  she  counter-claimed.  There  was  a  verdict  for  defendant  for  850.  The 
judgment  entered  tliereon  in  her  favor  was  affirmed  at  the  general  term  of 
the  city  court,  and  plaintiffs  again  appeal. 

Argued  before  Larbehore,  C.  J.,  and  Daly  and  Bischoff,  J  J. 

Charles  J.  Hardy.  ( WUliatn  H.  Amoux,  of  counsel,)  for  appellants.  Jaeob 
Fromme,  for  respondent. 

Larbbhobb.  G.  J.     The  only  point  urged  on  behalf  of  the  appellants 
which   we  feel  called  upon  to  consider  is  based  upon  the  testimony  of  the 
witness  Ten  Eyck.    His  evidence  was  so  short  that  it  may  be  quoted  entire: 
"Qtieation.   What   is  your    business?    Anstoer.    Can'iage    furnishing.    Q. 
How  long  have  you  been  in  that  business?    A.  Eighteen  years.    Q.  Doyoa 
know  Mr.  Burroughs?    A.  I  do.     Q.  Had  business  dealings  with  him?  '  A. 
I  have.    Q.  What  is   Mr.  Burroughs'  reputation  for  truth  and  veracity? 
(Objected  to.    Objection  sustained.    Exception  taken.)    Q.  Would  you  be- 
lieve Mr.  Burroughs  under  oath?    (Objected  to.    Objection  sustained.    Ex- 
ception.)" The  general  term  of  the  city  court  held  that  there  was  no  error  in 
excluding  the  above  questions,  because  no  proper  foundation  had  been  laid 
for  their  admission.    The  general  American  principles  governing  the  im- 
peachment of  witnesses  are  well  stated  in  a  note  to  Chase's  Edition  of  Steph- 
ens' Digest  of  the  Law  of  Evidence,  art.  133,  p.  232,  as  follows:  "It  is  a  well- 
settled  rule  in  this  country  that  a  witness  of  the  adverse  party  may  be  im- 
peached by  evidence  from  other  persons  of  his  bad  general  reputation  in  his 
own  community.    The  impeaching  witnesses  mustcomefrom  this  community, 
and  in  examining  any  one  of  them  the  form  of  inquiry  usually  is  to  ask  (1) 
whether  he  knows  the  general  reputation  in  that  community  of  the  witness 
in  question;  then,  if  he  assents,  (2)  what  that  reputation  is,  and  (3)  whether 
from  such  knowledge  be  would  l)elieve  such  witness  on  his  oath."  It  has  been 
held  that  it  is  discretionary  with  a  trial  court  whether  the  drst  of  such  ques- 
tions, as  to  whether  the  Impeaching  witness  knows  the  general  reputation  of 
the  other  must  be  asked.     WetJierbee  v.  Norris,  103  Mass.  565.     If  it  be  dis- 
cretionary whether  such  preliminary  inquiry  shall  be  put,  It  must  also  be  dis- 
cretionary with  the  judge,  when  the  same  has  not  been  asked,  to  exclude  the 
subsequent  questions  touching  a  person's  reputation  for  trutli  and  veracity, 
and  as  to  whether  he  is  entitled  to  belief  under  oath.    There  is  nothing  to 
show  that  the  trial  judge  did  not  exclude  the  evidence  because,  in  the  exer- 
cise of  his  discretion,  he  deemed  the  preliminary  general  inquiry  essential. 
We  will  not  presume  error,  necessitating  a  reversal,  when  a  perfectly  fair  con- 
struction of  the  record  discloses  a  theory  upon  which  the  judge  may  have 
acted  with  propriety,  and  within  his  province.    The  presumption  that  the 
judge's  reason  for  excluding  the  evidence  was  that  a  proper  foundation  bad 
not  been  laid  is  strengthened  by  analysis  of  what  Ten  Eyck  actually  bad  said. 
He  averred  that  he  had  been  in  the  carriage  furnishing  business  for  18  years; 
that  he  knew  Mr.  Burroughs,  and  had  had  business  dealings  with  him.    These 
facts  might  have  been  true,  though  the  two  men  resided  in  different  commun- 
ities, widely  remote  from  each  other,  and  conducted  their  business  transac- 
tions by  correspondence.    Nothing  was  drawn  out  which  shows,  even  by  im- 
plication, that  Ten  Eyck  was  acquainted  with   Burroughs'  general  moral 
character,  or  his  reputation  for  truth  and  veracity.    We  will  not  presome, 
for  the  sake  of  reversing  this  judgment,  in  the  absence  of  any  suggestions  to 
such  effect  in  the  case,  that  Ten  Eyck  resided  and  did  business  inKew  Tork, 
(even  the  residence  of  this  witness  was  not  asked  in  his  examination.)  and 
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that.  If  he  had  been  allowed  to  testify  as  to  Burroughs'  reputation,  he  would 
hare  done  so  from  competent  and  sutBcient  knowledge.  Our  conclusion  is 
that,  upon  the  record  as  it  stood  when  the  interrogatories  were  put  to  Ten 
Eyck,  no  error  was  committed  in  ruling  them  out.  The  judgment  must  be 
affirmed,  with  costs. 

DaIjT,  J.  In  concurring  with  the  chief  justice  that  a  judgment  must  be 
affirmed,  I  wish  to  say  that  I  can  And  no  error  in  the  exclusion  of  evidence, 
as  claimed  iit  appellants'  first  point,  of  custom  in  regard  to  the  storage  of  de- 
fendant's carriage  after  repairs  upon  it  by  plaintiffs  were  completed.  The  rec> 
-ord  does  not  show  any  ruling  adverse  to  appellants  upon  ttiis  point.  The  de- 
fendant's objection  to  the  evidence  was  overruled.  The  appellants  claim 
that  this  was  a  "typographical  error,"  and  that  the  ruling  was  actually  the 
other  way,  and  that  an  exception  was  taken  by  them.  Nothing  of  the  kind 
appears  in  the  papers  before  us,  and  an  examination  of  the  case  would  seem 
to  show  that  it  is  coiTect  as  it  stands.  There  is  an  answer  to  the  question 
vhich  was  objected  to,  and  this  could  not  be  so  if  the  objection  to  it  bad  been 
sustained.  It  also  appears  that  the  plaintiffs  did  not  rely  upon  custom  for 
their  charge  of  storage,  but  upon  special  contract.  Mr.  Healey  says:  "There 
must  have  been  a  special  contract."  He  was  also  permitted  to  testify  what 
plaintiffs'  custom  was:  that  plaintiffs  "always  charge  storage."  But  I  think 
the  whole  contention  may  be  disposed  of  by  the  fact  that,  according  to  plain- 
tiffs, storage  was  only  to  be  charged  after  the  customer  was  notified  that  the 
repairs  were  completed,  and  that  was  not  done  in  this  case.  A  notice  was 
sent  the  day  after  the  carriage  was  received  for  repairs,  but  none  after  the 
repairs  were  completed.  2^o  authority  is  cited  by  the  appellants  for  the  prop- 
osition that,  as  defendant  had  paid  a  previous  bill  for  repairs,  she  could  not 
counter-claim  damages  for  unskillful  or  negligent  work  in  making  such  re- 
pairs, nor  for  the  proposition  that  the  payment  of  such  bill  by  these  defend- 
ants, and  the  recovery  of  a  judgment  for  a  subsequent  bill  by  plaintiffs,  is 
-condasive  as  to  all  matters  connected  with  the  first  bill,  the  same  as  if  plain- 
tiffs had  recovered  a  judgment  therefor;  and  there  seems  to  be  no  foundation 
for  either  proposition.    The  judgment  should  be  affirmed. 


SuHWAB  V.  Heindbl  et  cU. 
(Common  Plecu  of  New  York  City  and  County,  General  Term.    April  7, 1890.) 

EriDSSCS — DECI.ARATION8. 

On  an  issue  whether  a  certain  horse  belonged  to  plaintiff  or  her  husband,  It  Is 
error  to  allow  plaintiff's  attorney  to  testify  that  he  lent  her  money  "  upon  her  stato- 
meat  that  she  needed  it  for  the  payment  for  a  horse, "  as  this  is  permitting  plain- 
tiff to  prove  her  own  deolaratious  in  her  own  favor. 

Appeal  from  trial  term. 

Action  for  conversion  by  Catherine  Schwab  against  Caspel  Heindel  and 
John  H.  McCarty,  as  a  marshal  of  the  city  of  New  York.  There  was  a  ver- 
dict for  plaintiff.    From  the  judgment  entered  thereon  defendants  appeal. 

Argued  before  Larremore,  C.  J.,  and  Bischoff,  J. 

if.  J.  Barley,  for  appellants.    Julius  Ueinderman,  for  respondent. 

Labbexobe,  0.  J.  The  defendants  are  sued  as  joint  tort-feasors.  The 
defendant  Heindel  bad  recovered  a  judgment  against  plaintiff's  husband  in 
the  ninth  district  court,  and  execution  was  issued  thereon  to  the  defendant 
McCarthy,  a  city  marshal.  The  marshal  levied  on  a  horse  which  plaintiff 
claims  was  her  property.  The  animal  was,  however,  sold  under  the  execu- 
tion, and  plaintiff  joins  as  a  co^efeudant  in  this  action  for  conversion,  the 
judgment  creditor  alleging  tliat  lie  gave  special  directions  to  the  marshal  to 
toke  the  horse;  that  he  indemnified  the  marshal;  and  that  he  performed  other 
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acta  which  render  him  liable  in  damages.  The  counsel  for  appellant  assigns- 
namerous  grounds  of  error  in  the  trial,  but  it  will  be  unnecessary  to  consider 
more  than  one  of  them,  as  it  is  serious,  and  would  in  itself  be  fatal.  It  is 
evident  that  the  pivotal  question  was  as  to  the  owneraliip  of  the  horse.  De- 
fendants' contention  was  that  the  animal  in  reality  belonged  to  the  husband, 
and  was  therefore  amenable  to  the  levy.  The  plaintiff  claimed  that  it  was 
hers,  although  it  was  used  in  a  business  which  the  husband  had  conducted  in 
his  own  name  up  to  a  short  time  before  tlie  recovery  of  the  judgment,  and 
which  was  then  conducted  in  her  name,  but  in  practically  the  same  manner 
in  which  it  had  been  carried  on  before  the  pecuniary  difficulties  arose.  Plain- 
tiff admits  that  she  had  no  money  other  tliau  she  received  from  this  basiness 
or  borrowed  from  her  attorney.  Said  attorney  went  on  the  stand,  and  testi- 
fied that  he  had  lent  his  client  $50,  "upon  her  statement  that  she  needed  it 
for  the  payment  for  a  horse. "  The  learned  referee  admitted  this  evidence, 
against  appellants'  objection  and  exception.  It  was  clearly  incompetent,  and 
without  doul^t  must  have  liad  a  strong  influence  in  the  decision  of  the  qaes> 
tion  of  ownership.  It  tended  materially  to  corroborate  plaintiff's  own  account 
of  her  alleged  purchase  of  the  horse.  It  is  elementary  law  that  a  party  may 
not  prove  her  own  declarations,  not  made  in  the  presence  of  the  adverse  party, 
in  her  own  favor.  This  is  precisely  what  the  referee  permitted  to  be  done. 
Plaintiff's  attorney  testified,  as  part  of  plaintiff's  case  to  support  her  cause  ot 
action,  that  stie  had  stated  to  him  that  she  needed  the  money  for  the  payment 
for  a  horse.  It  was  even  a  more  serious  violation  of  the  elementary  rule  above 
stated  than  if  the  declaration  purported  to  have  been  made  to  an  unprejudiced 
outsider.  Here  the  attorney  for  the  plaintiff,  who  of  course  is  not  unpreju- 
diced or  free  from  personal  interest  in  the  result,  testifies  to  the  party's  declara- 
tions in  her  favor.  It  would  be  a  very  easy  process  to  manufacture  evidence 
In  behalf  of  any  person,  on  any  subject,  if  such  a  practice  could  be  tolerated. 
The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 


MooNET  V.  Nbw  Yohk  El.  B.  Co.  et  al, 
{Common  Pleas  qf  New  York  CUy  and  Coxinty,  Oeneral  Term.    April  7, 189a) 
1.  Elevated  Railroads — Injubibs  to  Abuttebs — Adjoiniho  Pbopbbtt. 

In  an  action  for  damages  cansed  by  the  maintenance  of  defendant's  elevated  rail- 
road in  the  street  in  front  of  plaintiff's  premises,  damages  are  not  recoverable  for 
a  rear  building  wholly  unconnected  with  the  main  building,  and  having  its  en- 
trance, and  reoeivlng  its  light  and  air,  from  another  street,  where  defendant's 
structure  does  not  exist. 
9.  Sim— Chakqb  in  Businbss  op  Street. 

Where  It  appears  that  the  rental  value  of  the  premises  was  nnf  avorably  sSectsd 
by  changes  in  the  business  character  of  the  street,  it  is  error  to  allow  plaintiff  tli» 
whole  difference  between  tbe  value  of  the  premises  before  and  after  the  construo- 
tion  of  the  road. 
8.  Sake— Evidence— Heabsat. 

Testimony  of  a  real-estate  agent  that  not  one  In  20  would  take  property  in  tlis 
street  in  question,  and  that  they  assigned  as  their  reason  that  it  was  "on  aooount 
of  the  elevated  railroad, "  is  mere  hearsay. 
4.  Saue— Admission  of  Evidenob. 

Defendants,  having  objected  to  plaintiffs  showing  the  course  of  values  in  th» 
immediate  neighborhood,  cannot  afterwards  Introduce  evidence  of  tbe  same  char- 
acter. 

Appeal  from  equity  term. 

An  equity  action  by  James  Mooney  against  tbe  Ifew  York  Elevated  Bail- 
road  Company  and  the  Manhattan  Bailway  Company,  to  recover  damages  sus- 
tained by  reason  of  their  railroad  structure  in  front  of  plaintiff's  premises. 
No.  399  Greenwich  street,  in  the  city  of  New  York,  and  for  an  injunction 
against  the  maintenance  and  operation  of  the  road.  The  injunction  was 
granted  unless  defendants  paid  or  tendered  $7,000  to  plaintiff,  and  $6,054.22 
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damages  were  also  awarded  to  plaintiff.    Defendants  appeal.    For  former 
report,  see  8  N.  Y.  Supp.  956, 

Argued  before  Daly  and  Bisoboff,  JJ. 

Davies  &  Rapallo,  for  appellants.    8ackett  <t  Bennett,  for  respondent. 

Daly*,  J.    Tlie  judgment  should  be  reversed,  and  a  new  trial  ordered,  be> 
eanse  the  court  allowed  damages  for  a  rear  building  which  was  not  shown  to 
be  affected  bjr  the  operation  of  the  elevated  railway,  or  the  maintenance  of  its 
itracture,  and  also  because  the  amount  for  damages  and  for  injury  to  the  fee 
value  was  excessive.    The  plaintiff's  premises  are  situated  on  the  north-east 
comer  of  Greenwich  and  Beach  streets.     The  lot  is  25  feet  in  width  on  Green- 
wich street,  and  100  feet  in  depth  on  Beach  street,  and  is  covered  by  two 
buildings,  one  of  which  is  built  in  the  rear  of  the  lot  in  Beach  street,  is  25  by 
50  feet,  is  wholly  unconnected  with  the  building  fronting  on  Greenwich  street, 
and  has  its  entrance,  and  receives  its  light  and  air,  from  Beach  street.     The 
elevated  railroad  structure  does  not  extend  in  front  of  this  rear  building. 
The  court  did  not  distinguish  between  the  front  and  rear  buildings  in  its  find- 
ing of  the  effect  of  the  elevated  structure  and  the  operation  of  the  road  upon 
the  plaintiffs  premises,  and  admitted  upon  the  trial,  and  against  the  objection 
of  defendants,  evidence  of  the  rents  received  from  such  rear  building.    It  is 
also  apparent  from  the  description  of  the  premises,  in  the  findings,  which 
were  found  to  be  affected  by  the  structure  and  operation  of  the  road,  that  the 
rear  building  was  included  in  the  estimate  of  damage  caused  by  defendants. 
It  also  appeared  in  evidence  that  the  rental  value  of  the  premises  was  un- 
favorably  affected  by  other  causes  than  the  construction,  maintenance,  and 
operation  of  the  elevated  road;  yet  the  court  allowed  the  plaintiff  the  whole 
difference,  as  testified  to  by  plaintiff's  witnesses,  between  the  values  of  the 
premises  before  and  after  the  construction  of  the  road.     The  evidence  shows 
tbat  part  of  the  decrease  in  rents  after  the  roads  went  into  operation  must 
have  been  due  to  changes  in  the  business  character  of  the  neighborhood.    Up 
to  the  time  the  elevated  roads  were  built,  or  until  about  1880,  market  wagons 
congregated  In  this  part  of  Greenwich  street,  and  a  large  trade  was  attracted  to 
the  stores  in  the  neighborhood  in  consequence.     Since  1880  the  marketmen 
bsve  gone  np  to  the  new  market  at  Fort  Gansevooit,  and  the  trade  has  fol- 
lowed tbem.    This  oixcomstance  does  not  appear  to  have  been  given  due  weight 
in  dptermining  the  actual  damage  occasioned  by  the  elevated  roads. 

There  seems,  also,  to  be  a  good  exception  to  a  refusal  to  strike  out  hearsay 
testimony  of  a  witness  for  plaintiff.  The  witness  Mr.  Myers,  a  real-estate 
agent  and  expert,  testified,  as  to  Greenwich-Street  property:  "I  cannot  rent 
it.  Not  one  out  of  twenty  who  comes  there  will  take  Greenwich  street,  on 
account  of  the  elevated  road.  Tbat  is  what  they  told  me."  Defendants 
moved  to  strike  out  the  words  "on  account  of  the  elevated  road, "  which  should 
bavebeen  granted. 

The  refusal  of  the  court  to  allow  evidence  on  behalf  of  defendants  of  the 
decline  in  rents  of  neighboring  property  would  have  been  error  had  not  defend- 
asts  previously  objected  to  plaintiff's  showing  the  course  of  values  in  the  im- 
mediate neighborhood.  Their  objection  was  that  the  evidence  was  "incom- 
petent, irrelevant,  immaterial,  not  within  the  issue,  and  not  the  proper  measure 
of  damages."  The  objection  was  sustained;  and,  such  evidence  on  plaintiff's 
behalf  having  been  excluded  on  their  objection,  they  could  not  be  permitted 
ifterwards  to  offer  evidence  of  the  same  character.  For  the  other  errors,  how- 
ever, the  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  event. 
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BlOE  «.  Maddock. 

{Ciymimtm  Pleat  of  Ntv>  Tork  City  and  Countu,  Cfeneral  Term.     April  7,  189a) 

Pabtmbrbhip— Dissolution— ETtDBNOK. 

In  an  action  to  establtsh  a  copartnership  between  plaintiff's  Intestate  and  de- 
fendant, and  for  an  aooounting,  ft  appeared  that  prior  to  April,  1874,  intestate  had 
drawn  ont  of  or  received  from  the  business  an  amount  equtA  to  his  advaooes;  that 
after  that  date  he  ceased  to  take  any  part  In  the  mana^ment  of  the  business,  or 
to  exercise  control  over  It;  that  defendant  continued  the  business  in  the  original 
plaoe  until  1877,  when  she  removed  to  premises  fitted  up  by  her,  and  continued  tha 
business  with  one  R. ;  that  on  October  1, 1874,  intestate,  in  his  capacity  as  insor- 
anoe  broker,  procured  insurance  upon  the  property  in  the  name  of  defendant  as 
owner,  and  in  1879  procured  a  policy  in  the  names  of  defendant  and  R.,  and  reo- 
dered  a  bill  for  such  insurance,  and  received  and  receipted  payment;  and  that  be- 
tween 1874  and  1879  intestate  borrowed  small  sums  from  defendant,  wliicii  were 
not  entered  in  the  books  of  the  business.  No  claim  was  made  by  intestate  that  be 
continued  to  be  a  partner  with  defendant.  Held  sufficient  to  sustain  a  finding 
that  the  partnership  was  dissolved  on  or  before  October  1,  1874. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Helen  A.  Kice,  as  administnitrix  of  (dement  T.  Bice,  against 
Alice  Maddock.  There  was  judgment  for  defendant,  from  wliich  plaintiff 
appeals.    For  former  reports,  see  5  N.  Y.  Supp.  958;  7  N.  Y.  Supp.  632. 

Argued  before  Larrbmoke,  C.  J.,  and  Dalt  and  Bischoff,  JJ. 

Backus  &  Manne,  {Thos.  0.  B,  Eoclesine,  of  counsel,)  for  appellant 
Alex.  Lamont,  {Joseph  Fettretch.  of  counsel,)  for  respondeat. 

Dalt,  J.  This  action  was  brought  to  establish  a  copartnership  between 
Clement  T.  Rice,  the  plaintiff's  intestate,  and  the  defendant,  Alice  Maddock, 
and  for  an  accounting  of  the  copartnership  transactions.  The  referee  foaod 
that  in  Kovemlwr,  1869,  Bice  became  a  partner  of  the  defendant  and  one 
Browning  in  conducting  the  business  of  a  Bussian  bath  and  l)oardinj|r  estal)- 
lishment;  that  in  the  same  month  Browning  withdrew,  and  Bice  and  the  de- 
fendant continued  the  business  thereafter,  but  tliat  prior  to  April  26, 1874, 
Bice  had  drawn  out  of  or  received  from  the  business,  including  certain 
charges  for  board  made  in  the  ledger  against  him,  an  amount  equal  to  his  ad- 
vances, and  that  it  does  not  appear  that  after  the  last-named  date  be  took  any 
part  in  the  management  of  the  business,  or  exercised  any  control  over  it,  or 
drew  out  or  received  any  money  on  account  of  any  share  or  interest  in  it; 
that  from  April  26,  1874,  to  the  year  1877,  defendant  continued  the  business 
In  the  original  place  on  Fourth  street,  and  In  the  latter  year  removed  to  Lafay- 
ette place,  to  premises  fitted  up  by  her,  and  since  October  1, 1877,  has  coo- 
ducted  the  business  theret  in  conjunction  with  one  Byan,  under  the  firm 
name  of  Capes  &  Byan.  The  referee  further  finds  that  between  May  3,  1874, 
and  July  4,  1879,  Bice  borrowed  small  sums  from  defendant  or  the  last- 
named  firm,  which  suras  were  not  entered  in  the  books  of  the  business,  ex- 
cept that  a  memorandum  of  the  loan  was  made  in  the  daily  cash-book,  and 
carried  therein  from  day  to  day  till  paid;  that  on  October  1,  1874,  Rice,  in 
his  capacity  of  insurance  broker,  (in  which  business  he  was,  and  had  been  for 
many  years,  engaged,)  procured  a  policy  of  insurance  upon  the  property  (rf 
the  bathing  establishment  in  the  name  of  the  defendant  as  owner,  and  on 
October  1, 1875,  procured  a  renewal  thereof,  and  on  October  1,  1879,  pro- 
cured a  policy  in  the  names  of  Capes  &  Byan  as  owners,  and  on  November 
18, 1879,  rendered  a  bill  to  them  for  such  Insurance,  and  received  and  re- 
ceipted payment. 

Upon  these  facts,  the  referee  found  that  the  copartnership  between  Bioe  and 
(he  defendant  was  dissolved  as  early  as  October  1,  1874,  and  that  the  cause 
of  action  for  an  accounting  was  barred  by  the  statute  of  limitations;  the  ac- 
tion not  having  been  commenced  until  the  year  1886.  I  do  not  think  that  I 
could  have  come  to  any  other  conclusion,  upon  the  evidence  in  the  case,  hant 
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that  reached  by  tbe  referee  with  respect  to  the  termination  of  all  business  re- 
lations between  the  defendant  and  the  deceased  in  the  year  1874,  or  prior 
thereto.  The  statement  of  tbe  facts  as  found  by  the  referee  is  suflScient 
reason  for  liis  decision.  The  acts  of  tbe  deceased  after  the  last-named  ddte 
were  wholly  inconsistent  with  the  claim  now  made  by  his  administratrix, 
(bat  never  made  by  him,  as  far  as  can  be  ascertained,)  that  he  continued  to 
be  a  copartner  of  the  defendant.  He  did  not  die  until  January,  1884;  and  it 
is  a  perfectly  fair  inference  from  the  facts  that,  if  he  bad  had  any  interest  in  the 
business,  he  would  have  asserted  It,  or  at  least  there  would  be  some  indispu- 
table evidence  of  it  during  the  10  years  prior  to  his  death,  and  that,  if  there 
had  been  any  right  to  an  accounting  with  the  defendant,  he  would  have  en- 
forced it  during  the  same  period.  The  facts  disclosed  leave  no  room  to  doubt 
that  not  only  was  the  copartnership  dissolved,  but  that  a  final  settlement  was 
had  between  the  parties.  The  onus  was,  of  course,  upon  the  defendant  to 
■how  a  dissolution,  but  it  was  satisfactorily  shown.  The  finding  by  the  ref- 
eree that  from  October,  1871,  the  deceased  gradually  withdrew  from  the  active 
management  of  the  business,  and  left  it  in  the  hands  of  his  copartner  and  of 
Byan,  their  manager,  is  not  inconsistent  with  the  other  findings.  There  is 
direct  evidence,  given  by  Byan,  of  a  settlement  with  deceased  in  full  on  be- 
half of  defendant  on  April  26,  1874,  and  that  the  subsequent  monetary  trans- 
actions with  deceased  were,  in  borrowing  and  repaying  small  sums  of 
money.  The  accounts  in  evidence  fully  bear  out  this  testimony.  In  no 
other  way  can  the  entries  of  small  sums,  almost  always  tallying  in  amount, 
within  a  few  days  of  each  other  as  to  date  of  entry,  be  explained.  It  is 
hardly  credible  that  these  were  advances  to  the  copartnership,  and  drafts 
against  his  account  as  copartner.  The  appellant  claims  that  taking  out  in- 
surance in  the  name  of  the  defendant  Mrs.  Capes,  and  afterwards  of  Capes 
&  Byan,  was  not  significant,  because  it  appears  that  he  did  not  begin  in  1874 
to  insure  in  her  name,  but  always  from  1869;  but  there  is  no  evidence  that 
prior  to  1874  he  took  out  policies  in  her  name.  Byan  swears  only  that  when 
be  went  there,  in  1871,  deceased  was  attending  to  her  insurance.  How  the 
policies  were  taken  out  does  not  appear.  The  ledger  account  was  closed  on 
April  26,  1874;  but  appellant  urges  that  there  is  no  proof  that  this  was  done 
with  deceased's  knowledge  and  consent.  To  this  it  may  be  answered  that  it 
is  hardly  probable  that,  if  deceased  remained  a  partner,  he  would  or  could 
remain  in  ignorance  on  this  point. 

The  statute  of  limitations,  as  set  up  in  the  answer,  was  pleaded  to  the  whole 
cause  of  action  as  alleged  in  the  complaint,  and  does  not  refer,  as  appellant 
argues,  to  the  "money  counts."  The  complaint  alleges  but  one  cause  of  ac- 
tion, and  that  is  for  an  accounting  of  the  copartnership.  It  is,  however, 
objected  that  the  settlement  of  April  26,  1874,  closed  only  the  account  for 
borrowed  money,  and  was  not  a  settlement  of  the  copartnership  accounts.  It 
appears,  however,  from  the  transactions  at  and  preceding  that  date,  that  there 
was  nothing  left  unsettled  at  and  after  that  date,  and  the  settlement  was  final 
between  the  parties  as  to  all  dealings  between  them.  I  think  tbe  judgment 
should  be  affirmed,  with  costs.    All  concur. 


OiBSON  V.  Fekris  et  dl.,  (two  cases.) 
(Common  Plea$  cf  New  rorfc  OUv  and  Cownty,  OenanU  Term.   April  7, 1800.) 

A?FBJJ^-ReTIXW — WSIOBT  Or  BVISBNCX. 

The  flndlnga  of  the  trial  court  on  a  question  of  fact  will  not  be  distorbed  on 
appeaL  where  there  la  some  evidence  to  sustain  them. 

Appeals  from  third  district  court. 

Two  actions,  brought  by  John  W.  Oibson,  in  which  Augustas  P.  Ferris 
•nd  anotber,  and  Sylvanus  Ferris  and  another  were  the  respective  defend- 
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xints.    There  was  judgment  for  plaintiffs  in  both  actions,  and  defendanta 
appeal  therefroni. 

Argued  before  Labremobe,  C.  J.,  and  Bisohoff,  J. 

P.  Van  Alstine,  for  appellants.     William  C.  Findlay,  for  respondenL 

Larbemore,  C.  J.  These  actions  were  brought  to  recover  possession  a( 
certain  personal  property.  Defendant's  contention  on  the  trial  was  thatont 
Edward  J.  Tyler,  who  took  possession  of  the  property  under  a  bill  of  tale, 
was  not  a  honajide  purchaser  for  value;  that  a  chattel  mortgage  prevlonslj 
given  upon  the  property  was  a  valid  lien  on  the  same.  The  mortgage  «u 
filed  but  not  renewed,  and  therefore,  as  against  bona  ftde  purchasers  or 
creditors,  was  clearly  invalid.  The  question  of  the  iona  fides  of  the  transac- 
tion was  passed  upon  by  the  court  below,  and,  as  there  was  some  evidence  to 
sustain  such  finding,  I  do  not  think  the  judgment  should  be  disturbed,  bat 
should  be  aflSrmed,  with  costs. 


Phillips  t>.  MoN'ab 
(flommon  Pleat  of  New  York  CUy  and  County,  Oeneral  Term.    April  7, 1890.) 
L  Tbover  and  Convbrsios— Demand. 

Where  defendant  obtained  furniture  from  plaintiff  under  a  promise  to  return  it 
to  her  after  making  repairs,  whioh  he  failed  to  de,  plaintitF,  after  waiting  a  reewa- 
able  time  for  the  repairs  to  be  made,  is  not  boand,  as  a  condition  precedent  to  mak- 
ing a  demand,  to  tender  the  money  whloh  would  have  been  due  if  defendant  had 
performed  his  agreement. 

S.  EVIDENCB— EXPXBT  TbSTIUONT. 

One  who  has  attended  numerous  sales  of  second-hand  furniture,  and  bought  tiid 
sold  furniture  at  such  sales,  is  competent  to  express  an  opinion  as  to  the  valae  of 
second-hand  furniture,  though  he  has  never  been  regularly  in  the  furniture  busi- 
ness. 

Appeal  from  city  court,  general  term. 

Action  by  Mary  Phillips  against  James  B.  McNab.  The  complaint  alleged 
in  substance  that  plaintiff  in  June,  1883,  purchased  from  the  defendant  a  suite 
of  furniture,  which  was  to  be  manufactured  for  her  by  him  in  the  best  man- 
ner and  of  the  best  material,  and  for  which  she  was  to  pay  9280;  that  at  the 
time  of  making  said  purchase  she  signed  a  contract  according  to  which  she 
leased  said  furniture  from  one  Scofield,  paying  therefor  said  aum  of  $280  in 
monthly  installments;  that  on  June  25,  1883,  she  accepted  of  said  furniture, 
believing  it  to  comply  with  her  order;  that  in  Ifovember,  1885,  after  having 
had  said  furniture  for  over  two  years,  and  after  paying  $250  thereon,  she  di^ 
covered  certain  latent  defects  therein,  that  it  was  not  such  as  she  had  ordered, 
but  was  absolutely  valueless;  that  she  then  demanded  of  the  defendant  the 
performance  of  his  contract;  that  he  then  agreed  to  put  it  in  good  condiUon 
for  $25,  and  it  was  delivered  to  him  for  that  purpose;  that  he  had  failed  to  do 
so,  and  she  therefore  demanded  judgment  for  $250,  the  amount  paid  by  her. 
The  answer  was  a  general  denial.  At  the  trial  plaintiff  elected  to  nudntain 
the  action  as  one  for  conversion.  The  jury  gave  her  a  verdict  of  $128.70. 
The  judgment  entered  thereon  was  affirmed  by  the  general  term  of  the  city 
court,  and  defendant  again  appeals. 

Argued  before  Larremore,  C.  J.,  and  Daly  and  Bischoff,  JJ. 

William  Q.  MaCrea,  for  appellant.    Arthur  H.  Ely,  for  respondent. 

Larremore,  C.  J.  Although  on  the  claim  of  conversion  there  is  mnch 
immaterial  matter  in  the  complaint,  yet  it  contains  sufficient  to  make  out  a 
case  of  trover;  and  it  was  upon  the  motion  of  appellant's  counsel  that  plain- 
tiff, under  order  of  the  court,  elected  to  proceed  upon  such  theory  of  action. 
Absolute,  unqualified  ownership  is  not  necessary  in  order  to  authorize  a  per- 
son entitled  to  the  possession  of  property  to  sue  for  its  conversion.  A  person 
entitled  to  the  temporary  possession  of  chattels  for  a  particular  purpose  may 
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maintain  sach  an  action.  Add.  Torts,  marg.  p.  524,  and  cases  cited  in  note. 
In  the  case  at  bar  tliere  is  probably  enough  evidence  to  support  a  finding  that 
all  title  or  interest  of  plaintiff's  brother  in  the  suite  of  furniture  had  been  trans- 
ferred to  her  before  the  commencement  of  this  action.  It  certainly  appears 
that,  as  between  her  and  defendant,  plaintifC  was  entitled  to  the  exclusive 
possession  and  control  thereof.  Defendant  acknowledges  and  ratifies  plain- 
tiff's right  to  the  custody  and  disposal  of  the  same  by  his  letter  of  July  21, 
1886,  in  pursuance  of  which  he  received  the  property.  Whatever  may  have 
been  the  former  ownership  of  the  furniture,  or  the  former  relations  of  the 
parties,  the  present  cause  of  action  arises  because  defendant  obtained  the  fur- 
niture from  plaintiff  under  a  promise  to  return  it  to  her  after  making  repairs, 
and  that  be  now  refuses  su  to  return  it,  though  demand  has  t)een  made. 
There  is  8u£Bcient  evidence  of  a  demand,  and  the  jury  evidently  believed 
plaintiff's  testimony,  and  by  their  verdict  established  that  the  furniture  was 
not  put  into  good  condition  according  to  the  contract.  Therefore,  after  wait- 
ing a  reasonable  time  for  such  repairs  to  be  made,  plaintiff  was  not  bound,  as 
a  condition  precedent  to  making  a  demand,  to  tender  the  money  which  would 
have  been  due  if  defendant  had  performed  his  agreement.  Indeed,  according 
to  plaintiff's  evidence,  which  the  jury  accepted  as  true,  defendant  positively 
refused  to  "put  it  in  any  better  order  than  it  was  then  in,"  which,  she  avers, 
was  anything  but  "good"  order.  Nor  was  it  error  to  admit  plaintiff's  own 
testimony  as  to  the  value  of  second-hand  furniture.  She  alleged  that  she  had 
attended  many  sales  of  such  articles,  and  had  herself  bought  and  sold  furni- 
ture at  second-hand  sales.  This  was  sufiBcient  to  qualify  her  to  express  an 
opinion  on  this  question,  although  she  had  never  been  regularly  in  the  furni- 
tnre  business.    The  judgment  should  be  affirmed,  with  costs.    All  concur. 


Mattebn  v.  Sage. 

{Common  Pletu  of  New  Tork  City  and  Cownty,  General  Term.    April  7, 1890.) 

Sn-Orr  jont  Couktek-CI/AIM — Collatsbaj,  Secukitt. 

Where  a  stockbroker,  who  has  been  holding  stock  on  a  customer's  account  for 
several  years,  as  partial  security  for  a  debt,  is  sued  by  the  customer  on  that  and 
other  transactions,  he  is  not  obliged  to  realize  on  the  stock  before  counter-claiming 
for  the  whole  amount  of  the  Indebtedness  existing  at  the  time. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Sophia  L.  Mattern  against  Bussell  Sage  for  an  accounting  of  pur- 
chases and  sales  of  stock  made  by  the  latter  on  plaintiff's  account,  and  to  re- 
cover damages  for  the  sale  of  a  bond,  and  for  an  unauthorized  purchase  of 
stock,  and  an  alleged  neglect  to  sell  stock.  Defendnnt  counter-claimed  for  a 
balance  due  him,  as  shown  by  his  account  with  plaintiff.  Plaintiff  and  de- 
fendant were  the  only  witnesses,  and  their  evidence  was  contradictory.  The 
referee  dismissed  the  complaint,  and  found  for  defendanton  bis  counter-claim. 
Flaintifl  appeals.    For  former  report,  see  3  N.  Y.  Supp.  120. 

Argued  before  Larremoke,  C.  J.,  and  Bischoff,  J. 

T.  P.  Neville,  {Ira  8hafer,  of  counsel,)  for  appellant.  Henry  8.  Bennett, 
for  respondent. 

Labkehorb,  C.  J.  The  main  controversy  in  this  action  was  on  the  facts. 
There  was  a  direct  conflict  of  evidence  between  the  parties  upon  all  the  ma- 
terial facts,  but  as  defendant  was  corroborated  in  so  many  important  points 
by  plaintiff's  own  letters,  we  do  not  see  how  the  learned  referee  could  have 
reached  any  other  conclusions  than  those  embodied  in  lits  report.  The  de- 
fendant was  not  legally  obligated  to  sell  and  realize  npon  the  stock  he  holds 
as  partial  security  for  the  debt  before  counter-claiming  and  demanding  judg- 
ment for  the  whole  amount.  Defendant  claims,  and  the  referee  has  found, 
that  defendant  has  been  holding  this  stock  for  plaintiff's  account  for  several 
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years,  and  plaintiff  has  never  directed  a  sale  thereof.  Because  a  broker  has 
the  right  to  sell  stock  out  at  anv  time  to  protect  himself,  it  does  not  follow  that 
he  is  obliged  to  follow  this  course  if  he  chooses  to  take  the  risk  of  bis  princi- 
pal's erentually  making  good  any  loss  that  may  occur.  See  Bank  ▼.  Wood, 
71  N.  Y.  409.  In  the  case  at  bar  it  appears  that  the  stock  has  been  hdd  for 
such  long  period  with  full  knowledge  and  by  mutual  arrangement  at  the  par- 
ties, presumably  in  the  expectation  of  a  rise.  It  is  therefore  equitable,  as  well 
as  legally  justifiable,  that,  when  the  broker  is  sued  by  his  principal  onacoonnt 
of  this  and  other  transactions,  he  shouhi  be  allowed  to  counter-claim  what- 
ever indebtedness  exists  at  the  time,  without,  in  default  of  a  direct  order,  be- 
ing obliged  to  depart  from  the  former  arrangement.  The  judgment  appeiiled 
from  should  be  affirmed,  with  costs. 


Frost  e.  Crato. 
{Common  Fleas  of  New  Tork  OUy  and  Coimiy,  General  Term.    April  7,  ISSW.) 

L  BxBonnoN — Scpplbhxntabt  FROoaaDnras — Deuybbt  to  Rkcbitbk. 

Where  a  debtor  in  Bupplemeatary  proceedings  has  assigned  to  a  third  penon 
certain  personal  property  for  an  alleged  indebtedness,  his  rieht  to  the  possession  of 
the  property  is  "substantially  disputed, "  within  Code  Civil  Froc.  N.  Y .  {  2447,  pro- 
viding that  the  judgment  debtor  may  be  required  to  deliver  to  the  receiver  perBonsl 
property, "  his  right  to  the  possession  whereof  is  not  substsntiaUy  disputed. "  though 
there  is  no  definite  statement  showing  an  actual  indebtedness,  and  the  order  maae 
in  the  proceeding  should  be,  not  that  the  debtor  deliver  the  proper^  to  the  receiver, 
but  that  he  assign  to  him  his  rights  and  interests  therein. 

B.  Same — Examination — Subsbqubnt  Obdbb  or  Abbest. 

An  order  for  the  examination  of  a  debtor  in  supplementary  proceedings,  and  a 
subsequent  warrant  for  his  arrest  under  Code  Civil  Froc.  N.  Y.  S  3487,  on  the  ground 
that  there  is  danger  that  he  will  leave  the  state,  are  entirely  independent  of  each 
other;  and  the  vacation  of  the  former  in  no  wise  affects  the  latter. 

Appeal  from  city  court,  general  teriu. 

Supplementary  proceedings  instituted  by  James  M.  Frost  against  Daniel  D. 
Craig.  On  the  day  after  the  order  for  the  examination  of  the  debtor  was 
made,  a  warrant  for  his  arrest  was  issued,  upon  the  ground  there  was  danger 
that  he  would  leave  the  state.  The  warrant  was  executed,  and  bond  given 
by  the  debtor  to  appear  and  abide  by  the  direction  of  the  court  or  j  udge.  The 
order  for  the  examination  was  subsequently  vacated,  and  a  motion  to  vacate 
the  warrant  denied,  and  defemlant  ordered  to  appear  for  examination,  which  be 
did.  A  receiver  was  thereafter  appointed,  and  the  debtor  now  appeals  from 
an  order  of  the  general  term  of  tlie  city  court  affirming  an  order  requiring 
him  to  deliver  over  a  certain  life  insurance  policy  to  the  receiver.  Code  Civil 
Proc.  N.  Y.  8  2447,  provides:  "Where  it  appears  from  the  examination  or 
testimony  taken  in  a  special  proceeding  authorized  by  this  article  that  the 
judgment  debtor  has  in  his  possession  or  under  his  control  money  or  other 
personal  property  belonging  to  him,  or  that  one  or  more  articles  and  personal 
property  capable  of  delivery,  his  right  to  the  possession  whereof  is  not  sub- 
stantially disputed,  or  in  the  possession  or  under  the  control  of  another  person, 
the  judge  by  whom  the  order  or  warrant  was  granted,  or  to  whom  it  is  re- 
turnable, may  in  his  discretion,  *  *  *  make  an  order"  directing  the 
judgment  debtor  to  deliver  the  property  to  the  receiver. 

Argued  before  Larrbhore,  C.  J.,  and  Daly  and  Bisohoff,  JJ. 

Albert  I.  Sire,  for  appellant.    8.  H,  Little,  for  respondent. 

Daly,  J.  This  is  an  appeal  brought  by  the  judgment  debtor  from  an  order 
of  the  general  term  of  the  city  court  affirming  an  order  made  by  that  court, 
in  proceedings  supplementary  to  execution,  requiring  him  to  deliver  to  Isaac 
L.  Fnlk,  receiver  appointed  in  such  proceedings,  a  life  insurance  policy  for 
82,500  issued  by  the  Mutual  Life  Insurance  Company  of  New  York  upon  the 
life  of  the  judgment  debtor.     The  judgment  debtor  claims  to  have  transferred. 
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the  policy  in  question  as  security  for  an  indebtedness  due  from  him  to  tlie  es- 
tite  of  Heniy  Baird,  of  whicli  he  was  executor.  Ko  definite  statement  as  to 
the  amount  of  such  indebtedness  is  made  by  him,  or  by  any  other  person.  He 
testifies,  generally,  that  he  owed  the  estate  $1,500  to  $1,600;  that  he  took  it 
and  some  bonds;  that  he  invested  some  money  of  the  estate  in  bonds,  and 
transferred  those  bonds  to  some  creditor  of  his,  or  disposed  of  them, — he  does 
not  remember  which.  The  present  holder  of  the  policy,  Lewis  T.  James,  the 
substituted  trustee  of  the  said  estate,  makes  no  statement;  but  his  attorney, 
A.  W.  Cutler,  of  Kew  Jersey,  swears  that  be  holds  the  policy  as  security  for 
indebtedness  of  the  judgment  debtor,  but  is  not  able  to  say  what  the  exact  in- 
debtedness is,  but  is  satisfied  that  it  exceeds  $2,500.  J.  C.  Youngblood,  the 
attorney  for. the  judgment  debtor  in  matters  relating  to  the  said  estate,  swears 
that  be  has  the  vouchers  of  the  latter  in  his  hands,  and,  after  giving  him 
credit  for  moneys  expended  on  account  of  the  estate,  he  is  indebted  to  it  in  a 
considerable  sum,  the  amount  of  which  cannot  at  this.time,  owing  to  the  ill- 
health  of  the  judgment  debtor,  be  ascertained.  But,  although  there  is  no  def- 
ioite  statement  showing  an  actual  indebtedness  from  the  judgment  debtor  to 
the  Baird  estate,  the  fact  appears  to  be  that  he  has  assigned  the  policy  to  his 
successor,  the  substituted  trustee,  as  security  for  an  alleged  or  admitted  in- 
debtedness, and  that  it  may  be  the  right  and  duty  of  the  latter,  as  such  trustee, 
to  deliver  the  policy  required  by  law  to  do.  Under  such  circumstances, 
the  right  of  the  judgment  debtor  to  the  possession  of  the  property  may  be  said 
to  be  "substantially  disputed,"  within  the  terms  of  the  Code,  §  2447;  and  the 
order  made  in  the  supplementary  proceedings  should  be,  not  that  the  judgment 
debtor  deliver  the  policy  to  the  receiver,  but  that  he  assign  and  convey  to  the 
latter  the  said  policy,  and  all  his  right,  title,  and  interest  therein,  so  that  the 
receiver  may  be  in  a  position  to  take  proceedings  to  receive  it  from  James, 
the  trustee,  if  the  latter  has  no  right  to  retain  iU  The  order  appealed  from 
shoald  be  modified  accordingly,  without  costs  of  this  appeal  to  either  party, 
and  as  so  modified  affirmed. 

The  judges  of  the  city  court  properly  decided  that  the  warrant  upon  which 
these  proceedings  were  instituted  (Code,  §  24S8)  was  independent  of  the  pre- 
vious order  for  examination,  and  that  the  vacating  of  saob  previous  order  did 
not  affect  the  warrant.  The  Code  permits  the  supplementary  proceedings  to  be 
instituted  by  warrant  instead  of  by  order,  (section  2437,)  and  also  permits  the 
warrant  to  be  issued  at  any  time  after  an  order  is  granted ;  but  it  does  not  ap- 
pear that  in  the  latter  case  the  subsequent  vacating  of  the  order  requires  the 
vacating  of  the  warrant.  The  section  provides  that  the  judge  may,  if  neces- 
sary, direct  the  adjournment,  or,  if  the  return-day  of  the  order  has  elapsed, 
the  continuance,  of  the  proceedings  under  the  order  until  after  the  return  of 
the  warrant  and  his  decision  thereupon.  This  shows  that  the  judgment  cred- 
itor may  abandon  the  proceedings  instituted  by  the  order,  and  elect  to  proceed 
under  the  warrant,  or  may  keep  the  proceedings  under  the  order  alive  until 
his  right  to  proceed  under  the  warrant  is  established.  But  the  complete  in- 
dependence of  the  two  proceedings  is  thus  clearly  indicated. 

The  appellant  cannot  take  advantage  of  any  irregularities  in  the  recitals  in 
the  warrant,  because  such  irregularities  were  not  specified  in  his  motion  to 
vacate  it.  Bule  37,  Code,  §  323.  The  order  denying  the  motion  to  vacate 
the  warrant  must  be  affirmed,  and  so  with  the  other  intermediate  orders  ap- 
pealed from.  No  authority  is  cited  for  the  proposition  that  the  motion  to 
compel  delivery  of  property  to  the  receiver  cannot  be  made  by  the  judgment 
creditor.  The  order  appealed  from  should  be  modified  as  heretofore  directed, 
and  as  so  modified  affirmed,  without  costs  to  either  party. 
V.91I.Y.B.D0.7 — 34 
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Devun  V.  Fabheb  et  al. 

(Common  Pleas  of  Keu>  York  City  and  Cowtty,  Oetieral  Term.    April  7, 18».) 

Gifts— Cauba  Hobtib— Etidbkcb. 

Plaintiff  claimed  that  certain  bank  books  were  a  gift  causa  mortis  to  her  bj  o&e 
F.  Her  husband,  the  onlv  witness  to  the  gift,  testified  that  F.,  referring  to  tlie 
books,  said  to  plaintiff:  " 'Ton  keep  them.  They  are  for  you.'  He  said  he  thoaght 
he  was  going  to  die,  and  he  wanted  everything  that  was  there  to  belong  to  her. ' 
This  testimony  was  corroborated  by  plaintiff,  so  far  as  she  could  testify,  and  was 
not  contradicted  nor  in  any  manner  directly  attacked.  Held,  that  F.  's  language,  as 
testified  to,  was  sufflciently  definite  to  create  a  gift  of  the  bank  account. 

Appeal  from  judgment  on  report  of  referee. 

Annie  A.  Devlin  against  Ann  Farmer,  as  administratrix  of  the  estate  of 
Henry  Fitzsimmons,  impleaded  with  the  Greenwich  Savings  Bank.  The 
referee  found  for  the  respondent  Ann  Farmer.    Plaintiff  app^s. 

Argued  before  Larrehoke,  C.  J.,  and  Dalt  and  Bischoff,  J  J. 

WilUam  H.  Arnoux  and  Francis  C.  Devlin,  tor  appellant.  Abram  Kling, 
for  respondent. 

Lakrehoke,  C.  J.  This  action  was  originally  brought  by  plaintiff  against 
the  Greenwich  Savings  Bank  to  recover  the  amount  of  an  account  tber^in 
opened  by  the  Beverend  Henry  Fitzsimmons,  deceased,  in  his  life-time.  The 
plaintiff  contends  that  the  said  deceased,  who  was  her  nncle,  made  to  ber  a 
donatio  causa  mortis,  in  due  form,  of  said  account,  a  short  time  previoos  to 
bis  decease.  The  defendant,  appellant,  is  the  administratrix  of  the  original 
depositor  of  the  money,  and,  as  she  also  claims  such  money  in  said  baok  as 
an  asset  of  the  estate,  the  bank  interpleaded  by  order  in  proper  form  and  duly 
entered,  and  this  litigation  has  been  conducted  between  the  rival  claimants 
to  the  fund.  The  testimony  principally  relied  upon  to  establish  the  gift  whs 
that  of  plaintiff's  husband,  and  was  in  effect  as  follows:  "Question.  When 
you  were  there,  (at  the  residence  of  the  deceased,)  In  his  Ufe-time,  did  tie 
have  any  conversation  with  you  about  his  illness  and  his  anticipation  of 
death?  Anstoer.  Yes,  sir.  He  said  he  thought  he  was  going  to  die.  He 
wanted  me  to  do  something  for  him.  He  said  he  was  out  of  money,  and  he 
wanted  to  sell  some  bonds  that  he  had,  and  either  bring  him  a  certified  check 
or  money  for  the  bonds,  and  he  would  use  it,  aa  he  bad  been  using  some 
money  of  Mrs.  Devlin's  prior  to  that,  and  he  gave  plaintiff  the  key  of  a  trunk 
to  get  them.  I  was  sitting  by  the  bedside,  talking  to  him,  reading  a  paper. 
He  was  sick  in  bed  at  the  time.  He  told  plaintiff  to  bring  him  a  parcel,  in 
my  hearing,  and  he  gave  her  the  key  of  the  trunk.  I  saw  him  hand  her  the 
key.  She  brought  it  down  and  banded  it  to  him.  He  took  the  parcel  ami 
opened  it.  He  took  out  three  bonds.  I  think  5-20's  they  were.  He  took  out 
the  books  and  gave  them  to  Mrs.  Devlin.  Q.  You  mean  the  bank  books  ia 
question?  .<!.  Yes,  sir.  Q.  What  did  he  say?  j1.  Mrs.  Devlin  said  ■  Wliat 
am  I  to  do  with  them?'  He  says,  *  You  keep  them.  They  are  for  you.'  He 
said  he  thought  he  was  going  to  die,  and  he  wanted  everything  that  was  there 
to  belong  to  her.  Everything  he  bad. "  Also,  upon  cross-examination,  said 
witness  further  testlQed  as  follows:  "He  handed  these  books  to  Mrs.  Devlin. 
She  asked  him  what  she  should  do  with  them.  He  said  for  her  to  keep  them. 
They  were  for  her.  He  said  that  if  he  got  well  she  should  give  them  back  to 
him.     If  he  did  not  they  were  hers,  and  everything  that  belonged  to  him." 

The  learned  referee  evidently  discredited  the  account  given  by  plaintiff* 
husband  of  the  alleged  gift  of  the  bank  books.  His  testimony  was  not  con- 
tradicted, or  in  any  manner  directly  attacked,  but  the  referee  found  for  de- 
fendant, presumably  upon  the  inherent  improbability  of  the  facts  averred  in 
plaintifiTs  behalf.  I  have  not  overlooked  that,  in  the  decision  of  this  ques- 
tion of  fact,  direct  contradiction  could  not  be  produced,  as  the  conversation 
in  which  the  alleged  donatio  causa  mortis  took  place  was  had  between  tli* 
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deceased  and  plaintiff's  husband,  with  no  other  person  but  plaintiff  herself 
present.  A  court  is  not  bound  to  grant  a  judgment  upon  the  uncorroborated 
l^estimony  of  a  single  witness,  especially  if  he  be  an  interested  witness,  and 
l3is  evidence  in  itself  does  not  seem  reasonable.  Though  the  referee  wrote  no 
opinion,  and  we  can  only  surmise  as  to  the  reasons  that  led  him  to  dismiss 
the  complaint,  it  nevertheless  seems  evident  that  he  considered  Mr.  Devlin's 
t^estimouy  so  improbable,  and  his  interest  in  his  wife's  claims  such  a  strong 
motive  for  perjury,  that  his  story  was  to  be  entirely  disregarded.  After  a 
careful  examination  of  the  case,  I  have  concluded  that  in  the  interests  of  jus- 
Uce  a  new  trial  should  be  ordered.  In  the  first  place,  the  testimony  of  James 
X>evlin,  as  to  the  delivery  of  the  books  and  the  accompanying  words,  is  direct 
and  straightforward.  He  is  corroborated  by  his  wife,  the  plaintiff,  as  far  as 
ehe  was  permitted  to  testify.  Then  there  is  an  undisputed  fact,  which  to  my 
znind  furnishes  very  strong  corroboration  of  Devlin's  story,  and  that  is  the 
actual  possession  of  the  bank-books  by  plaintiff  from  the  day  of  the  alleged 
gift  by  the  deceased  down  to  the  present  time.  Unless  the  deceased  did  give 
the  bank-books  to  plaintiff,  then,  for  some  purpose,  she  stole  them,  and,  in  or- 
der to  discredit  plaintiff's  evidence  in  this  summary  manner,  we  would  be 
obliged  to  presume  that  she  and  her  husband  had  committed  larceny  as  well 
as  perjnry.  The  appellant  practically  concedes  that  plaintiff  came  rightfully 
into  possession  of  the  books,  and  the  theory  of  a  trust  is  suggested  to  explain 
such  possession.  There  is  no  evidence,  however,  to  charge  plaintiff,  as  trus- 
tee, except  it  be  the  alleged,  mysterious  conversation  between  plaintiff  and 
appellant,  at  which  the  latter  avers  that  plaintiff  said  that  she  bad  i(>00  for 
ber  (appellant)  if  she  would  keep  still.  Plaintiff  denies  this  conversation  ab- 
solutely, and,  even  if  it  were  true,  there  is  nothing  to  connect  the  $600  with 
the  bank-books,  or  to  make  It  seem  like  anything  more  than  the  promise  of  a 
gift  of  that  amount.  On  the  other  hand,  granting,  as  defendants  substan- 
tially do,  that  the  bank-books  came  lawfully  into  plaintiff's  hands,  at  or  about 
the  time  when  she  swears  they  did,  the  corroborative  testimony  of  the  witness 
Mary  Duffy  becomes  very  significant.  She  is  obviously  friendly  to  plaintiff, 
but  does  not  appear  to  be  a  strongly  interested  or  a  biased  witness;  nor  was 
her  evidence  materially  weakened  by  cross-examination.  She  says:  "I  knew 
there  was  a  trunk  in  a  closet.  It  was  always  kept  there.  Father  Fitzsim- 
mens  carried  the  key  to  it  himself."  "Quettton.  Did  you  ever  see  him  give 
that  key  to  Mrs.  Devlin?  Answer.  Yes,  sir.  One  morning  after  Mr.  Dev- 
lin came  he  was  sitting  at  the  foot  of  tlie  bed,  and  Mrs.  Devlin  was  beside 
him,  and  he  called  me  to  him.  I  was  in  the  room  with  a  dust-pan  and  brush. 
I  don't  remember  that  I  had  done  anything  in  the  room.  I  don't  know 
whether  I  had  started  to  do  anything,  but  I  intended  to;  and  he  asked  me  to 
get  his  pants.  I  gave  him  the  pants,  and  he  took  the  key  out  of  bis  pocket 
And  gave  it  to  Mrs.  Devlin;  and  I  went  out  of  the  room.  This  was  some 
time  in  ApriL  Q.  You  left  before  he  had  time  to  say  anything?  A.  I  left 
the  room  because  I  supposed  I  was  not  wanted.  Q.  Did  you  ever  hear  bim 
say  anything  about  books?  A.  Yes,  sir;  I  did.  He  did  not  say  bank-books. 
He  said  it  in  this  way.  He  was  after  sleeping,  and  I  gave  him  a  drink.  Mrs. 
Devlin  was  in  New  York,  and  I  don't  know  whether  she  stayed  one  week  or 
two.  Before  she  returned  I  was  left  in  charge  to  give  him  his  medicine  and 
to  see  to  him  as  she  told  him.  When  I  gave  him  the  drink  be  said,  •  I  gave 
Annie  the  books,  and  if  I  want  them  back  she  will  give  them  to  me.'  "  The 
account  of  the  transaction  receives  further  slight  corroboration  from  the  fact 
that  plaintiff's  husband  actually  did  carry  the  Irands,  which  were  taken  from 
the  trunk  at  the  same  time  with  the  bank-books,  to  New  York,  and  convert 
them  into  money,  and  that  he  sent  the  amount  thereof  in  the  form  of  a  check 
or  drdft  to  the  decedent,  by  plaintiff,  on  her  return  to  Wilkesbarre.  This 
circumstance  is  very  clearly  established.  Of  course,  plaintiff  may,  when  she 
went  to  the  trunk  at  her  uncle's  request  to  get  the  bonds,  have  feloniously. 
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and  without  his  knowledge,  abstracted  the  bank-books;  but,  as  far  as  can  be 
judged  from  the  evidence  in  its  printed  form,  and  especially  in  view  of  ttie 
testimony  of  Mary  Duffy,  I  should  have  been  loath  to  adopt  that  theory.  The 
evidence  offered  by  defendant  consisted  of  assertions  on  the  part  of  various 
members  of  the  family  that  they  had  not  heard  of  plaintiff's  claim  of  title  to 
the  books  until  a  long  time  after  she  received  them,  and  the  alleged  conversa- 
tion between  plaintiff  and  Ann  Farmer,  above  referred  to,  about  the  gift  of 
$600.  These  were,  of  course,  circumstances  to  be  considered  and  weighed; 
but  it  is  by  no  means  conclusive  against  the  good  faith  of  plaintiff's  conten- 
tion, although  it  may  have  been  imprudent,  that  she  kept  silent,  if  she  gup- 
posed  that  her  right  would  be  immediately  disputed  and  attacked.  The  al- 
leged conversation  between  the  parties  about  the  S600  is  too  vague  to  liave 
much  practical  force  of  any  kind.  On  the  one  side  we  have  positive  testimony, 
and  a  consistent  and  coherent  statement  of  facts,  corroborated  as  before  shown 
in  many  material  points.  On  the  other  we  have  only  negations  of  msttera 
not  in  themselves  very  material.  One  of  the  points,  upon  which  great  stress 
was  laid  by  the  learned  counsel  for  the  respondent  to  discredit  the  probability 
of  plaintiff's  evidence,  was  that  both  she  and  her  liusband  testify  that  they 
have  not  had  any  private  conversations  with  each  other  abont  these  bank-books 
or  this  litigation.  This  fact  may  seem  strange  at  Qrst  sight,  but,  on  the  other 
hand,  it  must  be  remembered  that  the  plaintiff's  counsel,  who  is  also  the 
brother  of  her  husband,  resides  with  them,  and  she  avers  that  she  has  had 
many  and  constant  consultations  with  him.  A  point  was  also  made  of  the 
fact  that  the  words  of  the  decedent,  relied  upon  to  establish  this  cause  of  ac- 
tion, were  broad  enough  to  give  plaintiff  all  of  his  possessions  as  well  as  llie 
bank-books  in  question,  and  that  she  has  never  attempted  to  assert  any  rights 
thereunder  except  to  claim  the  savings-bank  deposits.  But  Father  Fitzsim- 
mons'  language,  as  reported  by  James  Devlin,  was  sufHciently  definite  to 
create  a  gift  of  the  bank  accounts,  and  not  definite  enough  to  carry  anything 
else.  The  valid  portion  of  the  gift  would  not  be  vitiated  by  any  other  words 
that  accompanied  it,  and  it  does  not  seem  at  all  unnatural  that  plaintiff  never 
supposed  for  a  moment  that  her  uncle  could  have  intended  any  specific  gift 
at  that  time  except  that  conveyed  by  the  bank-books  which  he  simultaneoasly 
banded  over.  There  seems  such  a  strong  probability  that  the  referee  did  not 
decide  according  to  the  weight  of  evidence  that  the  judgment  should  be  re- 
versed and  a  new  trial  ordered,  with  costs  to  abide  the  event.    AU  concur. 


Spies  e.  Voss. 
(Common  PleoB  of  New  Tork  City  and  County,  Oeneral  Term.    April  7, 1890.) 

1.  Landlori)  and  Tenant — Duration  of  Lbasb. 

An  agreement  to  occupy  a  part  of  a  house  for  "a  lone  time — for  five  years  or  eight 
years**— falls  within  8  Rev.  St.  N.  Y.  (7th  Ed.)  p.  2300,  f  1,  providing  that  agreemento 
for  occupation  of  teifements  in  New  York  city,  which  shall  not  particalany  spedfT 
the  duration  of  such  occupation,  shall  be  deemed  valid  until  the  1st  day  of  Msj 
next  after  the  possession  under  such  agreement  shall  commence;  and  the  tscttliat 
the  rent  was  fixed  at  so  much  per  month,  and  payable  monthly,  is  immateiisL 

9.  Same — Acceptance  of  Busbenser. 

A  tenant,  during  his  term,  vacated  the  premises,  and  offered  the  keys  to  the  land- 
lord, who  refused  to  accept  them.  The  next  day  the  keys  were  left  at  the  hoose  of 
the  landlord,  who  thereupon  re-entered  upon  the  premises,  and  endeavored  to  Isms 
to  others.    Held,  that  a  surrender  and  acceptance  of  the  lease  were  not  diown. 

Appeal  from  trial  term. 

Action  by  Marie  Spies  against  Philip  Yoss  to  recover  $310,  being  Hn 
months'  rent  of  apartments  at  $58  per  month,  for  five  months  from  Novem- 
ber, 1887,  to  March,  1888,  both  inclusive,  and  interest.  There  was  jadgmeot 
for  plaintiff  for  full  amount  claimed,  and  defendant  appeals. 

Argued  before  Daly  and  Bischoff,  JJ. 
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felix  Jellenik,  for  appellant.    Jacob  Fromme,  for  respondent. 

Dajcy,  J.  There  was  no  written  agreement  for  the  occupation  of  the  prem- 
ises, and  no  term  agreed  upon;  and  the  question  is  whether  the  tenancy  con- 
tinued to  May  1,  1888,  or  was  for  a  month,  or  from  month  to  month,  and 
whether  there  was  an  acceptance  and  surrender  of  the  lease.  The  wife  of  the 
tenant  made  the  agreement  on  his  behalf.  She  said  that,  if  the  rooms  were 
painted  and  fixed  up,  she  would  stay  a  long  time, — for  five  years  or  eight 
yeara.  She  was  told  that  the  rent  was  $58  a  month,  payable  monthly  in  ad- 
vance. The  painting  was  done;  and  the  tenant  moved  in  a  few  days  after 
May  1, 1887,  paying  rent  from  May  1st.  A  receipt  was  given,  for  one  month's 
rent,  for  each  month  np  to  and  including  September  1,  1887.  The  tenant 
moved  out  October  1, 1887,  returning  the  key  of  the  premises,  which  was  re- 
tained ;  the  landlord  endeavoring  to  relet  the  premises. 

This  case  seems  to  fall  within  the  statute  which  provides  th^t  "agreements 
for  the  occupation  of  lands  or  tenements  in  the  city  of  New  York,  which  shall 
not  particularly  specify  the  duration  of  such  occupation,  shall  be  deemed  valid 
until  the  first  day  of  May  next  after  the  possession  u  nder  such  agreement  sliall 
commence,  and  the  rent  under  such  agreement  shall  be  payable  at  the  usual 
quarter  days  for  the  payment  of  rent  in  the  said  city,  unless  otherwise  ex- 
pressed in  the  agreement."  S  Bev.  St.  (7th  Ed.)  p.  2200,  8  1.  Here  the  dura- 
tion of  the  occupation  was  not  particularly  specified.  It  was  evidently  in- 
tended to  be  for  longer  than  one  month,  and  not  to  be  for  one  month,  or  from 
month  to  month,  as  defendant  claims  it  was.  In  the  case  of  Wilson  v.  Taylor, 
8  Daly,  253,  relied  upon  by  defendant,  there  never  was  any  agreement  as  to 
the  terms  of  hiring,  but  the  tenant  had  remained  in  possession  six  years  pay- 
ing a  monthly  rent  of  87.50  in  advance.  It  was  said  in  that  case  that,  in  the 
absence  of  any  agreement,  valid  or  invalid,  as  to  the  duration  of  the  term  or 
as  to  an  annual  rent,  the  rule  seems  to  be  that  the  Intervals  between  the  pay- 
ments determine  the  length  of  the  tenancy;  citing  8teffens  v.  Earl,  40  N.  J. 
Law,  137,  where  it  was  held  that,  where  there  is  no  evidence  but  the  mere  fact 
of  payment  at  intervals  of  a  week  or  a  month,  the  implication  is  that  the  rent- 
ing is  a  monthly  or  a  weekly  one,  just  as  the  payment  is  monthly  or  weekly. 
In  People  v.  Darling,  47  N.  Y.  666,  it  was  held  that  where  the  tenant  is  in 
possession  under  a  parol  agreement  void  by  the  statute  of  frauds,  and  had  oc- 
cupied for  a  year,  paying  the  rent  monthly,  a  tenancy  from  month  to  month  is 
crated.  If  there  had  been  in  this  case  a  specific  agreement  by  parol  for  five 
yeais  or  for  eight  years,  which  would  be  void  under  the  statute  of  frauds,  and 
the  tenant  went  into  possession,  paying  a  monthly  rent,  a  tenancy  from  month 
to  month  would  have  been  created,  under  the  authority  of  the  case  last  cited. 
If  nothing  had  been  said  concerning  the  term,  and  the  hiring  had  been  at  a  cer- 
tain monthly  rent,  a  tenancy  for  a  month  only  would  have  been  created.  But  in 
the  present  case  the  parties  contemplated  a  longer  occupation  than  a  month, 
as  is  apparent  from  the  conversation  between  them;  but,  as  their  agreement 
did  not  "particularly  specify"  the  duration  of  the  term,  the  case  is  within  the 
statute  fixing  the  term  as  expiring  on  the  1st  day  of  May  after  entering  upon 
possession.  The  fact  that  the  rent  was  fixed  at  (58  a  month,  and  was  payable 
monthly,  does  not  affect  the  question,  as  the  statute  inclades  cases  where  the 
agreement  provides  how  and  when  the  rent  shall  be  payable. 

There  was  no  surrender  and  acceptance  of  the  lease.  The  tenant  vacated 
the  premises,  and  offered  the  keys  to  the  landlord,  who  refused  to  accept 
them,  saying  that  the  tenant  had  hired  the  premises  for  a  year.  The  next 
day  the  keys  were  left  in  the  landlord's  bouse,  who  afterwards  entered  the 
premises  and  endeavored  to  relet,  succeeding  finally  in  doing  so  for  the  month 
of  April,  1888,  for  which  no  rent  is  claimed.  Under  the  authority  of  our  gen- 
eral term  in  Witiant  v.  Mines,  14  Daly,  187,  re-entry  and  reletting  by  the 
landlord  after  the  premises  are  abandoned,  and  the  key  returned  by  the  tenant. 
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do  not  constitute  a  surrender  and  acceptance,  without  farther  proof.  If  this 
decision  seems  to  l>e  in  conflict  with  the  case  of  MacK'eHar  t.  Sigler,  (in  this 
court, )  47  How.  Pr.,  22, 1874, — it  may  be  noticed  that  in  the  latter  case  there  was 
evidence  that  the  landlord  not  only  relet  the  premises,  but  made  alterations 
therein  as  well  as  repairs, — acts,  taken  together,  held  to  be  inconsistent  with 
the  continuance  of  the  tenancy.   The  judgment  should  be  affirmed,  with  costs. 


Levy  v.  Coogan. 
(Common  Pleag  of  New  York  City  and  County,  General  Term.    April  7, 1880.) 

1.  Appeal — Rbveiw  op  Facts — Motion  por  Nbw  Triai. 

Where  a  case  on  appeal  contains  no  order  denjing  a  motion  for  a  new  trial,  and 
an  inspection  of  the  notice  of  appeal  does  not  disclose  an  appeal  from  such  an  order, 
the  general  term  is  precluded  from  reviewing  the-iacts,  except  so  far  as  may  bs 
necessary  to  ascertain  if  there  was  sufficient  evidence  to  sustain  the  verdict. 

2.  Factors  and  Brokbrb— Real-Estatb  Aoents — Ck>i(Mis8iONS. 

A  broker  employed  to  sell  real  estate  earns  his  commissions,  if,  through  his  instru- 
mentality, the  buyer  and  seller  meet,  and  negotiations  are  thus  opened  between 
them  which  culminate  in  a  sale,  though  for  a  sum  less  than  that  first  fixed  by  the 
principal. 
S.  Same — Evidenob. 

In  an  action  for  the  oommisslons,  the  conveyance  to  the  purchaser  is  competeat 
evidence  to  prove  the  fact  of  the  sale,  the  consideration  ttierefor,  and  the  amount 
of  commission  to  which  plaintiil  is  entitled. 

Appeal  from  city  court,  general  term. 

An  action  by  Louis  Levy  against  Theresa  Coogan,  to  recover  broker's  com- 
missions on  a  sale  of  real  estate.  There  was  a  verdict  for  plaintiff.  Tlie 
judgment  rendered  thereon  was  affirmed  at  the  general  term  of  the  city  oonrt, 
and  defendant  again  appeals. 

Argued  before  Labremobe,  G.  J.,  and  Dalt  and  BiscnoFF,  J  J. 

Early  &  Prendergast,  {Martin  J.  Early,  of  counsel,)  for  appellant. 
Charles  Steckler,  (Alfred  Steckler,  of  counsel,)  for  respondent. 

BiscHOFF,  J.  The  judgment  appealed  from  was  rendered  upon  the  verdict 
of  a  jury,  but  the  case  on  appeal  contains  no  order  denying  defendant's  mo- 
tion for  a  new  trial,  and  an  inspection  of  the  notice  of  appeal  does  not  disclose 
an  appeal  from  such  an  order.  This  court  is  therefore  precluded  from  review- 
ing the  facts,  excepting  so  far  as  may  be  necessary  to  ascertain  if  there  was 
sufficient  evidence  to  sustain  the  verdict.  Code  Civil  Proc.  §§  1346,  1347, 
made  applicable  to  appeals  from  the  city  court  to  this  court  by  sections  1314, 
8191,  and  3192;  Wright  v.  Hunter,  46  N.  Y.  409;  Booa  v.  Imuranee  Co., 
4  Hun,  133,  and  64  N.  Y.  236;  Godfrey  v.  Moser,  66  Jf.  Y.  250,  252;  Bhr- 
man  v.  Rothschild,  23  Hun,  273. 

It  was  admitted  by  the  pleadings  that  plaintiff  was  engaged  in  business  in 
the  city  of  New  York  as  a  real-estate  broker;  that  he  was  employed  by  defend- 
ant to  procure  a  purchaser  for  the  premises  Nos.  86,  88,  and  90  James  street; 
and  that  the  usual  commissions  of  brokers  for  similar  services  were  1  per 
centum  of  the  purchase  money.  The  only  issue  to  be  tried  was  as  to  the  per- 
formance by  the  plaintiff  of  the  services  required  of  him,  and,  in  support  of 
plaintiff's  claim  of  performance,  he  testiSed  that  Matthew  Coogan,  wlio  was 
conceded  to  have  been  defendant's  authorized  agent  for  that  purpose,  directed 
him  to  procure  a  purchaser  in  the  sum  of  $93,000  for  tlie  three  houses;  that 
he  (plaintiff)  called  the  attention  of  Solomon  Kushewsky  and  Raphael  Ku»- 
hewsky  to  the  premises,  and  introduced  them  to  defendant's  i^ntas  persons 
wishing  to  buy;  that  defendant's  agent  negotiated  with  the  Kushewskys  con- 
cerning the  amount  of  purchase  money  required,  and  finally  consented  to  ac- 
cept $90,000  for  the  entire  premises ;  and  that  thereupon  Solomon  Kushewsky 
purchased  No.  86  for  $30,000,  the  commissions  on  which  sale  were  paid  to 
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the  plaintiff.  It  also  appeared  in  evidence  that  by  matual  understandlns  the 
sale  of  Nos.  88  and  90  whs  postponed  until  the  return  of  Raphael  Kushevsky 
from  Troy,  and  that  about  a  month  later  the  last-mentioned  houses  were  con- 
veyed to  Raphael  Kushewsky  for  $60,000;  that  being  the  consideration  named 
in  the  deed  admitted  in  evidence.  I  fail  to  see  any  sufficient  ground  for 
holding  that  these  facts  did  not  establish  plaintiff  as  the  procuring  cause  of  the 
sale,  or  that  he  did  not  fully  comply  with  every  requisite  to  his  right  of  recovery 
of  the  commission  claimed.  It  is  true  that  the  evidence  f  ordefendant  tended  to 
establish  facts  inconsistent  with  those  claimed  for  the  plaintiff,  but  it  was  the 
province  of  the  jury  to  accept  the  one,  and  reject  the  other,  and  having  by 
their  verdict  pronounced  in  favor  of  the  plaintiff,  the  evidence  introduced  on 
bis  behalf  established  Uie  facts  claimed  for  him,  and  these  entitle  him  to  the 
judgment  rendered. 

The  trial  justice's  charge  to  the  jury  was  most  lucid  and  exhaustive.  It 
vas  fully  supported  by  the  evidence,  and  correctly  stated  the  law  applicable 
to  the  facts.  The  deed  from  defendant  to  Raphael  Kushewsky,  containing 
an  admission  by  defendant  of  the  receipt  of  $60,000  purchase  money,  was 
competent  evidence  to  prove  the  fact  of  the  sale,  the  sum  for  which  the  sale  was 
made,  and  the  amount  of  commissions  to  which  plaintiff  was  entitled;  and 
the  court  properly  instructed  the  jury  that  this  evidence  might  be  considered 
by  them  in  their  determination  of  these  questions.  The  consideration  named 
in  the  contract  of  sale  between  Raphael  Kushewsky  and  defendant  was  not 
condosive  upon  the  plaintiff.  Defendant's  counsel  requested  the  court  to  in- 
struct the  jury  that  plaintiff  was  not  entitled  to  a  recovery  unless  it  satisfac- 
torily appeared  that  he  had  effected  a  sale  at  the  sum,  and  upon  the  terms, 
fixed  by  defendant  at  the  inception  of  plaintiff's  employment,  and  that, 
though  the  sale  was  made  to  the  person  procured  by  plaintiff,  if  it  was  made 
for  less  than  he  was  originally  requested  to  obtain,  or  upon  terms  essentially 
differing  from  those  originally  fixed  by  defendant,  he  was  not  entitled  to  the 
commissions.  The  legal  propositions  involved  in  these  requests,  while  not 
absolutely  incorrect,  were  not  sufficiently  broad  to  make  them  applicable  to 
the  facts,  and  were  therefore  justly  denied.  The  justice  charged  that,  to  en- 
title plaintiff  to  recover,  he  must  establish  to  the  satisfaction  of  the  jury 
"that  the  sale  was  at  the  price  at  which  he  was  authorized  to  sell,  or  a  price 
satisfactory  to  his  principal,  under  the  employment  which  he  claims  was 
made;"  and  this  amply  stated  the  legal  principles  affecting  plaintiff's  right  to 
recover.  It  is  not  essential  to  entitle  a  broker  to  his  commissions  that  he 
should  have  procured  a  purchaser  upon  the  precise  terms  named  by  the  prin- 
dpal  at  the  time  of  the  employment.  If,  through  the  instrumentality  of  the 
broker,  the  buyer  and  seller  meet,  and  negotiations  are  thus  opened  between 
them,  which,  continuing  without  withdrawal  by  either  party  therefrom,  cul- 
minate in  a  sale,  though  for  a  sum  less  than  that  originally  demanded,  and 
upon  terms  deviating  from  those  at  first  fixed  by  the  principal,  I  can  see  no 
equitable  ground  in  support  of  the  claim  that  the  broker  has  not  been  the  pro- 
curing causeof  the  sale,  and  has  not  for  that  reason  earned  the  commissions. 
The  principal  possesses  an  undoubted  right  to  adhere  to  the  price  and  terms 
originally  fixed;  but  if  he  deviates  therefrom,  and  consents  to  a  modification 
thereof,  and  thereupon  concludes  a  sale  with  the  person  procured  by  the  broker, 
he  ratifies  the  latter's  departure  from  his  instructions,  and  is  liable  for  the 
commissions.  While  I  have  not  been  able  to  find  any  reported  case  in  which 
this  question  sppears  to  have  been  adjudicated  by  any  court  of  this  state,  I 
know  of  no  le^l  principle  in  conflict  with  the  above  views,  and  they  are  fully 
supported  by  the  decisions  in  Dexter  v.  Campbell,  137  Mass.  198,  and  Potvin 
v.  Curran,  13  'Seh.  302,  14  X.  W.  Rep.  400;  the  first  being  a  case  for  com- 
missions on  the  sale  of  stock,  the  second  of  real  estate,  but  the  governing 
principles  being  alike  in  both  cases.  Neither  are  these  views  in  conflict  with 
the  decision  in  Stbhald  v.  Iron  Co.,  83  N.  Y.  378,  cited  by  defendant's  coun- 
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sel,  and  Brigg»  v.  Rowe,  1  Abb.  Dec.  189.  The  two  cases  last  cited  hold  only 
that,  although  the  broker  may  have  been  the  means  of  first  bringing  the  par- 
ties together,  and  of  opening  negotiations  between  them,  yet  if  the  negotia- 
tions are  unproductive,  and  the  parties  in  good  faith  withdraw  therefrom,  and 
abandon  the  proposed  purchase  and  sale,  a  subsequent  renewal  of  negotiations 
or  sale,  upon  the  same  or  different  terms,  does  not  entitle  the  broker  to  the 
commissions,  and  that  he  cannot  in  such  a  case  be  said  to  have  been  the  pro- 
curing cause  of  the  sale, — a  proposition  to  which  I  unqualifiedly  assent. 

The  exceptions  taken  by  defendant  during  the  progress  of  the  trial  were 
not  specially  urged  upon  this  appeal,  but  an  examination  thereof  does  not 
reveal  any  error  which  would  entitle  defendant  to  a  reversal.  The  judgment 
of  the  general  term  of  the  city  court,  afiirming  the  Judgment  of  that  oourt, 
should  be  affirmed,  with  costs.    All  concur. 


Boss  «.  SiHON  et  al. 
(Common  Plea*  of  New  York  City  and  County,  Oeneral  Term.    April  7, 1890.) 

1.  Mechasics'  Liens— Esforcemknt— Notice. 

Laws  N.  Y.  1SS5,  c.  312,  S  1,  (i  Rev.  St,  Sth  Ed.,  p.  2698.)  providiag  that  pexsou 
performing  work,  etc.,  in  erecting  any  house,  etc,  "with  toe  consent  of  the  owner,' 
may  have  a  lien  on  the  lot  on  whloh  the  house  stands,  and  (section  4)  that  the 
notice  of  lien  shall  state  "the  name  of  the  owner,  lessee,  general  assignee,  or  per- 
son in  possession  of  the  premises,  against  whose  interest  a  lien  is  claimed, "  does 
not  require  the  notice  of  lien  to  state,  in  so  many  words,  that  a  lien  is  claimed 
against  the  Interest  of  any  particnlar  person  or  ovmer,  but  is  satisfied  when  the 
names  of  the  persons  against  whose  interest  the  lien  is  claimed  are  given  with  a 
statement  of  the  facts  subjecting  their  interests  to  the  lien. 

S.  Same- •PLBjk.DiMO. 

A  complaint,  in  an  action  to  foreclose  a  mechanic's  lien,  which  shows  that  a  bnild- 
ing  has  Deen  erected  by  the  lessee  of  the  premises,  and  that  plaintiff  did  part  of 
the  work,  and  has  not  been  paid,  and  that  the  building  was  erected  with  the  knowl- 
edge and  consent  of  the  owner,  states  a  good  cause  of  action  against  the  owner, 
without  setting  forth  how,  or  under  what  circumstances,  the  consent  of  the  owner 
was  given.    Reversing  8  N.  Y.  Supp.  3. 

Appeal  from  city  court,  general  term. 

Action  by  John  B.  Ross  against  John  Simon,  Ignatz  Schmitt,  Barbara 
Schmitt,  and  others,  to  enforce  a  mechanic's  lien.  Defendant  Simon  demurred 
to  the  complaint  on  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  him.  The  demurrer  was  sustained  both  at 
special  and  general  terms  of  the  city  court,  and  plaintiff  again  appeals. 

Argued  before  Larremore,  C.  J.,  and  Daly  and  Bischoff,  J  J. 

James  C.  Delamare,  for  appellant.    Stephen  Philbin,  for  respondent  Simon. 

Daly,  J.  The  owner  of  the  premises  demurred  because  the  lien,  a  copy 
of  which  is  annexed  to  the  complaint,  did  not  contain  the  statement  that  the 
lien  was  claimed  against  the  interest  of  the  said  owner ;  also  on  the  ground 
that  the  allegation  in  the  complaint  that  the  defendant,  the  owner,  had  full 
knowledge  of,  and  consented  to,  the  doing  of  the  work,  was  insufficient,  there 
being  no  averment  of  any  agreement  or  contract  with  him.  The  demurrer 
was  sustained  upon  both  grounds. 

The  lien  act  provides  that  persons  performing  work,  etc.,  in  erecting  any 
house,  etc.,  "with  the  consent  of  the  owner,"  may  have  a  lien  upon  the  boose 
and  lot  wherein  it  stands,  and  also  provides  that  the  notice  of  lien  shall  state 
"the  name  of  owner,  lessee,  general  assignee,  or  person  in  possession  of  tlie 
premises,  against  whose  interest  a  lien  is  claimed."  Laws  1885,  c.  342,  g§  1< 
4.  In  the  notice  filed  by  this  claimant  is  a  statement  that  "the  name  of  tlie 
owner  of  the  leasehold  against  whose  interest  a  lien  is  claimed  is  Ignatz  Schmitt, 
and  the  owner  of  the  fee  of  said  premises  is  John  Simon;  that  the  name  of 
the  person  by  whom  claimant  was  employed,  and  to  whom  he  furnished  such 
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materials,  is  I^.  B.  Muir;  that  said  labor  and  materials  were  done  and  far- 

nisbed  vrith  tbe  Itnowledge  and  consent  of  John  Simon,  the  owner  of  the  fee 

of  said  premises."    The  notice  thus  contained  a  statement  of  the  fact  which, 

by  statute,  gives  a  lien  upon  the  interest  of  the  owner,  viz.,  that  tlie  worlc 

was  done  with  his  consent;  and  such  statement  is  sufficient  notice  to  him  and 

all  others  tliat  the  lien  given  by  statute  is  claimed  against  his  interest.     It  is 

not  prescribed  that  the  notice  shall  state,  in  so  many  words,  that  the  lien  is 

claimed' against  such  persons,  but  that  the  names  of  the  persons  against  whose 

interest  the  lien  is  claimed  shall  be  given.    If,  therefore,  the  names  are  given, 

and  the  facts  subjecting  their  interests  to  the  lien  are  stated,  the  statute  is 

satisfied.     The  fact  that  it  is  expressly  stated  in  the  plaintiff's  notice  that 

"the  names  of  the  owner  of  tbe  leasehold  estate  against  whose  interest  a  lien 

is  claimed"  is  not  exclusive,  and  does  not  stop  the  lienor  from  claiming  also  a 

lien  against  tbe  interest  of  the  owner.     The  case  of  Moran  v.  CTuise,  52  N.  Y. 

346,  is  in  point.    That  lease  arose  under  the  Kings  and  Queens  county  act  of 

1862,  (Sess.  Laws,  c.  478,  §  3,)  which  required  tbe  notice  to  state  "tbe  person 

against  whom  the  claim  is  made,  the  name  of  the  owner  of  the  building,  and 

the  situation  of  the  building;"  and  the  notiee  stated  that  "the  name  of  the 

person  against  whom  the  claim  is  made  is  S.  B.  Yreeland,  and  the  said  worlc 

and  materials  so  furnished  was  by  and  at  the  request  of  said  S.  B.  Yreeland." 

and  that  the  owner  was  George  K.  Chase.    It  was  held  that  a  lien  was 

acquired  thereunder  against  Chase,  the  owner,  notwithstanding  the  statement 

in  the  notice  that  tbe  claim  was  against  Yreeland  only.     This  case  is  to  be 

distinguished  from  /onett  v.  Manning,  6  K.  Y.  Supp.  388,  cited  by  appellant; 

for  in  that  case  the  decision  is  put  upon  the  ground  that  there  was  nothing  in 

the  notice  to  indicate  that  the  lienor  was  seeking  to  place  a  lien  upon  the 

interest  of  tbe  party  named.    Here  tbe  notice  fully  apprises  all  persons  of  the 

intent  to  charge  tbe  interest  of  the  defendant. 

It  remains  to  be  considered  whether  tbe  allegations  of  the  complaint  are 
sufficient  as  a  statement  of  a  cause  of  action  against  Simon,  tlie  owner.     Tlie 
complaint  sets  forth,  in  substance,  that  the  defendant  John  Simon  was  and  is 
the  owner  of  the  premises  described  in  the  complaint,  being  a  lot  of  land  in 
tbe  city  of  New  York;  that  he  leased  the  lot  and  the  house  thereon,  for  tbe 
term  of  21  years  from  May  1, 1888,  to  the  defendant  Ignatz  Schmitt,  by  instru- 
ment duly  recorded;  that  Schmitt  assigned  the  lease  to  tbe  defendant  Barbara 
Schmitt;  that  the  defendant  Muir  contracted  with  her  to  do  certain  work, 
labor,  and  services,  and  furnish  materials  in  and  about  the  erecting,  altering, 
or  repairing  of  the  house  or  building  on  the  premises,  for  the  sum  of  $2,175, 
and  so  far  completed  the  same  as  to  become  entitled  to  receive  a  sum  largely 
in  excess  of  plaintiff's  claim,  who,  under  contract  with  Muir,  did  certain  plas- 
tering and  furnished  materials  for  tbe  said  building  for  the  sum  of  (245, 
upon  which  there  is  due  S120;  and  that  the  defendant  John  Simon,  the  owner 
of  the  fee  of  said  premises,  had  full  knowledge  of  tbe  erecting,  altering,  and 
repairing  of  said  buildings,  and  consented  to  the  same,  and  to  the  perform-' 
ance  of  the  labor  and  supplying  of  the  materials  by  tbe  plaintiff  as  above  set 
forth.    The  averment  is,  I  think,  sufficient,  under  the  statute.    It  is  not  nec- 
essary to  aver  bow,  or  under  what  circumstances,  the  consent  of  the  owner 
was  given,  any  more  than  it  would  be  necessary  to  set  out  the  particulars  of 
a  contract  if  the  averment  bad  been  that  the  work  was  done  under  or  pursu- 
ant to  a  contract  with  him.    In  other  words,  the  evidence  in  support  of  the 
allegation  of  consent  is  not  to  be  pleaded.    What  the  liability,  if  any,  of  the 
owner  may  be  found  to  be,  upon  the  facts  proved,  is  a  wholly  different  ques- 
tion from  that  before  us,  which  is  a  matter  of  pleading  only.     Under  the  lien 
act  of  1873,  c.  489,  giving  a  lien  upon  the  bouse  and  lot  where  tbe  work  is 
done  and  materials  are  furnished  "with  the  consent  of  the  owner,"  it  was 
held  that  the  simple  consent  of  the  owner  is  sufficient,  without  proof  of  a  con- 
tract by  him  for  tbe  improvements.    Otis  v.  Dodd,  90  N.  Y.  336.    In  that 
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caae  the  lease  with  the  owner  contained  a  covenant  for  the  erection  of  the 
buildings  and  improvements,  which  were  to  become  a  part  of  the  freehold, 
and  not  to  be  removed  at  the  expiration  of  the  lease;  and  the  court  approve* 
the  doctrine  in  Nellia  v.  Bellinger,  6  Hun,  560,  that  the  statute  gives  a  Ilea 
as  well  where  the  owner  consents  to  the  erection  of  a  structure  upon  his  land 
as  where  he  directly  contracts  for  its  construction,  and  the  decision  in  Hutted 
V.  Mathes,  77  N.  Y.  388,  where  the  owner  simply  knew  of  the  improvements 
made  by  her  husband  upon  her  land,  and  consented  to  them ;  and  it  was  held 
that  her  simple  consent  authorized  the  lien.  Upon  these  authorities,  it  is 
clear  that  the  allegation  of  consent  on  the  part  of  the  owner  is  sufficient  by 
way  of  pleading.  We  have  not  now  to  deal  with  the  question  whether  the 
facts  to  be  proved  will  bring  the  case  within  the  authorities  holding  the  owner 
liable,  whether  the  consent  proved  does  or  does  not  amount  to  an  authoriza- 
tion of  the  work,  as  stated  in  Ottiwell  v.  MuaAow,  (in  this  court,)  6  K.  Y. 
Supp.  518.  The  judgment  of  the  general  and  special  terms  snould  be 
reversed,  and  the  demuiTer  overruled,  and  judgment  upon  the  demurrer  in 
favor  of  plaintiff  ordered,  with  costs,  and,  if  so  adjudged  by  the  city  ooai<» 
with  leave  to  defendant  to  answer  upon  payment  of  costs.    All  concur. 


Close  9t  al.  v.  Clark  et  al. 
(Common  Flea*  ef  New  York  City  and  County,  General  Term.    April  7, 1890.) 

1.  COKTBAOT— MoDinCATION— PogTgCRIPT. 

A  postscript  to  one  copy  of  a  contract  executed  in  dopUcate  added  after  tbe  aigs- 
ing,  Dut  on  the  same  occasion,  and  in  the  presence  and  with  the  oral  consent  of  all 
tbe  parties,  becomes  an  integral  part  of  the  agreement,  and  blading  upon  an  th» 
parties. 

2.  Sake— IMTSRPBIETA.TION— BaiLDiNO  Cotnakor. 

A  provision  in  a  building  contract  that  the  work  shall  be  oomploted  by  a  oertain 
date  is  waived  if  there  are  departures  by  mutual  consent  from  the  original  plan,  or 
U,  after  the  time  prescribed  by  the  contract  has  expired,  the  builder  Is  notified  to 
go  on  and  complete. 
8.  Mbchanio's  Libn— Nomoa. 

A  notice  of  mecbanio's  lien,  which  falsely  states  that  all  the  work  and  materials 
for  which  the  claim  is  made  have  been  actually  performed  and  famished,  is  mis- 
leading and  invalid. 

4.  Same — Fleaoino. 

Where  the  complaint  in  an  action  to  foreclose  a  mechanic's  lien  alleges  that  plain- 
tiffs furnished  all  the  materials  for  the  building,  it  is  competent  for  defendant  t* 
show  onder  her  general  denial  that  certain  lumber  was  supplied  by  her. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Henry  Close  and  Christian  Reinsteln  against  Matilda  Clark  and 
another  for  the  foreclosure  of  a  mechanic's  lien.  From  a  judgment  foreclos- 
ing the  lien  defendants  appeal. 

Argued  before  Larremore,  C.  J.,  and  Dalt  and  Bischoff,  JJ. 

W.  Stebbins  Smith  and  Jacob  Fromme,  for  appellants.  Samuel  B.  Dufff, 
for  respondents. 

Larremore,  C.  J.  This  action  was  brought  for  the  f oreclosare  of  a  ma- 
chanic's  lien.  The  complaint,  among  other  things,  alleged  that  plaintiff! 
"did  and  performed  certain  work,  labor,  and  services,  and  furnished  neces- 
sary materials  therefor,  which  work  and  materials  consisted  of  building  and 
erecting  on  the  premises  above  described  a  house  or  building  according 
to  the  terms  and  conditions  of  the  said  contract."  We  think  the  learned  ref- 
eree erred  in  his  findings  as  to  what  the  contract  referred  to  in  tbe  complaint 
actually  was.  This  agreement  was  in  writing,  and  was  executed  in  duplicate. 
The  copies  correspond,  except  that  after  the  signatures  in  the  one  retained  by 
defendants,  and  produced  by  them  at  the  trial,  was  added  the  following:  "P. 

5.  The  whole  building  to  be  finished  on  or  before  the  1st  day  of  January, 
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1888,  A.  D."  We  think  the  weight  of  evidence  is  strongly  in  favor  of  the 
Tiew  that  this  poetscript  was  add^  after  the  signing,  doubtless,  but  still  upon 
the  same  occasion,  and  in  the  presence  and  with  the  consent  of  all  the  parties. 
Such  postscript,  being  orally  assented  to,  was  therefore  as  binding  as  the  fore- 
going instrument  actually  subscribed,  and  in  reality  became  an  integral  part 
of  the  agreement  under  which  the  work  was  done.  Dutch  v.  Mead,  36  N. 
T.  Super.  Ct.  427,  59  Jf.  Y.  628.  But  though  the  weight  of  evidence  sub- 
stantiates defendants'  claim  as  to  the  contract,  and  though  the  referee  erred  in 
this  respect,  we  cannot  see  that  any  actual  harm  result^  from  such  an  error, 
and  we  should  not  reverse  upon  this  ground. 

It  appears  that  there  were  departures  by  mutual  consent  from  the  original 
plan,  and,  furthermore,  that  after  the  time  prescribed  by  the  contract  had  ex- 
pired the  defendant  Clark  notified  plaintiffs  to  go  on  and  complete.  Under 
competent  authorities  either  of  these  circumstances  would  operate  as  a  waiver 
of  the  time  conditioned  in  the  contract.  It  has  also  been  directly  held  that  la 
s  contract  of  this  character  a  provision  that  the  work  shall  be  completed  by  a 
certain  date,  and  paid  for  upon  completion,  does  not  make  time  of  the  essence 
of  the  contract,  anil  that,  if  the  builder  proceeds  afterwards  with  the  assent 
of  the  other  party,  he  may  recover  at  the  contract  price.  Dillon  v.  Master- 
ton,  39  N.  Y.  Super.  Ct.  133. 

This  lien  was  filed  for  the  unpaid  balance  of  the  whole  contract  price.    In 
the  notice  of  lien  it  is  stated  that  all  the  work  and  materials  had  been  actually 
performed  and  furnished.     Leaving  out  of  consideration  a  large  number  of 
departures  from  the  contract  which  the  referee  finds  were  waived  or  assented 
to,  he  finds  directly  that  in  several  particulars,  more  or  less  substantial,  the 
eontract  was  not  completed.    He  finds  that  work  and  materials  to  the  value 
of  893  were  required  to  complete  the  same.     I  cannot  see  why,  on  respond- 
ent's own  showing,  the  present  case  does  not  come  squarely  within  the  rea- 
soning of  Foster  v.  Schneider,  2  N.  Y.  Supp.  875.     The  material  fact  is  not 
that  the  builders  had  completed  their  contract,  but  in  an  inferior  manner;  it  is 
that  they  bad  not  completed  it  at  all.     The  referee's  sixth  finding  of  fact  spec- 
ifies several  omissions,  all  of  them  of  some  importance.     The  plaintiffs  en- 
tirely failed  to  supply  these  articles,  although  notified  to  do  so.     They  cannot 
argue  from  their  statement,  that  referee  disagreed  with  and  found  against 
them  only  as  to  the  quality  of  their  work.     Confessedly  they  had  not  at- 
tempted to  provide  several  things  called  for  by  the  contract.     We  think, 
therefore,  the  allegation  in  the  notice  was  untruthful,  and  might  have  been 
misleading  to  subsequent  lienors  and  the  public,  and,  for  the  reasons  given  in 
the  opinion  In  Foster  v.  Schneider,  supra,  the  lien  must  l>e  declared  invalid. 
There  is  also  an  exception  in  the  case  which  deserves  notice.    On  the  ex- 
amination of  Matilda  Clark,  the  defendant,  she  was  asked:    "Question.  Now, 
did  you  do  anything  in  reference  to  the  lumber  in  the  house  with  Mr.  Close? 
(Obje<Aed  to  as  having  nothing  to  do  with  this  case.     Counsel  for  defendants 
states  that  this  question  is  asked  for  the  purpose  of  showing  that  the  defend- 
ant Mrs.  Clark,  and  not  the  plaintiffs,  furnished  the  lumber  that  went  into 
the  house  in  question.   Objection  sustained.   Exception  by  defendants.^   Ques- 
tion. Did  the  plaintiffs  furnish  all  the  materials  that  the  contract  called  for 
to  build  the  house?    Answer.  No,  sir.     Q.  What  portion  of  the  materials  did 
tbey  not  so  furnish?    A.  The  lumber.     Q.  How  much?    A.  All  the  lumber 
in  the  house.     Q.  Who  furnished  it?    il.  I  went  security  for  it.     Q.  Do  you 
remember  the  cash  amount  of  lumber  not  furnished  by  them?    (Objected  to 
on  the  same  grounds.    Sustained.     Exception  by  defendants.)"     We  think 
the  defendant  should  have  been  given  the  fullest  opportunity  for  showing 
what  the  anangement  between  the  parties  as  to  the  lumber  was.    The  learned 
counsel  for  respondents  contends  that  no  evidence  of  this  character  was 
admissible,  because  the  answer  is  a  general  denial,  and  that  by  the  authority 
of  McKyrlng  v.  Bull,  16  N.  Y.  297,  payment,  or  part  payment,  cannot  be 
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proved  as  a  defense  under  such  pleading.    But  this  testimony  would  properly 
come  under  the  general  denial  as  tending  to  show  that  plaintiffs  bad  not  done 
one  very  important  thing  they  allege  tbey  did  in  the  complaint,  t.  e.,  fumisli 
all  the  materials  for  the  house.    If  the  defendant  herself  furnished  such  lan>- 
ber,  this  allegation  of  the  complaint  would  be  effectually  disproved.  By  the  ref- 
eree's action  in  admitting  part  of  the  testimony  on  this  point,  and  excluding 
the  rest  we  are  left  in  the  dark  as  to  what  the  actual  transaction  was.    But 
it  certainly  appears  that  the  defendant  claims  that  she  supplied  the  lumbo'. 
If  this  were  the  fact,  even  if  the  notice  of  lien  had  contained  no  untruthful 
allegations,  she  would  certainly  have  been  entitled  to  a  very  substantial  de- 
duction from  the  contract  price.    If  the  original  credit  was  given  to  plaintiffs, 
but  defendant  was  obliged  to  go  security  for  it  before  it  could  be  obbdned, 
and  is  still  liable  as  guaranty  or  surety  for  the  unpaid  lumber  bill,  we  do  not 
think  plaintiffs  "furnished  the  materials"  within  the  meaning  of  their  con- 
tract.   They  used  merchandise  which  would  not  have  been  supplied  but  for 
the  defendant's  credit.     The  practical  result  of  holding  tliat  they  absolutely 
furnished  the  materials,  and  were  absolutely  entitled  to  the  full  balance  of  ttie 
contract  price,  under  such  circumstances  might  be  to  turn  the  money  over  to 
irresponsible  persons,  and  leave  defendant  without  redress  to  pay  for  the  lum- 
ber a  second  time.     Under  this  state  of  affairs,  if  the  lumber  merchant  wu 
willing  to  trust  the  defendant's  responsibility,  he  would  not  be  compelled  to 
flie  a  lien,  and  defendant  would  not  receive  even  that  protection.     This  is  aa 
action  in  equity,  and  the  court  would  therefore  use  every  effort  to  do  substan- 
tial justice  between  the  parties,  and,  it  seems  to  me,  under  the  hypothesis  last 
stated,  would  have  power  to  withhold  the  amount  of  lumber  bill  from  plain- 
tiffs, on  the  ground  that  tbey  had  not  furnished  the  materials,  especially  if 
defendant  stipulated  that  the  judgment  contain  a  provision  requiring  ber  to 
pay  the  amount  directly  to  the  lumber  merchant.    We  are,  of  course,  dis- 
cussing a  hypothetical  case.    If  defendant  has  actually  paid  for  the  lumber, 
her  right  to  prove  the  amount  and  claim  deduction  thereof  could  not  be  ques- 
tioned.    What  has  been  said  shows  the  necessity  that  existed,  in  any  view  of 
the  controversy,  of  bringing  out  fully  the  facts  of  this  transaction.     The  judg- 
ment should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event.    All  concur. 


HCMNEWELL  et  Oi.  V.  SBAFFEB. 

(OUy  Cowrt  of  New  Torli,  Oeneral  IVm.    April  80, 1890.) 

Practiob  is  Civn.  Cases — Ceanoino  Datb  ov  Notb  ov  Isscb. 

Where  a  reply  is  served  by  leave  of  court,  after  the  cause  has  been  notloed  for 
trial,  it  is  within  the  discretion  of  the  court  to  change  the  date  of  filine  the  not* 
of  issue,  instead  of  requiring  a  new  note,  and  the  payment  of  an  additional  fee, 
and  this  power  may  be  exercised  after  the  reply  has  been  served  nunc  jrro  tunc. 

Appeal  from  special  term. 

Action  by  Francis  W.  Hunnewell  and  another  against  Ira  Shaffer.    De- 
fendant appeals  from  an  order  regulating  position  of  cause  on  calendar. 
Argued  before  MoAdam.  0.  J.,  and  Ehulioh,  J. 
Ira  Shaffer,  pro  ae.    J.  Sttheman,  for  respondents. 

Pes  Curiam.  The  appellant  correctly  states  the  general  roles  at  practice 
in  his  brief.  But,  independently  of  these,  every  court  has  the  power  to  regu- 
late (within  reasonable  bounds)  its  own  calendar,  and  may,  independentiy of 
the  statute,  determine  what  cause  shall  be  tried  first.  In  other  words,  it  may 
regulate  the  order  of  business.  It  cannot  decline  to  prefer  a  cause  entitled 
to  preference  by  the  statute  or  general  rules  of  practice.  It  cannot  dispense 
with  the  statutory  notice  of  trial,  except  as  a  condition  of  granting  a  favor, 
but  it  may,  in  the  exercise  of  a  wise  discretion  and  in  an  orderly  manner,  do 
many  things  not  inhibited.    The  note  of  issue  was  filed  June  24, 1889.    Hie 
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reply  waa  served  hj  leave  of  tbe  court,  August  26,  1889.  The  cause  was 
tben  renoticed  for  trial.  The  court  bad  the  power  then  to  change  the  date  of 
filing  the  note  of  issue  to  August  26,  1889,  instead  of  requiring  a  new  note, 
axid  the  payment  of  an  additional  fee.  Having  the  power  then,  it  could  exer- 
cise it  afterwards  nwwpro  tuna,  and  this  is  practically  what  was  done  bj  the 
order  appealed  from.  The  court,  in  the  exercise  of  its  discretion,  possessed 
the  power,  and  tt  was  not  abused  in  this  instance.  No  one  was  misled  or 
prejudiced  by  what  was  done.  It  follows  that  the  order  appealed  from  must 
be  afiSrmed,  but,  as  the  point  is  probably  new,  the  aflarmance  will  be  without 
costs. 


Carriqan  t>.  Washbtjbn  et  al. 

(dtu  Court  of  New  York,  Special  Term.    December  28, 1889.) 

nr  Civil,  Cases— DiBCH^KOB—REvaKSAi.  or  Obdbr. 
Where,  after  arrest  on  an  execution  against  the  person,  the  writ  Is  set  aside  as 
void,  there  cannot,  on  a  reversal  of  the  order,  be  a  rearrest  under  the  same  process ; 
bnt  a  new  execution  afcalnst  the  person  will  issue  pn  the  judgment. 

Action  by  George  Carrigan  against  Heniy  L,  Washburn  and  others. 
"Washburn  was  arrested  on  execution  against  his  person,  but  on  motion  the 
'writ  was  set  aside.  This  order  was  reversed  on  appeal,  and  plaintiff  now 
applies  for  an  order  commanding  defendant's  rearrest  under  the  old  process. 
For  former  reports,  see  2  N.  Y.  Supp.  616;  7  N.  T.  Supp.  262. 

Harrison  <t  Langdon,  for  plaintiff. 

MoAdam,  0.  J.  When  process  is  once  discharged  and  dead,  it  is  gone  for> 
ever,  and  can  never  be  revived  but  by  a  new  exercise  of  judicial  power. 
Wood  V.  Dwight,  7  Johns.  Ch.  295;  Wilson  v.  Ryder,  11 N.  Y.  St.  R,  279.  The 
defendant  cannot  be  recommitted  under  the  old  process,  but,  having  procured 
hia  discharge  on  an  order  afterwards  reversed,  is  liable  to  arrest  on  new 
process.  The  restitution  which  follows  every  order  of  reversal  must  in  this 
instance  be  enforced  by  the  issuing  of  a  new  writ,  as  in  case  of  escape.  Code, 
g  1492.  An  injunction  order  set  aside  is  not  reinstated  by  a  reversal  of  the 
order,  the  remedy  being  a  new  application.  Wood  v.  Dtotght,  supra.  Tbe 
plaintiff  may  issue  a  new  execution  against  the  person  of  the  defendant  for 
the  balance  due  on  the  judgment,  and  may  issue  an  execution  in  the  nature 
of  a  precept  against  the  personal  property  of  the  defendant  for  the  costs  of 
appeal,  (Code,  §  779.)  these  being  in  the  nature  of  motion  costs.  Phipps  v. 
Carman,  26  Hun,  518.    An  order  in  accordance  herewith  has  been  flled. 


McCabe  v.  Evebs. 
(CTtv  Court  of  New  York,  Oeneral  Term.    April  80, 189a) 

IiAin>I/>KI}  AND  TbXAST — HOLDING  OVIB— I»BOVn»CB  0»  JcBT. 

Where,  on  the  expiration  of  a  lease,  there  was  a  stove  and  some  rubbish  left  on  the 

2 remises,  and  the  key  was  not  tendered  to  the  landlord  until  the  following  day,  it 
I  a  question  for  tlie  Jury  whether  there  was  a  tortious  holding  over  sufficient  to  im- 
ply a  new  tenancy. 

Appeal  from  trial  term. 

Action  for  rent  by  Frank  H.  McCabe  against  Henry  F.  Evers.  The  evi- 
dence shows  that  the  defendant  removed  from  the  demised  premises  just  prior 
to  May  1,  1889.  On  that  day  there  was  a  stove  and  some  rubbish  in  the 
store  formerly  occupied  by  him.  The  key  was  tendered  to  the  landlord  on 
May  2d.  The  action  was  for  rent  after  May  1,  1889,  on  the  theory  that  these 
circamstsnces  authorized  the  landlord  to  treat  the  holding  over  by  the  tenant 
as  wrongful,  and  as  an  implied  contract  of  rehiring,  on  the  terms  of  the  for- 
mer demise.    Tbe  trial  judge  so  held,  and  directed  a  verdict  in  favor  of  the 
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plaintiff,  notwithstanding  tlie  fact  that  the  defendant  asked  to  go  to  tiie  jniy 
on  the  questionB  (1)  whether  the  defendant  was  in  possession  of  the  prop- 
erty on  May  1st;  (2)  whether  there  was  a  tortious  holding  over  sufBcient  to 
imply  a  new  tenancy.     Defendant  appeals. 

Argued  before  Mo  Adah,  C.  J.,  and  Ehrlioh  and  Gieoebich,  JJ. 

B.  B.  De  Grove,  for  appellant.    8.  Greenbaum,  for  respondent. 

Per  Ctjbiah.  To  enable  the  landlord  to  bold  the  tenant  for  a  renewed 
term,  (after  the  expiration  of  his  lease,)  the  holding  over  must  be  wrongful 
and  tortious.  Schuyler  v.  Smith,  51  N.  Y.  314;  Piokett  y.BarOett,  107  X. 
Y.  282,  14  N.E.  Bep.  801;  Smith  v.  Allt,  7  Daly,  492.  Judge  Davis,  in 
Gibbons  v.  Dayton,  4  Hun,  451,  states  what  does  not  constitute  the  wrongfnl 
holding  over  contemplated.  He  says:  "The  litter  and  filth  and  wortbIe» 
fragments  and  articles,  which  tenants  are  often  accustomed  to  leave  behind 
them,  have  never  been  held  to  constitute  a  continuance  of  the  tenancy.  The 
landlord's  remedy,  if  any,  for  such  an  injury,  is  quite  different  from  treating 
the  tenancy  as  renewed,  by  jihe  omission  to  carry  everything  away,  whether 
valuable  or  not."  This  excerpt  may  be  applied  to  the  stove  left  on  the  prem- 
ises by  the  tenant.  Ifext,  as  to  the  key.  The  key  is  sometimes  looked  upon 
as  the  symbol  through  which  possession  is  delivered  and  returned,  but  some- 
times keys  are  lost  or  misplaced,  and  cannot  be  returned.  The  English  court 
of  common  pleas  held  in  Gray  v.  Bompas,  11  C.  B.  (N,  8.)  520,  that,  in  order 
to  have  the  effect  of  creating  a  new  tenancy  by  holding  over,  there  must  be 
an  actual  holding  over,  and  that  the  implication  does  not  arise  from  a  con* 
structive  holding  over,  as  by  the  accidental  detention  of  the  key  of  the  prem- 
ises beyond  the  term.  The  next  question  that  suggests  itself  is  where  the 
line  is  to  be  drawn.  This,  at  times,  is  a  nice  question,  and  no  immutable 
rule  can  be  laid  down  concerning  it.  Where,  however,  minds  may  differ 
concerning  the  fact  whether  there  is  a  tortious  holding  over  or  not,  the  ques- 
tion is  one  for  the  jury.  Indeed,  in  Gray  v.  Bompaa,  supra,  the  court  held 
that  "the  intention  with  which  a  tenant  holds  over  is  always  a  question  for 
the  jury."  This  is  probably  true  in  cases  where  the  facts  are  capable  of  two 
interpretations,  but  not  where  the  facts  are  clear  and  the  conclusion  irre- 
sistible. In  the  present  case,  the  facts  in  regard  to  the  holding  over  are  not 
of  this  conclusive  character,  and  different  interpretations  might  be  placed 
upon  the  acts  of  the  defendant.  Whether  the  stove  was  left  and  key  retained 
until  May  2d  willfully  or  accidentally,  or  through  excusable  or  unavoidable 
circumstances,  has  much  to  do  with  the  question  of  intent,  of  good  faith,  and 
of  bad  faith,  and  these  are  all  considerations  for  the  jury.  The  case  ought  to 
have  gone  to  the  jury  to  determine  whether  there  was  in  fact  a  wrongful 
holding  over  by  the  defendant  or  not.  For  this  error  the  judgment  must  ba 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event.    All  concur. 


Hawxiiurst  e.  Hennion. 
(.City  Cawrt  of  Brooklyn,  General  Term.    April  28, 1890.) 

1.  BvioiiNOE — Documents— AuTHENTicATios. 

In  an  action  for  breach  of  contract,  plalntifF  offered  in  evidence  a  paper  which 
he  alleged  was  signed  by  defendant  and  contained  the  terms  of  their  agreement, 
and  testified  that  defendant  gave  him  the  paper.  Held,  that  this  was  sufficient  to 
authorize  its  admission. 

8.  Sauk — Rbvibw  ok  Apfbaxi— Objbctioks  not  Raisbd  Bblow. 

Plaintiff  offered  a  letter  to  him  from  defendant,  and  tMtified  it  was  in  the  same 
condition  as  when  he  received  it.  Held,  that  an  objection,  taken  for  the  first  time 
on  appeal,  that  the  paper  was  inadmissible  because  of  a  material  alteration  of  which 
no  explanation  was  given,  was  without  merit. 
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-S.  Ifsw  TIU.U/— N>vi.T-DiscoyxBBi>  Etidbnce — SuiuntiaE. 

A  new  trial  on  the  ground  of  newiy-discovered  evidence  is  properly  refused  when 
the  only  reason  given  for  not  having  the  proposed  witness  present  at  the  trial  was 
that  the  moving  party  did  not  and  could  not  anticipate  that  his  adversary  would 
testify  as  he  did. 

Appeal  from  trial  term. 

Action  by  Elbert  W.  Hawxhnrst  against  Andrew  J.  Hennion.    There  was 
-a  verdict  and  judgment  for  plainti£F.    Defendant  appeals. 
Argued  before  Osborne  and  Van  Wyok,  JJ. 
A.  B.  Chaimers,  for  appellant.    J.  M.  <t  T.  B.  Seaman,  for  respondent. 

OsBOBNE,  J.  Plaintiff  brought  this  action  to  recover  damages  for  a  breach 
of  a  contract  made  between  him  and  defendant,  the  terms  of  which  he  alleged 
to  be  as  follows:  Defendant,  an  attorney  at  law,  was  to  bring  an  action  on 
a  claim  of  the  plaintiff  against  one  Wbittier,  and  if  successful  was  to  receive 
one-half  of  the  recovery  for  his  professional  services,  and  in  any  event  was 
to  hold  plaintiff  harmless  from  all  claims  for  costs.  The  action  was  brought 
Against  Wbittier,  and  resulted  in  a  judgment  for  costs  against  plaintiff;  and 
he  was  compelled  to  pay  9150  for  costs  and  sheriff's  fees.  Defendant  admit- 
ted the  employment,  but  denied  that  he  agreed  to  bold  plaintiff  harmless 
from  all  costs.  Plaintiff  recovered  a  verdict  for  8150;  and  from  the  judg- 
ment entered  thereon,  and  from  an  order  denying  the  motion  for  a  new  triiS, 
defendant  takes  this  appeal. 

There  are  but  two  exceptions  in  the  case.  The  flrst  is  to  the  admission  in 
evidence  of  a  paper  alleged  by  plaintiff  to  hare  been  signed  by  the  defend- 
ant, and  containing  the  terms  of  the  agreement  as  plaintiff  claimed  them  to 
be.  No  grounds  of  objection  were  stated  on  the  trial  at  the  time  the  paper 
was  offered.  It  is  now  contended  that  it  did  not  appear  that  plaintiff  Icnew 
'defendant's  handwriting,  or  that  he  had  ever  seen  him  write.  It  does,  how- 
ever, appear  that  plaintiff  testlQed  that  defendant  gave  him  the  disputed  pa- 
per, and  we  think  that  was  sufiBcient  to  authorize  its  admission.  But,  even 
if  this  were  not  so,  on  his  cross-examination  plaintiff  testiSed  that  defendant 
signed  the  paper  in  his  (plaintiff's)  presence.  That  statement  made  the  paper 
admissible,  beyond  all  question.  If  defendant  bad  seen  fit  to  formulate  ttie 
grounds  of  his  objection  at  the  time  the  paper  was  offered,  he  toight  then  have 
-cross-examined  the  plaintiff  on  that  point;  but  he  failed  to  do  so,  or  to  state 
the  ground  of  his  objection.  Having  brought  out,  on  his  cross-examination 
of  plaintiff,  his  evidence  of  the  genuineness  of  the  signature,  he  should  not 
now  loe  heard  to  object  to  its  admission. 

The  second  exception  is  to  the  admission  of  a  letter  written  by  defendant 
to  plaintiff.  No  grounds  of  objection  were  stated  when  the  letter  was  offered 
in  evidence;  but  it  is  now  claimed  that  there  was  a  materiid  alteration  in  the 
letter  by  the  substitution  of  the  word  "me"  for  "you,"  of  which  no  explana- 
tion was  offered,  and  that  therefore  the  paper  was  inadmissible.  Plaintiff 
testified  that  the  letter  was  in  the  same  condition  as  wlien  he  received  it. 
We  do  not  understand  the  rule  to  be  as  contended  for  by  the  appellant. 
Greenleaf  lays  down  the  rule  as  follows:  "But  if  any  ground  of  suspicion  is 
apparent  upon  the  face  of  the  instrument  the  law  presumes  nothing,  but 
leaves  the  question  of  the  time  wlien  it  was  done,  as  well  as  that  of  the  per- 
son by  whom,  and  the  intent  with  wliich,  the  alteration  was  made,  as  mat- 
ters of  fact  to  be  ultimately  found  by  the  jury,  upon  proofs  to  be  adduced  by 
the  party  offering  the  instrument  in  evidence."  1  Greenl.  £v.  §  564.  The 
evidence  presented  a  direct  issue  between  plaintiff  and  defendant  as  to 
whether  defendant  agreed  to  hold  plaintiff  harmless  from  costs  in  the  Wbit- 
tier suit.  The  jury  have  found  in  favor  of  the  plaintiff,  and  we  can  see  no 
reason  for  disturbing  the  verdict. 

Subsequent  to  the  entry  of  the  judgment,  defendant  moved,  on  the  aflSdavits 
of  himself  and  one  Daniel  B.  Hawkins,  for  a  new  trial  on  the  ground  of 
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newIy-dlscovered  evidence,  which  motion  was  opposed  hj  plaintiff's  affidavit. 
The  motion  was  denied,  and  from  the  order  entered  thereon  defendant  also 
appeals.     We  think  the  learned  trial  judge  was  right  in  denying  defendant's 
application.     The  proposed  new  evidence  was  to  the  efFect  that  said  Ha'wkins 
WHS  present  at  an  interview  between  plaintiff  and  defendant  when  the  agree- 
ment was  made,  and  would  corroborate  defendant's  version  of  it.    The  only 
reason  given  in  the  moving  affidavit  of  defendant  for  not  having  Hawkins 
present  as  a  witness  on  the  trial  was  that  defendant  "did  not  and  could  not 
anticipate  thnt  the  plaintiff  would  give  the  testimony  he  gave  at  said  trial, 
based  on  forgery  and  perjury;  and  deponent  did  not  discover,  until  too  late 
to  secure  his  attendance  as  a  witness,  that  Hawkins  could  testify,  in  contra- 
diction to  the  plaintiff,  that  part  of  the  testimony  of  plaintiff  most  damaging 
to  this  deponent,  upon  which  said  verdict  must  have  been  founded."     We 
think  the  reasons  urged  for  a  new  trial  are  entirely  insufficient,  and  in  direct 
conflict  with  the  well-settled  rules  governing  such  applications,  which  are 
addressed  to  the  discretion  of  the  court.    It  does  not  appear  that  this  evidence 
could  not  have  been  obtained  with  reasonable  diligence  on  the  first  trial.     It 
is  cumulative,  in  that  it  would  only  tend  to  support  defendant's  version  of 
the  agreement.    Defendant  knew  of  Hawkins'  presence  at  the  interview  as 
alleged,  and  should  have  bad  him  present  at  the  trial,  if  he  desired  to  avail 
himself  of  his  testimony.    His  failure  to  recollect  the  incident  of  Hawkins' 
presence,  as  alleged,  is  not  a  sufficient  reason  for  his  failure  to  present  his 
testimony.    A  defeated  party  is  usually  surprised  when  evidence  is  presented 
against  him.    Tliat  it  is  stronger  than,  or  different  from,  what  he  expected, 
affords  no  ground  for  granting  him  a  new  tflal.    For  the  reasons  above 
stated,  the  judgment  and  order  denying  motion  for  a  new  trial  on  the  minates 
should  be  affirmed,  with  costs;  and  the  order  denying  motion  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence  should  also   be  affirmed,  but 
without  costs. 


MoMabon  v.  Kelly. 
ICIiu  Cawrt  cf  Brooklyn,  Oeneral  Term.    April  28, 189a) 

NBOUOENCB— RCNAWAT  HOBSBS— EVIDBNOB. 

In  an  action  for  injuries  to  a  horse  caused  by  a  runaway  team  of  defendant,  ert- 
dence  that  defendant's  horses  were  spirited,  and  at  the  time  of  the  accident  irer& 
running  loose  on  a  public  dock,  with  their  bridles  off  and  feed  bags  on,  and 
with  no  driver  in  control,  constitutes  a  Tprima  fade  case  of  negUgence  which  Lt- 
not  satisfactorily  explained  by  evidence  showing  that  defendant's  driver  had  re- 
moved the  horses'  bridles  to  feed  them,  and  was  sitting  Ave  feet  from  them,  when 
a  passing  boat  blew  a  loud  whistle,  which  caused  the  horses  to  run,  and  that  the 
driver  ran  after  but  did  not  succeed  in  catching  them  In  time  to  avoid  tbe  ooUisioii. 

Appeal  from  trial  term. 

Action  by  John  McMahon  against  William  Kelly.    There  was  a  verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. 
Argued  before  Osborne  and  Van  Wyck,  .JJ. 
C.  F.  Brandt,  for  appellant.    Jf.  F.  MeQoldrtok,  for  respondent. 

Osborne,  J.  This  action  was  brought  to  recover  damages  for  injnries  to- 
one  of  plaintiff's  horses,  necessitating  its  being  killed,  caused  by  a  runaway 
team  of  defendant.  It  appeared  from  plaintiff's  testimony  that  on  Angost 
23, 1889,  a  son  of  plaintiff  was  at  work  loading  granite  blocks  on  a  public  pier 
at  the  Wallabout  basin  between  the  hours  of  12  m.  and  1  f.  m.  While  so 
engaged,  he  heard  a  shouting  from  some  men  on  the  duck;  and,  looking  ap, 
he  saw.  defendant's  team,  unattended,  coming  on  a  run  or  gallop  from  the 
outer  end  of  the  pier,  and  towards  plantiff's  truck  and  team.  The  bridles  of 
the  defendant's  horses  were  off  their  heads,  and  they  had  on  their  feed  hags. 
Plaintiff's  son  testiSed  that  he  then  "ran  and  tried  to  save  bis  boises;  tried 
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to  shy  the  running  team  off  his  horses."  In  this  he  was  unsuccessful.  A 
collision  ensued,  and  one  of  plaintiff's  horaes  was  so  badly  injured  thiit  he  had 
to  be  killed.  It  was  further  testified  that  defendants  horses  were  "pretty 
good-spirited  animals;  a  spirited  team." 

At  the  close  of  plaintiff's  evidence,  defendant's  counsel  moved  to  dismiss 
the  complaint,  which  motion  was  denied;  and  counsel  for  defendant  excepted. 
We  do  not  think  that  this  exception  was  well  taken.  Here  was  a  spirited 
team,  the  property  of  the  defendant,  with  no  driver  in  control,  running  loose 
on  a  public  dock  with  their  bridles  off  and  feed  bags  on,  colliding  with  plain- 
tiff's team,  and  causing  damage.  The  bare  statement  of  such  a  condition  of 
affairs,  in  our  opinion,  constitutes  a  prima  facie  case  of  negligence  on  the 
part  of  the  defendant  quite  sufficient  to  put  him  to  his  proof  to  explain  why 
bis  horses  were  left  to  run  loose,  unbridled  and  unattended. 

The  evidence  on  the  part  of  the  defendant  showed  that  his  driver  had  at  the 
noon  hour  removed  the  horses'  bridles  and  proceeded  to  feed  them ;  that  ha 
sat  on  the  string-piece  of  the  dock,  alx>ut  five  feet  away  from  his  team,  eating 
his  lunch;  that  a  passing  tow-boat  blew  a  loud,  shrill  whistle,  which  fright- 
ened the  horses,  and  they  started  to  run;  that  the  driver  ran  after  them,  to 
try  and  catch  them,  but  did  not  succeed  In  coming  up  with  them  till  after  the 
collision.  On  the  evidence,  at  the  close  of  the  testimony,  the  counsel  for  the 
defendant  renewed  his  motion  to  dismiss  the  complaint,  which  motion  was 
denied,  and  an  exception  taken  thereto.  The  main  contention  on  this  appeal, 
on  the  part  of  the  defendant,  is  that  it  was  error  to  deny  his  motion.  He 
claims  that  the  evidence  showed  that  the  horses  were  frightened  and  caused 
to  run  by  the  blowing  of  the  tow-boat  whistle,  that  that  was  an  act  over  which 
h^had  no  control,  and  that  the  owner  of  the  tug  was  the  party  responsible: 
citing  the  cases  of  Lowery  v.  Railway  Co.,  99  N.  Y.  162,  1  N.  E.  Rep.  608. 
and  Pollett  T.  Long,  56  N.  Y.  200,  as  authorities  for  his  contention.  We  do 
not  think  those  authorities  applicable  to  the  case  before  us.  In  both  of  those 
cases  the  defendants  were  held  liable  for  the  reason  that  their  wrongful  act  or 
omission  was  the  moving  cause  of  the  Injury  complained  of.  Here,  conced- 
ing that  the  blowing  of  the  tug's  whistle  caused  the  horses  to  run,  that  was 
not  of  itself  a  wrongful  act.  Steam-boats  lawfully  use  their  whistles  for  sig- 
naling other  vessels  as  to  their  course,  and  for  other  purposes.  It  is  a  well- 
known  and  customary  practice,  and  defendant's  driver  admits  he  knew  of 
such  usage.  The  question  was  fairly  raised  by  the  evidence  as  to  whether 
defendant  was  negligent  in  the  care  of  his  team,  notwithstanding  the  whistle 
was  blown;  and  that  question  was,  cleariy,  one  for  the  jury.  This  question 
was  fairly  submitted  to  the  jury  by  the  learned  trial  judge,  in  a  very  lucid 
charge.  At  the  close  of  the  charge,  defendant's  counsel  further  requested  the 
court  to  charge  "that  the  running  away  of  the  horses,  and  the  collision  with 
the  plaintiff,  provided  that  the  jury  find  that  the  horses  were  frightened  by 
something  over  which  the  defendant  had  no  control,  does  not  show  negligence 
or  carelessness  on  the  part  of  the  defendant  or  his  servants."  To  these  the 
court  responded:  "I  so  charge  the  jnry.  That,  by  itself,  would  not  constio 
tate  negligence.  In  other  words,  defendant  is  not  liable  because  the  horses 
ran  away.  It  must  be  found  that  there  was  negligence  on  the  pai-t  of  the 
driver  which  caused  them  to  run  away,  or  in  not  preventing  them  from  run- 
ning away."  Here  was  an  epitome  of  the  law  on  the  question  of  defendant's 
liability.  The  jury  have  found  against  him,  and  we  think  the  verdict  is  a  just 
one. 

The  exceptions  to  other  refusals  of  defendant's  requests  to  charge  are  unten- 
able, and  do  not,  in  our  opinion,  call  for  any  discussion.    The  judgment  and 
order  denying  the  motion  for  a  new  trial  should  be  atUrmed,  with  costs. 
V.9N.Y.8.no.7 — 36 
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MOBOMET  V.  fiBOOKLTN  CiTT   B.  Go. 

(Oity  Court  cf  BrooKlun,  Oeneral  Term.    April  28, 1890.) 

HOBSB  ^in>  Btbebt  Railboads — Coixisions— iNSTsconoirs. 

In  an  action  for  personal  injuries  sustained  by  plaintiff  in  a  collision  between  bis 
truck  and  defendant's  horse-oar,  the  court  refused  defendant's  request  to  io- 
•truct  that,  If  the  driver  of  the  car  was  exercialne  reasonable  care,  and  did  what 
a  reasonably  prudent  man  would  have  duae  under  similar  circumstanoes,  defendant 
was  not  liable,  on  the  ground  that  it  had  already  charged  that  it  was  the  driver's 
duty  to  keep  entire  control  of  his  team, "  as  far  as  practicable, "  and  "  to  be  in  a  poai- 
tion  to  speedily  apply  the  brake,  so  as  to  enable  him,  as  far  as  praoUcable,  to  avoid 
injury  to  others.  '*'  Held,  that  the  refusal  was  prejudicial  error,  as  the  jurorscould 
not  understand  from  Uie  charge  whether  the  driver  was  bound  to  exercise  reason- 
able care  under  the  circumstances,  or  the  highest  degree  of  care. 

Appeal  from  trial  term. 

Action  by  John  Moronej  against  the  Brooklyn  City  Railroad  Company. 
There  was  a  judgment  for  plaintiff,  and  defendant  appeals. 
Argued  before  Clement,  C.  J.,  and  Van  Wtck,  J. 
Morris  <§  WhiUhouae,  for  appellant.    Thomas  E.  Pearsall,  for  tespondent. 

Clement,  C.  J.  The  plaintiff  was  driving  a  lumber  truck  on  Fulton  street, 
in  this  city,  on  the  track  of  the  horse  railroad,  and  was  turning  out  from  tbe 
track,  when  a  car  of  the  defendant's  line  struck  the  rear  of  his  truck  with  such 
force  as  to  throw  him  upon  the  ground,  whereby  he  sustained  injuries.  The 
plaintiff  obtained  a  verdict  at  the  trial  term  for  81,000,  >ind  from  the  judg- 
ment entered  thereon  the  defendant  appeals.  The  counsel  for  the  defendant 
requested  the  court  to  charge  "that  if  defendant's  driver  was  exercising  rea- 
sonable care,  and,  in  the  management  of  his  car,  did  what  a  reasonably  pru- 
dent man  would  have  done  under  similar  circumstances,  the  defendant  is  not 
liable."  The  court  declined  to  charge  in  that  respect  any  different  from  what 
had  already  been  charged,  as  to  the  measure  of  duty  of  the  driver.  In  the 
charge  we  And  as  follows:  "I  charge  you  it  was  his  duty,  while  he  was  driv- 
ing that  car,  to  keep  entire  control  of  his  team,  as  far  as  practicable,  to  be  in 
a  position  to  speedily  apply  the  brake,  and  to  be  vigilant  in  observing  tbe 
track,  so  as  to  enable  him,  as  fto  as  practicable,  to  avoid  injury  to  others." 
The  learned  Judge  charged  the  jury  the  same  words  as  were  used  ky  Judge 
Groveb  in  the  Mangam  Case,  38  N.  Y.  455,  456;  but  there  the  plaintiff  wai 
an  infant  between  three  and  four  years  of  age,  and,  while  it  may  not  have 
been  error  to  use  the  words  "as  far  as  practicable"  in  the  case  before  us,  yet 
we  think  that  the  request  of  the  counsel  for  the  defendant  should  have  been 
charged,  {Murphy  v.  Orr,  96  N.  Y.  14,)  for  the  jurors  could  not  nndeistand, 
from  the  charge,  whether  tbe  driver  of  the  car  was  bound  to  exercise  reawo- 
able  care  under  the  circumstances,  or  the  highest  degree  of  care.  In  view  of 
our  conclusion  on  this  point,  we  are  not  called  upon  to  decide  the  other  ques- 
tions in  the  case.  Judgment  and  order  denying  new  trial  reversed,  andanev 
trial  granted,  costs  to  abide  the  event. 


Paoh  e.  OiLBEBT,  Sheriff. 
{SuverUyr  Ctmrt  of  Buffalo,  Special  Term.    February,  1890.) 

C!08T8— Motion  vob  Jucoment  on  Pleasinos. 

A  motion  for  judgment  on  tbe  pleadings  raises  simply  a  "qnastion"  of  law;  v>i 
the  argument  of  the  motion  and  the  decision  of  the  court  thereon  do  not  coiuUtDU 
the  trial  of  an  "issue"  at  law  within  the  meaning  of  Code  CivU  Froc.  K.  T.  i  33S1< 
which  allows  as  costs,  "for  trial  of  on  issue  at  law,  $30. " 

Action  by  Moritz  Pach  against  Frank  T.  Gilbert,  as  sheriff  of  Brie  countv, 
for  failure  to  levy  an  execution.  When  the  cause  was  reached  for  trial,  plain- 
tiff moved  for  judgment  on  the  pleadings  because  of  the  alleged  insulDciencj 
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of  the  answer.  After  oral  argument  and  the  sabmissionof  briefs,  the  court 
decided  the  motion  adversely  to  plaintiff.  The  cause  was  tried  at  a  subse- 
quent  term  and  a  verdict  was  directed  in  plaintifT's  favor.  Plaintiff  now 
claims  that  the  proceeding  at  the  former  term  was  the  trial  of  an  issue  at  law, 
and  that  consequently  be  is  entitled  to  two  trial  fees.  For  decision  on  motion 
for  new  trial,  see  7  N.  Y.  Supp.  336.  See,  also,  post,  548. 
O.  O.  Cottle,  for  plaintiff.    Charles  B.  Wheeler,  for  defendant. 

6bg3£with,  C.  J.    The  old  Code,  the  Code  of  Procedure,  contained  (section 
252)  a  definition  of  the  term  "trial."    It  defined  a  "trial"  to  be  "the  judicial 
examination  of  the  issues  between  the  parties,  whether  they  be  issues  of  law 
or  of  fact."    Notwithstanding  the  exact,  well-known,  technical  meaning  of 
the  word  "issues,"  and  the  explications  found  in  the  preceding  sections  of 
that  C<xle>  and  the  concise,  scientiBc  language  of  the  definition,  yet  the  courts, 
in  the  day  of  that  Code,  seemed  to  find  latitude  to  call  points  of  controversy 
arising  by  other  means  than  the  pleadings  "issues,"  and  their  determination, 
"trials."    Place  v.  Manufacturing  Co.,  28  How.  Pr.  184.   The  Code  of  Civil 
Procedure  does  not  give  a  definition  of  the  word  "trial."  but  it  declares  what 
"issues,"  are  and  declares  that  they  must  be  tried.    Those  issues  are  those 
which  are  presented  by  the  pleadings,  and  arise  only  upon  facta  or  conclusions 
of  law  maintained  by  one  party  and  controverted  by  the  other  by  their  plead- 
ings.   An  issue  of  law  arises  only  upon  a  demurrer,  and  an  issue  of  fact  upon 
a  denial  in  the  reply  of  a  material  allegation  of  the  answer,  and  allegation  of 
new  matter  in  the  answer  or  reply.     Code  Civil  Proc.  ^§  963-965.    Issues  of 
auch  character  and  origin  are  to  be  tried  as  prescribed  in  chapter  6,  which  di- 
rects notice  of  trial,  filing  the  note  of  issue,  entering  the  cause  upon  the  cal- 
-endar,  and  that  either  party  who  has  served  the  notice  may  bring  the  issue  to 
trial.    Sections  965,  980.    It  is  with  reference  to  such  issues  that  the  Code, 
§  3251.  allows  as  costs,  "for  the  trial  of  an  issue  of  law,  twenty  dollars;  foi 
the  trial  for  the  issue  of  fact,  thirty  dollars. "  Now,  when  the  plaintiff  moved 
for  judgment  on  the  pleadings,  and  the  counsel  argued  the  motion  and  sul>- 
mitted  briefs,  and  the  court  "duly  considered"  and  denied  the  motion,  and  re- 
fused to  give  judgment,  was  there  a  trial,  within  the  meaning  of  the  men- 
tioned sections  of  the  Code?    In  the  first  place,  it  is  observable  that  what  was 
4one  had  not  the  ordinary  formalities  and  incidents,  nor  results,  of  trial. 
There  was  no  decision  stating,  as  the  Code  requires  in  the  case  of  a  trial  bf 
the  court,  the  facts  found  and  the  conclusions  of  law,  and  directing  the  judg- 
ment to  be  entered.     Again,  while  the  question  raised  by  the  motion  as  to  the 
sufficiency  of  the  answer,  and  whether  any  material  allegation  of  the  com- 
plaint was  controverted,  was  a  question  of  law,  ye*'  it  was  not  an  issue  of  law 
which  can  be  raised  only  by  demurer;  and  it  is  for  the  trial  of  an  issue  at  law 
that  costs  are  given.    And,  again,  it  is  a  frequent  occurrence  that  such  a  mo- 
tion is  made,  and  the  court  takes  time  to  consider,  and  after  the  disposal  of 
intervening  trials  decides  the  motion,  and  the  parties  proceed  before  a  jury. 
Are  there  two  trials?    Such  a  motion  is  preliminary,  and  in  substance au  ob- 
jection to  the  reception  of  any  evidence  in  support  of  the  allegations  of  the 
answer,  on  the  ground  that,  if  the  allegation  should  be  proved,  they  will 
amount  to  nothing.    The  decision  of  the  motion  merely  affects  the  course  of 
a  trial.    If  not  a  trial,  what  is  it  that  is  done  on  such  a  motion?    If  the  an- 
swer purports  to  lie  a  denial  of  the  allegations  of  the  complaint,  the  court  con- 
siders the  sufliciency  of  the  answer  for  that  purpose.    If  it  be  held  that  the 
answer  is  sufficient,  the  plaintiff  proceeds  to  make  proof  of  the  allegations  of 
the  complaint.    If,  on  the  contrary,  the  answer  is  not  sufllcient, — does  not 
deny  any  material  allegation  of  the  complaint, — the  court  must  still  deter- 
mine the  conclusion  of  law  that  follows  from  the  facts  alleged  in  the  com- 
plaint, and  must  declare,  after  taking  such  proof  as  may  be  necessary,  the 
Jtroper  form  of  judgment.    In  such  case  the  trial  involves  the  judicial  exam- 
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ination  of  the  allegations  of  the  complaint,  and  the  expression  of  thele^pl 
conclusion  in  the  form  of  a  verdict  or  decision;  and,  when  the  answer  acts 
up  an  affirmntive  defense, — that  is  to  say,  sets  up  new  matter  as  a  dtfeose.— 
and  there  is  a  motion  for  judgment  for  the  insufficiency  of  the  answer,  what 
is  the  legal  or  logical  process?  The  court  compares  the  allegations  with  a 
rule,  or  certain  rules,  of  law,  with  reference  to  which  the  allegations  are 
deemed  to  have  been  made.  The  court  simply  determines  whether,  if  proved, 
they  would  or  would  not  constitute  a  defense.  It  is  apparent  that  that  is  all 
the  court  does.  That  process  does  not  amount  to  a  trial,  for,  if  the  answeiis 
held  to  be  suiilclent,  the  defendant  must  yet  prove  his  allegations.  The  pro- 
cess is  the  same  if  Jlhe  court  hold  that  the  alleged  new  matter  is  not  a  de- 
fense. The  trial  still  involves  the  determination  of  what  conclusion  of  law 
follows  from  the  facts  alleged  in  the  complaint.  There  is  not  a  trial  until  the 
proceedings  have  reached  that  point  where  only  the  verdict  or  decision  re- 
mains to  be  announced.  If  the  allegations  of  the  complaint  are  not  suffi- 
ciently answered,  there  must  still  be  a  judicial  examination  of  those  allega- 
tions before  the  court  can  tell  what  judgment  the  law  pronounces,  and  before 
the  court  can  advise  the  j  ury  as  to  the  law  governing  their  verdiet.or  give  its  own 
decision.  In  this  case  the  answer  set  up  new  matter  as  a  defense.  When  the 
plaintiff's  counsel  moved  for  judgment  on  the  ground  that  the  matters  alleged 
in  the  answer  did  not  amount  to  a  defense,  and  that  the  evidence  was  admis- 
sible, he  simply  raised  a  question  of  law;  and,  when  the  court  ruled  the  point 
against  him,  neither  party  acquired  therefrom  a  right  to  enter  judgment,  but 
tlie  plaintiff  became  entitled  to  an  exception  only.  Code,  §  992.  The  cause 
was  not  tried.  At  the  most,  it  was  a  thing  done  "upon  the  trial,"  {Statin 
V.  People,  45  N.  Y.  337;)  and,  when  the  order  of  the  court  directed  the  trial 
"to  proceed"  at  the  subsequent  term,  it  follows  that  it  was  not  an  order  for  a 
new  trial.  Counsel  for  the  plaintiff  cited  a  numbei;  of  cases  which  have  some 
appearance  of  sustaining  bis  contention ;  but,  for  the  reasons  alK>ve  stated, 
the  motion  for  a  new  taxation  of  costs  is  denied,  with  $10  costs. 


Pach  v.  G11.BEBT,  Sheriff. 
(Superior  Covrt  of  Buffalo,  Oerural  Term.    April  9, 1890.) 

Attaohmbst— Vaoatios— Lien— Rbvkrsal  o»  Order. 

Where  the  lien  on  goods  seized  under  attachment  Is  lost  by  their  delivery  to  de- 
fendant under  an  order  vacating  the  attachments  it  is  restored  by  the  reversal  of 
such  order ;  and  the  attaching  creditor  is  entitled  to  a  preference  in  the  application 
of  the  funds  realized  on  a  sale  upon  subsequent  executions  though  his  own  execu- 
tion was  the  last  received  by  the  sherifC    Affirming  7  N.  T.  Bupp.  880. 

Appeal  from  trial  term. 

Action  by  Moritz  Pach  against  Frank  T.  Gilbert,  as  sheriff  of  Erie  connty. 
for  a  failure  to  return  an  execution  upon  a  judgment  recovered  by  plaintiff 
against  one  Lizzie  Orr.  The  action  is  brought  by  the  plaintiff  against  the  de- 
fendant in  his  oflScial  capacity,  as  sheriff  of  Erie  county,  for  a  failure  to  re- 
turn within  60  days  an  execution  Issued  to  him  out  of  this  court  upon  a  judg- 
ment recovered  by  tho  plaintiff  against  one  Lizzie  Orr.  On  or  about  the  SOtb 
day  of  December,  1887,  this  plaintiff,  Moritz  Pach,  began  an  action  against 
Lizzie  Orr  in  the  superior  court  of  Buffalo,  and  on  that  day  obtained  from  a 
judge  of  the  court  a  warrant  of  attachment  against  her  property.  Under  the 
warrant  the  sheriff  levied  on  the  stock  of  dry  goods  of  Lizzie  Orr  to  an  amount 
sufficient  to  satisfy  the  plaintiff's  demand.  Immediately  after  the  levy,  and 
on  the  same  day,  the  defendant,  Lizzie  Orr,  by  her  attorney,  applied  to  the 
judge  who  granted  the  attachment  for  an  order  vacating  the  warrant  of  at- 
tachment, which  order  was  granted;  and  the  sheriff  thereupon  relinquished 
his  levy  and  redelivered  the  attached  property  to  Lizzie  Orr,  according  to  the 
direction  of  section  709  of  the  Code.    The  sheriff,  after  the  warrant  of  attacb- 
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ment  was  vacated,  did  not  file  it  in  the  clerk's  ofSce,  as  directed  by  section  712 
of   the  Code,  but  retained  the  warrant  in  his  hands.    Subsequently  thereto, 
hovrever,  the  sheriff  again  seized  the  said  property  of  Lizzie  Orr  upon  several 
executiODS  which  came  into  his  bands  after  the  warrant  of  attachment  was 
vacated,  which  executions  were  issued  upon  judgments  confessed  by  Lizzie 
Orr.     But  thereafter,  on  the  12th  day  of  January,  1888,  on  motion  of  the 
plaintiff,  Moritz  Fach,  the  judge  made  another  order  setting  aside  his  order 
vacating  the  warrant  of  attachment,  and  in  and  by  his  last  order  directed 
that  "  the  lien  of  said  attachment  is  restored . "     The  defendant,  Lizzie  Orr,  ap- 
pealed from  the  last  order  to  the  general  term,  which  court  atUrmed  the  order 
of  the  judge.    1  N.  Y.  Supp.  760.     The  defendant,  Orr,  then  appealed  to  the 
court  of  appeals,  and  the  court  of  appeals  modified  the  order  appealed  from  by 
striking  out  the  clause,  namely,  "the  lien  of  said  attachment  is  restored," 
and,  as  so  modified,  affirmed  the  order.    20  K.  E,  Rep.  415.     The  sheriff  sold 
tbe  property  on  the  above-mentioned  executions,  which  came  into  his  hands 
after  the  warrant  of  attachment  was  vacated,  and  before  the  making  of  the 
order  setting  aside  the  vacating  order.    The  sheriff  failed  to  realize  on  the 
sale  upon  the  executions  issued  on  the  confessed  judgments  more  than  enough 
to  satisfy  those  executions.    In  this  action,  which  is  an  action  against  the 
sheriff  for  not  returning  the  execution  issued  on  the  judgment  wUch  the 
plaintiff  recovered  in  his  action  against  Orr,  the  sheriff,  by  his  answer,  sets 
up,  by  way  of  mitigation  of  damages,  that  the  judgment  debtor,  Lizzie  Orr, 
bad  no  property  out  of  which  he  could  have  made  the  executions,  and  also  set 
forth  that  the  defendant  Orr's  property  was  exhausted  by  tbe  execution  which 
be  received  before  the  attachment  was  restored.    Judgment  was  entered  on  a 
verdict  for  plaintiff,  and  a  motion  by  defendant  for  a  new  trial  upon  the  min- 
utes was  denied.    Defendant  appeals.    For  decision  on  motion  to  retax  costs, 
see  ante,  546. 

Argued  before  Beckwith,  C.  J.,  and  Titus,  J. 

Charles  B.  Wheeler,  tof  appellant.     0.  O.  Cottle,  for  respondent. 

Beckwith,  C.  J.  A  jndge  of  this  court  allowed  a  warrant  of  attachment, 
upon  which  the  sheriff  immediately  made  a  levy.  Afterwards,  on  the  same 
day.  upon  a  claim  set  up  by  the  attachment  debtor  that  the  warrant  of  attach- 
ment was  irregularly  issued,  tlie  judge  granted  an  order  vacating  the  attach- 
ment, and  thereupon  the  sheriff  gave  up  the  attached  property  to  the  owner. 
Subsequently,  upon  application  of  the  attaching  creditor,  and  after  hearing 
the  parties,  the  judge  came  to  the  conclusion  that  the  warrant  had  not  been 
granted  irregularly,  and  he  then  made  a  second  order  setting  aside  the  former 
onler  vacating  the  attachment,  and  further  directing  that  "the  lien  of  tbe  at- 
tachment is  restored. "  From  this  second  and  last  order  the  attachment  debtor 
appealed  to  the  general  term,  where  the  order  was  affirmed,  and  then  appealed 
to  the  court  of  appeals,  which  court  struck  out  the  clause,  "the  lien  of  the  at- 
tachment is  restored,"  and,  so  modified,  afllrmed  the  order.  It  is  claimed  by 
the  defendant  in  this  action  that  the  decision  of  the  court  of  appeals  is  con- 
clusive as  a  decision  that  the  lien  of  the  attachment  was  not  restored  by  virtue 
of  the  circumstance  that  the  order  vacating  the  attachment  was  itself  vacated; 
and  so  it  is  claimed  by  the  defendant  that  the  executions  received  by  him  sub- 
sequently to  the  order  vacating  tbe  attachment  became  first  liens,  and,  a  levy 
and  sale  on  those  executions  having  exhausted  all  the  property  of  Lizzie  Orr, 
that  no  damage  has  happened  to  the  plaintiff  because  of  a  failure  to  make  a 
return  of  his  execution.  No  doubt  the  lien  which  may  be  obtained  by  virtue 
of  a  warrant  of  attachment  is  incident  upon  a  practical  act  following  the  is- 
suing of  the  warrant,  namely,  an  actual  seizure  of  tlie  property  by  tbe  sheriff. 
The  warrant  and  the  act  make  the  lien,  if  the  right  to  hold  and  appropriate  to 
the  possible  future  judgment  may  be  called  a  "lien."  If  that  sort  of  pre-ex- 
istent  lien  which  depends  on  possession  is  necessary  in  order  to  give  tbe  plain- 
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tiff,  as  an  attaching  creditor,  a  preference  in  the  application  of  the  moneys 
upon  the  executions,  then  the  contention  of  the  defendant  bears  some  plansi- 
bility,  on  the  theory  that  the  plaintiff  liad  no  lien  by  virtue  of  his  attadiment 
when  the  executions  on  the  confessed  judgments  were  received  by  the  sheriff; 
the  plaintiff's  execution  being  the  last  received.  In  the  first  place,  it  mar  be 
remarked  that  the  decision  of  the  court  of  appeals  striking  oat  the  clause,  "the 
lien  of  tlie  attachment  is  restored, "  is  not  necessarily  a  decision  that  the  orig- 
inal lien  was  not  revived  when  the  order  vacating  the  warrant  of  attachment 
wa9  itself  revoked;  for  the  clause  might  have  been  stricken  out  because  it 
could  not  itself  have  the  operative  force  to  restore  the  lien,  and  because  liens 
could  not  be  got  in  that  way.  It  is  claimed,  however,  by  the  defendant's 
counsel,  that  the  precise  point  was  argued  in  the  court  of  appeals,  wh^her 
the  lien  could  be  so  restored,  and  that  the  modification  of  the  order  made  by 
the  court  of  appeals  can  be  fairly  deemed  to  be  a  decision  thattlw  lien  was  not 
restored,  but  lost.  Aa  already  remarked,  I  do  not  think  that  that  decision  is 
necessarily  to  the  effect  claimed  Ijy  the  defendant.  The  lien  that  resulted 
from  the  seizure  of  the  goods  under  the  attachment  was  but  a  legal  right  avail- 
able to  the  plaintiff  upon  the  recovery  of  judgment, — of  no  value  unless  be 
recovered  judgment.  It  was  something  distinct  from  the  actual  possession  of 
the  goods  by  the  sheriff.  If  the  sheriff  were  deprived  of  his  actual  possession 
by  fraud  or  artifice,  the  lien  or  right,  nevertheless,  would  continue  to  exist. 
It  Is  not  apparent  that  the  lien — the  available  right — was  lost  because  the 
sheriff,  by  mistake,  was  directed  to  give  up  his  actual  possession,  or  that  a 
correction  of  the  mistake  would  not  save  the  lien  or  right.  The  rights  of  tin 
parties  are  to  be  determined  from  the  statutes.  The  provisions  of  the  Gods 
do  not,  in  every  case,  seem  to  make  an  actual  seizure  upon  a  warrant  of  at- 
tachment, nor  actual  possession,  necessary  in  order  to  give  an  attaching  cred- 
itor a  preference  on  his  execution.  Section  697  provides  that,  where  two  or 
more  warrants  of  attachment  against  the  same  defendant  are  delivered  to  the 
slieriff  to  be  executed,  their  respective  preferences  and  the  rules,  where  a  levy 
or  levy  and  sale  have  been  made  under  a  junior  warrant,  are  the  same  as  wtiere 
two  or  more  executions  are  delivered  to  the  sheriff;  and  section  1406  provides 
that  the  execution  first  delivered  has  preference  notwithstanding  that  a  Ictt 
is  first  made  by  virtue  of  an  execution  subsequently  delivered;  and  section 
1407  puts  warrants  of  attachment  on  equality  with  executions,  aa  to  the  rule 
for  determining  their  respective  preferences.  Whether  the  order  setting  aside 
the  order  vacating  the  warrant  of  attachment  had  the  effect  to  restore  the 
"lien,"  so  called,  or  not, — that  is  to  say,  restore  the  power  of  the  creditor  to 
avail  himself  of  the  right  to  preference  by  virtue  of  tbe  original  seizure,— it 
had  the  effect  to  revive  the  warrant  of  attachment  in  the  hands  of  the  sheriff 
as  of  the  date  it  was  originally  granted,  so  that,  in  legal  effect,  the  warrant  of 
attachment  was  the  process  first  delivered  to  the  sheriff.  Therefore,  when  the 
sheriff  had  sold  the  property  of  the  attachment  debtor  on  the  executions  issued 
on  the  judgments  sulraequently  recovered,  he  was  bound  to  give  the  judg- 
ment creditor  in  whose  favor  the  warrant  of  attachment  was  issued  the  pref- 
erence in  his  application  of  the  funds  realized  on  the  sale  upon  the  subsequent 
executions,  although  his  own  execution  was  the  last  received  by  the  sheriff. 
Ciode  Civil  Proc.  §§  697, 1406, 1407.  Tbe  conclusion  reached  is  that  the  judg- 
ment and  order  appealed  from  should  be  affirmed. 


In  re  Quinn's  Estatb. 

(Surrogate's  Court,  New  Tork  Countu.    Marcli  U,  1890.) 

1,  BxBCCTOBS  AKD  AniamsnuiToss— AcoouiTTiKa — Pbofits  of  lojm  Chakosd  wrb 

DBBT8. 

A  creditor  of  a  testator  cannot  compel  the  executor  to  account  for  the  inoome  of 
land  charged  by  testator  with  tbe  payment  of  the  debt,  aa  the  title  to  the  land  nets 
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in  the  devisees  on  testator's  death;  but,  as  the  charge  of  the  debt  on  the  land  does 
not  exonerate  the  personalty,  the  creditor  maT  surcharge  the  executor's  account 
Trith  the  profits  of  testator's  business,  bequeathed  by  him  to  his  sons. 

!l  Sake — ^Non-Cohplianob  bt  Leqatbb  with  Tsrub  ot  Will. 

An  executor,  who  has  turned  over  testator's  business  to  the  legatees,  cannot  be 
called  on  by  a  devisee  to  account  for  the  legatees'  failure  to  comply  with  a  provis- 
ion of  the  will  which  directed  them  to  apply  one-third  of  the  net  profits  annually 
to  the  payment  of  a  mortgage  on  the  land  devised  to  her. 

S.  Same — Comfbomisb  or  Claims.  , 

Testimony  by  the  executor  that  a  oompromlse  of  a  judgment  made  by  him  with- 
out anthority  from  the  surrogate  was  advised  by  the  attorney  for  the  estate,  and 
tbat  it  was  the  best  settlement  that  could  be  eflected  at  the  time,  is  insufficient  to 
establish  affirmatively  the  propriety  of  the  compromise. 

4.  Sajie— Pabties. 

Before  a  decree  of  distribution  can  be  entered  in  proceedings  instituted  by  a  sur- 
Tiving  executor  for  the  Judicial  settlement  of  his  aocounts,  all  persons  Interested 
in  the  deceased  ezeoutor's  estate  must  be  cited  as  parties. 

MoUon  to  confirm  report  of  referee  on  voluntary  accounting  of  the  sunrlv- 
ing  executor  of  the  estate  of  Daniel  Quinn,  deceased. 
James  A.  O'Sforman,  for  executor.    John  Mc&inn,  for  contestants. 

Baiisom,  S.  The  contestants  herein  are  Patrick  J.  Fox,  a  creditor,  and 
Bosanna  Fox,  a  devisee  under  the  will.  By  the  eleventh  clause  of  the  will, 
certain  real  estate  was  devised  "subject  to  the  payment  of  my  indebtedness 
at  the  time  of  my  death  to  Patrick  J.  Fox;  *  «  «  and  I  expressly  direct 
that,  after  the  payment  of  the  current  expenses  of  the  above-described  prop- 
erty, and  the  interest  upon  the  mortgage  now  a  lien  thereon,  that  the  net  in- 
come of  the  said  property  shall  be  applied  first  to  the  payment  of  my  said  in< 
debtedness  to  the  said  Patrick  J.  Fox."  The  creditor,  whose  debt  was  thus 
recognized  by  the  testator,  and  made  a  charge  upon  the  income  of  this  real  es- 
tate, sought  to  procure  in  this  accounting  of  the  executor  an  account  of  the 
rente  and  profits  of  the  real  estate  thus  devised.  The  referee  excluded  all  tes- 
timony with  reference  thereto,  on  objection.  The  devisees,  upon  the  death 
of  the  testator,  took  the  title  to  the  real  estate,  subject  to  the  charge  provided 
by  the  will.  The  executor,  as  such,  had  nothing  to  do  with  the  real  estate,  or 
the  income  thereof;  and  It  is  clear  that  the  referee  was  correct  in  his  ruling. 

By  the  fifteenth  clause  of  his  will,  testator  bequeathed  to  his  two  sons  the 
good-will  of  his  basiness,  and  all  stock,  property,  and  capital  therein,  upon 
condition  that  they  set  apart  and  apply  one-third  of  the  net  profits  annually 
to  the  payment  of  a  mortgage  upon  certain  premises,  an  interest  in  which,  by 
another  clause  in  the  will,  was  devised  to  Bosanna  Fox,  the  other  objectant. 
Upon  the  accounting,  this  contestant  sought  to  introduce  proof,  and  to  ex- 
amine the  executor,'  with  reference  to  the  said  business  and  the  profits  realized 
therein,  claiming  the  right  to  do  so  by  virtue  of  the  foregoing  provisions  of 
the  will.  The  referee  excluded  all  testimony  with  reference  thereto.  I  am 
of  the  opinion  that  this  ruling  of  the  referee  was  correct,  and  that,  for  any  re- 
lief which  the  devisee  may  have  by  reason  of  an  alleged  violation  of  the  con- 
dition upon  which  the  bequest  was  made,  she  must  be  relegated  to  another 
tribunaL  The  executor,  as  such,  when  he  delivered  the  property  which  was 
the  subject  of  the  legacy  to  the  legatee,  had  fulfilled  his  duty,  and  cannot  be 
called  upon  in  this  accounting,  by  the  devisee,  for  a  failure  to  see  to  the  ap- 
plication of  the  profits.  It  may  be  urged  that  this  devisee  would  have  stand- 
ing, as  one  of  the  next  of  kin  of  decedent,  to  share  in  the  personalty  thus  be- 
queathed, in  the  event  of  a  forfeiture  by  breach  of  condition.  But  the  exeo- 
utor  does  not  represent  the  next  of  kin,  to  whom  the  right  of  action  would  ac- 
erne  for  such  breach  or  non-fulfillment,  and  was  under  no  obligation,  and  in 
fact  would  have  no  standing,  to  sue  for  the  same. 

Both  contestants  were  represented  upon  the  accounting  by  the  same  attor- 
ney, and  the  questions  raised  upon  the  admissibility  of  the  evidence  referred 
to  above  were,  of  course,  urged  by  him  for  the  benefit  of  both  the  parties  he 
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represented.  While  the  referee  ruled  properly  in  excluding  the  testimony  aa 
to  the  assets  of  the  business  bequeathed  to  the  two.sons,  and  the  profits  real- 
ized therein,  when  offered  by  him  in  bis  capacity  as  counsel  for  the  devisee, 
he  fell  into  error  in  not  distinguishing  between  the  merits  of  the  objection  as 
urged  in  lier  behalf,  and  when  urged  for  the  creditor.  The  latter  is  not  bound 
to  accept  the  provisions  of  the  will  malting  his  debt  a  charge  upon  the  rents 
of  the  realty,  nor  does  the  provision  in  that  behalf  exonerate  the  personalty 
from  Itability.  Personalty  constitutes  the  f  u  nd  which  is,  in  the  first  instance, 
applicable  to  the  payment  of  debts,  and  whatever  rights  the  legatee  obtained 
under  the  will  Is  subject  to  the  debts  of  the  decedent.  It  was  the  right,  there- 
fore, of  any  creditor,  to  pursue  this  personalty,  and  to  surcharge  the  accoants 
of  the  executor  with  any  increase  thereof,  with  the  ultimate  purpose  of  liav- 
ing  the  same  applied  to  the  discharge  of  the  obligation  held  by  him.  In  this 
respect  the  referee  erred. 

Objection  was  made  by  the  contestants  to  the  compromise  by  the  executor 
of  a  judgment  in  the  sum  of  $852  for$5U0.  The  executor  testified  thatitwas 
the  l>est  settlement  that  could  be  effected,  at  that  time,  and  was  made  ander 
the  advice  of  the  attorney  who  then  represented  the  estate.  Ifo  application 
was  made  to  the  surrogate  to  authorize  this  compromise,  nor  is  any  evidence 
adduced,  either  on  behalf  of  the  contestants  or  of  the  executor,  as  to  the  facts 
and  circumstances  under  which  the  compromise  was  effected.  It  was  the  duty 
of  the  executor  to  establish  affirmatively  the  propriety  of  the  compromise.  In 
view  of  this  condition  of  the  proof,  the  objection  must  be  sustained. 

I  have  carefully  examined  the  testimony  with  reference  to  the  other  objec- 
tions and  exceptions  interposed,  and  am  of  opinion  that  the  report  of  the  rrf- 
eree  was  correct.  My  conclusions,  however,  with  reference  to  the  objections 
discussed,  necessitate  the  denial  of  the  motion  to  confirm  the  referee's  report 

This  proceeding  was  instituted  by  the  executor  for  a  judicial  settlement. 
His  co-executor,  who  qualified,  died  subsequent  to  the  issuance  of  letters,  and 
the  survivor  procured  the  issuance  to  himself  of  letters  testamentary  upon  his 
estate.  In  the  present  proceeding  he  cites  himself  as  executor  of  the  estateof 
his  co-executor.  Before  a  decree  can  be  entered  in  this  proceeding  directing 
distribution,  all  the  parties  interested  in  the  estate  of  John  H.  Quinn,  the  de- 
ceased co-executor  and  legatee,  must  be  cited.  Fisher  v.  Banta,  66  N.  Y.  468; 
Solomons  v.  Kursheedt,  3  Uem.  Sur.  310. 


Tn  re  Eennedt's  Estate. 
{Surrogate's  Court,  New  York  County.    March  19, 1890.) 

BSXXOUTORS  ASD  AdHINIBTBATOBS— ACCOCNTING — CIOMPOXJSB  InTEBEST. 

An  administratrix  will  not  be  charged  with  compound  interest  on  final  aetUament, 
where  she  acted  in  good  faith,  and  the  next  of  kin  have  acquiesced  in  her  acts  for 
16  years. 

Hearing  of  exceptions  to  referee's  report  on  the  settlement  of  the  executrix 
of  John  A.  Kennedy,  deceased. 

T.  W.  Foster,  for  administratrix.  W  U.  Mundy,  {Benjamin  Wright,  of 
counsel,)  for  contestant.    Michael  J.  Soanlan,  special  guardian. 

Bansoh,  S.  The  good  faith  of  the  administratrix  is  found  by  the  referee, 
and  is  manifest  from  the  testimony.  I  am  of  opinion,  therefore,  that  in  tiie 
exercise  of  the  discretion  lodged  in  the  court  by  the  law  with  reference  to  im- 
posing the  penalty  of  compound  interest,  1  must  overrule  the  referee  in  that 
regard.  Compound  interest  is  allowable  in  cases  of  gross  delinquency,  or  as 
a  penalty  for  negligence  or  wrong-doing,  or  for  some  clear  violation  of  a  trust 
There  is  no  uniform  rule  of  redress,  but  each  case  calls  for  the  exercise  of  the 
judicial  discretion  of  the  court.  Thorn  ▼.  Oamer,  4&  Hun,  514.  A  recent 
case  upon  this  subject,  which  contains  a  comprehensive  review  of  the  aatlHff- 
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ities,  is  Cruce  t.  Cruce,  81  Mo.  676-686,  and  the  court  reached  the  conclusion 
that  "all  orders  for  periodical  rests  and  tor  compounding  interest  should  be 
adopted,  not  for  punishing  the  delinquent  trustee,  but  for  the  purpose  of  at- 
tainin^r  the  actual  or  presumed  gains,  and  to  make  certain  that  nothing  of 
profit  or  advantage  remains  to  the  trustee."    The  doctrine  thus  stated  is  but 
a  reiteration  of  the  law  as  laid  down  in  our  own  state.     Insurance  Co.  v. 
Zynch,  11  Paige,  520.    In  that  case  the  court  stated  the  rule  to  be:  "The  court 
in  charging  a  trustee  with  interest,  when  he  has  mingled  the  trust  fund  with 
his  own,  or  has  neglected  his  duty  in  relation  to  the  fund,  does  not  always 
proceed  upon  the  ground  that  the  trustee  has  made  a  profit  by  his  breach  of 
trust.     It  is  true  he  is  not  permitted  to  make  a  profit  out  of  the  trust  fund' 
for  his  own  benefit,  and  if  he  has  employed  the  fund  in  trade,  whereby  he  has 
made  more  than  simple  interest,  he  may  be  charged  with  the  whole  of  such 
profits,  either  by  making  periodical  rests  and  cliarging  him  with  compound  in- 
terest, or  in  such  other  manner  as  may  best  carry  out  the  principle  of  giving 
the  eeatui  que  trust  the  benefit  of  all  profits  made  beyond  the  simple  interest. 
*    *    *    In  cases  of  that  kind,  the  principle  of  the  court  appears  to  be  to  al- 
low simple  interest  only  where  it  is  evident  that  the  profits  made  by  the  trustee 
coi'ld  nut  have  exceeded  that  amount,  but  if  it  is  doubtful  whether  the  profits 
were  not  greater,  then  to  allow  the  cestui  qtte  trust  to  elect  between  such  in- 
terest and  an  inquiry  as  to  the  actual  profits  made  out  of  the  trust  fund.    Stat-- 
ing  the  account  with  periodical  rests,  and  compounding  the  interest,  is  only  a 
convenient  mode  adopted  by  the  court  to  charge  the  trustee  with  the  amount 
of  profits  supposed  to  have  been  made  by  him  in  tlie  use  of  the  money,  where 
the  actual  amount  of  profits  which  he  has  made,  beyond  simple  interest,  can- 
not be  ascertained."    See,  also,  Wyckoff  v.  VanSiclen,  3Dem.Sur.75;  Clark- 
ton  y.  Se  Peyster,  Hopk.  Ch.  424;  Baker  T.  Disbrow,  18  Hun,  29.    For  a 
mere  failure  to  invest,  simple  interest  will  be  charged.    Thorn  v.  Gamer, 
mpra;  Jhiffy  v.  Duncan,  82  Barb.  587.    In  this  last  case,  assignees  for  the 
benefit  of  creditors  retained  a  large  sum  of  money  for  many  years  without  any 
effort  on  their  part  to  distribute  it  among  their  cestuis  que  truntent.    The 
money  was  commingled  with  their  individual  funds.    Held,  that  they  were 
chargeable  with  simple  interest  thereon,  although  there  may  have  been  no 
profit  by  their  use.    In  Lansing  v.  Lansing,  45  Barb.  182,  it  was  held  that, 
U  the  trustee  negligently  suffers  trust  moneys  to  lie  idle,  he  is  chargeable  with 
simple  interest.    If  be  converts  the  trust  moneys  to  his  own  use,  and  em- 
ploys them  In  business  or  trade,  he  is  chargeable  with  compound  interest. 
'While  trustees  are  held  to  great  strictness  in  the  management  of  trust  funds, 
the  court  will  deal  leniently  with  them  when  it  appears  that  they  have  acted 
in  good  faith,  and,  if  no  improper  motive  can  be  attributed  to  the  trustee,  the 
court  will  excuse  the  apparent  breach  of  trust,  unless  the  negligence  is  very 
gross.    In  the  present  case,  I  am  of  opinion  that  a  proper  case  is  presented 
for  the  simple  indemnification  of  the  cestuis  que  trustent.    To  that  end,  the 
cbargPB  of  compound  i  nterest  made  by  the  referee  will  be  disallowed.    In  case 
of  the  reinvestment  of  the  proceeds  of  the  sale  of  the  Broadway  Seventh-Av- 
eoae  Railway  stock,  the  administratrix  should  be  charged  with  the  amount 
of  interest  received  by  her  thereon,  and  with  simple  interest  upon  the  period- 
ical payments  from  the  date  of  their  receipt  to  the  date  of  tlie  account.    The 
interest  upon  the  sum  referred  to  in  the  seventeenth  finding,  and  likewise 
upon  the  value  of  the  library,  should  be  simple  interest.    The  same  applies  to 
the  interest  upon  dividends  and  other  sums  received  periodically  from  the  se- 
curities held  by  the  administratrix.    She  should  be  charged  with  simple  inter- 
est upon  such  sums  from  the  date  of  their  receipt  to  the  date  of  the  account. 
The  evidence  relied  upon  to  support  the  surcharging  the  account  with  $250, 
referred  to  in  the  sixteenth  finding,  while  prol>ably  sufficient  for  that  purpose, 
IstUll  entitled  to  no  more  weight  or  consideration  than  the  testimony  imme- 
diately sacceeding,  which  should  entitle  her  to  credit  for  its  payment  to  the 
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next  of  k!n.  Properly  stated,  the  account  shonid  debit  and  credit  lier  with 
tlie  same,  without  interest.  My  conclusion  not  to  charge  tbe  administratrix 
with  compound  interest  is  founded  upon  her  good  faith,  evidenced  in  many 
ways  apart  from  her  refusal  to  interpose  the  apparent  defense  of  the  statute 
of  limitations,  and  upon  the  acquiescence  of  the  next  of  kin  for  more  than  15 
years.  It  is  plain  tlie  referee  would  have  acted  likewise  had  be  been  of  tbe 
opinion  that  he  had  discrption  in  the  matter.  In  all  respects,  except  asabore 
indicated,  the  report  of  tbe  referee  is  confirmed. 


In  re  Babcook's  Estate. 
(Swrogat^t  Court,  Cattaraugus  Counly.    October  81, 1889.) 

1.  EZBO0TOB8  ^in>  AsKIKISTKATORa — AOOOTTNTINO — ^FaII-URS  TO  FaT  MoBTOAeV. 

Executors  sold  testator's  farm,  providing  by  the  tenns  of  sals  that  the  pnreha 
.should,  as  part  of  the  purchase  price,  pay  a  mortgage  thereon  held  by  one  of  tha 
executors.  The  entire  purchase  money  was,  however,  paid  to  the  executors,  and 
retained  by  them,  uninvested,  while  the  mortgage  was  left  unpaid  and  drawing  in- 
terest. Held,  on  a  settlement  of  tbe  estate,  that  the  mortgage  would  be  treated  a» 
paid  at  the  time  of  the  sale. 

2.  Bamb— Retainer  of  Unauthbhtioatbd  Claiv. 

Ad  executor  held  testator's  note,  taken  in  payment  of  overdue  interest  on  amort- 
nge.  The  executor,  without  anUiorlty  of  the  surrogate,  as  required  by  4  Rev.  St. 
K.  Y.  (8th  Ed. )  p.  2681,  i  33,  paid  this  out  of  the  funds  of  the  estate.  It  afterward* 
appeared  that,  the  funds  would  be  InsuJDBoient  to  pay  all  the  debts.  Held,  that  ha 
could  not  then  claim  that  the  note  was  merely  evidence  of  tbe  debt,  and  that  Qua 
Interest  was  still  a  lien  on  the  mortgaged  property. 
8.  Bahb— Imtbrest. 

Ad  executor  deposited  the  money  belonging  to  the  estate  in  a  bank,  of  which  he 
was  the  president  and  principal  stockholder.  It  remained  there  18  months  before 
the  settlement  of  his  accounts.  Held,  that  he  would  be  ctiarged  with  the  rata  of 
interest  allowed  on  time  deposits. 

On  application  for  the  judicial  settlement  of  tbe  estate  of  John  A.  Bab- 
cock,  deceased. 

M.  V.  Benson,  executor,  in  person.  /.  &.  Johnson,  for  execntor  Dow. 
Crowley  <&  Reilly,  for  contestants. 

Sfrinq,  S.  Although  this  controverey  has  jingled  along  two  years,  and 
tbe  papers  in  the  case  are  voluminous,  yet  tlie  real  difference  ttetween  the 
parties  is  slight.  I  append  a  summary  statement  of  tbe  account,  as  I  regard 
it  established:  Tbe  executors  sold  the  home  farm  of  testator  for  $5,632, 
April  22,  1886.  but  the  money  therefor  was  not  paid  until  the  19th  of  tbe 
succeeding  month,  so  that  the  executors  received  in  interest  $23.76.  By  the 
terms  of  the  contract  of  sale  the  purchaser  was  to  assume  the  payment  of  the 
mortgage  held  by  tbe  executor,  Mr.  Dow,  and  which  was  an  incumbrance  on 
this  farm;  but  it  seems  tbe  entire  purchase  money  was  paid  to  tbe  executors. 
The  Dow  mortgage  should  then  have  been  paid.  It  was  not  fair  to  the  eet- 
tuis  que  trustent  to  retain  this  money  uninvested,  and  permit  bis  mortgage 
to  be  earning  interest  from  the  estate;  and  I  have  accordingly  treated  the 
bond  and  mortgages  as  paid  May  19,  1886,  which  is  in  accordance  with  tbe 
agreement  made  with  the  purchaser  of  this  land. 

The  interest  on  the  mortgage  had  not  l>een  kept  up  by  the  testator;  and 
Mr.  Dow  at  one  time  had  a  settlement  with  him,  and  took  his  note  of  8-%1.36 
in  payment  of  this  interest,  as  Mr.  Dow  testiQes.  This  note  Mr.  Dow  paid 
out  of  tbe  funds  of  tbe  estate.  He  bad  no  right  to  do  this  until  it  bad  been 
judicially  established.  Rev.  St.  (Banks  &  Bros.  8tb  Ed.)  p.  2561,  pt.  2,  c.  6, 
art.  2,  §  33;  Code  CivU  Proc.  §  2739;  Netlley  v.  Neiney,  89  N.  Y.  352;  Snvder 
T.  Snyder,  96  N.  Y.  88.  If  there  had  been  sufflcieut  funds  to  pay  tbe  debts 
of  tbe  deceased,  this  would  have  been  only  a  technical  error;  but  it  seems  the 
property  will  be  insufficient  to  pay  the  claims  against  testator,  and  bis  coane 
gives  bis  own  claim  a  preference  over  others  of  tbe  same  class.    His  counsel 
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arees  tbat  this  was  a  mere  evidence  of  the  debt,  and  the  whole  amount  of 
interest  still  attached  to  the  mortgage  lien.  He  treated  the  note  as  a  pay- 
ment of  this  interest.  This  enabled  him  to  get  compound  interest;  and,  in 
paying  it,  be  made  his  computation  with  full  recognition  of  the  note  as  an 
obligHtion.  It  is  too  late,  after  it  becomes  apparent  the  estate  will  not  pay 
In  full,  to  ignore  the  note  which  he  cheerfully  enougti  fathered  and  recognized, 
and  even  paid,  and  now  embodies  in  his  account  as  a  liquidated  obligation. 

The  money  received  by  Mr.  Dow  as  executor,  and  it  was  considerable  in 
amount,  he  deposited  in  the  Salamanca  National  Bank,  of  which  he  is  presi- 
dent, and  until  recently  was  the  owner  of  a  major  part  of  its  capital  stock. 
He  accounts  for  no  interest  on  this  large  sum  upon  the  pretext  that  he  must 
hold  it  in  readiness  for  his  judicial  settlement.    This  money,  arising  from  the 
sale,  was  paid  over  in  May.  1886,  and  the  auction  sale  was  before  this.    So 
that  the  greater  portion  of  the  moneys  was  in  the  custody  of  the  exacuters  as 
early  as  the  date  of  the  actual  sale  of  the  home  farm,  and  proceedings  to  set- 
tie  tlM  aeeaaate  of  the  exeeotors  were  not  instituted  until  November,  1887; 
and  during  all  this  time  the  money  was  lying  idle.    Thrifty,  careful  business 
men  cannot  be  excused  for  being  so  derelict  in  the  management  of  trust 
funds  committed  to  them.     The  cashier  of  the  bank  testiQes  it  was  the  cus- 
tom of  the  bank  to  pay  3  per  cent,  on  time  deposits,  and  even  more  than  this 
on  a  special  agreement.     The  president  and  principal  stockholder  of  the  bank 
was  fully  a  ware  of  this;  and  justice  for  those  for  whom  he  was  acting  in  a  trust 
capacity  required  that  he  should  have  these  moneys  earning  something  to  the 
estate, — not  to  him  and  the  other  stockholders.    The  theory  of  the  law  is  that 
an  administrator  should  make  no  personal  profit  out  of  the  estate  intrusted 
to  him.     These  moneys  were  a  source  of  daily  revenue  to  Mr.  Dow.     They 
formed  a  part  of  their  discounts,  comprised  a  portion  of  the  material  out  of 
which  their  banking  business  was  made  profitable  and  was  sustained  as  a 
business  venture.    Certainly,  3  per  cent,  is  a  low  rate  to  charge  against  him, 
bat  the  proof  fails  to  elicit  the  measure  of  his  profit.    Probably  ic  cannot  be 
ascertained  with  accuracy.    It  is  urged  in  his  behalf  that,  after  proceedings 
for  judicial  settlement  had  been  commenced,  he  was  obliged  to  have  this 
money  In  readiness  for  distribution.    If  he  had  taken  an  interest  certificate, 
tbat  would  have  been  in  bis  possession  at  the  commencement  of  this  proceed- 
ing, and  he  could  have  held  it  intact  until  distribution  was  ordered.    I  have 
only  charged  interest,  even  at  this  small  rate,  on  the  net  sum  remaining  after 
bis  partial  distribution,  so  that  the  whole  sum  upon  which  interest  has  been 
computed  has  been  continuously  in  his  possession. 


In  re  Willabd's  Estate. 
{Sv/rrogate's  Court,  Monroe  County.    November  26, 1889.) 

L  BxBcrrroBs  mo  Ai>MiNi8TRi.T0iis— Lubilitt  or  Realtt. 

Where  a  testator  ^ives  to  his  wife  his  personal  property  absolutely,  and  his  real 
estate  for  life,  remainder  to  bis  desoendants,  his  executor,  who,  as  appears  by  his 
scoounts,  received  sufficient  personalty  to  pay  all  claims  against  the  estate,  includ- 
ing his  own,  cannot  maintain  a  claim  therefor  against  the  realty. 

2.  Sura — LiMTTiLTioii  OF  Actions. 

Under  Code  Civil  Proo.  N.  T.  1 8740,  providing  that  the  statute  shall  commence 
to  run  against  a  debt  due  tm  executor  from  decedent  from  the  first  judicial  settle- 
ment of  the  executor's  account;  and  section  2514,  subd.  8,  defining  a  "Judicial 
settlement"  of  an  account  as  a  decree  of  the  sunrogate's  court,  whereby  the  account 
is  made  conclusive  on  the  parties  to  the  special  proceeding, — the  statute  will  run 
against  the  executor's  claim  from  the  time  of  a  judicial  settlement  of  his  account; 
in  proceedings  to  wblch  testator's  wife  alone  was  cited,  though  the  remainder-men 
were  not  bound  thereby. 

Application  for  the  judicial  settlement  of  the  accounts  of  William  A. 
Waugb,  as  executor  of  the  will  of  John  B.  Willard,  deceased. 
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W.  D.  Shuart,  for  executor.  M.  E.  Lewis,  for  contesting  legatees.  Johm 
M.  Steele,  special  guardian. 

AsLn^aTOX,  S.  The  above-named  testator  died  August  31.  1874,  His 
will  was  admitted  to  probate,  September  24,  1874,  and  letters  testamentary 
were  on  that  day  issued  to  William  A.  IVaugh.  By  his  will,  the  decedent 
gave  to  bis  wife,  Sarah  Y.  Willard,  all  bis  personal  property  absolntelj,  and 
the  use  of  his  real  estate  during  life.  After  the  widow's  death  the  real  estate 
was  to  be  sold,  and  the  proceeds  distributed  in  unequal  sums  among  the  de- 
scendants of  the  testator.  The  widow  died  on  January  12.  1889,  and  there- 
after the  decedent's  real  estate  was  sold  by  the  executor  for  $4,956.06,  and  an 
expense  of  947.84  was  incurred  in  making  the  sale.  No  controversy  arises 
over  this  part  of  the  executor's  proceedings.  This  proceeding  for  a  final 
settlement  was  begun  by  the  executor  on  June  14,  1889,  and  all  persons  in- 
terested in  the  above-mentioned  fund  have  been  duly  cited.  On  the  hearing 
herein,  the  executor  presented  a  claim  in  his  own  favor  for  S381,  and  interest 
from  October  2,  1874,  which  he  seeks  to  have  allowed  out  of  the  proceeds  of 
the  real  estate.  This  claim  is  founded  upon  a  note  for  $500,  dated  February 
26. 1870,  given  by  the  decedent  to  Mr.  Wangh,  the  executor.  Upon  the  note 
are  several  indorsements,  the  last  being  for  $50,  dated  June  6,  1874.  The 
contestants  resist  tliis  claim,  and  insist  that  the  testator's  personal  estate  was 
ample  to  pay  all  his  debts,  including  this  note  held  by  the  executor.  They 
also  maintain  that  this  claim  is  barred  by  the  statute  of  limitations.  To  de- 
termine the  questions  so  raised,  it  is  necessary  to  ascertain  the  amount  of  the 
decedent's  assets  and  liabilities,  and  to  know  what  the  executor  has  done  in 
the  matter  before  the  pending  proceeding  was  instituted.  It  appears  that  on 
June  30.  1879,  this  executor  Hied  in  this  court  a  verified  petition,  in  which  he 
alleged  that  he  desired  to  render  an  account  of  his  proceedings  in  his  admin- 
istration of  this  estate,  to  have  such  account  finally  settled,  and  a  decree  of 
final  settlement  entered  thereon  according  to  law.  The  petition  further 
alleged  that  the  widow,  Sarah  V.  Willard,  was  the  only  legatee  under  the 
will  of  the  decedent,  although,  in  fact,  there  were  seven  other  legatees  en- 
titled tocitation.  Bev.  St.  pt.  1,  c.  6,  art.  3,  tit.  8,  §  70.  Citation  was  issued  upon 
the  petition  returnable  August  21,  1879,  and  was  served  on  Sarah  V.  Willard 
only.  The  executor's  account  in  said  proceedings  was  not  verified  until 
December  27.  1879,  and  on  the  same  day  a  decree  of  final  settlement  was  en- 
tered therein,  signed  by  my  predecessor  in  ofiBce.  That  decree  states  that  the 
assets  of  the  estate  amounted  to  $1,308.08,  and  the  executor  had  paid  out  on 
account  of  the  estate  $1,758.65,  leaving  a  balance  due  him  of  $445.57.  The 
executor's  account  in  the  present  procrading  alleges  the  entry  of  the  aforesaid 
decree,  and  the  finding  of  the  said  balance  in  his  favor,  but  the  executor's 
counsel  concedes  that  the  contestants  are  not  bound  by  said  decree.  A  copy 
of  the  former  account  is  annexed  to  and  made  a  part  of  the  present  one. 
The  former  account  relates  exclusively  to  the  personal  estate  of  the  testator, 
and  professes  to  account  for  its  disposition.  Subject  to  payment  of  debts  and 
legal  changes,  the  personalty  under  the  will  went  to  the  widow,  whose  estate 
is  not  represented  herein.  In  the  pending  proceeding  the  contestants  are  con- 
cerned with  said  old  account,  only  for  tlie  purpose  of  ascertaining  whether  or 
not  the  personal  estate  was  sufficient  to  pay  all  debts  of  the  testator  and  the 
charges  of  settling  his  estate.  If  there  was  enough  for  that,  no  claim  can 
now  be  maintained  upon  the  proceeds  of  the  realty.  Turning,  now,  to  the 
copy  of  the  former  account  annexed  to  and  made  a  part  of  the  account  in  this 
proceeding,  I  find  that  the  sum  total  of  the  personal  assets  with  which  the 
executor  therein  admits  that  he  is  chargeable  is  $1,754.57,  instead  of  $1,308.08, 
as  stated  in  the  decree  of  December,  1879;  and  that  the  executor  credits  him- 
self with  the  payment  of  various  items,  amounting  to  $1,753.65,  and  including 
commissions,  $57.70.  executor's  expenses,  $65.70,  and  his  note  against  ttie 
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deceased,  $528.94.  It  therefore  appears  that  when  he  made  the  aforesaid  set- 
tlement, in  1879,  the  executor  had  received  and  was  accountable  for  a  suffl- 
cient  snm  to  pay  all  icnown  claims  against  the  estate,  bis  own  included. 
Uoreover,  tbe  evidence  taken  on  this  hearing  shows  that  $50  of  the  item, 
$65.70,  for  executor's  expenses  mentioned  above,  was  money  paid  by  the  ex- 
ecutor to  himself,  in  excess  of  commissions,  for  personal  services,  which  is 
contrary  to  law.  Collier  v.  Munn,  41  N.  Y.  143;  Morgan  v.  Hannas,  13 
Abb.  Fr.  (N.  S.)  861.  The  executor  had  no  right  to  deduct  his  commissions 
QDtil  they  had  been  allowed  by  the  surrogate  or  to  pay  his  own  claim.  Car- 
roll  V.  Hughes,  5  Redf.  Sur.  337;  Wheelvoi-ight  v.  Rhoades,  28  Hun.  57;  Rev. 
St.  pt.  2,  c.  6,  tit.  3,  §  33.  The  payment  of  taxes  by  the  executor  was  proper 
under  the  authorities.  Mygatt  vl  Washburn,  15  N.  Y.  320;  In  re  Babcook, 
22  K.  £.  Rep.  263.  It  must  accordingly  t>e  held  that  the  decedent's  person- 
alty was  ample  to  pay  all  valid  claims  against  his  estate,  and  the  executor's 
claim  upon  the  proceeds  of  the  realty  must  be  disallowed. 

The  claim  of  the  executor  is  also  barred  by  the  statute  of  limitations,  and 
the  protection  of  that  statute  can  be  claimed  whenever  the  demand  is  pre- 
sented. Treat  v.  Fortune,  2  Bradf.  Sur.  116;  Warren  v.  Pqf,  4  Bradf.  Sur. 
260;  Burnett  v.  Noble,  5  Redf.  Sur.  69.  The  following  provisions  of  the 
Bevised  Statutes,  and  of  the  Code  of  Civil  Procedure,  regulate  the  payment 
and  proving  of  all  claims  of  this  character,  as  well  as  the  running  of  the 
statute  of  limitations  against  them,  viz.:  "No  part  of  the  property  of  tbe  de- 
ceased shall  be  retained  by  the  executor  or  administrator,  in  satisfaction  of  his 
own  debt  or  claim,  nntil  it  shall  have  been  proved  to,  and  allowed  by,  the 
surrogate."  Rev.  St.  §  83,  cited  above.  "Upon  a  judicial  settlement  of  the 
account  of  an  executor  or  administrator,  he  may  prove  any  debt  owing  to  him 
by  the  decedent."  Code  Civil  Proc.  §  2789.  "From  the  death  of  the  de- 
cedent until  tbe  first  jadicial  settlement  of  an  account  of  his  executor  or 
administrator,  the  running  of  the  statute  of  limitations  against  a  debt  due 
from  the  decedent  to  the  accounting  party  *  •  *  is  suspended.  *  •  * 
After  the  first  judicial  settlement  of  tbe  account  of  an  executor  or  adminis- 
trator, tbe  statute  of  limitations  begins  again  to  run  against  a  debt  due  to  him 
from  tbe  decedent."  Id.  §  2740.  What  is  meant  by  "judicial  settlement"  in 
tbe  provision  last  quoted  is  declared  by  subdivision  8.  §  2514,  Code,  as  follows: 
"The  expression  'judicial  settlement,'  where  it  is  applied  to  an  account, 
signifies  a  decree  of  a  surrogate's  court,  whereby  the  account  is  made  conclu- 
sive upon  the  parties  to  the  special  proceeding,  either  for  all  purposes,  or  for 
certain  purposes  specified  in  the  statute. "  Applying  these  provisions  of  the 
statutes  to  the  case  in  hand,  it  seems  very  clear  that  the  executor's  demand  is 
barred  by  the  lapse  of  time.  There  was  a  "judicial  settlement"  of  the  account 
of  the  executor  on  December  27,  1879,  by  which  the  account  then  rendered 
was  made  conclusive  on  the  decedent's  widow,  the  sole  party  cited  in  that 
proceeding.  The  claim  of  the  executor  was  subject  to  the  six  years'  limita- 
tion of  his  proceeding.  The  executor's  counsel  argues  that  the  judicial  set- 
tlement of  1879  did  not  set  the  statute  of  limitations  in  motion  against  the 
executor  because  the  contestants  are  not  bound  by  that  proceeding.  But  that 
theory  stands  directly  opposed  to  the  plain  language  and  evident  intent  of  the 
Code,  as  above  quoted.  There  must  be  a  decree  disallowing  the  claim  of  the 
executor  berein,  and  directing  the  distribution  of  the  fund  to  those  entitled 
thereto. 


Atwatbb  v.  Yillagb  of  Canandaioua. 

(Supreme  Court,  General  Term,  Ftfih  Department.    April  11, 1880.) 

Rmusbkok— EvmsNCE — DAHirvK  Absqub  Iniubii. 

Trustees  of  a  village,  authorized  by  statute  to  ereot  a  look  in  the  channel  of  a  lake 
in  order  to  regulate  the  disoharge  of  waters  therefrom,  cannot  be  held  liable  for 
damages  resnlting  to  a  land-owner  by  reason  of  the  construction  of  a  cofler-dam  to 
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enable  fhem  to  perform  the  work,  in  the  absence  of  evidenoe  showing  any  negtoct 
on  their  part  in  the  construction  of  the  dam,  or  a  failure  to  remore  it  as  soon  ss  it 
could  be  dispensed  with,  or  any  lack  of  diligence  in  proseonting  ttao  work  whidi 
made  its  continuance  necessary.    Ck>BLiTT,  J.,  dissents. 

Motion  for  new  trial  on  exceptions. 

Action  by  Joseph  Atwater  against  the  trustees  of  the  village  of  Canandai- 
gna.  The  court  directed  a  verdict  for  defendants,  exceptions  to  be  heard  in 
the  first  instance  at  general  term. 

Argued  before  DwiaHT,  P.  J.,  and  Macoubeb  and  CiOBLEir,  JJ. 

Wm.  H.  Smith,  for  plaintiff.     T.  H.  Bennett,  for  defendants. 

DwioBT,  P.  J.  The  action  was  to  recover  damages  for  the  flooding  of  a 
portion  of  the  plaintiffs  farm  situated  on  the  stiore  of  Caiiandaigna  lake, 
caused  by  the  alleged  wrongful  and  negligent  construction  by  the  defendants 
of  a  coffer-dam  in  the  outlet  of  the  lake.  The  evidence  clearly  tended  to  slio  w 
that  the  loss  sustained  resulted  from  the  acts  of  the  defendants,  and  if  the  fact 
was  not  established  beyond  question  it  was  a  question  for  the  jury,  unless  the 
acts  complained  of  were  fully  justified,  and  the  resultant  damage  to  the  plain- 
tiff, therefore,  damnum  absque  injuria.  The  defendants  seek  to  justify  the 
construction  of  the  coffer-dam  under  two  acts  of  the  legislature  of  the  state 
and  under  their  general  powers  as  commissioners  of  highways  of  the  village  of 
Canandaigua.  The  special  legislation  referred  to  is  found  in  chapter  234 
of  the  Laws  of  1855,  and  chapter  658  of  the  Laws  of  1886.  The  former  act 
incorporated  the  "Ontario  Hydraulic  GompHuy,"  for  the  purpose  of  redwming 
swamp  lands  on  the  outlet  of  Canandaigua  lake,  and  furnishing  a  greatersup- 
ply  of  water  for  the  use  of  the  mills  on  the  stream  during  seasons  of  low 
water.  Among  other  powers  granted  to  such  corporation  for  the  purposes 
mentioned  was  the  power  to  excavate  a  new  channel  for  the  outlet,  and  to  erect 
a  lock  or  bulk-head  with  gates,  at  or  near  the  head  of  such  new  channel,  and 
"so  to  control  and  regulate  the  discharge  of  the  waters  of  said  lake  as  to  se- 
cure the  object  of  its  incorporation;"  but  the  act  provided  that  the  water  of 
the  lake  should  not  be  raised  above  high-water  mark,  and  that  all  such  powers 
were  to  be  exercised  "subject  to  liability  for  all  damages  occasioned  thereby 
actually  sustained  by  any  person  whatever. "  The  Ontario  Hydraulic  Company 
excav{U«d  the  new  channel,  and  put  in  the  lock  or  bulk-head  with  gates,  and  op- 
erated the  same  to  some  extent  for  several  years,  when,  a  judgment  having  been 
recovered  against  it,  and  there  being  no  personal  property,  its  right,  title,  and 
interest  in  and  to  the  real  estate  it  had  acquired  and  the  channel  it  had  dug  was 
sold  on  execution,  and  came  into  the  hands  of  an  individual  mill-owner  on  the 
stream.  The  latter  operated  the  bulk-head  to  soma  extent  down  to  the  date 
of  the  passage  of  the  act  of  1886,  supra.  That  act,  by  its  first  section,  author- 
ized and  empowered  the  defendants  "for  the  purpose  of  obtaining  drainage 
andsewerageforthe  village  of  Canandaigua,  and  to  drain  and  reclaim  wet  and 
swamp  lands  in  said  village,  and  in  the  towns  of  Canandaigua  and  HopeweQ, 
in  the  county  of  Ontario,  between  the  foot  of  Canandaigua  lake  and  the  dam 
across  the  outlet  of  said  lake  at  Cbapinvilie,  *  *  *  to  construct  a  public 
sewer  along  the  bed  of  the  outlet  of  Canandaigua  lake  and  the  new  channel 
for  the  outlet  of  said  lake  formerly  constructed  by  the  Ontario  Hydraulic  Com- 
pany to  the  dam  erected  across  said  outlet  at  Chapinville  aforesaid;  and  for 
such  purposes  *  <*  *  to  take  and  appropriate  the  right  to  use  and  occupy 
said  outlet  and  new  channel,  and  may  take,  appropriate,  and  remove  the 
dam  across  such  outlet  at  Chapinville  aforesaid:  *  *  «  provided,  always, 
that  tlie  rights  and  privileges  hereby  granted  shall  be  so  exercised  that  the 
waters  of  Canadaigua  lake  shall  be  maintained  at  a  height  not  less  than  the 
ordinary  height  of  such  waters  at  low- water  mark."  The  next  following 
sections,  down  to  section  11  of  the  act,  provide  for  the  proceedings  to  acquire 
title  to  the  lands  and  rights  taken  for  the  purposes  mentioned,  and  for  obtain- 
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ing  the  money  necessary  to  pay  for  each  lands  and  rights  and  the  expenses  of 
such  improvements.  Section  11  of  the  act  provides  that  the  defendants,  "for 
tiie  purpose  of  maintaining  the  waters  of  Canandaigua  lake  at  the  height  or 
level  specified  herein,  are  hereby  authorized  to  erect  and  maintain  in  the  out- 
let of  said  lake,  and  in  the  new  channel  for  such  outlet,  locks  or  bulk-heads 
■wUb  gates,  and  by  such  and  other  adequate  means  to  so  control  and  regulate 
the  discharge  of  the  waters  of  said  lake  as  to  fully  comply  with  the  provisions 
herein."  Under  the  provisions  of  the  act  of  1886  the  defendants  took  pro- 
ceedings to  acquire  the  right  to  use  and  occupy  the  new  channel  and  outlet  of 
the  lake  for  the  purposes  mentioned  in  the  act,  and  paid  to  the  individual  pro- 
prietor before  mentioned  the  price  awarded  therefor  by  commissioners  ap- 
pointed for  that  purpose,  and  thereafter  proceeded  to  the  erection  of  one  of  the 
structures  authorized  by  the  act.  This  was  a  lock  or  bulk-head,  with  gates 
in  the  outlet  of  the  lake,  by  means  of  which  to  control  the  discharge  of  the 
waters  of  the  lake  when  obstructions  in  the  bed  of  the  outlet  should  be  removed 
for  the  purposes  of  the  sewer,  and  the  dam  at  Ghapinville  should  be  taken 
down.  They  chose  as  the  location  for  such  structure  the  point  where  the 
lake  road,  a  highway  of  the  village,  crossed  the  outlet  by  a  bridge  which  had 
fallen  into  such  disrepair  as  to  require  rebuilding;  and  they  determined,  un- 
der the  powers  vested  in  them  by  the  act  of  1886,  in  conjunction  with  their 
powers  as  highway  commissioners  of  the  village,  to  combine  the  lock  or  bulk- 
bead  with  a  bridge  to  take  the  place  of  the  old  one.  It  was  for  the  purpose  of 
facilitating  the  erection  of  this  combined  structure  that  they  built  the  coffer- 
dam in  question. 

It  must  be  conceded,  we  think,  that  the  defendants'  justification  derives 
no  aid  from  the  act  of  1855,  incorporating  the  Ontario  Hydraulic  Company. 
While  the  act  of  1886  authorizes  the  defendants  to  acquire  the  right  "to  use 
and  occupy  said  outlet  and  new  channel,"  it  does  not,  in  terms,  include  the 
acquisition  of  the  right  of  the  hydraulic  company  to  erect  any  structure 
therein.  Further,  whatever  right  the  defendants  might  take  under  the  act 
of  incorporation  of  that  company  must,  of  course,  be  taken  ctim  onere,  and 
that  company  was  by  its  charter  expressly  prohibited  from  raising  the  waters 
of  the  lake,  for  any  of  its  purposes,  above  [ordinary]  high-water  mark,  and 
{which  seems  to  be  conclusive  upon  this  point)  was  expressly  charged  with 
''liability  for  all  damages  occasioned  thereby,  [i,  e.,  by  any  of  its  operations,] 
actually  sustained  by  any  person  whatever."  But  upon  the  other  and  prin- 
cipal grounds  of  justification  we  think  the  defense  is  supported  by  the  au- 
thorities, and  that  the  damage  complained  of  was  damnum  abtque  ii^uria. 
The  authority  of  the  defendants  to  erect  the  lock  or  bulk-head  in  the  outlet, 
and  to  rebuild  the  bridge  over  the  same  stream,  was  clear;  the  latter  under 
their  general  powers  as  commissioners  of  highways  of  said  village,  and  the 
former  under  the  express  and  specific  provisions  of  the  act  of  1886.  The  evi- 
dence is  uncontradicted  that  the  construction  of  the  coffer-dam  was  necessary 
to  enable  them  to  perform  the  work.  But  even  if  another  mode  might  have 
been  devised  for  accomplishing  the  same  result,  the  defendants  cannot  be 
charged  as  wrong-doers  for  adopting  the  mode  actually  employed.  As  was 
said  by  Johnson,  P.  J.,  in  Bly  v.  City  of  Koohester.  26  Barb.  133-136,  "the 
power  to  do  the  act,  where  no  limitation  is  placed  upon  it  by  tlie  sovereign 
authority  by  which  it  is  granted,  necessarily  includes  the  right  of  determining 
upon  the  plan  and  mode  of  doing  it. "  This  principle  must  also  apply,  in  the 
absence  of  negligence  or  bad  faith,  to  justify  the  decision  of  the  defendants 
in  respect  to  the  time  when  the  work  should  be  commenced.  It  was  in  fact 
begun,  and,  so  far  as  the  construction  of  the  coffer-dam  was  concerned,  com- 
pleted, at  a  stage  of  low  water  in  the  lake,  before  the  spring  freshets  appeared. 
There  is  no  charge  of  bad  faith  or  negligence  in  this  respect  in  the  complaint; 
or,  if  the  allegation  of  the  complaint  that  the  work  was  wrongfully,  negligently, 
and  carelessly  done,  may  be  construed  to  embrace  a  charge  of  negligence  in 
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the  respect  mentioned,  the  charge  is  not  supported  by  the  evidence.    In  point 
of  fact  the  spring  freshets  came  and  overflowed  the  plaintiff's  land  as  asnal, 
while  the  coffer-dam  was  in  place  and  before  the  work  was  completed  for 
which  it  was  erected;  and,  as  a  consequence,  the  water  remained  on  the  land 
for  a  time  after  it  would  otherwise  have  sutwided.     There  is  no  evidence  to 
show  that  there  was  any  neglect  on  the  part  of  the  defendants  to  remove  the 
dam  as  soon  as  it  could  bed^pensed  with;  nor  anj  lack  of  dilligence  in  prose- 
cuting the  work  which  made  its  continuance  necessary.    Besides,  upon  this 
particular  point,  it  does  not  seem  to  us  that  the  time  at  which  the  dam  was 
erected  could  have  any  effect  upon  the  overflow  of  the  plaintiff's  land  except 
to  hasten  or  postpone  its  occurrence.    Given  a  certain  height  of  obstnictioa 
in  the  outlet,  the  inflow  of  water  being  constant,  the  lake  must  be  raised  to 
or  held  at  the  same  height  whether  the  obstruction  were  erected  at  a  higher 
or  lower  stage  of  water.    But,  without  further  discussion  of  the  question,  we 
are  compelled  to  say  that  we  And  no  evidence  in  the  case  which  would  have 
warranted  the  jury  in  flnding  that  the  defendants  were  guilty  of  negligence 
in  any  respect  in  the  construction  or  placing  of  the  coffer-dam;  and,  without 
such  flnding,  it  seems,  there  could  be  no  recovery  by  the  plaintiff.  That  the  ob- 
struction made  by  the  coffer-dam  was  not  of  itself  a  nuisance  is  demonstrated 
by  the  facts  already  considered.    As  was  said  by  Mr.  Justice  Strong-  in  the 
case  of  TroTiaportation  Co,  v.  Chicago,  99  U.  S.  635,  "that  cannot  be  a 
nuisance  such  as  to  give  a  common-law  right  of  action,  which  the  law  au- 
thorizes;   *    *    *    and  the  grant  of  power  by  the  legislature  to  build  a 
bridge  or  construct  a  tunnel  carried  with  it,  of  course,  all  that  was  necessary 
for  the  exercise  of  the  power."    Joiinson,  P.  J.,  said  in  Ely  v.  City  ofRoch- 
ester,  supra,  at  page  137:   "It  is  an*establi3hed  maxim  that  no  action  will  lie 
for  the  consequences  of  an  act  done  under  lawful  authority,  if  proper  care  and 
skill  are  exercised  in  performing  such  act."    Bronson,  J.,  said  in  Kaddift 
Bx'rs  v.  Brooklyn,  4  N.  Y.  195-205:   "It  is  absurd  to  say  that  public  offi- 
cers may  be  liable  to  an  action  for  what  they  have  done  under  lawful  author- 
ity and  in  a  proper  manner, " — and  such  is  the  uniform  expression  of  many- 
other  cases  which  have  been  industriously  collated  in  the  brief  of  counsel  for 
the  defendants.     All  the  casns,  it  is  true,  and  necessarily,  recognize  the  con- 
stitutional rule  that  private  property  cannot  be  taken  for  public  use  without 
just  compensation;  but  the  controlling  weight  of  authority  is  to  the  effect  tlut 
no  merely  consequential  damage  to  property,  even  though  it  may  temporarily 
deprive  the  owner  of  its  use,  is  a  taking  of  such  property  within  the  meaning 
of  the  constitutional  provision.     In  the  case  of  Transportation  Co.  t.  Chi- 
cago, from  which  we  have  already  quoted,  the  court  say,  after  referring  to 
the  constitutional  restriction :   "  liut  act«  done  in  the  proper  exercise  of  gov- 
ernmental powers,  and  not  directly  encroaching  upon  private  property,  though 
their  consequences  may  impair  its  use,  are  universally  held  not  to  be  a  t^ng 
within  the  meaning  of  the  cunstitutional  provision.     They  do  not  entitle  the 
owner  of  such  property  to  compensation  from  the  state  or  its  agents,  or  giT» 
him  any  right  of  action."     And  that  case  was  one  in  which  the  applic^on 
of  the  doctrine  was  severe.    The  defendant,  in  the  construction  of  a  tunnel 
under  the  Chicago  river,  had  constructed  a  coffer-dam  which  practically  ex- 
cluded the  plaintiff's  boats  from  access  to  its  wharves,  and,  by  the  accumaisr 
tion  of  debris  and  material  of  the  work  had  equally  excluded  the  plaintiff 
and  its  customers  from  its  warehouses.     These  acts  were  found  to  be  neces- 
sary to  the  accomplishment  of  the  work,  and  temporary  in  their  effects,  and 
the  damage  to  the  plaintiff  was  held  to  be  consequential  merelyand  damnum 
absque  injuria.     The  case  is  very  similar  to  that  we  are  considering,  and  w» 
cannot  but  regard  it  as  controlling  upon  bur  decision.     We  can  see  no  essen- 
tial difference  in  the  modes  by  which  the  plaintifb  in  the  two  cases  were 
temporarily  deprived  of  the  use  of  their  property.  The  resultant  damage  in  the 
case  cited  was  quite  as  direct  as  in  the  case  in  hand.  See,  also,  upon  thto  point,. 
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the  cases  previously  cited  and  Uline  t.  Bailroad  Co.,  101  X.  Y.  98,  4  N.  E. 
Bep.  536.  We  think  the  principles  thus  considered  sustain  the  direetion 
given  by  the  learned  trial  judge  for  a  verdict  in  favor  of  the  defendant.  The 
motion  for  a  new  trial  should  be  denied,  and  judgment  ordered  for  the  d&- 
fendants  on  the  verdict. 

Macoxber,  J.,  concurs. 

CoBLETT.  J.,  {distenting.)    Canandaigua  lake  !s  a  body  of  fresh  water, 
about  16  miles  long  and  H  miles  wide.    This  action  was  brought  to  recover 
damages  for  wrongfully  and  negligently  causing  the  waters  of  said  lake  to  be 
set  back  and  kept  upon  the  plaintiff's  farm,  which  consists  of  about  78  acres 
of  land,  bounded  by  the  lake  on  the  easterly  side.     The  lake,  at  its  foot,  bad 
two  outlets,  one  known  as  the  old  one,  or  the  feeder,  and  the  other  as  the 
Dubois  outlet.    The  waters  of  the  lake  had  flowed  through  the  old  outlet  for 
80  years.    In  1856  it  was  closed  30  rods  from  its  mouth,  and  a  new  channel 
constructed  from  that   point.    Since  then  the  waters  of  the  lake  have  flowed 
through  the  80  rods  of  the  old  channel,  and  thence  through  the  new.    The 
defendants  built  a  coffer-dam  across  the  old  channel  in  March,  1888.    It  was 
six  feet  high,  water-tight,  and  prevented  the  water  which  had  accumulated 
during  the  doods  on  the  plaintiff's  land  from  flowing  as  usual  through  the 
channel.     The  waters,  by  this  dam,  were  raised  Qve  feet.     Before  its  erec- 
tion there  would  be  floods,  especially  in  the  spring,  which  would  cause  the 
waters  of  the  lake  to  set  back  and  cover  portions  of  plaintiff's  land;  but  it 
would  remain  upon  it  but  a  short  time.  Inflicting  no  special  damage.    Soon 
after  the  erection  of  the  coffer-dam  the  plaint&'s  pasture  land  was  flooded 
and  kept  covered  by  the  waters  of  the  lake,  the  dam  preventing  its  escape, 
tbe  effect  of  which  was  to  destroy  the  pasturage  on  a  large  portion  of  the 
plaintiff's  farm  in  the  season  of  1888,  and  inflicting  upon  tbe  plaintiff  much 
damage,  as  his  evidence  tended  to  show.    The  lands  flooded  did  not  adjoin 
tbe  onUet,  bat  were  one-quarter  of  a  mile  away,  up  the  lake  shore  in  an  op- 
posite  direction  from  the  outlet.    The  defense  was  that  the  legislature  author- 
ized the  construction  of  the  dam  by  chapter  658  of  the  Laws  of  1886;  also 
that  they  had  a  right  to  make  the  dam  by  virtue  of  chapter  234  of  tbe  LaMrs 
of  1855,  entitled  "  An  act  to  incorporate  the  Ontario  Hydraulic  Company  of  the 
County  of  Ontario."  The  defendants  claimed  to  have  succeeded  to  rights  of 
that  company.    In  the  winter  of  1888  it  became  necessary  to  construct  a  new 
bridge  over  tbe  channel  in  the  lake-shore  road,  and  the  coffer-dam  was  con- 
structed mainly  for  the  purpose  of  keeping  the  waters  out  of  the  channel,  so 
that  the  new  bridge  could  be  more  conveniently  constructed.    A  canal  could 
have  been  dug,  by  which  the  waters  which  would  otherwise  flow  through  the 
channel  would  be  carried  around  the  bridge  and  emptied  into  the  feeder  be- 
low; but  it  would  have  involved  much  expense.     Tbe  defendants  were  the 
highway  commissioners  of  tbe  village  of  Canandaigua,  and  in  that  capacity 
were  making  these  improvements  for  the  village.    The  action  was  tried  be- 
fore a  justice  and  jury  in  May,  1889.    At  the  close  of  the  evidence  defend- 
ant's ooansel  asked  the  court  to  nonsuit  the  plaintiff.    The  plaintiff's  counsel 
asked  that  the  case  be  submitted  to  the  jury  on  the  evidence  generally,  and 
also  "that  it  be  submitted  to  the  jury  on  the  subject  of  negligence  of  the  de- 
fendants in  building  the  coffer-dam  at  the  time  they  did  build  it,  to-wit,  at 
an  onseasonable  period  of  the  year,  before  the  spring  floods,  and  also  upon 
tbe  evidence  as  to  there  being  a  way  whereby  the  water  could  have  been  car- 
ried off  without  being  kept  back  by  this  dam."    The  court  directed  the  jury 
to  find  a  verdict  for  the  defendants.    The  plaintiff's  counsel  excepted,  and  the 
exceptions  were  ordered  to  be  heard  here.    The  evidence,  as  a  whole,  tended 
to  gbow  that  the  erection  of  tbe  coffer-dam  kept  water  upon  the  plaintiff's 
farm  during  the  agricultural  season  of  1888  to  such  an  extent  as  to  destroy 
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the  value  of  a  large  portion  of  it  for  pasturage  or  other  purposes.  Unless  tbe 
defendants  proved  a  right  to  so  appropriate  the  plaintiff's  lands  be  has  an  un- 
doubted remedy,  and  can  recM>ver  all  damages  sustained.  Brown  v.  Bowen, 
30  N.  T.  537;  Radolifa  Eafrs  v.  ifapor,  4  N.  Y.  195;  Mahon  v.  RaUroad 
Co.,  24  N.  T.  668;  Story  T.  Railroad  Co.,  90 N.  Y.  122;  Mahady  v.  RaUroad 
Co.,  91  N.  Y.  148;  Cogswell  v.  Railroad  Co.,  103  N.  Y.  10,  8  N.  E.  Rep. 
537;  Soriver  v.  Smith,  100  N.  Y.  471,  3  N.  E.  Bep.  675,— where  Uie  court 
held  that  the  keeping  of  water  upon  land  by  means  of  a  dam,  to  the  extent  it 
is  fiuoded,  amounts  to  an  actual  eviction.  It  cannot  be  said  that  this  appro- 
priation of  the  plaintiff's  property  was  casual  and  temporary.  The  valoe  of 
a  large  portion  of  tbe  plaintiff's  farm  was  destroyed  for  a  whole  season. 

In  Transportation  Co.  t.  City  of  Chicago,  99  U.  S.  636,  the  defendant  bad 
erected  a  coffer-dam  in  tbe  Chicago  river  to  enable  it  to  make  a  tunnel  ondtf 
tbe  river  along  tbe  line  of  La  Salle  street.  During  the  making  of  the  tunnel 
tbe  plaintiff  could  not  use  its  property  for  any  beneficial  purposes.  The 
court  held  that  the  legislature  may  rightfully  authorize  the  construction  of 
railroad  or  other  works  of  a  public  nature,  without  requiring  compensaticm 
to  be  made  to  persons  whose  property  has  not  actually  been  taken  or  appropri- 
ated for  the  use  thereof,  but  who  may  nevertheless  suffer  indirect  or  consequen- 
tial damages  by  the  construction  of  such  works.  It  was  held  that  the  sction 
could  not  be  mainiained,  because  there  was  no  physical  invasion  of  the  pn^rty. 
Tbe  decision  comes  within  the  principle  that  a  man  may  do  what  he  chooses  up- 
on his  own  land  in  the  exercise  of  legal  rights,  without  being  liable  to  an  action 
by  an  adjoining  owner  in  the  absence  of  a  physical  invasion  or  actual  taking. 
In  the  case  at  bar  the  plaintiff's  land  was  actually  taken,  so  that  the  case  above 
cited  has  no  application.  In  Uline  v.  Railroad  Co.,  101  K.  Y.  98,  4  N.  E. 
Bep.  536,  upon  the  authority  of  which  tbe  learned  trial  justice  directed  a  ver- 
dict for  the  defendants,  it  was  held  that  tbe  rights  of  private  owners  in  pnl>- 
lie  highways  must  be  obtained  by  compensation  before  a  railroad  could  be 
constructed,  but  that  when  the  right  was  acquired,  and  it  was  built  with 
proper  care  and  skill,  the  owners  of  the  road  are  not  responsible  for  damage 
to  private  property  adjacent  or  near  the  road,  necessarily  resulting  from  its 
construction  or  operation.  It  appeared  in  that  case  that  the  railroaid  had  ac- 
quired, by  paying  compensation,  the  right  to  construct  its  road  through  tbe 
plaintiff's  property  in  the  highway,  and  that  the  balance  of  her  land  adjoined. 
The  complaint  in  this  case  alleged  in  substance  that  the  defendant  entered 
her  property,  (meaning  what  she  owned  in  the  street,)  and  tore  up  the  p»ve- 
ment,  raised  the  street  sidewalks  and  gutters,  and  so  shaped  the  street  anil 
gutters  as  to  pour  the  water  therefrom  down  over  tbe  sidewalk  into  the 
basement  of  her  houses,  by  means  of  which  her  premises  were  made  liable  tu 
be  flooded  with  water,  and  bad  been  flooded  with  water  and  rendered  damp, 
unhealthy,  inconvenient  of  access,  and  her  property  thereby  had  been  injured, 
and  the  rental  value  and  value  thereof  greatly  depreciated.  The  judge,  in 
delivering  the  opinion,  stated  in  substance  that  if  the  plaintiff  did  not  re- 
ceive compensation  for  her  property  the  company  would  be  liable.  He  also 
stated  that  the  damage  sustained  by  the  plaintiff  necessarily  resulted  from 
the  building  and  operation  of  tbe  railroad.  A  large  portion  of  tbe  opinion  is 
devoted  to  showing  that  an  improper  rule  of  damages  has  been  adopted;  but 
the  court  nowhere  indicates  an  intention  to  question  the  authority  of  tbe  cases 
above  cited.  Tbe  decision  is  based  upon  the  proposition  that  a  person  whose 
land  has  been  tidcen,  if  paid  for,  cannot  recover  for  injuries  inflicted  upon  the 
balance  not  taken,  if  tbey  w^e  the  necessary  results  of  the  construction  and 
operation  of  the  road.  That  case  has  no  application  to  the  one  at  bar.  Here 
the  land  covered  by  water  was  one-fourth  of  a  mile  away.  No  compensation 
had  l}een  paid  for  it;  it  was  not  a  part  of  any  land  taken  or  proximate  to  it; 
nor  was  it  necessary  to  flood  it,  as  tbe  evidence  tends  to  show.  Damtmm 
ahsjue  injuria  cannot  be  invoked  as  a  defense  here.    In  ArkM  v.  Inturana 
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Co.,  69  X.  Y.  191,  it  was  held  that  50  feet  from  a  building  was  not  contigu- 
ous thpt^».  The  expense  would  have  been  increased  to  avoid  the  flooding, 
but  no  case  has  been  cited  showing  that  an  individual  or  corporation  is  Jasti« 
fied  In  destroying  a  stranger's  land  for  the  purpose  of  reducing  expense  in  the 
construction  of  lawful  or  commendable  improvements.  The  rule  adopted  by 
the  learned  trial  justice  might  destroy  the  value  of  private  propeity  without  com- 
pensation.  The  dam  was  built  before  the  coming  of  the  spring  floods,  for  the 
poipoee,  as  the  plaintiff  claims,  of  preventing  an  accumulation  of  water  which 
would  interfere  with  the  construction  of  the  bridge.  The  effect  of  such  early 
building  was  to  keep  the  water  upon  the  plaintiff's  premises,  and  secure  profit 
to  the  defendants.  The  evidence  required  that  the  case  should  have  been  sub- 
mitted to  the  jury.  A  new  trial  should  be  granted,  with  costs  to  abide  the 
event. 


Feoflk  ex  rel.  Osbobne  v.  Gilon  et  al..  Assessors. 

{.Suvnpme  Cowrt,  Speeial  Term,  New  York  County.    December  18, 1889.) 

1.  Bbkorxous  Taxation — Mansamhs. 

Wbere  property  has  been  assessed  for  improYements,  cerHoraH,  and  not  man- 
damiM,  la  the  proper  remedy  for  reviewing  tbe  decision  of  the  asaessors. 

S.  VbKDOB  ass  VeNSBX — INCUMBBAHOBS — SUESEQUXKT  ASSSSSMXNTS. 

The  grantor  of  land  is  not  liable  to  his  grantee,  on  his  covenant  against  incum- 
brances, for  assesamenta  laid  after  the  grant,  though  the  Improvements  were  made 
before  the  grant. 

At  chambers.  Application  by  William  H.  Osborne  for  mandamus  to  Ed- 
ward Gilon  and  others,  assessors  of  the  city  of  New  York,  to  make  certain 
assessments  on  property  in  the  names  of  former  owners. 

Truman  U.  Baldwin,  for  relator.  WUliam  H.  Clark,  Corp.  Counsel,  and 
Qtorgt  L.  Sterling,  for  respondents. 

Lawkbnob,  J.  Conceding  all  the  relator  states  in  his  moving  papers 
to  be  true,  this  is  not  a  proper  case,  in  my  opinion,  for  granting  tbe  man- 
damns  which  is  asked  for.  The  court  will  not  by  mandamus  direct  a  quoH 
judicial  tribunal  what  to  do.  It  can  only  set  tbe  board  of  assessors  in  motion 
where  it  has  refused  to  act.  People  v.  Common  Council,  78  N.  Y.  38,  and 
caaes  cited  by  Rafallo,  J.  Here  the  board  of  assessors  has  acted,  and  has 
rendered  its  judgment  upon  the  question  referred  to  in  the  relator's  affidavits. 
If  the  decision  of  the  board  of  assessors  was  wrong,  mandamus  is  not  the 
proper  remedy  for  obtaining  a  review  of  its  decision.  Such  a  review  may  ha 
ebtained  on  a  writ  of  certiorari.  Besides,  it  appears  from  the  affidavits  that 
the  relator  became  the  owner  of  the  property  assessed  on  the  30th  of  March, 
lii88,  after  the  improvements  had  been  made,  but  before  the  assessment  had 
been  laid.  The  assessment  list  was  not  completed  until  October  31,  1889. 
It  was  the  duty  of  the  relator,  if  he  desired  to  protect  himself  against  the  in- 
-cumbranceor  lien  of  the  assessment,  to  have  provided  therefor  in  his  deed  or 
contract  of  sale.  It  was  held  by  the  court  of  appeals  in  Lathers  v.  Keogh, 
109  X.  Y.  583, 17  N.  E.  Rep.  131,  that,  until  the  amount  of  a  tax  is  ascertained 
in  tbe  manner  prescribed  by  law,  no  lien  or  incumbrance  exists  by  reason 
thereof.  In  that  case  the  parties  entered  into  a  contract  for  the  purchase  and 
<ale  of  certain  real  estate  in  this  city,  the  conveyance  to  be  made  August  23, 
1883,  by  warranty  deed,  "free  and  clear  of  all  incumbrances,"  except  certain 
apeciOed  mortgages.  Prior  to  the  making  of  tbe  contract  an  assessment  of 
the  property  for  the  tax  for  the  year  1883  had  hyn  made,  but  the  calculation 
of  the  tax  was  not  made  until  thereafter;  and  the  tax  was  not  confirmed  un- 
til August  29th,  which,  npon  tbe  defendant's  refusal,  the  complainant  was 
compelled  to  pay.  In  an  action  to  recover  the  amount  so  paid,  it  was  held 
that  the  tax  was  not  a  charge  or  incumbrance  upon  tbe  property  wliich  the 
■defendant  was  bound  to  pay,  under  covenant  in  his  deed.    In  the  case  at  bar. 
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I  have  nothing  before  me  which  shows  what  the  covenants  were  which  were 
contained  in  the  deed  to  the  relator  from  the  heira  and  devisees  of  Phillip  Lam- 
bert. Even  if  it  was  a  full  covenant  warranty  deed,  the  case  Jnst  cited  shows 
that,  as  between  the  grantors  and  grantee,  the  former  could  not  have  been  com- 
pelled to  pay  an  assessment  which  was  not  completed  until  18  months  after 
the  conveyance  took  effect.  That  the  assessors  were  right  in  stating  the 
name  of  relator  as  the  owner  of  the  property  at  the  time  of  making  the  assess- 
ment is  not  only  apparent  from  the  conceded  facts  of  the  case,  but  also  ap- 
peared so  to  be  from  the  text-books.  See  Patllet  v.  Toungt,  4  Sandf.  50. 
Section  871  of  the  consolidation  act  is  only  a  re-enactment  of  the  Laws  of 
1813  as  modifled  by  chapter  326  of  the  Laws  of  1840,  which  acts  were  con- 
sidered in  that  case.  See,  also.  In  re  Tappan,  54  Barb.  225 ;  and  HaigM  v. 
ifaj/or,  99  N.  Y.  280.  1  IT.  £.  Bep.  883.  For  these  reasons  this  motiOB  wiU 
be  denied,  with  costs. 


Landon  ».  Van  Ettkn  et  oZ. 
(Supreme  Court,  SpeoUU  Term,  New  TorH  Countu.    Febraary  8, 1890.) 

Costs — Taxation— Ezts^  Allow akox. 

A  verdict  was  directed  for  plaintiff  at  special  term  for  less  than  he  eilalmed,  and 
his  exceptions  were  argued  at  general  term.  A  rearmiment  was  ordered:  bet,  be- 
fore it  was  bad,  defendants  made  an  offer  to  allow  judgment  for  a  certain  amoant. 
which  plaintiff  refused.  The  p^eneral  term  afterwards  overruled  the  ezceptioov 
and  directed  judgment  for  plaintiff  for  less  than  the  judgmentoffered.  field,  tba: 
defendants  were  not  entitled  to  an  extra  allowance,  though  the  case  was  difflculi 
and  extraordinary.    Following  Magnin  v.  lAnsmore,  47  How.  Pr.  11. 

Action  by  Shepherd  F.  Enapp,  receiver,  for  whom  plaintiff  Landon  was 
afterwards  substituted,  against  James  Van  Etten  and  others,  on  an  under- 
taking given  by  defendants  for  costs  on  appeal  from  a  judgment  of  foreclos- 
ure, and  for  use  and  occupation  of  the  mortgaged  premises  pending  the  ap- 
peal. The  undertaking  also  contained  the  provisions  required  in  appeals 
from  judgments  for  the  payment  of  money,  but  defendants  claimed  that  such 
provisions  bad  been  Inserted  by  mistake.  Plaintiff  sought  to  recover  on  the 
undertaking,  not  only  the  costs  of  the  appeal,  and  for  use  and  occupation  of 
the  premises,  but  also  for  a  large  deficiency  which  arose  under  the  foreclosure 
sale.  At  the  trial  a  verdict  was  directed  for  plaintiff  only  for  the  costs  of  the 
appeal,  and  for  use  and  occupation  of  the  premises  pending  the  appeal,  and 
judgment  was  entered  therefor;  the  whole  amount  being  for  lees  than  81,500. 
Plaintiff  took  exceptions  to  the  action  of  the  court  in  directing  the  verdict, 
and  they  were  beard  by  the  general  term.  42  Hun,  660.  After  such  hearing, 
and  before  bearing  of  a  reargument  ordered  by  the  general  term,  defendants 
offered  to  allow  judgment  against  them,  which  plaintiff  refused.  After  re- 
argument  the  general  term  overruled  plaintiff's  exceptions,  and  gave  judg- 
ment on  the  verdict.  The  amount  of  the  judgment  thus  rendered  was  less 
than  the  amount  of  defendant's  offer.  Defendants  now  move  for  an  extra 
allowance  against  plaintiff  on  the  ground  that  the  case  was  difficult  and  ex- 
traordinary. 

Alexander  Cameron,  for  plaintiff.  Wlieeler,  Oorti*  <b  Godktn,  for  defend- 
ants. 

Barrett,  J.  There  can  be  no  doubt  that  the  defendants  are  entitled  t» 
costs.  The  offer  expressly  included  interest  on  $1,500  fromMarch  90, 1884, 
to  the  date  of  the  service  of  the  offer,  August  9,  1889.  Thus  the  sum  actu- 
ally offered,  even  without  interest  thereafter,  considerably  exceeded  the 
amount  for  which  the  verdict  was  directed.  But  I  am  constrained  to  deny 
an  extra  allowance  upon  the  authority  of  Magnin  v.  Dinsmore,  47  How.  Pr. 
11.    I  cannot  find  aur  case  questioning  the  rule  there  Uid  down,  though  it 
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certainly  seems  unjust  that  the  party  successful  in  the  real  controversy  can- 
not have  adequate  compensation.  The  motion  must  therefore  be  denied, 
bat  without  costs. 


Gablook  v.  Mabkhau. 
{Supreme  Court,  General  Term,  F(fth  Department.    April  11, 1890.) 

VMOCrriABLS  InSTKUMBITTS — CONSISSBiiTIOR — ^BONA.  Fn>8  PCBOHABSKS. 

In  a  8uit  against  the  maker  by  a  purchaser  for  value,  before  maturity,  of  a  note 
given  in  consideration  of  a  contract,  which  from  its  nature  was  improbable  and 
epecmlative,  where  the  evidence  shows  that  defendant  was  induced  to  make  the 
note  by  frandnlent  representations  of  the  payee,  and  is  conflicting  as  to  whether 
plaintiff  knew  of  such  fraud  at  the  time  of  his  purchase,  a  verdict  for  defendant 
wiU  not  be  disturbed.  Following  WaUon  ▼.  Blossom,  4  N.  Y.  Supp.  489.  Cob- 
T,  J.,  dissenting. 


Appeal  from  Monroe  county  court. 

Action  by  William  Garloclc  against  Samuel  Markham.    There  was  a  judg- 
ment for  defendant,  and  plaintiff  appeals. 
Argued  before  Dwight,  F.  J.,  and  Macombeb  and  Corlett,  JJ. 
Oarlock  &  Beach,  tor  appellant.    John  Desmond,  for  respondent. 

Per  Cubiah.  Judgment  and  order  appealed  from  afBrmed.  See  the  case 
ot  Matson  v.  Blossom,  ante,  '225. 

Ck>Bi.ETT,  J.,  {dissenting.)  On  the  26th  day  of  October,  1886,  the  defend- 
ant executed  and  delivered  his  promissory  note  as  follows:  "  Thirteen  months 
after  date,  I  promise  to  pay  James  Orcutt  or  bearer,  seven  hundred  and  fifty 
dollars,  payable  at  North  Parma,  value  received,  with  interest  at  six  percent. 
S.  W.  Markhah."  The  consideration  of  the  note  was  50  bushels  of  Bo- 
hemian oats  purchased  by  the  maker  on  the  day  of  its  date  at  $15  per 
bushel,  and  a  bond,  of  which  the  following  is  a  copy: 
"No.  9.  Capital  Stock,  $100,000.00. 

"Home  Office,  Yf8ii<anti,  Mich. 

"A  bond  from  the  Bohemian  Oat  and  Cereal  Company,  Incorporated  under 
tbe  laws  of  the  state  of  Michigan,  December  21st,  1884.  Enow  all  men  by 
ttiese  presents,  that  the  Bohemian  Oat  and  Cereal  Company  do  hereby  agree  to 
sell  one  hundred  bushels  of  oats  for  Mr.  S.  W.  Markham  at  $15.00  per  bushel, 
in  cash  or  by  note,  for  which  said  S.  W.  Moi-kham  is  to  pay  33|  per  cent, 
commission  for  selling,  said  commission  to  be  paid  in  notes,  for  which  said 
gtain  is  sold,  on  or  before  October  26th,  1887;  the  price  on  this  grain  being  a 
fictitioas  value,  for  speculative  purposes.  In  testimony  whereof,  the  said  Bohe- 
mian Oat  and  Cereal  Company  has  caused  this  bond  to  be  signed  and  sealed 
by  the  superintendent  of  said  company  this  26th  day  of  October,  1886.  This 
company  will  not  be  responsible  for  any  outside  contracts  made  by  agents, 
other  than  those  expressed  on  the  face  of  this  bond.  This  bond  is  void  with- 
ont  tbe  company  seal,  and  signature  of  superintendent. 

[l.  8.]  "J.  M.  Oroutt,  Superintendent." 

The  oats  were  worth  about  SO  cents  a  bushel.  The  plaintifT  purchased  tbe 
note  about  five  days  after  its  date,  paying  therefor  $675.  The  defendant 
made  default  in  payment.  This  action  was  brought  and  was  tried  in  the 
Monroe  county  court,  before  the  special  county  judge  and  a  jury,  in  Febru- 
ary, 1889.  The  jury  found  a  verdict  for  the  defendant.  The  plaintiff  made 
a  motion  for  a  new  trial,  which  was  denied.  Judgment  was  entered,  and  the 
plaintiff  appeals  to  this  court.  The  complaint  was  on  the  above  note.  The 
answer  admitted  execution  and  delivery  of  the  note,  but  put  in  issue  the 
plaintiff's  allegations  of  ownership  before  maturity,  also  alleges  that  tbe 
transaction  was  a  wager  and  illegal,  also  alleges  fraud  and  fraudulent  rep- 
resentations as  a  bar,  and  fourth,  usury.    The  alleged  fraudulent  represen- 
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tations  wnre  that  the  authorized  agents  of  the  Bohemian  Oat  &  Oereal  Com- 
pany represented  to  the  defendant  that  the  company  was  a  corporation  duly 
organized  under  the  laws  of  the  state  of  Michigan,  and  it  was  worth  $100,000 
over  and  above  its  debts  and  liabilities,  and  that  the  company  paid  its  obliga- 
tions as  they  matured.  It  alleges  the  falsity  of  these  representations,  and 
that  the  plaintifC  took  the  note  with  knowledge  of  all  the  foregoing  tacts. 
On  the  trial  no  question  was  made  but  that  the  plaintiff  bought  the  note  and 
paid  the  sum  above  staled.  The  evidence  on  the  part  of  the  defendant  tended 
to  show  that  the  plainti  ff,  before  purchasing  the  note,  frequently  stated,  in  con- 
versation with  various  persons,  in  substance,  that  the  whole  scheme  was  a 
fraud.  The  contract  between  the  defendant  and  the  company  was  a  speeala- 
tive  one,  and  a  fictitious  value  was  purposely  placed  on  the  oats.  The  in- 
ducement which  the  defendant  had  to  enter  into  the  contract  was  the  expec- 
tation of  mailing  money  enough  out  of  the  transaction  named  in  the  bond  to 
pay  his  note  at  maturity,  and  make  a  profit  of  $250,  less  interest  on  bis  note, 
and  also  the  5U  bushels  of  oats  which  were  delivered  to  him.  The  scheme 
on  the  part  of  the  company  was  to  get  notes  from  those  to  whom  they  sold 
oats,  get  the  money,  and  then,  if  it  was  compelled  to  buy  the  oats  named  in 
the  bond,  it  expected  to  sell  for  the  full  speculative  value,  and  make  a  profit 
of  33^  per  cent.,  so  that,  if  the  scheme  prospered,  the  buyer  would  make 
money,  and  the  seller  both  in  selling  and  buying.  The  evidence  tended  to 
show  that  various  persons  made  money  wlio  went  into  the  scheme,  and  that 
the  company  or  its  agents  also  made  large  profits.  It  does  not  appear  tiiat 
there  was  any  default  on  the  part  of  the  company  before  the  transaction  with 
the  defendant.  It  further  appeared  by  the  evidence  that  the  defendant  sowed 
the  oats  be  purchased,  and  raised  more  than  enough  to  deliver  for  sale  the  100 
bushels  mentioned  in  the  bond,  but  it  does  not  appear  that  he  notified  the  com- 
pany or  its  agents  that  he  had  the  oats,  or  that  he  desired  to  sell  them  in  pursu- 
ance of  the  terms  of  the  bond.  The  real  contention  on  the  trial  was  whether 
the  agents  of  the  company  practiced  a  fraud  upon  the  defendant  at  the  time 
be  bought  the  oats,  and  whether  the  plaintiff  knew  of  this  fraud  at  the 
time  he  purchased  the  note.  The  defendant  denies  any  knowledge  of  fraud 
on  his  part  until  after  he  sowed  the  oats,  which  must  have  been  in  the  spring 
after  the  plaintiff  purchased  the  note;  and  the  plaintiff  denies  all  knowledge 
of  fraud  upon  the  defendant,  either  by  representations  or  otherwise.  The 
theory  of  the  defendant,  upon  the  trial,  was  that  the  character  of  the  transac- 
tion itself,  without  regard  to  representations,  was  of  such  an  extraordinary 
nature  as  to  arouse  suspicion,  and  be  some  evidence  of  fraud.  The  defend- 
ant also  claimed  that  he  was  deceived  by  the  alleged  fraudulent  representa- 
tions of  the  agents  as  to  incorporation  of  the  company,  its  capital  and  solvency. 
The  trial  judge,  in  his  rulings  and  charge,  proceeded  upon  the  tusumption 
that  the  jury  could  take  into  consideration,  and  place  importance  upon,  the 
terms  of  the  contract.  It  is  very  clear  that  the  defendant  was  as  weU  ac- 
quainted with  the  nature  of  the  contract  as  the  company  or  its  agents.  He 
knew  its  purport  and  scope,  and  entered  into  it  for  the  purpose  of  making 
money,  the  same  as  the  other  party.  He  was,  therefore,  in  no  position  to 
urge  its  inflated  terms  as  a  fraud  upon  him;  he  being  a  party,  with  fall 
knowledge  of  its  contents.  It  is  a  familiar  rule  that  fraud  cannot  be  predi- 
cated upon  facts  known  to  exist  by  the  party  alleged  to  be  defrauded.  Btuder 
T.  Bleistein,  115  N.  Y.  816.  22  N.  £.  Kep.  243.  Speculative  or  wUd-cat 
schemes  liave  often  flourished  with  large  prpfits  to  those  engaged  in  ihem,  al- 
though a  prudent  man  could  readily  see  that  an  explosion,  sooner  or  later, 
was  inevitable.  Credulity  and  avarice  often  accompany  each  other;  and  the 
persons  possessing  these  attributes  are  frequently  the  most  successful,  with 
people  similarly  organized,  in  working  up  and  carrying  on  schemes  which 
they  expect  will  secure  large  results  to  them,  and  that,  when  disaster  comes, 
other  people  will  be  the  victims.    On  this  branch  of  the  case  there  is  no  dis- 
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tmction,  unless  it  may  be  in  ability  and  canning,  between  the  company,  its 
agents,  and  the  defendant.    They  all  had  equal  knowledge  of  the  fictitious 
and  speculative  nature  of  the  transaction,  and  were  working  together  for  the 
tame  purpose.    If,  however,  fraudulent  representations  as  to  the  financial 
condition  of  the  company  were  made  to,  and  relied  upon  by,  the  defendant, 
fraud  may  be  predicated  upon  them  by  him;  and  if,  from  that  cause,  damage 
resulted,  there  is  no  reason  why  he  ought  not  to  have  relief.     On  the  trial, 
bowever,  this  branch  of  the  case  was  not  separated  from  the  other;  and  each 
was  treated  aa  equally  available  to  the  defendant  in  his  contention  that  a  fraud 
vas  practioed  upon  him.    It  is  evident  that,  if  the  company  performed  the  ob- 
ligations aasnmed  in  its  bond,  no  damage  would  be  sustained  by  the  defend- 
ant.   The  defendant,  for  the  reasons  already  stated,  is  in  no  position  to  al- 
lege  fraud  on  the  ground  that  he  had  a  right  to  assume,  or  was  justified  in 
believing,  that  the  company  would  not  perform  its  contract,  on  account  of  its 
romantic  and  extravagant  character.    He  was  as  much  responsible  for  that 
as  the  other  party.     The  only  g^round,  therefore,  upon  which  he  can  legiti- 
mately claim  that  it  would  not  {Mrform,  is  on  account  of  its  financial  condi- 
tion.   But  that  was  not  the  theory  upon  which  the  case  was  tried  or  submitted 
to  the  jury.    It  was,  in  part  at  least,  disposed  of  on  the  assumption  that  the 
defendant  had  a  right  to  believe  that  the  contract  would  not  be  performed, 
on  account  of  its  peculiar  provisions.    In  response  to  a  juror's  question,  the 
court,  in  the  charge  on  this  branch  of  the  case,  states:  "But  it  is  a  fact  to  be 
taken  into  consideration  by  you  in  determining  the  character  of  the  trans- 
action, and  considering  the  probability  of  a  safe,  prudent,  conservative,  bus- 
iness man  entering  into  it  as  a  business  transaction."    This  was  excepted  to 
by  the  plaintiff's  counsel.    In  making  these  remarks  the  trial  judge  referred 
to  the  weight  which  might  be  attached  to  the  terms  of  the  contract  in  reach- 
ing a  result  as  to  whether  the  contract  would  be  performed,  and  as  to  whether 
there  was  fraud  in  the  transaction.    The  plaintiff's  counsel  requested  the 
coort  to  charge  "that,  if  the  jury  find  from  the  evidence  that  plaintiff  had 
not  faith  that  the  company  would  perform  its  contracts  and  redeem  its  bonds 
which  it  did  or  might  issue  on  its  first  operations  in  the  fore-part  of  the  year 
1886,  and  afterwards  his -confidence  and  belief  in  its  performance  was  estab- 
lished and  restored  and  confirmed,  in  the  fall  of  1886,  so  that,  at  the  time  he 
purchased  the  note,  he  believed  the  company  intended  to  pay  and  redeem  its 
bond  given  to  Markham,  then  plaintiff  was  not  at  all  affected  by  his  former 
lack  of  confidence  in  porformance  by  the  company."     The  court  declined  so 
to  charge,  and  the  plaintiff's  counsel  excepted.     The  defendant  had  given  ev- 
idence tending  to  show  that  before  the  purchase  of  the  note  the  plaintiff  had 
no  confidence  in  the  company's  performance  or  ability  to  perform.    It  is  very 
clear  that  if,  before  buying  the  note,  he  altered  or  changed  his  views,  it  would 
bave  an  important  bearing  on  the  question  of  his  honesty  and  bona  fides  in 
making  the  purchase.    The  defendant's  evidence  tended  to  show  the  plain- 
tiff's telief.     If  evidence  of  that  nature  was  pertinent,  what  his  belief  was  at 
the  time  of  the  purchase  would  be  controlling.    Men's  beliefs  fluctuate.   What 
they  are  when  they  act  in  important  matters  determines  the  question  of  good 
faith. 

The  trial  Judge  was  also  requested  to  charge  that  the  plaintiff  "  was  not 
bound  to  be  on  the  alert  for  facts  which  might  constitute  a  defense  to  the  note 
at  the  time  be  bought  it."  The  court  declined,  and  the  plaintiff's  counsel  ex- 
cepted. The  cases  are  all  adverse  to  this  ruling.  Weleh  v.  Sage,  47  N.  Y. 
143;  Lord  v.  Wilkinson,  56  Barb.  593;  Mdbie  v.  Johnson,  8  Hun,  309.  The 
court  was  also  asked  to  charge  by  the  plaintiff's  counsel  "that  the  buying  of 
the  note  at  a  fair  consideration  tor  it,  without  notice,  at  the  time  of  purchase, 
of  the  falsity  of  representations  made  to  Markham,  and  before  the  maturity 
otthe  note,  constitutes  Garlock  a  holder  of  the  note  in  good  faith,  and  subse- 
quent knowledge  or  notice  of  the  representations  claim«i,  and  of  their  falsity. 
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does  not,  affect  <}arlock  as  a  bona  fide  bolder,  or  the  validity  of  tbe  note  in  ids 
bands."  Bef  used,  and  the  plaintiff's  counsel  excepted.  It  is  self-evident  that 
this  exception  was  well  taken.  Tbe  plaintiff's  rights  must  be  determined  b^ 
what  he  knew  at  the  time  of  the  purchase,  and  not  by  what  be  learned  after- 
wards. Tbe  trial  court  also  held  that  the  contract  might  be  rescinded  with- 
out restoring,  or  offering  to  restore,  what  was  received  upon  it  after  tbe  dis- 
covery of  fraud.  The  decisions  are  adverse  to  the  position  of  tbe  learned 
judge  upon  this  point.  Stronff  v.  Strong,  102  N.  T.  69,  5  N.  E.  Eep.  799; 
Sohiffer  v.  Dietz,  88  N.  Y.  300.  The  omission  to  rescind  would  not  preclude 
a  recovery  for  damages  occasioned  by  fraud,  eitlier  by  action  or  counter-cbiim. 
In  some  cases,  where  restoration  is  impossible  after  a  discovery  of  the  fiand, 
equity  will  grant  appropriate  relief.  But  in  an  action  at  law  a  party,  on  dis- 
covering the  fraud,  may  rescind,  or  be  may  afSrm  and  recover  damages.  Tbe 
trial  court  proceeded  upon  the  assumption  that  the  defendant  could  rescind 
without  restoring  what  he  had  received,  in  case  it  was  impossible,  when  tba 
fraud  came  to  his  knowledge. 

Various  other  exceptions  were  taken  by  the  plaintiff's  counsel  to  the  ciiatige 
and  refusals  to  charge,  but  most  of  tliem  are  in  the  same  line  as  tlie  exceptions 
above  considered.  Numerous  exceptions  were  taken  to  the  admission  of  evi- 
dence,  mostly  bearing  upon  the  same  questions.  The  obligation  rested  apaa 
the  defendant  to  notify  the  company  of  his  being  able  and  ready  to  deliver  the 
oats  for  sale,  according  to  the  provisions  of  the  bond.  There  was  no  debalt 
on  the  part  of  the  company  until  after  notice  and  request  by  the  defendant. 
If  the  defense  bad  proceeded  upon  the  theory  tliat  damage  was  sustained  by 
reason  of  fraud,  the  omission  to  put  the  company  in  default  might  have  con- 
trolled the  question.  But  the  action  was  tried  on  the  assumption  of  rescis- 
sion, and  the  other  branch  of  the  case  was  not  considered.  It  is  a  suggestive 
fact  that,  while  the  defendant  claims  he  had  no  knowledge  of  the  company's 
fraud,  based  upon  the  representations  of  its  solvency,  until  long  after  tbe 
plaintiff  bought  the  note,  he  still  insists  that  the  plaintiff  mast  have  known 
it  before  be  purchased.  An  examination  of  the  testimony  shows  that  tbe 
plaintiff's  opinions  before  he  made  the  purchase  rested  upon  the  nature  of  the 
contract  and  its  peculiarities,  but  it  fails  to  show  that  he  had  actual  knowl- 
edge or  information  as  to  whether  the  agents  of  the  company  had  made  fraad- 
ulent  representations  to  the  defendant  on  the  subject  of  its  paid-up  capital  or 
solvency.  The  order  and  judgment  should  be  reversed,  and  a  new  trial 
granted  in  the  county  court,  with  costs  to  abide  the  event. 


'l 


Anoell  v.  Van  Sohaiok  et  al. 
(Supreme  Court,  Oeneral  Term,  Syih  Department.    April  11, 1800.) 

1.  FjLCTORS  and  BbOKBBS — AOTIONB  FOR  COMMISBIONS — LtOBNSa  FsiS. 

In  an  action  in  New  York  for  broker's  commissionB  for  the  sale  In  Pennsylvania 
of  land  in  that  state,  the  answer  set  out  certain  statutes  of  Pennsylvania  requiring 
real-estate  brokers  to  pay  a  yearly  lioense  fee,  and  imposing  a  penalty  "to  be  re- 
covered in  an  action  at  law,  as  debts  are, "  f  or  "  each  offense.  *'  The  answer  alleged 
that  plaintiff  had  no  license,  and  that  the  highest  court  of  Pennsylvania,  "in  a  proper 
case, "  had  decided,  and  still  holds,  that  a  real-estate  broker  doing  business  without 
a  license  cannot  recover  for  his  services.  Held,  that  the  answer  was  insuffioieint, 
as  It  did  not  show  that  the  facts  in  the  case  before  the  supreme  oourt  of  Pennsyl- 
vania were  similar  to  those  in  this  case,  or  that  the  contract  on  which  the  oomplamt 
was  founded  was  a  criminal  offense,  or  null  and  void,  or  prohibited  by  the  statues 
of  Pennsylvania.  Coblbtt,  J.,  dissenting. 
8.  Samb — Fleadisg — FoBKiON  Statutes. 

The  answer,  after  getting  out  tbe  statutes  of  Pennsylvania,  and  averring  that  they 
were  the  whole  of  the  laws  and  statutes  of  that  state  on  that  subject,  i^eged  that 
by  such  statutes  plaintiff  was  absolutely  prohibited  from  exercising  his  trade  with- 
out a  license,  and  from  recovering  in  that  action.  Held,  that  these  averments  were 
merely  inferences  and  deductions  from  the  statutes,  and  not  allegations  of  fact. 

Appeal  from  special  term,  Oattaraugas  county. 
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Action  by  Gyrus  D.  Angell  against  William  Van  Schaick  and  others.  Plain- 
tiff appeals  from  a  judgment  overruling  his  demurrer  to  the  answer. 
Argued  before  Dwioht,  P.  J.,  and  Maoombeb  and  Coklett,  J  J. 
William  H.  Henderson,  for  appellant.     B.  D.  Northrup,  for  respondents. 

SiACOMBEB,  J.  The  plaintiff,  who  describes  himself  in  the  complaint  as  a 
real-estate  broker  having  his  office  at  Bradford,  Fa.,  brings  this  action  to  re- 
cover of  the  defendants,  who  are  residents  of  this  state,  the  sum  of  S500  as  the 
agreed  price  for  bis  services  in  procuring  for  them  a  person  who  was  willing 
and  able  to,  and  who  in  fact  actually  did,  enter  into  a  contract  for  the  pur- 
chase of  lands  of  the  defendants,  in  the  year  1886,  in  McKean  county,  in  the 
state  of  Pennsylvania,  for  the  sum  of  $30,000.  The  second  defense,  which  is 
demurred  to  on  the  ground  tliat  it  is  insufficient  in  law  to  constitute  a  defense 
to  the  cause  of  action  set  forth  in  the  complaint,  alleges  the  existence  at  the 
time  of  making  of  the  contract  of  certain  statutes  in  the  state  of  Pennsyl- 
vania whereby  it  was  made  incumbent  upon  all  real-estate  brokers  to  pay  into 
the  treasury  of  the  county  the  sum  of  830  as  a  license  fee  for  doing  the  busi- 
ness of  real-estate  brokerage.  In  default  of  procuring  a  license,  a  penalty 
o(  $500  was  imposed  upon  any  person  who  should  engage  therein,  to  be  re- 
covered by  an  action  at  law,  as  debts  are, — one-half  going  to  the  people,  and 
the  other  half  to  the  guardians  of  the  poor. 

The  learned  counsel  for  the  respondents  asserts  that  these  statutes  made 
the  failure  to  take  out  a  license  for  this  business  an  ofCense.  If  it  is  meant 
thereby  to  state  that  such  violation  was  punishable  as  a  crime,  the  statement 
is  erroneous.  A  penalty  of  9500,  to  be  recovered  in  an  action  at  law,  as  debts 
are,  is  prescribed  for  each  offense,  it  is  true;  but  the  term  "each  offense,"  in 
that  connection,  does  not  mean  a  crime,  but  only  an  omission  or  failure  of 
duty  year  by  year. 

It  is  also  contended  by  the  respondents'  counsel  that  by  the  law  of  Penn- 
sylvania the  plaintiff  would  be  unable  to  recover  in  that  state  his  commis- 
sions, or  any  compensation,  for  such  services,  under  the  statutes  above  men- 
tioned.   There  is  not,  however,  in  the  answer,  any  averment  that  there  is  a 
law  of  Pennsylvania  which  would  lead  to  this  result.    It  is  stated  in  this  de- 
fense that  the  highest  court  of  that  state  has  decided,  "in  a  proper  case,"  be- 
fore it,  that  a  person  cannot  recover  commissions  as  a  real-estate  broker  who 
has  not  taken  out  a  license.    This  is  not  by  any  means  an  assertion  that  by 
the  law  of  Pennsylvania  such  a  recovery  cannot  be  had.    The  decision  of  the 
highest  court  of  that  state  would  indeed  be  a  means,  bat  only  one  of  many 
means,  of  ascertaining  the  law  of  that  commonwealth,  and,  standing  alone, 
could  not  be  deemed  to  be  the  law  governing  all  cases  which  might  arise  where 
a  recovery  of  commissions  is  sought,  in  the  absence,  as  in  this  case,  of  aver- 
ments of  the  particular  circumstances  attending  the  case  where  such  decision 
vras  given.     The  construction  put  upon  the  statutes  of  another  state  by  its 
courte  are,  ordinarily,  controlling.    Jesmp  v.  Carnegie,  8027.  Y.  441.  Faulk- 
ner V.  Hart,  82  N.  T.  413;  Leonard  v.  Navigation  Co.,  84  N.  Y.  48.    But 
thedefense  here  set  up  fails  to  allege  that  in  all  cases  where  there  was  no  license 
there  could  be  no  recovery.    The  leading  case  in  the  courts  of  Pennsylvania, 
vrhich  Is  not  before  us  as  evidence,  but  only  as  an  authority,  is  Uolt  v.  Green, 
78  Fa.  St.  198.     This  was  followed  by  the  case  of  Johnson  v.  Hidings,  108 
Pa.  St.  498.    The  learned  judge  writing  the  opinion  of  the  court  in  the  last- 
lUkmed  case,  and  who  deems  that  court  bound  by  the  decision  of  Holt  v. 
Snen,  supra,  characterizes  the  omission  of  the  broker  to  take  out  a  license 
as  immoral.    This  characterization  would  not  be  warranted  if  the  case  before 
tbeoonrt  had  been  one  only  of  an  unintentional  or  accidental  omission  to  pay 
tlie  license  fee.    The  report  of  the  decision  does  not  satisfactorily  show  that 
the  act  of  the  party  was  willful,  but  the  remark  of  the  learned  judge  leads 
quite  directly  to  the  inference  that  the  omission  of  the  party  was  for  the  pur- 
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pose  of  evading  and  defeating  the  lavr.    In  order  to  understand  the  full  mean- 
ing of  this  remark,  and  to  allow  it  all  the  force  which  it  ia  justly  entitled  to, 
it  is  necessary  to  see  what  the  case  was  in  which  it  was  made;  but  the  facts 
constituting  that  case  are  not  before  us.     This  observation   of  the  Jndge  in 
giving  judgment  may  have  been  perfectly  correct  in  reference  to  the  caseUiea 
before  the  court,  and  yet  be  clearly  wrong  when  attempted  to  be  applied  to  a 
case  of  a  different  character,  where,  obviously,  there  is  no  moral  tarpitade. 
If  anything  further  than  this  be  claimed  for  the  decision  of  the  supreme  ooort 
of  Pennsylvania  upon  this  subject,  we  are  precluded  from  adopting  it  on  this 
appeal,  and  from  tidministerlng  the  rule  in  accordance  with  the  lag  lod  eon- 
tractus,  on  account  of  the  insufficiency  of  the  pleadingdemarred  to.     Yet  the 
learned  judge  at  special  term,  in  his  opinion,  has  fallen  into  the  error  of  snp- 
posing  that  In  the  allegation  that  there  had  been  one  decision,  in  a  case 
brought  by  a  real-estate  broker  who  had  not  talten  out  a  license,  made  by  the 
highest  court  of  the  state  of  Pennsylvania,  would  establish  a  oommon-Isw 
rule  of  that  state;  for  he  says  "that  it  is  the  law  of  that  state,  and  was  at  the 
time  of  rendering  tliese  services,  and  was  so  declared  by  the  highest  jndicial 
tribunal  of  that  state,  that  a  person  cannot  recover  for  services  rendered  in 
that  state  as  a  real-estate  broker  unless  he  had  at  the  time  such  a  license." 
I  do  not  find  in  the  answer  any  other  averment  of  the  existence  of  a  common 
law  growing  out  of,  so  to  speak,  the  interpretation  of  ttiese  statutes,  other 
than  the  allegation  that  the  highest  court  of  ultimate  and  appellate  jurisdic- 
tion of  Pennsylvania,  "in  a  proper  case"  brought  before  it  for  review,  has  de- 
cided, and  still  holds,  that  a  real-estate  broker  not  having  such  commission, 
or  net  having  paid  the  license  fee,  can  recover  no  compensation  for  his  serv- 
ices.    Whether  the  facts  before  the  supreme  court  of  Pennsylvania  were  sim- 
ilar to  those  appearing  in  these  pleadings  is  not  set  up  by  the  answer.    If  it 
appeared  that  tlie  real-estate  broker,  in  the  case  cited,  failed  to  take  oat  the 
license  or  pay  the  fee  with  the  Intent  to  evade  the  laws  of  Pennsylrania, 
(which  may  be  the  meaning  of  the  pleader's  expression,  "a  proper  case")  a 
sufficient  case  would  be  made  out  for  the  defeat  of  a  claim  in  that  forum  as  well 
as  in  our  own.     There  is  not  in  this  case  any  averment  in  the  answer  that 
the  omission  of  the  plaintiff  to  take  out  a  licensd  was  done  with  intent  to 
evade  and  violate  the  laws  of  Pennsylvania.    In  the  absence  of  such  aver- 
ment, this  answer  is  insufficient  as  a  defense. 

This  bi'ings  me  to  the  principal  defect  and  omission  contained  in  this  an- 
swer, and  that  is  the  failure  on  the  part  of  the  pleader  to  show  that  the  con- 
tract set  forth  in  the  complaint  is  a  criminal  offense,  or  that  it  is  null  and 
void,  or  is  prohibited  by  the  statute  of  that  state.  So  far  as  is  disclosed  by  this 
pleading,  the  purpose  of  the  statutes  mentioned  is  to  secure  certain  revenues 
to  the  state,  and  the  only  penally  imposed  for  the  failure  to  pay  for  licenses 
to  conduct  such  business  is  liability  to  a  civil  suit,  and  damages  as  for  a  debt 
fixed  by  the  statute.  In  Thalimer  v.  Brinkerhoff,  20  Johns.  897,  the  gen- 
eral rule  is  laid  down  that  all  contracts  which  have  for  their  object  anything 
repugnant  to  the  general  policy  of  the  law,  or  contrary  to  the  provisions  of 
the  statute,  are  void.  Ex  turpi  contractu  non  oritur  actio.  But  a  mere 
repugnancy  to  the  statute  designed,  apparently,  alone  to  raise  revenue  in  an- 
other state,  is  not  sufficient  to  prevent  a  recovery  for  such  compensation  in 
this  state  under  a  contract  made  in  a  foreign  jurisdiction.  We  have  not  been 
cited  to  any  decision,  either  by  counsel,  or  by  the  learned  judge  at  special 
term  in  liis  opinion,  by  which  a  contract  valid  in  this  jurisdiction  should  be 
declared  by  our  own  courts  invalid  by  reason  of  the  laws  of  another  state, 
where  the  contract  was  made,  unless  it  appeared  either  that  the  entering  in- 
to of  the  contract  was  a  crime,  or  that  the  same  was  prohibited  altogether,  or 
was  declared  null  and  void,  by  the  foreign  statute.  Section  6  of  the aictpaaseil 
by  the  legislature  of  Pennsylvania  May  27,  1841,  set  forth  in  the  complaint, 
the  provisions  of  which  were  subsequently  extended  to  leal-estate  broken,  is 
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not  a  prohibition,  with  a  punishment  to  be  inflicted  by  the  criminal  courts 
for  its  violation.  On  the  contrary,  it  creates  a  debt  lo  be  recovered  in  an  ac- 
tion at  law  against  the  person  failing  to  pay  the  license  fee.  The  failure  so 
to  take  oat  a  license  is  not  shown  to  lie  either  a  felony  or  a  misdemeanor,  or 
in  any  way  punishable.  So  long  as  the  broker  pays  SSO  per  year  for  liis  li- 
cense, or  $500  per  year  without  it,  he  can  continue  his  vocation. 

After  setting  forth  the  foreign  statutes,  and  averring  that  they  were  tho 
whole  of  the  laws  and  statutes  of  Pennsylvania  relating  to  the  subject,' the 
pleader  alleges  that  by  such  statutes  the  plaintiff  was  absolutely  prohibited 
from  exercising  his  trade  without  a  license,  and  that  he  was  prohibited  by 
snch  statutes  from  recovering  in  this  action.  But  these  averments  are  mere 
inferences  and  deductions  drawn  from  the  statutes,  and  are  not  in  any  sense 
all^ations  of  fbct.  In  interposing  the  demurrer  the  plaintiff  did  not  thereby 
admit  the  construction  put  upon  the  statutes  by  the  pleading  demurred  to,  or 
the  correctness  of  inferences,  but  only  the  truth  of  such  facts  as  were  properly 
stated  in  the  answer.  Bogardus  v.  Insuranoe  Co.,  101  N.  Y.  337,  4  X.  E. 
Bep.  522;  Bonnell  v.  QrUwold.  68  N.  Y.  294;  Institute  v.  BitUr,  87  N.  Y. 
250.  As  a  question  of  pleading,  therefore,  it  appears  that  thn  answer  is  in- 
sufficient in  law,  to  prevent  a  recovery  by  the  plaintiff.  The  defendant  should 
be  required  to  stand  upon  the  first  defense,  namely,  a  general  denial  of  the 
allegations  of  the  complaint.  The  judgment  appealed  from  should  be  re- 
versed, and  the  demurrer  sustained,  with  costs. 

DwiGHT,  P.  J.,  concurs. 

OoKLEiT,  J.,  (cUaaenting.)    The  complaint  shows  this  action  was  brought 
in  October,  1886,  to  recover  9500  and  interest  as  commissions  for  the  sale 
of  135  acres  of  land  McKean  county.  Pa.,  upon  which  there  were  pro- 
ducing oil-wells.    The  defendants'  first  answer  is  a  denial.    The  second  ad- 
mits the  employment  of  the  plaintiff  by  the  defendants,  the  sale  of  land,  and 
the  amount  of  commissions.     It  then  alleges  the  existence  of  certain  statutes 
in  Pennsylvania,  whicli  are  set  out  in  the  answer,  which  enact,  in  substance, 
that  a  broker  for  the  sale  of  property,  including  real  estate,  must  pay  a  cer- 
tain sum  for  a  license  to  carry  on  his  business,  and  take  out  a  commission. 
Section  6  provides,  in  substance,  that  no  individual  or  partnership  other  than 
those  duly  commissioned  under  the  provisions  of  the  act  shall  carry  on  the 
business  of  broker,  under  a  penalty  of  $500  for  each  and  every  offense,  to  be 
recovered,  etc.    The  answer  alleges,  in  substance,  that  the  plaintiff  paid  no 
license,  and  had  received  no  commission  authorizing  him  to  sell  real  estate  as 
a  broker.     It  also  alleges  that  the  statutes  quoted  are  all  the  laws  and  statutes 
of  the  state  of  Pennsylvania  on  that  subject.    It  then  proceeds  as  follows: 
"And  the  highest  court  of  ultimate  and  appellate  jurisdiction  of  said  state  of 
Pennsylvania,  in  a  proper  case  brought  before  it  for  review,  has  decided,  and 
still  holds,  that  a  real-estate  broker  not  having  such  commission,  or  not  hay- 
ing paid,  or  caused  to  be  paid,  into  the  treasury  of  the  proper  county,  the  sum 
of  money  required  by  said  laws  and  statutes  to  procure  the  same,  cannot  re- 
cover compensation  or  commissions  for  his  services  as  such  real-estate  agent 
or  broker."    The  learned  counsel  for  the  appellant  criticizes  the  wwds  "in  a 
proper  case,"  and  claims  that  the  facts  alleged  do  not  show  a  proper  case. 
The  whole  quotation  conveys  the  impression,  and  clearly  implies,  that  the 
facts  were  such  as  required  the  appellate  court  to  construe  the  statutes  quoted 
in  the  answer;  for  it  cannot  be  assumed  that  that  tribunal  adjudged  and  de- 
termined that  a  real-estate  broker  could  not  recover  compensation  for  com- 
missions unless  the  facts  before  it  were  such  as  to  require  a  determination  of 
that  question. 

The  answer  demurred  to  then  proceeds:  "That  by  the  laws  and  statutes  of 
tiM  state  of  Pennsylvania  the  plaintiff  was  absolutely  prohibited  from  using 
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or  exercising  the  business  or  occupation  of  a  real-estate  broker  within  tlia 
state  of  Pennsylvania,  under  a  penalty  of  8500,  at  and  during  all  the  timea 
and  periods  of  time  mentioned  in  said  complaint,  and  was  also  thereby  pro- 
hibited from  recovering  in  an  action  any  compensation  or  commissions  for 
his  alleged  services  as  a  real-estate  broker,  alleged  in  said  complaint."  The 
learned  counsel  for  the  appellant  characterizes  the  last  quotation  as  the  opin- 
ion of  the  pleader,  and  claims  that  the  facta  are  not  properly  stated.  The 
answer  had  already  set  out  the  statutes,  the  decision  of  the  supreme  court,  and 
then  alleges  that  by  the  laws  and  statutes  of  Pennsylvania  the  plaintiff  conld 
not  recover  commissions  on  account  of  the  matters  alleged  in  the  complaint. 
In  Marie  v.  Garrison,  83  K.  Y.  14,  it  was  held  that,  to  sustain  a  demurrer 
to  a  pleading,  it  is  not  sufficient  that  facts  are  improperly  or  informally 
averred,  or  that  it  lacks  defluiteness  and  precision,  or  tliat  the  material 
facts  are  argumentatively  averred.  It  will  be  deemed  to  allege  what  can,  by 
reasonable  and  fair  intendment,  be  implied  from  the  allegation.  So  in  Zor- 
rillard  v.  Clyde,  86  N.  Y.  384,  it  was  held  that  on  demurrer  all  reasonaale 
intendments  will  be  Indulged  in,  in  support  of  the  pleading  demurred  to. 
The  remedy  for  indefiniteness  or  uncertainty  in  a  pleading  is  by  motion,  not 
by  demurrer.  Applying  the  rule  in  the  above  cases,  which  is  nowhere  ques- 
tioned, to  the  averments  in  the  answer  demurred  to,  it  is  difficult  to  see  bow 
the  pleading  can  be  other  than  sufficient.  It  is  somewhat  verbose,  contains 
lepetitions  in  some  of  its  statements,  is  argumentative,  and  lacks  precision 
and  exact  defluiteness  in  some  of  its  statements;  but,  in  substance  and  effect, 
distinctly  alleges  all  the  facts  necessary  to  constitute  a  perfect  defense.  In 
Blackvjell  v.  Webster,  29  Fed.  Rep.  614,  the  contract  was  made  in  the  state 
of  Maine.  One  of  the  parties  was  living  in  Kew  York,  where  the  trial  was 
bad.  Tlie  court  held  that  the  validity  of  the  contract  must  be  determined  by 
the  laws  of  Maine,  and  that  the  effect  of  the  Maine  statute  was  to  render  tlu 
agreement  void.  The  same  doctrine  was  recognized  in  Coppdl  v.  ffall,  7 
WalL  649;  Hyde  v.  Qoodtiow,  3  N.  Y.  269;  Backman  y.Jenks.  56  Barb.  468. 
In  the  case  at  bar  the  complaint  and  answer  show  that  the  contract  was 
made  in  Pennsylvania,  was  executed  there  by  a  broker  living  and  doing  busi- 
ness in  that  state,  and  that  under  the  laws  of  that  state  the  plaintiff  oonld 
not  recover  the  commissions.  It  is  entirely  clear  that  there  was  no  defect  of 
the  answer  that  could  be  reached  by  demurrer.  The  interlocutory  Judgment 
was  right,  and  should  be  affirmed. 


McCLtJBO  V.  McKbboher. 

(Supreme  Court,  Oenerotl  Term,  Fifth  Department.    April  11, 1890.) 

Pabxst  and  Chiij>— Riqht  to  Ikfaitt'b  Eabmixss — NmiOE  to  Kmfloteb. 

Laws  N.  T.  1850,  c  266,  {  1,  providing  that  "it  shall  be  necessary  for  the  parents 
or  guardians  of  such  minor  children  as  may  be  in  service  to  notify  the  party  em- 
ploying such  minor,  within  thirty  days  after  the  commencement  of  such  servioe, 
that  said  parent  or  guardian  claims  the  wages  of  said  minor,  and  in  default  of  nudi 
notice,  payment  to  such  minor  shall  be  valid, "  was  not  Intended  to  prevent  the 
parent  from  collecting  any  wages  if  he  failed  to  give  notice  within  the  time  speed- 
fled,  and  a  subsequent  notice  is  suiBcient  to  enable  the  parent  to  coUeot  the  infant's 
future  earnings. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Hugh  McClurg  against  John  McKercher.    There  was  Judgment 
for  plaintiff.    Defendant  appeals. 
Argued  before  Dwight,  P.  J.,  and  Macomber  and  Gorlbtt,  JJ. 
J.  N.  Baitings,  for  appellant.    S.  Hubbard,  for  respondent 

CoRLETT,  J.  The  plaintiff's  infant  son,  John  McClurg,  worked  for  the  de- 
fendant from  the  1st  day  of  March,  1887,  until  the  Ist  day  of  December  of  the 
same  year.    His  services  were  worth  920  per  month.    The  son  became  of  age 
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the  2d  day  of  Decemer,  1887.    He  had  worked  for  the  defendant  for  eight 
months,  the  previous  year,  at  the  same  rate.     At  the  close  of  bis  labors  the 
first  year,  the  plaintiff  went  to  the  defendant  to  settle  for  bis  services.    He 
informed  bim  that  he  was  a  minor,  and  directed  him  not  to  pay  the  boy  any 
more  money.    The  defendant  agreed  to  this,  and  afterwards  paid  the  balance 
dne.     About  the  middle  of  August  of  the  second  year,  the  plaintiff  notified 
the  defendant  to  reserve  for  him  $70  out  of  the  boy's  wages.    His  work  after 
this  notice,  and  until  he  became  of  age,  was  worth  the  sum  reserved  by  the 
father.     The  defendant,  notwithstanding  this  notice,  assumed  to  settle  with 
the  boy.     This  action  was  brought,  and  the  issues  referred  to  a  referee,  who 
found  for  the  plaintiff.    On  his  report,  judgment  was  entered,  and  the  defend- 
ant appeals  to  this  court.     He  claims  that  the  father  emancipated  the  boy. 
The  evidence  does  not  sustain  this  contention.    He  also  insists  that  the  plain- 
tiff within  30  days  after  the  work  comrnenced  did  not  notify  the  defendant 
that  he  claimed  the  wages.    Section  1,  c.  266,  of  the  laws  of  1850,  provides: 
"It  shall  be  necessary  for  the  parents  or  guardians  of  such  minor  children  as 
may  be  in  service  to  notify  the  party  employing  such  minor,  within  thirty 
days  after  the  commencement  of  such  service,  that  said  parent  or  guardian 
claims  the  wages  of  said  minor;  and,  in  default  of  such  notice,  payment  to 
such  minor  shall  be  valid."    If  the  employer  should  pay  the  infant  before  the 
expiration  of  30  days,  notice  within  that  time  would  enable  the  parent  or 
guardian  to  recover  the  sum  previously  paid.    It  was  not  the  intention  of  the 
legislature  to  deprive  the  parent  of  the  services  or  wages  of  his  minor  child; 
but,  for  the  protection  of  the  employer,  he  could  pay  the  infant,  unless  noti- 
fied.    The  only  effect  of  a  30-days  limitation  was  to  defeat  the  effect  of  pay- 
ment before  the  30  days,  in  case  notice  was  served  in  that  time.     It  was  not 
the  purpose  of  the  legislature  to  prevent  the  parent  from  collecting  any  wages, 
if  he  failed  to  give  notice  within  the  time  speciflied.    Subsequent  notice  would 
enable  the  parent  to  collect  the  infant's  future  earnings,  but  would  not  affect 
prior  payments.    The  defendant  knew  that  the  boy  was  an  infant.    He  had 
notice  the  previous  year  that  the  father  would  claim  his  future  wages,  and  in 
August  of  the  last  year  the  father  notified  the  defendant  to  pay  him  870  of  the 
son's  wages.    He  earned  that  sum  after  such  notice,  and  the  referee  reached 
a  collect  conclusion.    The  Judgment  must  be  affirmed.    All  concur. 


Plagler  v.  MAI.LOT  et  al. 
(Supreme  Court,  General  Term,  lyth  Deportment.    April  11, 1890.) 

HoKKxasa — LiBNS — Prioritt. 

As  Bccnrlty  for  plaintiff's  Indorsement  of  notes,  the  maker  thereof  gave  htm  a 
mortgage  on  land,  but,  througb  an  error  in  the  desoriptlon.  It  did  not  molude  the 
land  lotended  to  be  conveyed.  The  mortgage  was  not  recorded,  but  thereafter  an- 
other mortgage,  correctly  describing  the  property,  was  given,  and  duly  recorded. 
Prior  to  the  ezecation  of  the  second  mortgage  a  judgment  was  docketed  against 
the  mortgagor.  Plaintiff  had  no  knowledge  of  this  until  after  the  recording  of  his 
mortgage  and  the  payment  by  him  of  the  notes.  After  the  recording  of  the  sec- 
ond mortgage  the  judgment  was  assigned  for  value  to  parties  who  had  no  actual 
knowledge  of  the  mortgage.  Held,  that  the  lien  of  the  mortgage  was  superior  to 
that  of  toe  judgment  against  the  assignees  as  well  as  the  judgment  creditor. 

Appeal  from  special  term,  Wayne  county. 

Action  by  Arthur  P.  Flagler  against  John  0.  Malloy,  Asa  Plumb,  and 
George  Mansfield.    There  was  judgment  for  plaintiff.    Defendants  appeal. 
Argued  before  Dwight,  P.  J.,  and  Macombek  and  Oorlett,  JJ. 
John  H.  Oatnp,  for  appellants.    H,  R.  Dur/ee,  for  respondent. 

CoRLirrr,  J.  In  March,  1880,  the  defendant  Malloy  requested  the  plaintifC 
to  execute  a  power  of  attorney  authorizing  him  to  indorse  the  plaintiff's  name 
npon  notes,  drafts,  and  checks,  to  raise  money  for  Malloy's  benefit,  to  the  ex- 
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tent  of  63,000.    For  security,  he  agreed  to  give  the  plaintiff  a  mort;rage  upon 
the  premisea  described  in  the  complaint.    In  May  following  the  mortgage  was 
executed,  but  not  recorded.    Through  a  mistake,  there  was  an  error  in  the 
description  so  that  the  mortgage  did  not  include  the  lands  intended  to  be  con- 
veyed, nor  was  it  executed  by  Malloy's  wife,  although  her  name  appeared  in 
the  body  of  the  mortgage.    On  the  28th  of  February,  1884,  Malloy  and  wife 
executed  another  mortgage,  properly  describing  the  lands,  as  a  substitute  for 
the  first.    This  mortgage  was  recorded  in  the  Wayne  county  clerk's  office  on 
the  7th  day  of  March,  1884.    Malloy,  under  the  power  of  attorney,  indorsed 
the  plaintiff's  name  on  various  notes,  and  the  plaintiff  was  compelled  to  pay 
81,004  on  the  15th  dav  of  March,  1884,  on  one  of  the  notes,  dated  November  19, 
1883;  on  April  2, 1884.  $1,564  on  a  note  dated  January  26.  1884.     On  the 
24tb  day  of  March  the  plaintiff  paid  $426.84  on  another  note,  made  to  raise 
money  to  pay  a  previous  obligation  created  by  Malloy  under  the  power  of  at- 
torney.   No  part  of  these  moneys,  amounting  at  the  time  of  the  trial  to 
$3,630.79,  was  ever  repaid  to  the  plaintiff.    On  the  18th  day  of  February. 
1884,  the  defendant  Pulver  recovered  a  judgment  against  Malloy  for  $1,404.68. 
which  was  docketed  in  Wayne  dounty  clerk's  office  on  that  day.    On  the  19th 
day  of  February  in  the  same  year,  execution  was  issued  to  the  sheriff,  who 
levied  upon  sufficient  personal  property  to  pay  It.     On  April  8,  1884.  Pulver 
assigned  the  judgment  to  the  defendants  Mansfield,  Plumb,  and  Lapham,  who 
at  that  time  paid  Pulver  by  giving  their  notes.    The  levy  on  the  personal 
property  was  then  released.    The  notes  were  afterwards  paid  by  Mansfield 
and  Plumb,  and  the  judgment  was  assigned  to  them  by  Lapham.    At  the  time 
Mansfield  and  Plumb  gave  their  notes  as  above  stated,  they  had  no  knowled^ 
oi;  information  that  the  mortgage  was  claimed  to  be  a  lien  prior  to  the  Pulvw 
judgment.    The  plaintiff  had  no  knowledge  of  the  existence  of  the  judgment, 
execution,  or  levy  until  after  the  8th  day  of  April,  1884.    In  January,  1886, 
Malloy  made  a  general  assignment  to  the  defendant  Breese  for  the  benefit  of 
creditors.    He  accepted  the  trust,  and  still  acts  in  that  capacity.    The  Hbove 
facts  were  found  by  the  trial  justice  upon  sufficient  evidence,  and  he  decided 
the  mortgage  to  be  a  lien  superior  to  the  judgment.    Judgment  was  entered, 
and  the  defendants  appeal  to  this  court. 

It  is  a  general  rule  that  a  contract  for  a  mortgage  is  preferred  to  a  judgment 
recovered  after  the  contract.  In  re  Howe,  1  Paige,  125.  Same  in  Ktutti 
V.  Avery,  4  Paige,  9,  where  the  court  say  "that,  a  judgment  being  merely  s 
general  lien  on  the  land  of  the  debtor,  the  lien  is  subject  to  every  equity  which 
existed  against  the  land  in  the  hands  of  the  judgment  debtor  at  the  time  of 
the  docketing  of  the  judgment."  Cook  v.  Kraft,  60  Barb.  409.  Maya  ▼• 
Hinman,  13  N.  Y.  190,  where  the  same  rule  is  stated  in  the  same  langnage. 
Waring  v.  Loder,  53  N.  Y.  684;  Spring  v.  Short,  90  N.  Y.  538.  It  is  a 
familiar  rule  that  the  purchaser  of  choses  in  action  acquires  no  better  title 
than  his  vendor.  Marvin  v.  Inglis,  39  How.  Pr.  354;  Westbrook  v.  ffteo- 
son,  89  N.  Y.  641;  Hill  v.  HodU,  116  N.  Y.  299,  22  N.  E.  Eep.  547. 

It  is  insisted  by  the  learned  counsel  for  the  appellants  that  the  purchasers 
of  the  judgment  had  no  knowledge  of  the  existence  of  the  mortgage  in  suit  at 
the  time  they  obtained  it;  that  in  fact  the  assignor  of  the  judgment  repre- 
sented to  them,  and  they  relied  upon  those  representations,  that  there  were 
no  liens  upon  the  premises  prior  to  the  judgment.  In  this  connection,  it  must 
be  borne  in  mind  that,  although  the  judgment  was  obtained  before  the  mort- 
gage was  executed,  yet  the  mortgage  was  on  record  at  the  time  of  the  pur- 
chase of  the  judgment,  and  had  been  for  about  a  month.  As  between  the  as- 
signor of  the  judgment  and  the  purchasers,  it  could  be  urged  with  great  force 
that  he  was  estopped  by  the  representations  made.  This  would  l»ve  no  ap- 
plication to  the  plaintiff  claiming  under  his  mortgage.  It  is  not  serionsly 
urged  on  the  part  of  the  appellants  that,  as  between  the  mortgage  and  the 
judgment  before  assignmeut,  the  mortgage  was  not  the  prior  lien.    It  is 
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obvioas  that  the  assignees  occupy  no  better  position  than  the  assignor  as 
against  the  plaintiff.  When  they  bought,  his  mortgage  was  on  record.  As 
between  him  and  them,  no  elements  of  an  equitable  estoppel  exist.  The  cor- 
rection of  a  mistake  in  the  flrst  mortgage  cannot  be  considered  as  an  abandon- 
ment of  the  plaintiff's  equities.  When  the  mortgage  in  suit  was  executed, 
there  was  an  equitable  lien  in  favor  of  the  plaintiff  evidenced  by  the  agree- 
ment to  make  a  mortgage,  also  by  the  imperfect  one.  The  conclusion  reached 
by  the  trial  justice  was  right,  and  the  judgment  must  be  affirmed,  with  costs. 
All  concur. 


Chard  et  al.  v.  Hahh^ton  et  al. 

(Supreme  Cnurt,  General  Term,  F{fth  Department    April  11, 1890.) 

Fmuscipajj  j.xi>  SnBarr — Dx^th  of  Sihibtt. 

The  bond  in  suit  was  execated  by  E.  solely  for  the  Bccommodation  and  benefit  of 
C.  and  H.,  his  co-obligors,  and  the  coasideration  of  the  bond  was  a  balance  of  money 
dne  from  C.  and  H.  to  the  obligee,  and  all  of  these  facts  were  known  to  the  obligee 
at  the  time  of  the  execution  of  the  bond.  This  bond  was  executed  before  the  en- 
actment of  Code  Civil  Proc  N.  Y.  i  758,  providing  that  the  estate  of  a  person  jointly 
liable  on  a  contract  with  others  shall  not  be  discharged  by  his  death.  Held  that,  as 
£.  had  no  beneficial  interest  in  the  bond,  or  dealings  leading  np  to  it,  and  was  a 
surety,  merely,  to  the  knowledge  of  the  obligee,  and  was  unsecured  by  his  princi- 
pals, his  estate  was,  by  his  death  before  the  principals,  discharged  of  all  liability  in 
equity  as  well  as  In  law.    Coblbtt,  J.,  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Louis  P.  Chard  and  another,  administrators  with  the  will  annexed 
of  Bufns  C.  Palmer,  deceased,  against  Cornelia  A.  Hamilton,  as  administra- 
trix with  the  will  annexed  of  Elislia  W.  Ensign,  deceased,  and  others.  Plain- 
tiffs appeal  from  so  much  of  the  judgment  as  dismissed  the  complaint  as  to 
COTnelia  A.  Hamilton.  Code  Civil  Proc.  §  758,  provides  that  the  estate  of  a 
person  Jointly  liable  upon  a  contract  with  others  shall  not  be  discharged  by  bis 
death. 

Argued  before  Dwioht,  P.  J.,  and  Maoombeb  and  Gorlbtt,  JJ. 

Samuel  J.  OrooTts  and  Frank  C.  Ferguton,  for  appellants.  Sherman  8. 
Bogen,  for  respondents. 

Maoouber,  J.  The  action  was  brought  to  foreclose  a  mortgage  execated 
by  George  W.  Holt  and  his  wife,  Amelia,  upon  certain  premises  In  the  village 
of  Westfield.  and  for  the  recovery  of  any  deficiency  which  might  arise  upon 
the  sale  of  such  mortgaged  premises.  Judgment  was  sought,  not  only  against 
the  personal  representatives  of  Holt  and  of  Charles  Ensign,  but  also  against 
this  respondent  Cornelia  A.  Hamilton,  aa  the  personal  representative  of  Elisha 
W.  Ensign.  The  bond  for  which  such  mortgage  was  given  as  collateral  se- 
curity was  executed  by  Charles  Ensign  and  Elisha  W.  Ensign  and  George  W. 
Holt  to  Bufus  C.  Palmer,  the  appellants'  intestate,  on  the  1st  day  of  June, 
1872,  and  was  conditioned  for  the  payment  by  the  obligors  of  $15,000  in  one 
year  from  its  date,  with  interest.  AH  of  the  parties  to  the  bond  are  dead, 
Elisha  W.  Ensign  having  died  before  either  of  the  others.  The  referee  dis- 
missed the  complaint  on  the  ground,  as  stated  in  his  opinion,  that  the  estate 
of  Elisha  W.  Ensign  was  discharged,  at  law,  by  his  decease,  and,  inasmuch 
as  be  had  no  interest  in  the  consideration  of  the  bond,  that  he  was  in  fact 
merely  a  surety,  and  that  there  was  no  moral  obligation  resting  upon  his  rep- 
resentative to  pay  any  deficiency  which  might  arise  upon  the  sale  of  the  mort- 
gaged premises.  The  obligatory  part  of  the  bond  is  as  follows:  "For  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heira,  executors, 
and  adminiatrators,  firmly  by  these  presents.  *  *  *  The  condition  of  this 
obligation  is  such  that  if  the  above-bounden  Charles  Ensign,  Elisha  W.  Ensign, 
and  Qeoige  W.  Holt,  their  heirs,  executors,  or  administrators,  shall  well  and 
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truly  pay,  or  cause  to  be  paid,  unto  the  above-mentioned  Rufus  C.  Palmer,  his 
executors,  administrators,  or  assigns,  the  just  and  full  sum  of  fifteen  thou- 
sand dollars,  in  one  year  from  the  date  hereof,  with  interest  payable  semi- 
annually, without  fraud  or  delay,  then  the  above  obligation  to  be  void;  other- 
wise, to  remain  in  full  force  and  virtue." 

Upon  the  face  of  this  instrument,  the  obligation  of  the  promisors  therein 
was  joint,  and  not  several.     Wood  v.  Fisk,  63  N.  Y.  245.    The  words  bind- 
ing the  executors  and  administrators  of  the  obligors  are  of  no  moment  in  the 
construction  of  the  instrument,  and  no  point  is  made  by  the  appellant's  coun- 
sel that  it  was  intended  thereby  to  charge  at  law  the  estate  of  Elisha  W.  En- 
sign, in  case  he  should  die  before  the  otiiers.    If  such  a  point  were  made,  it 
would  be  untenable.     Waters  v.  Riley,  2  Har.  &  O.  S05;  Bishop  v.  Chunk, 
2  Ves.  Sr.  100;  Piekeragill  v.  Lahens.  15  Wall.  140;  Richardson  v.  Horton, 
6  lieav.  185.    See,  also,  as  inferentially  containing  the  same  principle:  Simp- 
son V.  Vaughan,  2  Atk.  81 ;  Thomas  v.  Frazer,  3  Ves.  399;  Bum  v.  Bum,  Id. 
578;  Sumner  v.  Potoell,  2  Mer.  80.    As  the  rule  stood  at  the  time  of  the  exe- 
cution of  this  instrnment,  the  liability  at  law  on  the  part  of  the  estate  of 
Elisha  W.  Ensign  ceased  at  his  death,  and  the  only  obligation  for  the  entire 
debt  rested  thereafter,  at  law,  upon  the  surviving  obligors.     1  Pom.  £q.  Jur. 
§  409;  2  Chit.  Cont.  1411 ;  1  Pars.  Cont.  30,  and  the  cases  there  cited  and  con- 
sidered.    As  this  case  comes  up  upon  the  judgment  roll  only,  the  appeal  must 
be  determined  by  the  sufficiency  of  the  findings,  in  any  view  which  may  be 
taken  of  them,  to  warrant  the  judgment  pronounced.    Insurance  Co.  v.  Bar- 
nard, 96  N.  Y.  525.    There  is  an  apparent  discrepancy  or  contradiction 
between  the  seventeenth  and  eighteenth  findings,  on  the  one  hand,  and  the 
twenty-first  and  twenty-second  findings,  on  the  other.    By  the  seventeenth 
and  eighteenth  findings  the  referee  holds  that  there  is  no  evidence  in  the  case 
that  any  agreement  was  entered  into  between  Elisha  W.  Ensign  and  Bnfos 
C.  Palmer  to  the  effect  that  the  obligor  should  be  bound  as  surety,  only,  for 
Charles  Ensign  and  George  W.  Holt,  or  that  Elisha  W.  Ensign  intended  to 
be  bound  in  any  other  capacity  than  as  principal  on  such  bond.    But  by  the 
twenty-first  finding  it  is  asserted  that  the  bond  in  suit  was  executed  by  Elisha 
W.  Ensign  solely  for  the  accommodation  and  benefit  of  Charles  Ensign  and 
George  W.  Holt,  and  by  the  twenty-second  finding  that  the  consideration  of 
the  lK)nd  was  a  balance  of  money  due  from  Charles  Ensign  and  George  W. 
Holt  to  the  obligee,  the  plaintiff's  intestate,  upon  the  sale  by  him  to  Charles 
Ensign  and  George  W.  Holt,  as  copartners,  of  bis  interest  in  the  propeller 
Colorado,  and  for  moneys  borrowed  by  them,  as  such  copartners,  from  the 
obligee,  all  of  which  facts,  the  referee  further  finds,  were  known  to  the  said 
Palmer  at  the  time  of  the  execution  of  the  bond.    Under  these  findings,  Bufus 
G.  Palmer  must  be  deemed  to  be  conclusively  charged  with  actual  knowledge 
that  the  principals  upon  the  bond  were  Charles  Ensign  and  George  W.  H<^, 
and  that  Elisha  W.  Ensign  was  a  surety  only.    This  fact  euables  the  petsonal 
representative  of  Elisha  W.  Ensign  to  interpose  a  complete  defense  to  the 
claim  made  by  the  plaintilTs  in  this  action,  and  she  is  not  relegated  to  a  mer& 
right  of  action  over  against  the  estates  of  the  two  principals.    Siehardionr. 
Draper,  87  N.  Y.  337. 

There  appears,  therefore,  no  equity  existing  in  behalf  of  the  appellants  by 
which  the  estate  of  the  surety,  who  had  died  before  his  principals,  should  be 
charged  in  this  action,  inasmuch  as  the  instrument  was  executed  before  the 
passage  of  section  758  of  the  Code  of  Civil  Procedure.  Elisha  W.  Ensign,  not 
having  any  beneficial  interest  in  the  bond,  or  in  any  of  the  dealings  of  the  par- 
ties leading  up  to  its  execution,  and  being  but  a  surety,  merely,  to  the  knowl- 
edge of  the  obligee,  and  not  having  been  secured  by  his  principals  in  any  re- 
spect, was,  by  his  death  before  the  principals,  discharged  of  any  liability  in 
equity  as  well  as  in  law.  Getty  v.  binsse,  49  N.  Y.  885;  Wood-V.  Fisk,  63 
N.  Y.  245;  BUley  v.  Broion,  67  K.  Y.  160.    The  plaintiffs  have  failed  to 
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sho-w  that  the  estate  of  Elisha  W.  Ensign  should  be  charged  for  the  default 
of  bis  principals.    The  judgment  appealed  from  should  be  affirmed. 

I>>¥ioHT,  P.  J.,  concurs. 

OoRLBTT,  J.,  {dissenting.)    At  the  time  therein  stated  a  bond  was  exe- 
cuted, of  which  the  following  is  a  copy: 

"  Know  all  men  by  these  presents,  that  we,  Charles  Ensign  and  Elisha  W. 
XSnsign,  of  the  city  of  BufCalo,  and  George  W.  Holt,  of  the  village  of  Westfleld, 
in  the  state  of  New  York,  are  held  and  firmly  bonnd  unto  Kuftis  C.  Palmer, 
of  Lieroy.  Genesee  county,  and  state  of  Xew  York,  in  the  sum  of  thirty 
thousand  dollars,  lawful  money  of  the  United  States  of  America,  to  be  paid 
to  the  said  Bufus  G.  Palmer,  his  heirs,  administrators,  or  assigns,  for  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors, 
and  administrators,  firmly  by  these  presents.  Sealed  with  our  seals.  Dated 
the  first  day  of  June,  one  thousand  eight  hundred  and  seventy-two.  The 
condition  of  this  obligation  is  such  that  if  the  above-bounden  Charles  Ensign, 
£lisha  W.  Ensign,  and  George  W.  Holt,  their  heirs,  executors,  or  administra- 
tors, shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  above-bounden  Ruf  us 
C  Palmer,  his  executors,  administrators,  or  assigns,  the  just  and  full  sum  of 
fifteen  thousand  dollars  in  one  year  from  date  hereof,  with  interest  semi-an- 
nually,  without  fraud  or  delay,  then  the  above  obligation  to  be  void;  other- 
wise,  to  remain  in  fall  force  and  virtue.  Ghas.  Ensiqn. 

"E.  W.  Ensign. 
"George  W.  Holt.  _ 
"Signed,  sealed,  and  deliyered  in  the  presence  of  James  W.  Bootii." 
Elisha  Ensign  died  on  the  Ist  day  of  October,  1877.  Afterwards,  Charles 
Ensign  and  George  W.  Holt  died.  Charles  Ensign  and  Holt  had  been  part- 
ners, and  they  were  owing  Ruf  us  C.  Palmer,  the  plaintilf's  intestate,  at  the 
time  of  the  execution  of  the  bond,  the  sum  of  ;(15,000,  which  accrued  in  the 
course  of  the  partnership  business,  to  secure  the  payment  of  which  the  bond 
was  executed.  Elisha  W.  Ensign  signed  the  l>ond,  as  the  referee  finds,  solely 
for  the  accommodation  and  benefit  of  Charles  Ensign  and  George  W.  Holt 
He  also  finds  that  Palmer  knew  who  created  the  debt,  to  secure  the  payment 
of  which  the  bond  was  iaxecuted.  This  action  was  commenoed  in  the  life-time 
of  Palmer  by  a  committee  of  his  person  and  estate;  he  having  been  adjudged 
a  lunatic.  It  was  continued  after  his  death  by  the  plaintiffs,  his  adminis- 
trators. Charles  Ensign  and  George  W.  Holt  were  utterly  insolvent,  and  this 
action  was  brought  to  enforce  the  balance  which  should  be  found  due  after 
applying  the  proceeds  of  a  mortgage  executed  at  the  time  of  the  bond,  by  Holt 
and  wife,  to  secure  the  payment  of  the  debt.  Issue  was  joined,  and  the  case 
referred.  The  referee  made  his  report  on  the  29th  day  of  July,  1889.  He 
found,  among  other  things,  that  the  defendant  was  not  liable  as  administra- 
trix upon  the  bond  signed  by  Elisha  W.  Ensign,  deceased.  No  case  was 
prepared,  and  the  hearing  here  is  upon  the  referee's  findings  and  conclusions. 
The  sole  contention  upon  this  appeal  is  whether  the  estate  of  Elisha  W.  En- 
sign is  liable  upon  the  bond.  The  seventeenth  finding  of  the  referee  is  "that 
there  is  no  evidence  in  the  case  that  any  agreement  was  entered  into  between 
Elisba  "W.  Ensign  and  Rufus  C.  Palmer  to  the  effect  that  Elisha  W.  Ensign 
was  to  be  bound  by  said  bond  as  a  surety  for  Charles  Ensign  acd  George  W. 
Holt,  and  that  the  last  two  named  were  alone  to  be  considered  by  the  said 
Palmer  as  the  principal  debtors  to  him  upon  said  obligation."  The  next 
finding  was  "that  there  is  no  evidence  in  the  case  that  Elisha  W.  Ensign 
contracted  or  intended  to  be  bound  on  said  bond  to  Rufus  C.  Palmer  in  any 
other  capacity  than  as  a  principal  thereon."  The  nineteenth  finding  is  "ths^ 
the  obligation  tliat  Elisha  W.  Ensign  entered  into  with  Rufus  C.  Palmer  by 
aaid  bond  was  that  of  one  of  three  principal  joint  debtors  thereon,  to  said 
«.Aii.Y.8.no.7 — 37 
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Palmer  for  the  amount  of  fifteen  thousand  dollars,  and  interest  secured  there- 
by." The  eighth  conclusion  of  law  is  "that  the  said  Elisha  W.  Ensign 
bound  himself  by  said  bond  to  said  Bufus  C.  Palmer  as  a  principal  obligor 
therein." 

It  will  be  observed  that  the  referee  finds,  in  substance,  that  Elisha  intended 
to  bind  himself  to  Palmer,  and  did  so,  as  principal,  and  that,  as  between  him 
and  the  other  obligors,  he  signed  for  their  beneBt  and  accommodation.  There 
is  no  inconsistency  between  those  findings.  Berg  v.  Radcliff,  6  Johns.  Cb. 
302;  East  India  Co.  v.  Boddam,  9  Yes.  464.  To  Palmer  be  bound  himself 
as  principal,  but  he  did  so  for  the  accommodation  of  the  other  parties  to  the 
bond.  The  otiier  finding  is  that  Palmer  knew  that  the  debt  which  the  bond 
was  given  to  secure  was  due  him  from  Charles  Ensign  and  Holt.  The  ref- 
eree, in  his  opiuion,  states  his  position  as  follows:  "It  was  necessary,  in  order 
to  charge  defendant  Hamilton  in  equity  for  any  deficiency  that  might  arise 
upon  the  foreclosure  and  sale  under  the  mortgage,  to  show  that  a  moral  obli- 
gation was  imposed  upon  the  obligor  Elisha  W.  Ensign  by  the  contract  to  par 
the  debt, — that  such  surety  owed  the  debt  outside  and  irrespective  of  the  joint 
obligation."  He  cites  some  authorities  in  support  of  his  position,  among 
which  is  Bradley  v.  Burwell,  3  Denio,  61,  where  it  was  held  that,  where  one 
died,  his  estate  was  discharged  at  law,  but  liable  in  equity,  and  Richter  v. 
Poppenhausen,  42  N.  Y.  373,  where  it  was  held  that  the  executor  of  a  deceased 
partner  could  not  be  joined  in  an  action  at  law  to  collect  a  partnership  debt; 
&ettj/  T.  Binase,  49  N.  Y.  885,  where  tlie  instrument  was  a  joint  promissory 
note.  One  signed  as  surety  for  the  other.  The  court  held  that  the  contract 
was  the  measure  of  the  surety's  liability,  and  that,  under  the  facts  of  that 
case,  his  estate  was  discharged  in  law  and  equity, — and  Richardson  t.  Dra- 
per, 87  N.  Y.  837,  where  it  was  held:  "The  death  of  a  joint  obligor  only  dis- 
cbarges his  obligation  in  a  case  where  it  appears  he  was  a  mere  surety,  wtio 
received  no  benefit  whatever  from  the  joint  obligation."  There  the  estate 
was  held  liable  upon  the  facts.  In  all  the  cases  cited  by  the  learned  counsel 
and  the  referee,  decided  in  this  state,  the  obligations  were  joint.  None  of 
them,  lilce  the  bond  in  question,  bound  the  "heirs,  executors,  and  adminis- 
trators." The  doctrine  of  the  cases  in  this  state  before  section  758  of  the 
Code  of  Civil  Procedure,  which  has  no  application,  was  that  the  liability  of 
the  surety  was  limited  to  his  contract,  and  that  upon  his  death  his  estate  was 
not  liable  at  law  or  in  equity;  that  in  all  the  cases  of  joint  contracts  the  death 
of  one  extinguished  liability  at  law,  but  not  in  equity;  and  that,  as  between 
sureties,  equity  would  compel  contribution.  The  effect  of  words  in  a  bond 
binding  the  heirs,  executors,  and  administrators  of  the  surety  does  not  appear 
to  have  been  considered  or  determined  in  this  state.  In  87  N.  Y.,  abore 
cited,  the  judge  delivering  the  opinion  says:  "The  reasoning  upon  which  the 
exemption  of  the  deceased  surety's  estate  from  liability  is  founded,  though 
sanctioned  by  numerous  cases,  is  not  very  convincing,  and  has  not  always 
been  viewed  by  judges  and  jurists  with  favor."  "It  is  the  rule,  where  find- 
ings of  fact  by  a  referee  conflict,  the  defeated  party  is  entitled  to  those  most 
favorable  to  him,  and  may  rely  upon  them  in  aid  of  exceptions  to  the  referee's 
conclusion  of  law."  Schwinger  v.  Raymond,  83  N.  Y.  192;  Banndl  v.  Orit- 
wold,  89  1^.  Y.  122.  As  above  stated,  the  findings  of  the  referee  do  not 
conflict;  but,  if  it  should  be  held  otherwise,  the  appellants  may  rely  apon 
these  favorable  to  their  contention. 

The  substance  of  the  referee's  findings  is  that  Elisha,  as  between  him  and 
Palmer,  signed  the  bond,  and  intended  to  do  so,  as  one  of  the  principal  debt- 
ors. The  time  of  payment,  by  the  terms  of  the  bond,  was  extended  one 
year.  Upon  whose  request  or  suggestion  this  extension  was  granted  by  Palm- 
er does  not  appear.  It  may  be  that  Elisha  consented  to  bind  himself  as 
principal  in  favor  of  Palmer,  in  whole  or  in  part,  on  account  of  such  exten- 
sion, which  is  a  valuable  consideration,  {Gary  v.  White,  52  N.  Y.  138;)  oi 
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there  may  have  been  dealinga  between  him  and  the  other  obligors,  or  one  of 
them,  which  caased  him  to  assume  the  obligation  of  principal  debtor.  In  the 
absence  of  a  case,  the  circumstances  attending  the  transaction  cannot  be  as- 
certained outside  of  the  findings.  The  form  in  which  the  bond  was  drawn  is 
gome  evidence  indicating  that  Elisha  intended  that  his  estate  should  be  bound. 
Itis  true  that  the  instrument  is  joint  between  him  and  his  co-obligors,  and 
that  upon  the  death  of  either  an  action  at  law  could  not  be  maintained  against 
the  survivors  and  the  representatives  of  the  deceased;  nor,  in  the  event  of  the 
death  of  all  the  obligors,  could  joint  proceedings  be  maintained  in  equity  to 
enforce  payment.  But,  if  they  were  all  joint  debtors,  proceedings  could  be 
resorted  to  in  equity  to  enforce  payment.  If  any  force  attaches  to  the  words 
of  the  bond,  it  is  obvious  that  Elisha  did  not  in  fact  limit,  or  intend  to  limit, 
hia  liability  to  a  joint  proceeding  against  the  obligors,  but  he  intended  to  bind 
bis  estate  in  case  of  his  deHth  before  payment  of  the  debt.  The  learned 
counsel  for  the  respondent  cites  Pickersgill  v.  Lahens,  15  Wall.  140,  as  an 
aathority  for  the  position  that  the  insertion  of  those  words  could  not  extend 
liability.  The  case  is. silent  as  to  whether  it  was  considered  by  the  court,  or 
whether  attention  was  called  to  that  fact.  The  learned  counsel  is  informed 
by  those  engaged  in  the  case  ttiat  in  fact  the  Iwnd  was  in  that  form.  The 
question  does  not  seem  to  have  been  considered  in  any  of  the  other  cases  cited 
by  the  learned  counsel.  Attention  has  not  been  called  to  any  case  showing 
the  effect  of  such  words  in  a  bond  or  contract.  The  exact  question  presented 
in  this  case  does  not  appear  to  have  been  determined  in  this  state.  The  ref- 
eree, as  already  shown,  proceeded  upon  the  assumption  that,  as  Elisha  was 
sarety  for  bis  co-obligors,  he  was  not  liable  to  pay  the  debt  outside  of  the 
boBd,  and  that  his  estate  could  not  be  charged  in  equity.  It  is  agreed  that 
the  estate  of  a  deceased  joint  debtor  is  liable  in  equity;  and  the  question,  un- 
der the  findings  here,  is  whether  Elisha  could  bind  himself  as  principal  to 
Palmer  when  in  fact  he  was  not  liable  for  the  debt  outside  of  the  bond. 
Where  a  joint  bond  is  signed,  upon  a  good  consideration,  to  secure  the  pay- 
ment of  a  debt,  and  it  contains  all  the  provisions  needful  to  bind  the  obligor 
jointly  with  the  others,  and  expressly  charges  his  representatives,  it  is  diifl- 
colt  to  see  upon  what  principle  his  estate  should  not  be  liable  in  equity.  Berg 
V.  Radcliff,  6  Johns.  Ch.  302,  where  it  was  held  that  the  estate  of  the 
sniety  was  t>ound  in  equity.  The  fact  that  he  was  a  surety  for  the  other 
obligors  could  not  lie  urged  in  equity  as  a  reason  why  he  should  be  relieved 
from  tlie  payment  of  the  debt,  when  the  understanding  was,  as  the  findings 
show,  that,  as  t>etween  him  and  the  person  accepting  the  bond,  the  debt  should 
be  treated  as  due  from  him.  The  legislature  have  interfered  for  the  proteo- 
tion  of  creditors,  and  the  courts  are  not  inclined  to  extend  the  rule  exempt- 
ing the  surety's  estate  from  liability.  Richardson  v.  Draper,  87  N.  Y.  338- 
344;  Long  v.  atafford,  103  N.  Y.  274,  8  N.  E.  Bep.  522;  Deobold  v.  Opper- 
nmn.  111  N.  Y.  531,  19  X.  E.  Bep.  94.  To  uphold  the  judgment  in  this 
case,  it  is  necessary  to  decide  that  it  is  impossible  for  a  surety  signing  a  joint 
bond  to  bind  himself  to  creditors  so  that  equity  will  enforce  payment  out  of 
bis  estate.  It  is  not  believed  that  the  adjudications  go  to  that  extent,  or 
that  equity  will  sanction  such  results.  The  judgment  should  be  reversed,  and 
a  new  tri^  granted  before  another  referee,  with  costs  to  abide  the  final  award 
of  costs. 


Mabsom  v.  Fubdt  et  al. 
(Supreme  Court,  Oeneral  Term,  First  DejMrtment   March  38, 1890.) 
WuL— CoBsiBtJonoM— Vbstkd  Intbbbst.- 

Where  land  is  devised  to  executors  in  trust,  to  divide  it  into  as  many  shares 
as  testator  has  ohildren,  and  to  apply  the  inoome  of  each  share  to  the  use 
of  each  cbild  during  minority  and  duriDK  the  widowhood  of  testator's  wife,  a 
•absequent  devise  of  each  share  to  each  child  "upon  the  death  or  remarriage  of  my 


Digitized  by 


Google 


680  NEW  YOBK  BUPPLEMEST,  vol.  9.  [Sap.Ct. 

wife, "  and  on  the  child's  attaining  majority,  will  vest  only  on  the  happening  at  the 
conditions  mentioned;  and  the  share  of  a  daughter  dying  during  tbe  life-timdof 
testator's  widow,  unmarried,  cannot  be  devised  by  her. 

Appeal  from  special  term,  New  York  county. 

Partition  suit  by  Emma  A.  Maraon,  individually,  and  as  executrix  of 
William  Hovey,  deceased,  against  Charles  A.  Furdy  and  others.  Flaintiif 
appeals  from  a  judgment  dismissing  the  complaint. 

Argued  before  Van  Bbunt.  F.  J.,  and  Bbady  and  Daniels,  JJ. 

Chaa.  H.  Zuscombe,  for  appellant.  John  E.  Parsons  and  H.  B.  Cltmen, 
for  respondents. 

Daniels,  J.    The  plaintiff  brought  this  action  to  partition  a  parcel  of  real 

estate  described  in  the  complaint,  and  owned,  at  the  time  of  his  death,  by 
Augustus  Furdy.  The  title  of  the  plaintiff  as  a  tenant  in  common  in  parti- 
tion depended  upon  the  construction  to  I)e  given  to  his  will,  which  was  ex- 
ecuted on  the  16th  of  December,  1864.  The  estate  claimed  by  the  plaintiB 
in  the  land  depended  upon  the  point  whether  the  testator's  daughter,  Flor- 
ence G.,  became  vested  with  the  title  to  any  part  of  this  real  estate  during  her 
life.  She  died  without  issue  on  the  14th  of  January,  1884,  and  had  then  at- 
tained the  age  of  27  years.  Two  other  children  of  the  testator  were  pre- 
viously deceased,  under  whom  it  was  claimed  that  this  daughter  had  inherited 
portions  of  shares  in  the  real  estate  ultimately  designed  for  them,  and  de- 
scribed in  the  complaint.  Prior  to  her  decease  she  m^e  and  executed  a  will, 
which  was  afterwards  proved  before  the  surrogate,  devising  and  bequeathing 
her  property  to  her  husband,  and  he  afterwards  died,  leaving  a  will  devisint; 
and  bequeathing  his  estate  to  the  plaintiff  in  this  action.  The  title  of  the 
testator's  daughter  Florence,  as  well  as  of  the  two  children  who  died  before 
her,  and  in  their  infancy,  is  claimed  by  the  plaintiff  to  have  become  vested 
under  the  language  of  the  will  previous  to  her  decease;  and,  if  tbat  posiUon 
is  capable  of  being  maintained,  then  the  plaintiff  in  this  action  acquired  sucli 
an  interest  in  the  land  in  controversy  as  entitled  her  to  maintain  an  action  in 
partition,  provided  the  defendants  were  not  holding  the  landadverselytober. 
By  this  will  the  testator  in  the  first  instance  directed  the  payment  of  his  debts 
and  funeral  expenses,  and  then  he  t>eqneathed  to  his  wife  certain  articles  of 
personal  property  in  lieu  of  her  dower  or  other  interest  in  his  estate.  This 
was  followed  by  a  devise  of  all  his  real  estate  to  his  executors,  and  the  sur- 
vivor and  successors  of  such  survivor,  "in  as  many  equal  shares  as  shall  be 
the  number  of  my  Burviving  children,  in  trust  as  to  each  share  for  one  such 
child  to  have,  and  upon  the  following  trusts,  that  is  to  say,  during  the 
widowhood  of  uy  wife,  to  enter  into  the  same,  and  to  invest  and  keep  in- 
vested the  proceeds  thereof,  if  sold,  and  to  collect  and  receive  the  rents.  In- 
come, and  profits  thereof,  and,  after  payment  of  all  taxes,  assessments,  insur- 
ances, repairs,  and  other  charges  and  expenses,  to  apply  the  same,  during  the 
widowhood  of  my  wife,  to  the  use  of  such  child,  or,  should  such  child  die 
during  the  widowhood  of  my  wife,  to  the  use  of  the  descendants  of  snch 
child,  if  any,  and  if  none,  to  the  use  of  my  wife.  And  in  further  trust, 
should  my  wife  die  or  remarry  before  such  child  shall  reach  the  age  of 
twenty-one  years,  until  such  child  shall  reach  that  age  or  die,  if  he  or  she 
shall  die  before  attaining  tbat  age,  to  apply  the  same  to  the  use  of  such  child. 
Upon  the  death  or  remarriage  of  my  wife,  whicliever  shall  first  happen,  if 
such  child  shall  then  have  reached  the  age  of  twenty-one  years,  I  give,  devise, 
and  bequeath  such  share  to  such  child.  [Aug.  Furdy.]  If  such  child  shall 
not  then  have  reached  the  age  of  twenty-one  years,  I  give,  devise,  and  be- 
queath such  share  to  such  child,  on  his  or  her  reaching  that  age.  If  such 
child  shall  then  have  died,  I  give,  devise,  and  bequeath  such  share  to  »Rd 
among  those  who  would  have  inherited  the  same  from  such  child,  if  d;in; 
seised  thereof,  in  the  share  in  which  they  would  have  inherited  the  same.  And 
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if  sneh  cbild  shall  die  after  the  death  or  remarriage  of  my  wife,  but  before  reach- 
ing the  age  of  twenty-one  years,  upon  the  death  of  such  child  I  give,  devise, 
and  bequeath  such  share  to  and  among  those  who  would  have  inherited  the 
same  from  such  cbild,  if  dying  seised  thereof,  in  the  share  in  which  they 
would  have  inherited  the  same."  By  this  devise,  and  the  directions  follow- 
ing it  contained  in  this  part  of  the  will,  a  valid  trust  was  created  in  the  ex- 
ecutors and  their  successors,  and  this  was  to  be  continued  during  the  widow- 
hood of  his  wife,  and  until  the  child  for  whom  the  share  in  trust  was  respect- 
ively created  should  attain  the  age  of  21  years,  or,  if  the  child  should 
die  before  attaining  that  age,  to  apply  the  same  then,  only,  to  the  use  of  such 
child.  As  to  these  directions  no  controversy  has  arisen  between  these  parties, 
and,  while  the  trust  should  continue  in  this  manner,  the  estate,  by  virtue  of 
the  devise  as  well  as  the  provisions  of  the  statute  of  this  state  relating  to  it, 
vested  in  the  executors,  the  survivor  and  successors  of  them.  The  right  of 
the  testator's  deceased  daughter  Florence,  claimed  to  have  been  acquired  by 
the  plaintiff  in  the  manner  already  stated,  depended  upon  the  residue  of  this 
paragraph  of  the  will.  At  the  time  of  her  decease  the  widow  was  still  living 
and  unmarried,  and  it  was  upon  the  decease  or  remarriage  of  his  widow, 
whichever  event  would  first  happen,  that  the  share  previously  devised  in 
trust  for  the  benefit  of  each  of  tlie  testator's  children  was  to  become  vested, 
and  only  then  in  case  the  child  had  reached  the  age  of  21  years.  There  was 
no  preceding  devise  to  either  of  the  testator's  children  in  this  real  estate,  and 
the  devise  which  the  testator  in  this  manner  made  was  first  to  take  effect 
upon  the  death  or  marriage  of  his  widow,  and  in  the  event,  also,  of  the  child 
to  be  benefited  by  it  attaining  tlie  age  of  21  years.  It  was  upon  the  happen- 
ing of  these  eventa  alone  that  tlie  testator  devised  any  interest  whatever  in 
the  land  to  either  of  his  children.  This  is  the  clear  effect  of  the  language 
employed  by  him  in  this  part  of  the  will,  and  there  is  no  reason  disclosed  for 
believing  that  it  was  not  intelligently  and  understandingly  used.  That  this 
was  his  purpose  and  design  is  further  disclosed  by  the  additional  direction 
that  if,  at  the  time  of  the  decease  or  marriage  of  the  widow,  the  child  to  be 
benefited  bad  not  attained  the  age  of  21  years,  then  the  devise  was  made  fur- 
ther dependent  upon  the  subsequent  occurrence  of  that  event.  And  if  the 
child  to  be  benefited  should  be  deceased  at  the  time  of  the  death  or  marriage 
of  the  widow,  then  the  devise  was  to  those  who  would  have  inherited  the 
share  from  such  child  if  dying  seised  thereof,  in  the  share  in  which  be  or  she 
would  bave  inherited  the  same.  And  if  the  child  should  die  before  reaching 
the  Age  of  21  years,  and  subsequent  to  the  decease  or  marriage  of  the  widow, 
then  the  share  of  the  child  so  dying  was  given  to  the  persons  who  would  in- 
herit the  same  from  that  child,  if  the  child  bad  died  seised  of  the  same,  in  the 
share  they  would  have  so  inherited. 

The  directions  are  all  expressed  with  unusual  clearness,  and  evince  the  in- 
tention of  the  testator  to  have  been  that  no  interest  in  this  real  estate  should 
be  given  to  either  of  his  children  prior  to  the  decease  or  marriage  of  the  widow, 
and  the  attainment  of  tlie  child  who  should  take  of  the  age  of  21  years.  The 
devise  was  in  ail  respects  future  according  to  thedirections  which  the  testator 
gave  concerning  it.  It  was  not  a  gift  to  take  effect  at  his  own  decease,  sub- 
ject to  the  postponement  of  the  right  of  enjoyment  in  possession,  but  it  was 
a  devise  only  to  go  into  effect  upon  the  occurrence  of  the  events  mentioned  in 
this  part  of  the  will;  and  where  that  is  the  nature  of  the  direction  given, 
there  no  interest  or  title  will  vest  in  the  devisee  until  the  happening  or  the 
occurrence  of  the  event  on  which  the  devise  is  made  dependent.  Upon  this 
subject  the  rule  has  been  repeatedly  stated,  and  it  is  that  "where  there  is  no 
gift  but  by  a  direction  to  executors  or  trustees  to  pay  or  divide,  and  to  pay  at 
a  future  time,  the  vesting  in  the  beneficiary  will  not  take  place  until  that 
time  arrives."  Shipman  v.  Rollins,  98  N.  Y.  311,  827,  828.  And  that  was 
the  nature  of  the  devise  intended  by  the  testator  for  the  benefit  of  bis  daughter 
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Florence,  as  well  as  for  each  one  of  his  other  children.    The  fact  that  he  gave 
the  share  designed  for  each  child  to  such  child  at  the  time  when  the  division 
was  directed  to  be  made  of  his  real  estate  will  not  prevent  the  application  of 
this  rule  to  the  case;  for  the  directions  were'  snob  as  to  first  vest  the  devise  at 
the  time  when  it  was  contemplated  and  directed  that  a  division  should  be 
made,  and  there  is  no  other  portion  of  the  will  containing  any  direction  quali- 
fying or  changing  those  made  a  part  of  this  paragraph  as  to  the  vesting  or 
division  of  the  testator's  real  estate.    He  did,  by  the  fifth  paragraph  of  the 
will,  add  other  and  difterent  directions  for  the  rest,  residue,  and  remainder  of 
his  estate,  which  consists  of  personal  property.    But  no  direction  contained 
in  this  part  of  the  will  has  added  anything  whatever  to  those  previously  given 
for  the  disposition  of  the  real  estate.     By  the  directions  relating  to  the  rest 
and  residue  of  the  estate,  further  trusts  were  created,  to  collect  and  receive 
the  rents,  income,  issues,  and  profits  thereof,  and  accumulate  the  same  antil 
the  child  to  be  benefited  should  reach  the  age  of  18  years,  and  thereafter  the 
income,  issues,  and  profits  were  directed  to  be  applied  to  the  use  of  such  child 
until  he  or  she  reached  the  age  of  25  years,  and  then  the  sbare  with  all  its  ao- 
cumnlations  was  to  be  paid  over.    But  even  for  this  part  of  the  testator's 
property  it  was  further  directed  that,  in  case  the  child  should  die  before  at- 
taining the  age  of  25  years,  the  share  of  said  child  should  go  equally  to 
his  or  her  child  or  children,  if  there  were  any,  and  if  there  were  none  then 
among  his  or  her  brothers  and  sisters.    This  part  of  the  will  certainly  con- 
tained no  intimation  that  the  devise  previously  made  of  the  testator's  real  es- 
tate should  be  in  any  manner  accelerated,  or  made  to  take  effect,  or  become 
vested,  prior  to  the  decease  or  marriage  of  his  widow.    The  case  in  this  respect 
diflfers  from  Goebel  v.  Wo]/,  113  N.  Y.  405,  21  N.  E.  Rep.  388;  for  there 
the  will  considered  by  the  court  was  held  to  support  the  conclusion  that  the 
estate  devised  was  intended  to  become  vested  prior  to  the  time  fixed  when  the 
devisee  should  take  possession.    But  no  language  was  employed  in  this  will 
from  which  such  a  direction  or  intention  could  be  inferred.     But  the  case  is 
within  the  general  principle  already  mentioned,  and  also  sanctioned  by  this 
authority,  that,  "where  the  only  gift  Is  found  in  a  direction  to  divide  at  a 
future  time,  the  gift  Is  future  and  not  Immediately  contingent,  and  not  vested." 
113  N.  Y.  412,  21  N.  E.  Bep.  389.    And  the  application  of  this  principle  to 
the  construction  of  this  will  is  further  warranted  by  what  was  held  to  be  the 
law  in  Smith  v.  Edwards,  88  N.  Y.  92,  and  there  is  no  repugnancy  whatsoever 
between  the  devise  and  the  other  directions  afterwards  contained  in  this  part 
of  the  will.    Wager  v.  Wager,  96  N.  Y.  164. 

Authorities  have  been  referred  to  in  support  of  the  appeal,  which  are  relied 
upon  as  favoring  the  vesting  of  the  title  to  the  real  estate  in  remainder  npon 
the  decease  of  the  testator;  but  the  facts  upon  which  those  cases  were  decided 
differ  so  far  from  the  nature  and  language  of  this  will  as  to  render  them  of 
no  force  whatever  in  the  disposition  of  this  appeal.  The  case  must  be  deter- 
mined by  the  principle  which  has  already  been  mentioned  and  supported  by 
the  authorities  approving  and  maintaining  it,  and  under  that  prindple,  as 
well  as  the  clear  language  used  by  the  testator,  it  should  be  held  that  be  in- 
tended no  interest  in  his  real  estate  should  vest  in  either  of  the  children  prior 
to  the  decease  of  his  wife  or  her  subsequent  marriage.  At  the  time  when  his 
daughter  Florence  died  his  widow  was  still  living  and  unmarried,  and  the  con- 
sequence is  that  this  daughter  was  not  vested  with  any  title  to  his  real  estate, 
and  had  no  interest  which  she  could  devise  to  her  husband  by  virtue  of  her 
will,  or  which  he  could  devise  to  the  plaintiff  in  this  action.  Whether  the 
premises  were  held  adversely  it  is  not  necessary  to  consider;  for  as  long  as 
the  plaintiff  has  no  title  to  the  real  estate  she  is  incapable  of  maintaining  this 
action,  and  the  judgment  should  be  aflSrmed  with  costs.    All  concur. 
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Carpknter  V.  Carpenter. 
(SuprenM  Court,  Cfeneral  Tenn,  Fifth  Department.    April  11, 1890.) 

1.  DrVORCB— ADtTI.TBBT— JtTRT  TBIi.L. 

An  action  for  a  divorce  beingr  triable  Taj  the  court,  except  that  upon  the  applica- 
tion of  either  party  the  court  must,  and  upon  its  ovrn  motion  may,  direct  the  trial 
ky  a  jury  of  the  issue  of  adultery,  (Code  Civil  Proc  N.  Y.  §  1757,)  it  is  proper  for 
the  court,  where  the  issue  of  adultery  has  been  tried  by  a  Jury,  to  order  the  excep- 
tions beard  in  the  first  instance  at  general  term  In  accordauoe  with  Code,  Sg  1000, 
1003,  authorizing  such  a  course  where  there  has  been  a  trial  by  jury  "of  one  or 
more  specific  questions  of  fact  arising  upon  the  issues  in  an  action  triable  by  the 
court." 
1.  Bavs — ^EfPscT  oFVissiorr. 

In  such  a  case  the  verdict  of  the  jury  is  not "  simply  advisory, "  as  in  equity  cases, 
but  is  conclusive  unless  set  aside  or  a  new  trial  granted. 

5,  BaICE— EVIDBNCK. 

Testimony  as  to  visits  of  defendant  to  other  houses  of  ill  fame  than  those  In  which 
the  adultery  was  charged  to  have  been  oommitted,  and  his  lewd  and  improper  con- 
duct on  those  occasions,  is  competent  as  bearing  upon  the  probability  of  the  evi- 
dence in  support  of  the  specific  charges. 
i,  Samb. 

Testimony  that  defendant  had  contributed  nothingto  the  support  of  his  wifaslnoo 
their  separation  is  unobjeotlonable,  as  It  tends  to  show  defendant's  unfaithfulness 
to  his  marriage  vows. 

6.  Sua. 

Where  a  witness  testifies  positively  that  a  house  is  of  ill  fame,  he  must  be  pre- 
sumed, on  appeal,  to  have  testified  from  personal  observation. 

Motion  tor  a  new  trial  on  exceptions. 

Action  for  a  divorce,  brought  by  Augusta  Carpenter  against  Frederick  \V. 
Carpenter.  Defendant  moves  for  a  new  trial  on  exceptioas  to  be  heard  in 
the  first  instance  at  general  term,  after  trial  at  circuit  of  issues  framed  for  a 
jury. 

A^ued  ttefore  Dwioht,  F.  J.,  and  Macombeb  and  Corletx,  JJ. 

/.  M.  Humphrey,  for  motion.    A.  C.  Calkins,  opposed. 

Dwioht,  F.  J.  The  issue  of  adultery  only  was  sent  to  the  jury  on  10  ques- 
tions, framed  upon  as  many  specific  allegations  of  the  complaint.  The  jury 
answered  two  of  the  questions  in  the  atBrmative.  and  the  remainder  in  the 
negative,  the  latter  under  direction  of  the  court.  Thereupon  the  court  granted 
time  to  the  defendant  to  malce  a  case  and  exceptions,  and  ordered  the  same  to 
be  heard  at  the  general  term  in  the  first  instance.  This  was  in  accordance 
with  section  1003  of  the  Code  of  Civil  Procedure,  which  extends  the  provis- 
ions of  section  1000  to  cases  in  which  there  has  been  a  trial  by  jury  "of  one 
or  more  specific  questions  of  fact  arising  upon  the  issues  in  an  action  triable 
by  the  court."  An  action  of  divorce  is  triable  by  the  court,  except  that  upon 
the  application  of  either  party  the  court  must,  and,  upon  its  own  motion, 
it  may,  direct  the  trial  by  a  jury  of  the  issue  of  adultery.  Code  Civil  Proc. 
§  1757.  The  order  for  the  hearing  of  the  exceptions  in  this  case,  at  general 
term,  in  the  first  instance,  was  therefore  properly  made,  and  the  defendant's 
exceptions  will  be  allowed  or  disallowed,  and  a  new  trial  granted  or  refused, 
in  the  same  manner  and  with  the  same  effect  as  if  the  exceptions  had  been 
beard  on  a  motion  for  u  new  trial  at  special  term,  under  section  999,  before 
the  same  judge  who  presided  at  the  trial.  But  the  case  is  not  one  in  which 
the  court,  either  at  general  or  special  term,  may  disregard  the  verdict  of  the 
jury,  and  either  find  the  facts  according  to  its  own  judgment  or  taico  further 
evidence,  as  may  be  done  in  equity  cases  generally.  Learned  v.  Tillotaon, 
97  N.  Y.  1-6.  In  the  latter  class  of  cases  the  verdict  is  "simply  advisory;" 
"is  only  a  part  of  the  evidence,  and  if,  for  any  reason,  it  is  deemed  unauthor- 
ized, it  can  tte  rejected,  and  is  not  obligatory  upon  the  court. "  Id.  6.  But  an 
action  of  divorce  is  within  the  terms  of  section  970  of  the  Code,  viz.,  an  action 
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"  where  a  [either]  party  is  entitled,    *    *    *    by  express  provision  of  law,  to  a 
trial  by  a  jury  of  one  or  more  issues  of  fact;"  tlie  express  provision  of  law  for 
such  case  being  found  in  section  1757  of  the  Code,  above  referred  to.    Section 
970  further  provides  for  the  statement  of  the  questions  to  be  tried  in  tbat 
manner,  and  that  "the  finding  of  the  jury  upon  each  question  so  stated  is  con- 
clusive in  the  action,  unless  the  verdict  is  set  aside,  or  a  new  trial  is  granted." 
The  distinction  is  between  two  classes  of  cases,  in  one  of  which  either  party 
hits  the  right  of  trial  by  jury  of  some  issue  in  the  action,  and  in  the  other  the 
granting  of  such  trial  by  jury  is  in  the  discretion  of  the  court.     The  last 
clause  of  the  provision  last  above  quoted  refers,  of  coarse,  to  a  case  in  which 
the  verdict  is  set  aside,  or  a  new  trial  granted,  on  the  ground  of  error  in  the 
trial,  or  of  misconduct  of  the  jury,  or  of  newly-discovered  evidence,  or  other 
recognized  ground  for  granting  a  new  trial  in  any  case  in  which  the  verdict 
of  a  jury  has  been  rendered.   We  Bnd  ourselves,  therefore,  in  this  case  limited 
to  the  inquiry  whether  any  one  of  the  exceptions  taken  on  the  trial  points  to 
error  for  which  the  verdict  should  be  set  aside  and  a  new  trial  granted.     We 
And  no  such  exception  in  this  case.     The  evidence  was  manifestly  sufficient 
to  require  the  submission  to  the  jury  of  at  least  the  two  questions  which  were 
answered  in  the  affirmative,  and  to  justify  the  answer  which  was  given.   The 
exception  to  the  refusal  of  the  court  to  direct  a  verdict  in  the  negative  npoo 
all  thequestions  framed  musttherefore  be  disallowed.   The  argument  against 
the  credibility  of  the  principal  witness  in  support  of  the  allegations  found  to 
be  proved  was  doubtless  urged  with  full  force  to  the  jury.     It  was  a  question 
for  the  jury,  and  cannot  be  reconsidered  here.    The  exception  to  the  refusal 
of  the  court  to  withdraw  from  the  consideration  of  the  jnry  the  evidence  of 
the  witnesses  White  and  Avery,  relating  to  visits  of  the  defendant  to  other 
liouses  of  ill  fame  than  those  in  which  adultery  was  found  to  have  been  com- 
mitted, and  his  lewd  and  improper  conduct  on  those  occasions,  was  not  well 
taken.    The  evidence  showed  the  habits  and  inclinations  of  the  defendant,  and 
bore  upon  the  probability  of  the  evidence  in  support  of  the  specific  charges 
found  to  be  true.     In  Van  Epps  v.  Van  Bpps,  ti  Barb.  320.  evidence  of  the 
dissolute  conduct  and  habits  of  the  defendant  was  held  to  be  corroborative  of 
the  evidence  of  guilt  in  the  instance  specified  in  the  complaint.     The  father 
of  the  plaintiff  testified  to  the  marriage  and  separation  of  the  parties,  and,  in 
the  same  connection,  that  the  defendant  had  contributed  nothing  to  the  sup- 
port of  his  wife  since  the  separation.     The  last  answer  was  taken  under  ob- 
jection and  exception  by  the  defendant.    We  do  not  regard  the  exception  as 
fatal  to  the  verdict.     Though  the  fact  was  not  directly  within  the  issue  tried, 
it  belonged  to  the  history  of  the  married  life  of  the  parties,  and  tended  to  show 
the  defendant's  unfaithfulness  to  his  marriage  vows.    The  exceptions  to  the 
testimony  of  the  witnesses  White  and  McName  in  respect  to  the  character  of 
two  of  the  houses  visited  by  the  defendant  were  not  well  taken.    Une  of  them 
testified  to  the  reputation  of  the  house  then  in  question,  and  the  other  testified 
positively  that  the  house  of  which  he  spoke  was  a  house  of  ill  fame.    He  must 
be  presumed  to  have  testified  from  personal  observation.     Under  the  rales 
previously  considered,  limiting  the  scope  of  our  inquiry  in  this  case,  we  find 
no  error  which  vitiates  the  verdict,  and  conclade  that  the  exceptions  must  be 
disallowed,  and  the  motion  for  a  new  trial  denied.     Motion  for  a  new  trial 
denied,  and  the  case  remitted  to  the  special  term  to  proceed  thereon. 

Maoombkb,  J.,  concurs;  Corlbtt,  J.,  not  voting. 


Sneider  v.  Treiohleb  et  al. 
(Supreme  Court,  Qeneral  Term,  lyth  Department    April  U,  1390.) 

Hastbb  and  Servant — Dbfkctive  Appliaxoes — Pbovinck  op  Jubt. 

While  plaintiff  was  cutting  bands  for  defendants'  threshing-machine,  the'tablt* 
on  which  he  was  standing  became  detached,  and  he  was  thrown  upon  the  machine, 
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and  injured  by  the  teeth  of  the  cylinder.  The  "  table  "  was  attached  to  the  machine 
by  means  of  horizontal  hinges,  and  was  presented  from  slipping  by  a  soft-wood 
cleat,  which  rested  against  a  hard-wood  peg.  The  vibration  of  the  machine  caused 
constant  friction  between  the  cleat  and  the  peg.  The  evidence  showed  that  the 
cleat  "was  worn  by  use,  and  that  its  defective  condition  would  have  been  apparent 
on  careful  examination.  Held,  that  defendants'  negligence  was  a  question  for  the 
Jury. 

Appeal  from  circuit  court. 

Action  by  Louis  Snelder  against  Henry  Treichler  and  another.  A  verdict 
was  directed  for  defendants.  From  the  judgment  entered  thereon  plaintiff 
appeals. 

Argued  before  Dwiqht,  P.  J.,  and  Macombeb,  J. 

S.  M.  AaMey,  for  appellant.     Hichard  Crowlej/,  for  respondents. 

DwiGHT,  P.  J.    The  action  was  to  recover  damages  for  a  personal  injury 
sustained  by  the  plaintiff  while  at  work  for  the  dSendants  on  a  threshing- 
machine  owned  and  operated  by  them.     The  action  is  based  upon  the  allega- 
tion of  negligence  on  the  part  of  the  defendants  in  respect  to  furnishing  safe 
machinery  and  appliances  for  the  plaintiff's  use,  and  a  verdict  was  directed  for 
the  defendants,  on  the  ground  thai,  the  evidence  failed  to  establish  the  negli- 
gence alleged.     The  direction  was  error,  unless  it  is  manifest  that  no  case  was 
made  for  the  consideration  of  the  jury  upon  the  issue  mentioned.     Action- 
able negligence  is  seldom  capable  of  positive  demonstrHtion,  or  of  being  es- 
tablished by  direct  evidence.     It  must  usually  be  inferred  from  the  circum- 
stances of  the  case;  and  whenever  that  inference  can  be  drawn  from  estab- 
lished facts,  without  violating  reasonable  probability,  the  question  is  for  the 
jury.     Antecedent  circumstances,  those  attending,  and  even  those  following, 
the  result  complained  of,  may  each  or  all  afford  a  presumption  of  negligence 
as  an  efficient  cause  of  that  result;  and  it  is  the  province  of  the  jury  to  esti- 
mate the  effect  and  value  of  the  presumptive  evidence.     Moreover,  when 
different  inferences  may  be  drawn  from  the  same  facts,  or  when  the  facts 
themselves  are  in  dispute,  it  is  for  the  jury  to  determine  what  facts  are  estab- 
lished by  the  greater  weight  of  evidence,  and  what  inference  is  most  reason- 
ably drawn  from  the  facts  found  to  be  established.    In  view  of  these  familiar 
principles,  it  is  rare  that  the  question  of  negligence  comes  to  be  a  question 
for  the  court,  if  there  is  any  evidence  in  the  case  which  tends  to  show  that 
negligence  existed.     These  principles  were  fully  recognized  by  the  learned 
judge  who  directed  the  verdict  in  this  case,  for  he  said,  in  giving  the  direction 
to  the  jury:   "  When  there  is  evidence  warranting  the  finding  of  negligence,  it 
becomes  a  question  of  fact;  but  where  there  is  none,  and  an  atfirwative 
finding  would  rest  on  pure  guess-work,  a  question  of  law  is  involved."     The 
principle  was  correctly  stated;  but,  after  a  careful  review  of  the  evidence  as 
presented  by  this  record,  we  are  unable  to  concede  the  correctness  of  its  ap- 
plication to  this  case.     The  plaintiff  was  a  farm  laborer  in  the  employ  of  one 
of  the  defendants,  and  was  sometimes  set  at  work  on  the  threshing-machine, 
though  not  regularly  employed  in  that  business.     On  the  day  of  tlie  accident 
he  was  sent  by  his  employer  to  a  neighboring  farm  to  assist  in  threshing  some 
wheat  belonging  to  the  other  defendant.    Both  of  the  defendants  were  pres- 
ent, and  the  machine  was  set  up  in  the  barn,  and  the  plaintiff  was  set  at  work 
cutting  bands  on  "the  table"  to  which  the  bundles  were  pitched  from  the 
mow.    The  part  of  the  table  which  went  with  the  machine  consisted  of  a  leaf, 
attachable  to  the  side  of  the  separator,  and  this  was  widened  to  reach  the  mow 
by  a  temporary  structure  of  boards.    The  leaf,  when  in  position,  was  sup- 
ported, on  the  side  of  the  machine,  by  two  hinges,  of  which  the  pins  were 
horizontal,  and  both  pointed  in  the  same  direction,  so  that  the  leaf  could  be 
slipped  on  and  off,  horizontally,  as  occasion  required.   To  prevent  its  slipping 
off  when  the  machine  was  in  operation,  a  soft-wood  cleat  was  attached  to.  the 
end  of  the  leaf,  which,  when  the  latter  was  raised  to  a  level,  shut  down 
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against  a  hard-wood  peg  in  the  side  of  the  machine.     This  was  the  only  ap- 
pliance which  resisted  the  tendency  of  the  constant  vibration  of  the  separator 
to  throw  the  leaf  off  its  hinges,  and  it  is  apparent  that,  in  proportion  to  that 
tendency,  there  was  a  constant  pressure  and  friction  between  the  cleat  and 
peg.    The  position  occupied  by  the  plaintifiF  was  one  of  great  danger,  if 
the  leaf  should  become  detached  from  the  machine  while  the  latter  was  in  mo- 
tion.    The  necessary  effect  was  to  suddenly  drop  the  side  of  the  table  next 
the  machine,  and,  as  in  the  actual  case,  precipitate  the  person  standing  on  tba 
table  onto  or  into  the  machine  itself.    In  the  case  of  the  plaintiff,  the  appli- 
ance described  proved  defective.    A  portion  of  the  cleat  in  contact  with  the 
peg  either  had  been  or  was  then  broken  off  by  the  pressure  upon  it.    The  leaf 
was  slipped  from  its  hinges.     The  side  next  the  machine  was  dropped  with- 
out warning.     The  plaintiff  was  thrown  onto  the  machine,  and  bis  hand- 
probably  thrust  out  in  the  instinctive  effort  to  save  himself — came  in  contact 
with  the  teeth  of  the  rapidly  revolving  cylinder,  and  was,  substantially,  torn 
from  bis  arm.     The  defendants  owed  to  the  plaintiff  the  duty  of  reasonable 
care  to  supply,  to  him  and  his  fellow- workmen,  machinery  and  appliances  of 
such  construction,  and  in  such  condition  of  repair,  as  not  to  subject  him  to 
unnecessary  danger  in  the  position  in  which  he  was  placed.    This  principle 
applies  to  so  rude  and  simple  a  contrivance  as  the  cleat  and  peg  as  fully  as  to 
more  intricate  and  elaborate  machinery.    Upon  it  depended  safety  to  life  and 
limb.     As  was  demonstrated  by  the  event,  it  was  liable  to  become  out  of  or- 
der.   The  fact  that  it  had  never  failed  before  tended  to  show  that  its  loss  of 
efBciency,  at  this  time,  was  the  result  of  ordinary  wear  and  tear,  a  cause  of 
deterioration  to  which  all  machinery  is  liable  in  a  greater  or  less  degree,  and 
against  which  the  only  safeguard  is  reasonable  inspection.   Of  course  the  fre- 
quency and  thoroughness  of  the  inspection  required  depends  very  much  upon 
the  original  strength  and  fitness  of  the  appliance,  and  the  obligation  to  keep 
it  in  repair  in  proportion  to  the  degree  of  danger  involved  in  its  use.    There 
was  direct  evidence  in  the  case  which  tended  to  show  that  the  break  in  the 
cleat  was  not  recent;  that  the  cleat  was  worn  and  weakened  by  use;  and  that 
its  defective  condition  would  have  been  apparent  on  careful  examination. 
This  was  evidence  which,  upon  the  familiar  principles  here  reatated,  required, 
as  we  think,  the  submission  to  the  jury  of  the  question  whether  the  defendants 
had  omitted  to  exercise  all  due  and  reasonable  care  to  insure  the  reasonably 
safe  condition  of  the  particular  appliance  upon  which  the  safety  of  the  plain- 
tiff depended.     We  by  no  means  intend  to  intimate  that  a  case  was  made  for 
a  recovery,  but  we  are  of  opinion  that,  upon  the  question  of  the  defendants' 
negligence,  a  case  was  made  upon  which  the  jury  should  have  been  permitt«d 
to  pass,  and  that  the  direction  of  a  verdict  for  the  defendants  was  error  for 
which  the  judgment  should  be  reversed,  and  a  new  trial  granted. 


Mead  v.  Lanqfobd  et  al. 
(Supreme  Court,  Oeneral  Term,  Fifth  DeparttnenL    April  11, 1890.) 

CoUHTT  ConnTS— JuKiSDiOTioir— Rbfobmation  of  MoBTOi.aB  Bond. 

Under  Code  Civil  Proa  N.  Y.  {  840,  ertendine  the  jurisdiction  of  county  ooarts  to 
an  action  to  foreclose  a  mortgage  of  land,  and  section  848,  providing  tfaat  in  tach 
action  the  county  court  "may  render  any  judgment,  or  grant  either  party  any  relief, 
which  the  supreme  court  might  render  or  grant  in  a  like  case, "  a  county  oonrt  tu 
jurisdiotion  to  reform  the  condition  of  a  bond,  secured  by  a  mortgage,  as  ineidenUl 
to  an  action  to  foreclose. 

Appeal  from  Chautauqua  county  court. 

Action  to  foreclose  a  mortgage  brought  by  Martha  S.  Mead  against  John 
Langford  and  another.  From  the  judgment  entered  in  favor  of  plaintiff,  de- 
fendant Langford  appeals. 

Argued  before  D wight,  P.  J.,  and  Maoohber  and  Coblett.  JJ. 
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A,  Moot,  for  appellants.    A.  C.  Wade,  for  respondent. 

DwioHT,  P.  J.    The  principal  question  presented  by  this  appeal  la  whether 
a  county  court  of  the  proper  county  has  jurisdiction  to  reform  the  condition 
of  a  bond,  secured  by  a  mortgage  of  real  estate,  as  incidental  to  an  action  to 
foreclose  such  mortgage,  under  the  power  of  sale  which  it  contains.    The  de- 
fendant pleaded  a  tender,  shortly  before  the  commencement  of  the  action,  of 
the  amount  which  he  admits  to  have  been  then  due  on  the  bond,  according 
to  its  terms;  and  his  counsel  argues  that  by  reason  of  such  tender  the  plaintiff 
could  have  no  cause  of  action  for  the  foreclosure  of  the  mortgage  until  after 
the  reformation  of  the  bond,  and  therefore  that  the  reformation  of  the  bond 
was  not  incidental  to  the  foreclosure  of  the  mortgage,  but  was  itself  the  chief 
and  primary  object  of  the  plaintiff's  action.     It  is  not  necessary  to  consider 
whether  this  argument  is  sound  because  there  is  no  finding  that  any  tender 
was  made,  nor  any  request  for  such  a  finding,  and  there  is  no  evidence  upon 
which  the  fact  could  have  been  found.     The  only  evidence  relating  to  a  tender 
is  that  of  the  witness  Maltby,  who  testified  that  be  was  the  assignee,  for  the 
benefit  of  the  creditors,  of  the  defendant  Langtord.     He  was  asked:     "As 
such  assignee,  did  you  tender,  either  by  yourself  or  other,  and  were  you  pres- 
ent at  the  time  of  the  tender  to  Mr.  Wade  of,  $190?"  to  which  he  answered, 
"Yes,  sir."     Who  was  the  Mr.  Wade  here  mentioned,  and  for  whom  or  on 
what  account  a  tender  was  made  to  him,  is  not  explained.    There  is  nothing 
to  connect  Mr.  Wade  with  the  plaintiff,  nor  the  tender  with  the  plaintiff's 
cause  of  action.     We  have  the  case,  then,  of  a  mortgage  securing  a  bond  upon 
which  a  balance  is  conceded  to  be  due  and  unpaid.    The  plaintiff  had  there- 
fore  a  cause  of  action  for  the  foreclosure  of  her  mortgage.     The  question  is 
whether  she  may  have  in  the  same  action,  in  the  county  court,  reformation  of 
the  condition  of  the  bond  which  is  necessary  in  order  to  ascertain  what  is  the 
amount  due,  according  to  the  contract  actually  made  between  the  parties.    We 
can  have  no  doubt  upon  this  question,    fiy  express  provision  of  the  statute, 
(Code  Civil  Proo.  §  &40,)  the  jurisdiction  of  each  county  court  extends  to  an 
action  for  the  foreclosure  of  a  mortgage  upon  real  property  situated  within 
the  county.    And  section  848  provides  that  in  such  action  the  county  court 
"may  render  any  judgment,  or  grant  either  party  any  relief,  which  the  supreme 
court  might  render  or  grant  in  a  like  case. "     This  language  is  very  comprehen- 
sive, and  it  is,  we  believe,  conceded  that  it  embraces  every  kind  of  relief  which 
may  properly  be  said  to  be  incidental  to  the  foreclosure,  even  though  such  re- 
lief might  be  made  the  subject  of  an  independent  action.    Such  was  the  view 
of  the  court  in  the  two  cases  of  Avery  v.  WUIU,  24  Hun,  548,  and  Thomae  v. 
Harmon,  46  Hun,  75.    Both  of  those  cases  were  held  to  be  not  within  the 
rule,  because  the  reformation  there  asked  for  was  not  incidental  to  the  action 
of  foreclosure.     In  the  former  case  reformation  of  the  mortgage  itself  was 
asked  for  to  locate  the  land  conveyed,  without  which  the  mortgage  created  no 
lien  on  any  piece  of  land,  and  no  foreclosure  could  be  had;  and  the  proceeding 
to  obtain  the  reformation  was  held  to  be  primary  in  purpose  and  importance. 
In  tiie  latter  case  the  reformation  asked  for  was  also  of  the  mortgage  itself, 
and  would  have  the  effect  to  extend  its  lien  to  land  not  at  all  embraced  in  the 
conveyance  as  executed.     Both  cases  are  clearly  distinguished  from  this. 
The  reformation  here  decreed  does  not  affect  the  lien  of  the  mortgage,  but 
only  the  amount  of  interest  which  the  plaintiff  was  entitled  to  recover.     A 
cause  of  action  for  the  foreclosure  of  the  defendants'  equity  of  redemption,  in 
the  whole  of  the  land  embraced  in  the  judgment,  existed  without  the  refurma- 
tioo  of  the  bond.    The  decree  in  the  latter  respect  only  determined  the  period 
for  which  interest  was  to  be  computed.    We  think  this  relief  was  strictly  in- 
cidental, secondary,  and  ancillary  to  the  proceeding  to  foreclose  the  mortgage, 
and  that  it  was  clearly  within  the  jurisdiction  of  the  county  court,  as  defined 
by  section  848  of  the  CJode,  tupra.    The  evidence  in  support  of  the  allegation 
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of  a  clerical  error  in  drafting  the  condition  relating  to  interest,  thoagh  per- 
haps open  to  discussion,  was,  we  think,  sufficient  to  uphold  the  finding  of  the 
court  in  that  respect.    The  judgment  of  the  county  court  most  be  a£Brmed. 
All  concur. 


HiooiNS  V.  McCoMNBU.  et  aL 

(Supreme  Cmirt,  Qenerai  Term,  JBiffk  Department,    April  11,  ISOOi) 

Attachvsnt — EgciTABLE  Intibibt  nr  Laits. 

Ck>de  Civil  Proo.  N.  Y.  i  644,  provides  that  an  attachment  may  be  levied  onlj  on 
property  "  not  exempt  from  levy  and  sale  by  virtue  of  an  execution. "  Section  18S3 
provides  that  "the  interest  o{  a  person  holding  a  contract  for  the  purchase  of  resl 
property  is  not  bound  by  the  docketing  of  a  judgment,  and  cannot  be  levied  upon  or 
sold  by  virtue  of  an  execution  Issued  upon  a  judgment. "  Held,  that  the  equitable 
interest  of  a  person  holding  a  contract  of  purchase  of  land  is  not  subject  to  the  levy 
of  an  attachment,  though  seotlon  645  provides  that  the  real  property  which  may  M 
levied  on  in  attachment  includes  any  Interest  in  real  property,  either  vested  or  not 
vested,  which  Is  capable  of  being  aliened  by  the  defendant,  as  Uie  latter  only  applies 
to  legal  interest  in  lands. 

Appeal  from  special  term. 

Action  by  Abel  B.  Higgins  against  Abigail  McConnell  and  another.  De- 
fendant McConnell  appeals  from  a  judgment  overruling  her  demurrer  to  the 
complaint. 

Argued  before  Dwioht,  P.  J.,  and  Macomber  and  Goblbtt,  JJ. 

De  if.  Page,  for  appellant.    J.  F.  Parkhurst,  for  respondent. 

Dwioht,  F.  J.    The  action  was  brought  to  determine  conflicting  daims  at 
title  to  the  interest  of  the  purchaser  in  a  contract  for  the  purchase  and  sale  of 
lands,  and  for  specific  performance  of  the  contract.     The  sufficiency  of  the 
complaint  depends  upon  the  question  whether  such  interest  is  subject  to  sale 
on  execution,  after  judgment  against  such  purchaser  in  an  action  in  which  an 
attachment  had  been  issued,  and  proceedings  taken  thereon,  as  in  case  of  tbe 
levy  of  an  attachment.   We  regard  the  statute  as  conclusive  against  the  theorr 
of  the  complaint.    Section  644  of  the  Code  of  Civil  Procedure  permits  tbe 
levy  of  an  attachment  only  upon  property  "not  exempt  from  levy  and  sale  by 
virtue  of  an  execution;"  and  section  1253  provides  that  "the  interest  of  a  per- 
son holding  a  contract  for  the  purchase  of  real  property  is  not  bound  by  tbe 
docketing  of  a  judgment,  and  cannot  be  levied  upon  or  sold  by  virtue  of  an 
execution  issued  upon  a  judgment."    Counsel  for  the  plaintiff,  conceding  tbat 
no  lien  is  acquired  upon  the  interest  in  question  by  the  docketing  of  the  jodg'- 
ment  merely,  argues  that,  a  lien  having  been  previously  acquired  by  tbe  war 
of  an  attachment,  that  lien  may  be  enforced  by  sale  on  execution  after  juiig- 
monl,  and  for  .the  right  to  levy  an  attachment  on  such  interest  be  relies  upoa 
section  645  of  the  same  statute.     That  section  provides  that  "the  real  prop- 
erty, which  may  be  levied  upon  by  virtue  of  a  warrantof  attachment,  includes 
any  Interest  in  real  property,  either  vested  or  not  vested,  which  is  capable  of 
being  aliened  by  the  defendant."    This  was  a  new  provision,  introduced  by 
the  Code  of  Civil  Procedure,  and  was  evidently  intended,  as  indicated  by  tbe 
leviser's  note  to  the  section,  to  extend  the  provisions  of  section  644  to  all  cases 
of  alienable  legal  title  or  interest  in  lands,  though  not  vested.    It  did  not  re- 
move the  restrictions  imposed  by  sections  644  and  1253,  nor  change  the  rule 
which  existed  under  the  Revised  Statutes  and  Ihe  Code  of  Procedure,  totheeffeet 
that  the  equitable  interest  in  question  was  not  subject  to  levy  either  by  attach- 
oient  or  by  execution,  and  could  be  reached  by  a  creditor  only  by  proceedings 
in  the  nature  of  a  creditors'  bill  after  judgment  and  the  return  of  an  execo- 
tion  unsatisfied.    Sage  v.  Cartwright,  9  N.  Y.  49;  1  Rev.  St.  p.  744,  §4.  For 
the  reason  stated,  we  consider  tbe  plaintiff's  complaint  radically  defective,  and 
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the  demarrer  well  taken.  The  interlocutory  judgment  should  be  reversed, 
the  demurrer  allowed,  and  judgment  ordered  tor  the  defendant  thereon,  dis- 
missing the  complaint.     All  concur. 


MAHUTAtrruEEss'  &  Traders'  Bank  v.  Winslow  et  oL 
(Supreme  Court,  Oeneral  Term,  FIJth  Department.    April  11, 1890.) 

PlBTIES— New  DE7ENSA.NT8 — FlB^DINO. 

In  an  action  at  law  against  the  sureties  on  an  undertaking  given  on  appeal  from 
ajndgment,  the  answer  alleged  that  property  of  certain  third  persons,  in  the  hands 
of  pMntiff,  was  applicable  to  the  payment  of  the  judgment,  and  thus  to  the  dis- 
charge of  the  Uahuity  of  defendants,  and  that  this  Involved  an  accounting.  An  or- 
der was  made,  on  defendants'  motion,  bringing  in  these  third  persons  as  parties  de- 
fendants, and  giving  them  "twenty  days  from  the  service  of  the  said  answer  to 
plead  to  the  same. "  Held,  that  the  new  defendants  were  not  entitled  to  answer 
the  complaint. 

Appeal  from  special  term,  Erie  county. 

Action  by  the  Manufacturers'  &  Traders'  Bank  against  Nathan  H.  Wins- 
low  and  others.  There  was  a  judgment  for  defendants,  and  plaintiff  ap> 
peals. 

Argued  before  Dwioht,  P.  J.,  and  Macomber,  J. 

/.  &.  Milbum,  for  appellant.  &eorge  Wadsworth,  for  respondent  Welch. 
M.  H.  Peck,  for  respondent  Josephine  W.  Winslow. 

Dwioht,  F.  J.  The  action  was  brought  against  the  defendants  Nathan 
H.  Winslow  and  William  F.  Kip  on  an  undertaking  executed  by  them,  as 
sureties  for  Josephine  W.  Winslow,  to  perfect  her  appeal  to  the  court  of  ap- 
peals from  a  judgment  recovered  against  her  by  the  plaintiff.  The  answer  of 
the  two  original  defendants  admitted  the  facts  constituting  the  plaintiff's 
cause  of  action,  as  alleged  in  the  complaint,  but  set  up,  by  way  of  an  equita- 
ble defense,  various  matters  in  detail,  which  may  be  summarized  as  follows: 
Tiiat  the  judgment  recovered  against  Mrs.  Winslow  was  on  an  indebtedness 
to  the  plaintiff  of  the  Niagara  Falls  Paper  Manufacturing  Company,  a  corpo- 
ration, of  which  Mrs.  Winslow  was  a  trustree,  and  that  her  alleged  liability 
was  the  statutory  one  for  failure  to  make  and  file  an  annual  report;  that  she 
was  not  a  debtor,  on  her  own  account,  to  the  plaintiff  in  any  sum  whatever, 
nor  to  the  Niagara  Falls  Paper  Company,  but  that  said  company  was  her 
debtor  in  the  sum  of  S50,000and  upwards;  that  at  various  times — some  of 
tliem  "at  and  before  the  trial  of  the  action  in  which  the  judgment  of  Mrs. 
Winslow  was  obtained,"  and  some  of  them  "since  the  recovery  of  the  Judg- 
ment upon  which  the  undertaking  was  given" — the  Niagara  Falls  Paper  Com- 
pany, its  president,  Lauren  C.  Woodruff,  both  as  such  and  individually,  and 
Mrs.  Winslow  herself,  had  transferred,  turned  out,  and  delivered  to  the  plain- 
tifr  large  amounts  of  securities,  property,  and  money  "for  the  security,  pay- 
ment, and  satisfaction"  of  the  company's  indebtedness  to  the  plaintiff,  in- 
cluding the  indebtedness  upon  which  such  judgment  was  recovered,  from,  out 
of,  and  by  means  of  which  tlie  plaintiff  bad  realized  large  sums  of  money,  upon 
the  proper  application  of  which  the  judgment  against  Mrs.  Winslow,  upon 
which  the  undertaking  of  the  defendants  was  given,  was  and  would  be  fully 
paid  and  satisfied;  and  the  defendants  prayed  for  judgment  that  an  account- 
ing might  be  had  of  the  amounts  so  realized  by  the  plaintiff,  applicable  to  the 
extinguishment  of  the  liability  represented  by  said  judgment,  and  that  the 
same  be  so  applied  to  the  extent  of  the  liability  claimed  by  the  plaintiff  against 
the  defendants,  and  that  the  plaintiff's  complaint  be  dismissed.  Upon  this 
answer,  to  which  no  exception  seems  to  have  been  taken  by  demurrer  or  oth- 
erwise, and  an  affidavit  mainly  in  reafl9rmance  thereof,  and  showing  the  ap- 
pointment of  Welch  as  receiver  of  the  paper  company,  the  original  defendants 
moved  the  court  to  bring  in  new  defendants,  including  Mrs.  Winslow  and  the 
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receiver,  Welch,  "as  additional  and  necessary  parties"  to  the  action.    The  or- 
der was  granted,  apparently  without  opposition  on  the  part  of  the  plaintiff, 
and  contained  directions  for  the  service  of  the  complaint  and  of  the  original 
answer  on  each  of  the  new  defendants,  who  should  have  "twenty  days  from 
the  service  of  tlie  said  answer  to  plead  to  the  same."    Mrs.  Winslow's  answer 
was  a  transcript  of  that  of  the  original  defendants,  adding  the  superfloooa 
admission  of  the  truth  of  the  same.     The  answer  of  the  defendant  Welch,  as 
receiver  of  the  Niagara  Falls  Paper  Company,  also  admitted  all  the  facts  con- 
stituting the  plaintiff's  cause  of  action,  and  that  the  judgment  secured  by  tlie 
undertaking  of  the  defendants  had  not  been  paid,  unless  by  reason  of  the  mat- 
ters alleged  in  the  answer,  of  which  he  disclaimed  knowledge  or  information 
sufficient  to  form  a  belief.    It  denied  that  the  paper  company  was  indebted 
to  Mrs.  Winslow  in  any  sum,  and  averred  that  the  alleged  indebtedness  of 
Mrs.  Winslow  to  the  company  mentioned  in  the  answer  of  the  original  de- 
fendants was  the  subject  of  an  action  theretofore  commenced  by  Mrs.  Winslow 
against  the  company,  and  then  pending  and  undetermined.     The  answer  of 
the  receiver  then  proceeded  to  allege  dealings  and  transactions  between  the 
paper  company  and  the  plaintiff,  as  alleged  in  the  answer  of  Winslow  and 
Kip,  and  otherwise,  by  which  large  amounts  of  property  and  large  sums  of 
money  of  the  company  came  into  the  hands  of  the  plaintiff,  and  which  were 
largely  in  excess  of  the  moneys  paid  out  by  it  to  and  for  the  use  of  the  com- 
pany.   These  allegations  are  altogether  general,  with  the  exception  of  one  re- 
lating to  the  receipt  by  the  plaintiff  of  a  large  quantity  of  printing  paper,  and 
its  sale  for  the  account  of  the  paper  company,  by  which  the  plaintiff  realized 
several  thousand  dollars,  for  which  the  receiver  drew  his  check  payable  to  the 
order  of  his  attorney;  which,  being  duly  indorsed,  was  presented  to  the  plain- 
tiff for  payment,  and  payment  thereof  was  refused.     And  the  receiver  con- 
cludes his  answer  with  a  demand  for  an  accounting  between  the  plaintiff  and 
the  paper  company,  and  that  the  amount  due  from  the  former  to  the  latter  be 
ascertained,  and  that  the  receiver  have  judgment  therefor. 

The  motion  of  the  plaintiff  is  to  strike  out  the  whole  of  the  answer  of  Mrs. 
Winslow  except  her  admission  of  the  truth  of  the  answer  of  the  original  de- 
fendants, and  from  the  answer  of  the  receiver  all  except  his  denial  of  the  in- 
debtedness of  the  company  to  Mrs.  Winslow,  and  his  plea  of  a  pending  action 
between  those  parties.  We  are  inclined  to  think  that  both  of  the  motiou 
should  have  been  granted.  In  the  case  of  Mrs.  Winslow's  answer,  no  groand 
of  the  motion  is  specifled  in  the  BOtice;  but  no  preliminary  objection  was 
made  on  that  ground,  and,  as  far  as  appears,  the  motion  in  both  cases  was 
heard  on  its  merits.  In  the  case  of  the  receiver,  the  ground  stated  is  that  the 
portions  of  the  answer  objected  to  are  unauthorized  by  the  order  which  brongiit 
in  the  additional  defendants,  and  by  the  law  and  practice  of  the  court;  and 
the  briefs  and  argu  ments  of  counsel  indicate  that  both  motions  were  based  apon 
the  broad  ground  that  the  additional  defendants  were  not  entitled  to  make  any 
answer  to  the  complaint;  and  this  position  seems  to  us  tenable.  The  com- 
plaint was  in  a  simple  action  at  law  to  recover  from  the  original  defendants 
the  amount  of  a  judgment  which  they  had  undertaken  to  pay  in  the  event— 
which  had  occurred — of  affirmance  by  the  court  of  appeals.  Their  defense 
was  purely  affirmative,  to  the  effect  that  property  and  credits  of  certain  third 
persons,  in  the  hands  of  the  plaintiff,  were  applicable  to  the  payment  of  tbs 
judgment,  and  thus  to  the  discharge  of  the  liability  of  the  defendants  against 
whom  the  action  was  brought;  and  this  involved  the  necessity  of  an  account- 
ing to  ascertain  what  property  and  credits  were  so  applicable.  The  order 
bringing  in  these  third  persons  as  parties  to  the  action  was  apparently  made 
on  the  theory  that  they  might  be  interested  to  deny  the  allegations  of  the  an- 
swer, and  make  common  cause  with  the  plaintiff  in  resisting  the  application  of 
property  and  credits  belonging  to  them  to  the  payment  or  discharge  of  tlw 
liability  of  the  original  defendants.    They  could  not  be  heard  to  deny  llie 
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plaintiCTs  cause  of  action,  because  they  were  not  parties  to  it,  nor  to  set  ap  any 
affirmative  defense  thereto  by  way  of  avoidaace  or  set-off  or  counter-claim; 
and  therefore  it  was,  we  suppose,  that  the  order  which  brought  them  in  gave 
them  leave  only  to  plead  to  the  answer  of  the  other  defendants,  which  plead- 
ing alone  contained  allegations  or  asked  for  relief  which  in  any  manner  af> 
fected  their  rights.  Otherwise,  what  would  be  the  atattu  of  the  case  if  the 
answer  of  the  original  defendants  should  be  withdrawn?  Undoubtedly,  the 
plaintiff  would  be  entitled  to  the  judgment  asked  for  in  the  complaint;  but, 
upon  the  theory  of  the  new  defendants,  It  must  still  litigate  the  affirmative 
defenses  and  causes  of  action  set  up  by  them.  We  do  not  see  that  there  was 
anything  in  the  complaint  which  called  for  or  permitted  an  answer  from  either 
cf  the  respondents,  and  we  are  of  opinion  that  the  motions  to  strike  out  should 
bare  been  granted.  The  orders  appealed  from  should  be  reversed,  and  the  mo- 
tions severally  granted;  but  as  the  case  is  somewhat  anomalous,  and  the  ques- 
tions involved  novel,  the  order  should  be  without  costs  of  the  appeal  to  either 
party. 


Agar  et  al.  v,  Tibbetts. 
(Supreme  Court,  Oeneral  Term,  J^Vth  Department    April  11, 1890.) 

RxnBBNo — DisoosTiirnAiios — Costs. 

On  reference  of  a  claim  against  the  estate  of  a  decedent  under  8  Rev.  St.  N.  Y. 
(7th  Ed.)  p.  S2S9,  f  86,  a  judgment  rendered  in  plalntlils'  favor  was  reversed  at  genp 
eral  term  and  a  new  trial  granted,  with  costa  to  abide  the  event.  After  a  new  ref- 
eree had  been  appointed  and  the  oanse  noticed  for  trial,  plaintiffs  moved  for  an  or- 
der diaoon  tinning  the  proceeding  beoause  of  an  adverse  decision  of  the  court  of  ap- 
peals. Held,  under  section  87,  providing  that  costa  may  be  awarded  "as  in  actions 
against  executors, "  that  defendant  was  entitled  to  his  costa  in  the  proceeding  as  a 
condition  of  granting  the  order. 

Appeal  from  special  term,  Erie  county. 

A  proceeding  by  Wilson  Agar  and  another  against  the  estate  of  Jasper  Ken- 
ny, deceased.  The  executrix  appeals  from  an  order  granting  plaintiffs'  mo- 
tion to  discontinue  the  proceeding  on  payment  of  a  specified  portion  of  her 
costs. 

Argued  before  Dwight,  F.  J.,  and  Maoohbeb,  J. 

9.  W.  Harding,  for  appellant.    E.  B.  Charles,  for  respondents. 

DwiOHT,  P.  J.  The  proceeding  was  by  reference,  under  the  statute,  (8 
Rev.  St,  7tb  Ed.,  p.  2299,  §  86.)  of  a  disputed  claim  against  the  estate  of  a 
deceased  person.  The  claim  was  based  upon  an  alleged  judgment  of  a  jus- 
tice's court  against  the  defendant's  testator.  On  the  trial  before  the  referee 
the  plaintiffs  gave  no  evidence  of  the  judgment  or  of  the  jurisdiction  of  the 
JQstice's  court,  except  by  the  transcript  of  the  judgment  filed  in  the  clerk's 
office  of  the  county.  The  referee  reported  in  favor  of  the  plaintiffs,  and  his 
report  was  confirmed  at  special  term,  and  judgment  was  entered  thereon.  On 
appeal  to  this  court  the  judgment  and  order  were  reversed  on  the  ground  that 
there  was  no  presumption  of  the  jurisdiction  of  the  justice's  court;  that  al- 
though, by  the  filing  of  the  transcript,  the  judgment  became  a  judgment  of 
the  county  court  for  the  purposes  of  its  execution,  yet  that  it  did  not  thereby 
obtain  the  benefit  of  the  presumption  of  jurisdiction  which  attaches  to  judg- 
ments rendered  in  the  county  court;  and  that  the  fact  of  jurisdiction  must  be 
affirmatively  proved  to  give  effect  to  the  judgment  as  the  basis  of  an  action. 
46  Han,  52.  A  new  trial  was  accordingly  granted,  with  costs  of  the  appeal 
to  abide  the  final  award  of  costs.  After  some  delay  a  new  referee  was  ap- 
pointed, and  after  the  cause  was  noticed  for  trial  before  him  the  plaintiffs 
moved  at  special  term  for  an  order  discontinuing  the  proceeding  without  costs ; 
and  the  order  was  made,  from  which  tliis  appeal  is  taken,  discontinuing  the 
proceeding  on  payment  by  the  plaintiffs  of  the  costs  and  disbursements  of  the 
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appeal  to  the  general  term,  and  the  fees  of  the  new  referee,  "and  witbont  other 
costs." 

The  Revised  Statutes  provide  for  costs  in  this  proceeding  "as  in  acUoiu 
against  executors. "    2  Rev.  St.  p.  89,  §  37,  (3  Rev.  St.  7th  Ed.)  p.  2800.    Ttiis 
provision  is  qualifled  in  respect  to  the  award  of  costs  to  the  plaintiff  by  sections 
1835  and  1836  of  the  Code  of  Civil  Procedure,  but  those  sections  have  no  refer- 
ence to  the  question  of  costs  in  favor  of  the  defendant.     The  proceeding  is  not 
within  the  provisions  of  section  3240  of  the  Code,  and  the  award  of  costs  is 
not  in  the  discretion  of  the  court.     The  right  to  costs  of  the  defendant,  in 
such  proceedings,  is  regulated  by  section  32^.    The  correctness  of  all  these 
propositions  is  reo<^nized  in  the  case  of  Bopkins  v.  Lott,  111  N.  T.  577,  19 
N.  E.  Rep.  273.     We  are  justifled,  therefore,  in  treating  the  questions  in  this 
case  as  if  they  arose  in  "an  action  in  which  ttie  complaint  demands  judgment 
for  a  sum  of  money  only."    In  such  case,  by  the  terras  of  section  3^,  re- 
ferring to  section  3228,  the  defendant  is  entitled  to  costs,  of  course,  npon  the 
rendering  of  Qnal  judgment,  unless  the  plaintiff  is  entitled  to  costs  as  pre- 
scribed in  the  section  referred  to.     The  words  "upon  the  rendering  of  final 
judgment,"  in  both  of  the  sections  3228  and  3229,  were  added  in  the  latest 
revision  of  the  Code,  and  are  an  instance  of  the  chief  revisor's  careful  atten- 
tion to  detail.    They  cannot,  probably,  have  been  intended  to  limit  ttie  right 
to  costs  of  either  party  to  those  cases  alone  in  which  the  action  is  prosecuted 
to  final  judgment.    They  do,  no  doubt,  limit  the  right  of  the  party  to  enter 
judgment  for  costs  without  direction  of  the  court;  and  we  assume  that  the 
provision  in  question  does  not  change  the  rule  of  practice  which  has  so  long 
and  uniformly  prevailed,  that  the  defendant  in  a  common-law  action  will 
have  the  costs  which  have  already  accrued  awarded  to  him  by  the  court  as  a 
condition  of  the  discontinuance  of  the  action  by  the  plaintiff,  except  in  a  case 
where  such  an  award  of  costs  would  work  manifest  injustice  to  the  plaintiff. 
Such  a  case  has  always  been  regarded  as  an  exception  to  the  rule,  as,  for  ex- 
ample, where  the  defendant  has  obtained  a  banlcrupt's  discharge  after  the 
commencement  of  the  action,  {Hart  v.  Storey,  1  Johns.  143;)  or  had  fraudu- 
lently concealed  the  fact  of  bis  infancy  from  the  plaintiff,  ( Van  Buren  v.  Fort, 
4  Wend.  209 ;)  or  where,  in  an  action  for  a  penalty,  the  law  imposing  the  pen- 
alty was  repealed  after  action  brought,  (Cole  v.  Rose,  65  How.  Pr.  520;)  or 
where  one  named  as  a  defendant  by  mistake,  and  not  served  with  process,  has 
intruded  himself  into  a  litigation,  the  result  of  which  could  in  no  manner  af- 
fect his  interest,  {Mantifacturing  Co.  v.  Krause,  9  Abb.  Pr.  175,  note.)    The 
case  of  De  Barante  v.  Dej/ermand,  41 N.  Y.  355,  (correctly  r^orted  in  40  How. 
Pr.  180,)  relied  upon  by  the  respondents  here,  was  clearly  a  case  coming  within 
the  exception  to  the  rule.    In  that  case  the  defendant  held  a  release  which 
was  a  complete  defense  to  the  action,  but  which  he  and  his  counsel  had  pur- 
posely omitted  to  plead.    When  the  cause  was  ready  for  trial,  they  produced 
it  to  the  counsel  for  the  plaintiff,  and  declared  that  they'proposed  to  rely  upon 
it.     Upon  these  facts,  which  appear  in  the  report  of  the  case  last  cited,  (40 
How.  Pr.  180,)  the  plaintiff  was  allowed  to  discontinue  his  action  without 
costs.    Judge  Mason,  in  his  opinion  reported  as  above,  points  out  that  the 
result  would  have  been  the  same  if  the  action  had  proceeded,  and  the  defend- 
ant had  attempted  to  avail  himself  of  the  release  as  he  proposed.    This  he 
could  have  done  only  by  amendment  of  his  answer,  and  that  the  court  would 
not  have  permitted  except  upon  condition  that  the  plaintiff  have  leave  to  dis- 
continue without  costs,  if  he  elected  to  do  so.     The  case  of  Winans  v.  Winatu, 
54  N.  Y.  Super.  Ct.  541,  is  authority  for  the  proposition  that  the  court  may, 
in  a  proper  case,  refuse  leave  to  discontinue  even  on  payment  of  costs,  and 
that  it  may  also,  in  a  proper  case,  impose  terms  in  addition  to  the  payment  of 
costs.    Other  cases  cited  by  counsel  for  the  plaintiffs  which  have  not  already 
been  noticed  were  suits  in  equity,  in  which  costs  were  unquestionably  in  the 
discretion  of  the  court. 
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The  caae  before  us  was  in  the  nature  of  an  action  at  law,  and  against  the 
estate  of  a  deceased  person.    It  was  undoubtedly  the  duty  of  the  defendant  to 
interpose  the  defenses  upon  which  she  has  virtually  succeeded,  and  we  are  un- 
able to  see  that  the  case  is  within  the  exception  to  the  rule  entitling  her  to 
costs  upon  a  discontinuance.     The  plaintifTs  first  prosecuted  their  claim  with- 
out being  able  to  make  proof  of  a  valid  judgment  upon  which  to  base  it;  and, 
not  being  able  to  supply  the  proof  required  by  the  decision  of  the  general  term, 
we  tliink  the  further  prosecution  of  the  claim  was  not  altogether  reasonable. 
The  prosecution  was,  however,  continued — with  the  intention,  it  is  stated,  of 
finally  going  to  the  court  of  appeals  on  the  question  decided  adveraly  to  them 
by  the  genwal  term — until  the  decision  in  the  court  of  appeals  of  the  case  of 
Dieffenbaeh  t.  Roch,  20  N.  £.  Bep.  560.     That  decision  fully  sustained  the 
holding  of  the  general  term  in  this  case,  to  the  effect  that  filing  the  transcript 
of  a  justice's  judgment  in  the  clerk's  office  does  not  make  it  a  judgment  ren- 
dered In  the  county  court;  and,  on  that  ground,  held,  further,  that,  under  the 
Code  of  Civil  Procedure,  §  382,  the  six-years  statute  of  limitations  applied  to 
actions  on  such  judgments.     Thus  doubly  defeated  in  their  proceeding,  the 
plaintills  decided  not  to  prosecute  it  any  further,  and  applied  for  an  oixier  of 
discontinuance.    We  do  not  think  the  decision  of  the  court  of  appeals,  unex- 
pected though  it  may  have  iMen  to  the  plaintiffs,  was  ground  for  exempting 
them  from  the  payment  of  the  costs  upon  a  discontinuance  of  their  proceed- 
ing against  the  defendant.     That  decision  merely  anticipated  the  judgment 
vrhlch  must  have  been  rendered  in  their  own  case  had  it  reached  the  court  of 
last  resort  in  advance  of  DUffenbaeh  v.  Rooh;  and  upon  the  rendition  of  that 
judgment,  which  wonld  have  been  final,  the  defendant  would,  unquestionably, 
have  been  entitled  to  costs  of  the  entire  proceeding.    The  effect  of  the  earlier 
decision  in  DUffenhach  v.  Roch,  was  to  save  to  the  plaintiffs  a  very  large  ad- 
dition to  the  costs  which  they  had  incurred  at  the  date  of  their  application  for 
a  discontinuance.    The  case  of  BwaiMy  t.  Roach,  4  Abb.  Fr.  16,  which  is 
cited  by  counsel  for  the  respondents  as  authority  for  the  proposition  that  a  de- 
cision by  the  court  of  appeals  decisive  against  a  pending  action  may  be  ground 
for  allowing  a  discontinuance  of  such  action  without  ousts,  was  a  case  of  very 
exceptional  circumstances;  and  tlie  order  was  made,  expressly,  upon  the  ground 
that,  being  an  action  of  equitable  cognizance,  it  was  not  within  section  304, 
Code  Proc,  and  therefore  costs  were  in  the  discretion  of  the  court.    We  think 
the  order  appealed  from  must  be  reversed,  and  the  motion  denied,  or,  at  the 
option  of  the  plaintiffs,  order  modified  by  substituting  for  the  terms  imposed 
thereby  the  condition  of  payment  of  the  defendant's  costs  of  the  proceeding 
as  in  an  action. 

Maoombbr,  J.,  concurs.    Coblett,  J.,  not  sitting. 


Mabvin  et  al.  v.  Bbandt  et  al. 
{Supreme  Court,  General  Term,  Fifth  Department.    April  11, 18W.) 

L  JtroeMBXT— Rbofeniks — Koir-IlBsisBirr  DBVByoAST. 

To  enable  a  defendant  served  ont  of  the  state  to  oome  In  and  defend,  under  Code 
Civil  Froc  N.  Y.  1 44S,  permitting  a  defendant  thus  served  to  defend  the  action  on 
applioation  and  ramoieut  cause  shown,  within  one  year  after  service  of  the  notice 
01  the  Judgment,  and.  In  the  absence  of  such  notioe,  within  seven  years,  it  is  not 
incumbent  on  bim  to  show  Irregularity  in  the  proceedings  or  any  defect  in  the  judg- 
ment. 
2.  Same — Lachss. 

Nor  is  it  laches  on  his  part  to  make  the  applioation  at  the  latest  period  prescribed, 
where  no  intervening  facta  appear  rendering  it  unoonsoionable  tor  the  application 
to  be  granted. 
SL  Sajo— Pboposxd  Dbtbhsb. 

SufDcient  cause  Is  shown  for  granting  the  application  when  the  proposed  answer 
denies  that  defendant  executed  the  mortgage  the  foreclosure  of  which  is  sought  to 
be  set  aside,  and  is  sustained  by  the  moving  affidavits. 
v.8ii.v,B.no.7 — 88 
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Appeal  from  Chautauqua  county  court. 

Action  of  foreclosure  brought  by  Robert  N.  Marvin  and  others  a^ost 
Pbebe  Brandy  and  others.  Defendant  Brandy  appeals  from  an  order  denying 
ber  application  for  an  order  opening  the  judgment  taken  against  her  by  de- 
fault, and  for  leave  to  come  in  and  defend. 

Argued  before  Dwioht,  P.  J.,  and  Macomber  and  C!oblett,  JJ. 

E.  R.  Bootey  and  V.  E.  Peokham,  tor  appellant.  Cook,  Finher  <£  Wade, 
for  respondents. 

Macomber,  J.  The  motion  of  the  appellant,  Phebe  Brandy,  which  was 
denied  by  the  special  county  judge  of  Chautauqua  county,  was  made  under 
section  445  of  tlie  Code  of  Civil  Procedure  relating  to  the  appearances  and  de- 
fenses of  the  parties  defendant  in  an  action  who  are  served,  not  peiaonally. 
but  by  order  of  publication.  This  section  of  the  Code  permits  a  party,  thus 
served  without  the  state,  to  defend  the  action,  on  application  and  snfficieot 
cause  shown,  (1)  at  any  time  before  Qnal  judgment;  (2)  after  final  judg- 
ment, and  at  any  time  within  one  year  after  personal  service  of  a  written 
notice  of  the  judgment;  and,  (3)  if  such  notice  has  not  been  served,  thea 
within  seven  years  after  the  filing  of  the  judgment  roll. 

This  action,  which  was  brought  to  foreclose  a  mortgage  purporting  to  hare 
been  executed  by  the  defendant  Joseph  P.  Brandy  and  the  appellant,  his  wife, 
to  David  Beaty,  to  secure  a  bond  in  the  sum  of  $7,500,  with  interest,  was  be- 
gun in  the  month  of  August,  1883.  The  appellant  was  served  personally  in 
the  city  of  Philadelphia  with  a  copy  of  the  summons  and  complaint  under  an 
order  of  publication.  !No  defense  being  interposed  by  her,  judgment  was 
taken  against  all  of  the  defendants  on  the  24th  day  of  December,  1883,  aaJ 
the  sale  of  the  mortgaged  premises  was  made  on  the  6th  day  of  Februair, 
1884.  A  report  of  such  sale  was  subsequently  made  to  the  court,  and  the 
usual  order  of  confirmation  was  granted.  No  notice  of  the  entry  of  the  judg- 
ment was  served  upon  the  appellant.  Her  motion  for  leave  to  defend  tti« 
action  was  made  within  the  seven  years  mentioned  in  the  statute.  The 
learned  special  county  judge,  though  writing  no  opinion,  in  making  bis  de- 
cision of  the  motion  has  manifestly  placed  the  denial  of  it  upon  the  ground 
that  the  application  was  addressed  solely  to  the  discretion  of  the  court,  and 
that  in  the  exercise  of  such  discretion  the  motion,  which  was  delayed  for  six 
years  and  eleven  months,  ought  to  be  denied.  The  sole  question  is  whether 
this  conclusion  was  correct  or  not.  It  will  be  observed  that  the  present  Code 
has  wrought  a  material  change  in  the  language  of  section  135  of  the  Code  of 
Procedure.  As  the  statute  now  reads,  the  application  must  be  grantisl  if 
sufficient  cause  be  shown  therefore.  We  are  left  somewhat  in  the  dark  as 
to  what  might  or  might  not  be  deemed  sufficient  cause,  under  the  language  of 
the  statute;  but  it  is  plain  that,  if  a  case  is  presented  where  sufficient  caus« 
is  actually  shown  for  the  interposition  of  an  answer  by  a  defendant  tbus 
served  out  of  the  state,  the  court  has  no  discretion  in  the  premises,  but  roust 
grant  the  motion.  On  principle,  it  would  seem,  where  a  limitation  of  time 
is  given  to  defend  as  by  this  section,  namely,  within  one  year  after  the  serv- 
ice of  the  notice  of  the  judgment,  and,  in  the  absence  of  such  notice,  within 
seven  years,  that  the  right  to  defend  was  absolute.  It  clearly  is  not  iDCum- 
bent  upon  the  applicant  to  show  any  irregularity  in  the  proceedings  bad 
against  him,  or  any  defect  in  the  judgment  from  which  he  ought  to  be  re- 
lieved. The  fact  must  not  be  lost  sight  of,  that  this  is  a  jurisdictional  ques- 
tion, and  not  merely  one  of  procedure  and  practice,  where  the  imperatiTe 
"must"  may  be  treated,  not  as  mandatory,  as  was  dune  in  the  case  of  Flei$eh- 
mann  v.  Bennett,  79  N.  Y.  579,  where  the  question  arose  only  upon  an  ap- 
plication for  leave  to  file  a  supplemental  complaint  under  section  544  of  the 
Code.  We  do  not  understand  the  court  of  appeals  there  to  intimate  any  de- 
cision which  would  warrant  this  court,  where  the  question  of  jurisdiction 
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and  the  rigbt  to  defend  is  involved,  to  depart  from  a  plain  reading  of  tlie 
statute  relating  to  service  of  process.     An  inspection  of  the  decision  referred 
to  'Will  show  that  there  is  nothing  in  the  opinion  of  the  court  of  appeals  which 
would  justify  the  general  and  sweeping  head-note  beyond  the  proposition 
that  an  application  for  such  relief  must  ho  upon  notice.     As  it  seems  to  us, 
the   cases  arising  under  the  Code  of  Procedure,  such  as  Roche  v.  Ward,  7 
Howr.  Pr.  416;  Jaequerson  v.  Van  Srhen,  2  Abb.  Pr.  815;  and  prior  thereto,  as 
Hartioell  v.  White,  9  Paige,  368, — have  no  application  to  the  present  Code, 
and  that  it  is  no  longer  necessary  to  enable  a  defendant  served  out  of  the 
state,  to  defend  within  the  time  limited  by  this  section  of  the  present  Code, 
to  show  any  irregularity  or  any  defect  in  the  proceedings  to  enable  him  to  be 
let  in  to  defend  as  a  favor.     This  proposition  does  not  by  any  means,  how- 
ever, relieve  a  party  thus  applying  from  showing  sufficient  cause  for  the 
granting  of  the  application.    Notwithstanding  the  positive  and  unmistalcable 
language  of  the  Code,  permitting  a  person  thus  to  come  in  within  the  times 
already  stated,  if  it  should  appear,  for  instance,  that  the  applicant  bad  been 
by  his  own  acts  or  deeds  estopped  to  make  the  application,  or  had  knowingly 
enjoyed  some  of  the  fruits  of  the  judgment,  or  that  the  proposed  answer  was 
f rivoloos,  and  other  like  reasons,  there  would  be  no  ground  for  granting  the 
motion.    In  the  case  before  us  on  this  appeal,  it  is  estoblished  that  the  appel- 
lant, -when  served  with  the  summons  and  complaint,  was  quite  ill,  and  that 
she  did  not  realize  that  the  action  had  been  brought  for  the  foreclosure  of 
this  mortgage,  though,  of  coarse,  a  close  inspection  (^  the  papers  would  have 
shown  her  that  such  was  the  case.     It  is  true  that  she  returned  to  the  state 
of  l«rew  York,  and  lived  in  the  city  of  Brooklyn  for  some  time  afterwards, 
but  she  had  received  no  information  that  any  judgment  had  been  entered 
against  her  for  several  years  after  the  rendition  of  the  same.    Indeed,  she 
brought  an  action  for  the  admeasurement  of  her  dower  in  these  mortgaged 
premises,  and  had  been  subsequently  advised  that  she  was  liable  to  be  de- 
fesited  therein  upon  the  ground  of  this  judgment;  whereupon  this  motion 
was  made.    While  this  judgment  was  outstanding,  and  apparently  regular 
and  valid,  no  action  for  her  dower  could  be  maintained. 

The  proposed  answer  is  a  positive  denial  that  this  defendant  executed  the 
mortgage  which  was  foreclosed  in  this  action.     Her  own  affidavit  in  addition 
shows  Uiat  not  only  did  she  claim  consistently  during  all  these  ^ears  that  she 
bad  not  executed  the  mortgage,  but  the  further  fact  that  she  had  been  im- 
portuned to  execute  the  same,  and  had  refused  to  do  so,  and  that  such  im- 
portunity and  such  refusal  had  made  such  an  impression  upon  her  mind  as 
there  oould  be  no  doubt  of  the  fact,  according  to  her  recollection.    It  is  not 
necessary,  however,  to  consider  these  facts,  or  those  adduced  in  the  affidavits 
which  were  filed  in  behalf  of  the  plaintifts,  designed  to  show  that  the  signa- 
ture is  that  of  this  appellant;  for  a  question  of  this  grave  importance  should 
not,  in  any  event,  be  tried  upon  affidavits.    The  proposed  answer,  putting  in 
issue,  as  it  does,  the  fact  without  the  existence  of  which  no  judgment  could 
be  properly  taken  against  the  appellant,  is  sustained  by  the  facts  heretofore 
stated,  and  it  made  a  case,  being  supported  by  affidavits  of  regularity,  which, 
in  oar  judgment,  required  the  county  court  to  grant  the  application,  for  there 
did  not  appear,  upon  the  hearing  before  that  court,  any  fact  which  could  pre- 
clude the  applicant,  by  any  act  of  hers,  for  availing  herself  of  the  provisions 
of  this  statute.    Under  these  facts,  no  question  of  laches  arises.     Where  the 
statute  plainly  prescribes  a  time  within  which  a  thing  may  be  done,  it  is  not 
laches  on  the  part  of  the  litigant  to  make  a  motion,  even  ^  the  latest  period 
prescribed,  where  no  intervening  facts  appear  rendering  it  unconscionable  for 
the  application  to  be  granted.    But  proper  terms  for  granting  the  motion 
mnst  be  imposed.    If  our  rendering  of  this  statute  is  correct,  it  would  be 
competent  for  the  oourt  to  grant  a  motion  of  this  character  without  imposing 
the  costs,  when  the  same  is  made  before  final  judgment;  but  after  judgment, 
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whether  the  motion  be  made  within  the  one  year  after  notice,  or  within  seven 
years,  in  the  at>sence  of  notice;  just  terms  must  be  imposed  as  a  condition  of 
opening  the  default.  In  this  instance  we  think  that  the  payment  of  the  costs 
of  the  plaintiff  as  contained  in  the  judgment  roll,  without  interest,  woold  be 
proper  terms  to  be  imposed  as  a  condition  of  granting  tlie  motion.  The  order 
should  be  reversed,  with  $10  costs  and  disbursements,  and  the  motion  granted, 
on  payment  of  the  costs  as  above  indicated. 

DwiOHT,  P.  J.,  concurs.    Goblett,  J.,  concurs  in  result. 


BBADIMa  V.  Lahphieb. 

(Supreme  Court,  Oeneral  Term,  Fifth  Department.    April  11, 1890.) 

Tbovbr  and  Conversion— Demand. 

Where  defendant  In  an  action  for  conversion  claims  in  his  answer  to  be  alKobite 
owner  of  the  property,  and  does  not  deny  on  the  trial  the  sale  of  the  property  bj 
him,  and  the  appropriation  of  the  proceeds,  his  objection,  on  appeal,  tliat  no  demmi 
appears  to  have  been  made  by  plaintiff  for  possession  of  the  property  before  soli 
brought,  is  without  merit. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  William  B.  Beading  against  Jeremiah  0.  Lamphier  to  recover 
damages  for  conversion  of  persona!  property  belonging  to  bis  intestiCe. 
There  was  a  verdict  and  judgment  for'plaintiff,  and  defendant  appeals. 

Argued  before  Dwight,  P.  J.,  and  Maoohber,  J. 

S.  B.  Vedder,  for  appellant.    Emery  ASiokman,  for  respondent. 

Maoohber,  J.  The  action  is  for  damages  for  the  conversion  of  certaiD 
horses,  hogs,  wagons,  and  farming  implements,  together  with  hay,  grain,  iiod 
other  farm  produce,  owned  by  the  plaintiff's  intestate.  The  foundation  of 
tlie  plaintiff's  right  of  action  is  the  claim  that  the  deceased  was  working  two 
farms  on  shares  for  the  defendant,  and  that  in  pursuance  of  their  agreement 
he  was  entitled  to  his  one-half  of  the  products  of  the  land,  and  that  he  owned 
the  articles  of  personal  property  in  his  own  right.  On  the  other  hand,  it  is 
claimed  by  the  defendant  that  the  plaintiff's  intestate  was  his  hired  man  only, 
and  had  no  interest  in  the  products  of  the  farm,  and  that  he  had  in  fact,  be- 
fore entering  upon  his  services,  sold  to  the  defendant  the  horses  andothersn- 
imals,  and  the  farming  implements. 

The  answer  does  not  suflSciently  deny  the  appropriation  and  conversion  bf 
the  defendant  of  this  property,  provided  the  fact  appears  to  be  established 
that  the  deceased  worked  such  farm  on  shares,  and  owned  these  several  ar- 
ticles of  personal  property.  Indeed,  the  answer  asserts  positively  that  tliear- 
licles  of  personal  property  and  the  produce  of  the  farm  mentioned  in  the  com- 
plaint belonged  absolutely  to  the  defendant.  Under  these  circumstances,  Uie 
contention  made  upon  this  appeal,  that  no  demand  appears  to  have  been  made 
by  the  plaintiff  for  the  possession  of  this  properly  before  the  action  Vii> 
brought,  does  not  commend  itself  to  our  favorable  attention,  because,  if  Ibe 
defendant  has  chosen  the  attitude  of  claiming  in  his  answer  to  be  the  absolnte 
owner  of  all  this  property,  while  not  denying  upon  the  trial  its  sale  by  bimto 
other  parties,  and  the  appropriation  of  the  proceeds  thereof  by  him,  ibe  pur- 
pose of  the  demand  would  have  been  wholly  unavailing,  and  hence  annecei- 
sary  to  be  made  before  the  action  was  brought.  It  is  enough  if  it  sppeand, 
as  it  did  in  Dyckman  v.  Valiente,  42  N.  Y.  549,  as  well  as  in  this  case,  that 
the  defendant  ha<f  sold  the  property  as  his  own,  ignoring  the  right  of  tbe 
plaintiff  to  share  in  it.  The  question  was  properly  treated  at  the  trial,  and 
also  in  the  briefs  upon  this  argument,  as  consisting  solely  of  one  of  fact,  for 
tiie  determination  of  the  jury.  A  discussion  of  the  evidence  would  be  but  a 
reproduction  of  it,  and  would  not  be  advantageous  to  any  of  the  parties.   ^^ 
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are  satisfied  that  the  jury  reached  an  intelligent  verdict.    In  answer  to  the  ar- 
gument of  the  respondent,  we  deem  it  incumbent  to  saj  that  we  do  not  per- 
ceive that  the  question  of  the  statute  of  frauds  is  involved  in  the  sale  of  the 
personal  property  by  the  plaintiff's  intestate  to  the  defendant.     There  is  no 
doubt  but  that  the  property  went  upon  either  one  or  the  other  of  the  two 
farms,  and  that  if  Engel,  the  deceased,  went  there  only  as  a  hired  man,  there 
was  .1  sulHcient  delivery  of  the  articles  to  take  away  the  operation  of  the  stat- 
ute of  frauds.    The  sale,  which  the  jury  has  found  never  took  place,  would 
have  been  a  completed  transaction,  accompanied  by  such  a  delivery  of  tiie 
property,  even  if  the  principal  question,  namely,  that  of  the  manner  in  which 
Engel  worked  the  farm,  had  been  decided  by  the  jury  in  favor  of  the  defend- 
ant's contention.    Bat  the  verdict  has  removed  this  question  from  the  case. 
The  charge  fully  and  impartially  presented  the  questions  of  fact  to  the  jury. 
There  is  no  exception  in  the  record  worthy  of  consideration,  save  that  arising 
under  section  829  of  the  Code  of  Civil  Procedure.    It  was  offered  to  prove  at 
the  trial,  by  the  defendant  himself,  that  a  portion  of  the  articles  of  the  per- 
sonal property,  namely,  some  hogs,  were  paid  for  by  him  at  the  auction  sale, 
and  that  a  certain  note  which  bad  been  given  by  Engel,  with  the  defendant's 
name  upon  it,  was  given  for  the  defendant's  debt  solely,  and  that  he  paid  it 
in  cash.     Tliis  was  duly  objected  to  under  section  829.    It  had  already  ap- 
peared in  the  case  that  the  deceased  had  paid  for  the  hogs  by  a  note  of  which 
be  and  the  defendant  were  the  joint  makers.   It  further  conclusively  appeared 
that  the  hogs  were  taken  home  by  tlie  deceased,  and  that  the  defendant  was 
not  present  at  the  sale.     But  it  was  claimed  by  the  defendant  that  the  plain- 
tiff's intestate  was  but  a  servant  or  agent  of  bis,  and  the  hogs  were  bought 
by  faim  for  the  defendant.   The  question  of  actual  ownership  as  between  these 
two  parties,  the  one  living  and  the  other  dead,  was  necessarily  involved.  The 
defendant  had  been  permitted  already  to  show  by  other  witnesses  the  arrange- 
ment abont  signing  the  note,  and  the  manner  of  the  purchase  of  the  hogs,  and 
who  bid  them  off  at  the  sale.    Furthermore,  the  defendant  himself  testified 
as  follows:  "I  know  about  the  hogs;  and,  of  course,  I  can't  tell  in  relation  to 
my  telling  Engel  to  buy  the  hogs.     Engel  bought  the  hogs.    I  was  not  pres- 
ent.    I  paid  for  the  hog^s."    Under  this  testimony,  it  will  be  seen  that  all  of 
the  evidence  contained  in  that  portion  of  the  offer  to  the  ruling  rejecting 
which  exception  was  taken,  had  already  been  given  in  the  case  by  the  defend- 
ant himself.    The  facts  were  sufficiently  disclosed,  so  far  as  the  defendant's 
testimony  is  concerned,  to  enable  the  jury,  if  there  were  not  other  facts  and 
circumstances  overcoming  the  same,  to  hold  that  he  was  the  owner  of  the 
hogs.     After  being  permitted  to  swear  that  it  was  his  note  which  was  used, 
and  that  he  had  paid  for  the  hogs,  and  that  Engel  bought  the  hogs  for  him, 
it  would  add  nothing  to  the  strength  of  his  testimony  to  be  permitted  to  de- 
clare tliat  he  owned  them,  unless,  as  was  thought  at  the  trial,  apparently  on 
both  sides,  that  it  was  the  pur[>08e  of  this  offer  to  give  a  conversation  or  per- 
sonal  transaction  with  the  deceased,  Engel,  and  himself,  in  which  case  the  ev- 
idence was  clearly  incompetent  under  this  section  of  the  Code.  The  judgment 
and  order  appealed  from  should  be  affirmed. 


Abbey  v.  Ferris  et  al. 
(Supreme  C'Wrt,  Oenerot  Term,  Fifth  Department.    April  11, 1890.) 

1.  BuBBAlfD  M3fD  Wife— COXTBAOTS — EVIDCNOB. 

A  claim  by  a  husband  that  moneys  received  by  him  from  his  wife  at  different 
times,  during  a  period  of  14  years,  were  borrowed  under  an  agreement  that  he 
would  repay  them  with  Interest  as  she  might  require,  and  that  certain  securities 
he  had  delivered  to  her  were  collateral  securittes  lor  the  repayment  of  such  loans, 
cannot  he  sustained  when  supported  mainly  by  his  own  unsupported  testimony  re- 
lating to  verbal  communications  between  him  and  his  wife,  while,  on  the  other 
hand,  Hbo  latter  poaitively  denies  making  any  loans,  and  testifies  that  her  husband 
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voluntarily  offered  to  manage  her  estate,  and  return  to  her  all  the  increaae  thetmf. 
trhetber  invested  in  securities  or  his  business,  and  no  reason  la  diacloaed  why  ibe 
securities  turned  over  to  her  were  all  taken  in  her  name,  as  if  part  of  bear  leparate 
estate. 
2.  Appbal— Hasuless  Ebbob. 

In  an  action  at  law  to  recover  overpayments  on  contract  debt,  plaintiff  eamut 
be  heard  to  complain  that  there  has  been  a  mistrial,  for  the  reason  that  while  tha 
referee  found  a  certain  sum  to  be  due  from  plaintift  to  defendant,  yet  be  did  not  di- 
rect a  judgment  for  the  same. 

Appeal  from  judgment  entered  on  report  of  referee. 

Action  by  Chauncey  Abbey  against  Ada  J.  Ferris  and  £ster  A.  Abbey. 
There  was  judgment  for  defendants,  and  plaintiff  appeals. 

Argued  before  Dwiqht,  P.  J.,  and  Macomber  and  Corlett.  JJ. 

Walter  W.  Holt,  for  appellant.  F.  L.  Durand  and  C.  D.  Murray,  for  le- 
spondents. 

Macomber,  J.    This  action  was  brought  to  recover  for  an  alleged  indebt- 
edness owing  to  the  plaintiff  by  his  wife,  the  defendant  Ester  A.  Abbey, 
growing  out  of  certain  flnancial  dealings  between  them;  and  incidentally  for 
an  accounting  by  such  defendant  of  overpayments  made  to  her  by  her  hus- 
band, and  a  cancellation  of  certain  conveyances  and  securities  transferred  by 
the  plaintiff's  wife  to  the  other  defendants.    Besides  the  general  prayer  for 
relief  and  for  an  injunction,  there  was  a  demand  for  a  money  judgment 
against  Ester  A.  Abbey  in  the  sum  of  915,000.     The  plaintiff  and  the  defend- 
ant Ester  A.  Abbey  intermarried  in  the  year  1860.     The  wife  at  that  time 
was  possessed  of  a  separate  estate  of  $5,000  and  upwards  in  her  own  right 
The  complaint  avers  that  between  the  years  1861  and  1875  the  plaintiff  bor- 
rowed of  his  wife  about  85,000,  and  engaged  to  pay  the  same  back  to  her, 
with  interest,  from  time  to  time,  as  she  might  require  it.    It  further  allegw 
that  the  plaintiff  has  paid  to  his  wife  divers  sums  of  money,  exceeding  In 
amount  the  moneys  received  from  her,  or  collected  by  him  on  her  account, 
with  interest  thereon,  and  that  there  is  a  considerable  sum  of  money  due  him 
upon  such  transactions.     It  is  further  alleged  that  the  plaintiff  placed  in  bis 
wife's  hands  certain  securities  as  collateral  security  for  the  payment  of  such 
loan.    The  residue  of  such  complaint  relates  to  the  alleged  transfer  by  tbe 
wife  of  certain  securities  to  the  other  defendants,  Ada  J.  Ferris,  a  sister,  and 
her  two  children.     The  answer  denies  explicitly  any  loan  of  money  by  the 
wife  to  tbe  husband,  but,  on  the  contrary,  alleges  that  the  husband  received 
from  his  wife  her  moneys  under  an  agreement  to  invest  and  reinvest  the  same 
without  any  expense  to  her,  and  to  turn  over  to  her  all  of  the  increase  and 
profits  of  such  investments  and  reinvestments. 

The  principal  issue,  therefore,  which  was  made  by  the  allegations  of  the 
complaint  and  denials  of  the  answer,  was  whether  there  had  been  any  loan  by 
the  wife  to  the  husband  of  her  separate  property.  The  referee  has  found  upon 
this  question  in  favor  of  the  defendants,  and  has  dismissed  the  complaint.  Hs 
also  found  that  the  property  of  the  wife  had  greatly  increased  under  the  skill- 
ful management  of  the  plaintiff,  and  that  the  same  was  much  larger  at  the 
time  of  tiie  beginning  of  this  action  than  it  was  at  the  time  of  the  pretended 
loan.  This  increase  in  her  estate  is  accounted  for,  partly  at  least,  by  the  fact 
which  is  claimed  to  exist,  on  behalf  of  the  defendants,  that  the  investments 
and  reinvestments  of  the  wife's  money  were  not  in  mere  securities  at  all 
times,  bringing  fixed  and  limited  interest,  but  were  to  some  extent  used  by 
him  in  bis  own  business,  which  was,  in  part,  the  stocking  of  dairy  farms  in 
Chautauqua  and  Cataraugus  counties,  which  proved  very  remunerative,  and 
that  it  was  a  part  of  the  original  agreement  that,  when  her  money  was  so 
used  by  him,  she  should  have  all  the  profits  and  increase  arising  therefrom. 
We  do  not  understand  from  the  case  that  the  fact  oC  such  increase  of  ber 
properly  is  controverted  by  the  plaintiff.    His  contention  is  that,  whatever 
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the  increase  was,  it  I)elonged  to  bim,  because  he  had  borrowed  the  money,  and 
was  liable  to  his  wife  only  for  the  return  thereof,  with  interest.    Such  is  the 
relation  of  husband  and  wife,  and  their  mutual  duties  to  act  as  the  agents, 
each  of  the  other,  that  a  presumption  of  law  would  arise  that  the  handling  of 
the  laoneys  by  the  husband  was  dune  in  behalf  of  and  for  the  benefit  of  the 
wife,  and  that  she  would  reap  all  the  profits  and  increase  thereof.     Assuming 
that  the  contract  set  up  in  the  complaint,  if  shown  to  exist,  was  valid  and 
binding.  It  is  important  to  inquire  whether  the  plaintiff  nuide  out  such  a 
ease  as  to  defeat  this  legal  presumption,  and  to  establish  the  existence  of  an 
actual  agreement  between  him  and  his  wife  for  the  borrowing  of  her  moneys. 
Xo  agreement- in  writing  or  any  written  evidence  of  such  a  contract  appears 
in  this  record.    The  case  of  the  plaintiff  rests  almost  wholly  upon  his  own 
testimony  relating  to  verbal  communications  between  him  and  his  wife.     The 
corroboratioD,  if  there  be  any,  of  his  version,  is  found  only  in  alleged  decia- 
rations  casually  made  by  the  wife  to  other  parties  who  had  business  transac- 
tions with  the  husband;  such,  for  instance,  as  her  answer  to  a  person  who 
had  come  to  borrow  money  of  her  when,  it  is  asserted,  she  said  that  she  had 
none;  that  she  had  loaned  all  of  her  money  to  her  husband.    Such  evidence, 
however,  is  of  very  little  weight  in  determining  the  truth  of  the  matter,  be- 
cause, as  in  the  instance  stated,  it  would  have  been  easy  for  the  witness'  rec- 
ollection to  have  been  at  fault,  and  that  all  the  wife  meant  by  what  she  said 
to  him  was  that  her  husband  handled  all  of  her  money.     As  a  matter  of  fact, 
nearly  all  of  such  declarations  given  in  evidence  are  utterly  inconsistent  with 
the  procuring  and  delivery  to,  and  actual  possession  at  the  time  by,  the  wife 
iA  the  many  securities  taken  by  her  husband  in  her  name.    We  therefore 
attach  very  little  importance  to  the  testimony  of  witnesses  to  facts  of  this 
character. 

As  stated  before,  the  strength  of  the  plaintiff's  case  rests  mainly  upon  his 
own  unsupported  testimony,  which  is  as  follows:  "Question.  I  would  like  to 
have  yon  state  to  the  court  the  circumstances  under  which  you  took  the  money 
relative  to  which  you  have  testified.  AniweT.  I  borrowed  it.  Q.  You  may 
state  more  fully  with  reference  to  the  circumstances  under  which  you  took  it; 
the  talk  which  you  had  from  time  to  time,  if  yoii  bad  more  than  one,  with 
Mrs.  Abbey  relative  to  this  money.  A.  Tlie  first  that  J  got  was  small  amounts, 
along  about  1866.  There  wasn't  much  of  anything  said  about  it,  as  I  recol- 
lect. There  might  have  been ,  but  I  don' t  recollect  it.  The  main  amount  that 
I  got  was  in  1866,  in  April  and  in  November,  and  she  got  it  of  her  brother, 
C.  B.  Allen,  and  I  was  to  pay  her  interest  on  it.  Q.  Did  you  have  any  other 
conversation  with  her  at  any  other  time?  A.  I  presume  I  had  other  conver- 
sations with  her  about  it,  but  I  don't  recollect."  When  recalled  in  reply  the 
plaintiff  further  testified:  "Question.  Did  you,  at  any  time,  have  any  conver- 
sation with  Mrs.  Abbey  about  investing  her  money  in  securities  or  in  busi- 
ness? Ansioer.  I  never  had  any  talk  with  her  about  investing  it  in  business 
for  her.  I  may  have  had  some  talk  with  her  about  it.  I  burrowed  the  money 
of  her,  and  agreed  to  pay  her  interest.  Q.  Did  you  have  any  conversation 
witli  her  about  investing  her  funds,  except  the  arrangement  mentioned  in  your 
direct  evidence?    A.  No,  sir;  not  that  I  recollect  of." 

This  evidence  is  quite  inconclusive,  and  is  hardly  suflSdent,  standing  alone, 
without  contradiction,  to  enable  us  to  say  that  the  plaintiff  has  successfully 
borne  the  burden  of  proof  which  is  cast  upon  him.  The  testimony  given  by 
the  wife  in  her  own  behalf  is  too  voluminous,  even  with  condensation,  to  be 
quoted  in  the  consideration  of  this  appeal.  Suffice  it  to  say  that  she  not  only 
distinctly  denies  having  loaned  her  husband  any  moneys,  but  she  narrates 
with  gr^t  minuteness  the  many  conversations  which  she  had  with  her  hus- 
band, both  before  and  after  marriage,  relating  to  the  management  and  invest- 
ment of  her  property.  In  brief,  such  testimony  is  that  her  husband  volun- 
tarily offered  to  manage  her  estate  for  her  without  charge,  and  to  return  to 
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her  all  of  the  increase  thereof,  whether  invested  in  secnrities  or  in  bis  bnsi- 
ness.    In  many  of  the  details  in  her  conversation  she  had  the  assistance  of  a 
diary  which  she  kepj;  through  these  years.     Several  witnesses  are  also  called  to 
sustain  her  case  who  have  given  testimony  of  alleged  declarations  of  the  plain- 
tiff to  the  effect  that  he  invested  the  moneys  of  his  wife,  and  that  she  was  worth 
a  large  sum  of  money;  much  more  than  her  original  property,  with  interest, 
would  amount  to.    This  testimony  is  of  the  same  class  as  that  already  ad- 
verted to,  and  is  of  little  importance  in  determining  the  question  of  fact  be- 
tween these  parties.     The  acts  of  the  husband,  and  his  course  of  dealing  with 
his  wife's  property,  are  of  a  much  more  reliable  character.     Up  to  the  year 
1866,  the  amount  of  moneys  which  he  had  received  from  her  had  been  quite 
small,  and  had  not  apparently  been  invested.     In  1867,  however,  the  lirst  se- 
curity was  turned  over  to  his  wife,  and  was  in  her  name,  and  from  that  time 
all  of  the  securities  and  evidences  of  debt  and  cboses  in  action  were  taken  in  her 
name,  or  were  transferred  to  her  as  though  they  were  part  and  parcel  of  ber 
separate  estate.    Ho  reason  is  disclosed  why  the  plaintiff  should  have  thoa 
handled  her  money  if  the  claim  now  made  was  correct  that  he  had  borrowed 
it  under  an  agreement  to  pay  interest.    As  a  question  of  fact,  therefore,  the 
conclusion  of  the  referee  was  correct,  namely,  that  the  contract  set  forth  in 
the  complaint  never  was  made.     The  learned  counsel  for  the  appellant  argues 
with  much  elaboration  that  the  conclusion  of  the  referee  was  a  mistrial,  for 
the  reason  that,  while  be  found  a  certain  sum  to  be  due  from  the  husband  to 
the  vriie,  yet  he  did  not  direct  a  judgment  for  the  same.    If  any  party  to  the 
action  could  complain  of  such  a  result,  it  would  be  the  wife,  not  the  husband. 
She  brings  no  appeal.     Apparently  she  is  not  calculating  upon  any  future  liti- 
gation growing  out  of  these  transactions,  when,  perchance,  she  might  Ije  met 
with  the  objection  that,  .if  anything  was  due  to  her  from  her  husband,  the 
same  should  have  been  contained  in  this  judgment.    No  question  of  that  kind 
is  before  us.    Tlie  plaintiff  placed  his  right  of  action  solely  upon  the  allegation 
of  a  contract  of  burrowing,  with  an  agreement  to  pay,  with  interest.    He 
failed  in  that,  and  he  cannot  now  properly  be  heard  to  say  that  bis  financial 
affairs  with  his  wife,  whatever  they  were,  as  disclosed  by  the  case,  ought  to 
have  been  finally  settled,  and  he  discharged  from  liability  thereon.     In  no  sense 
was  he  a  trustee  for  his  wife.  ■  According  to  his  complaint,  he  was  dealing 
with  her  at  arms-end,  and  to  enforce  his  rights  he  brought  an  action  at  law 
to  recover  overpayments  on  contract  debt.     He  must  abide  by  the  result  of 
that  action.    It  cannot  now  be  turned  into  an  action  in  equity.     ArtioldY.An- 
gell,  62  N.  Y.  508;  Stevens  v.  Mayor,  84  Jf.  Y.  296.     The  principal  objection 
made  upon  this  appeal  to  the  reception  or  rejection  by  the  referee  of  evidence 
is  that  Mrs.  Abbey  was  permitted  to  read  from  her  diary,  rather  than  to  give 
her  recollection  of  the  conversations  and  transactions  with  her  husband.   Bat 
no  exception  was  taken  by  the  appellant  to  this  ruling,  and  consequently  no 
advantage  of  the  error  can  accrue  to  him  on  appeal,  even  if  there  were  one. 
Upon  the  whole  case,  we  think  the  judgment  was  right,  and  that  it  should  be 
affirmed.    All  concur. 


Obobqb  K.  Hahtjn  &  Co.  v.  Yottno. 

{Supreme  Court,  General  Term,  Fifth,  Department    April  11, 18M.) 

Aptbai. — ^Review — Wbiobt  of  Evidence. 

A  verdict  will  not  be  reversed  unless  the  evidence  against  it  is  of  so  overvrhelm- 
ing  a  charact«r  that  the  appellate  court  can  see  that  the  jury  most  have  reached  tht 
result  through  passion  or  prejudice,  Ignorance  or  mistake. 

Appeal  from  Cayuga  county  court. 

Action  by  George  H.  Hamlin  &  Co.  against  Adaline  Yoang,  orlgiiiaUv 
brought  in  the  city  court  of  Auburn,  and  taken  by  appeal  to  the  county  court 
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of  Caynga  county,  where  judgment  was  rendered  for  defendant  upon  the  ver- 
dict of  a  jury  in  her  favor.     Plaintiff  appeals. 

Argued  before  Dwight,  P.  J.,  and  Maoomber  and  Coelett,  JJ. 

Frederick  E.  Storke,  tor  appellant.    /.  Rosecrans,  for  respondent. 

Macohbeb,  J.    Neither  the  case,  nor  the  order  denying  the  motion  for  a 
new  trial  upon  the  minutes  of  the  court,  contains  any  statement  of  tlie  grounds 
upon  which  such  motion  was  made.    The  appellate  court  should  not  be  re- 
quired to  guess  upon  which  of  the  several  grounds  mentioned  in  section  999 
of  the  Code  of  Civil  Procedure  the  same  proceeded.     Gray  v.  Elevator  Co., 
13  Wkly.  Dig.  140.     In  the  month  of  November,  1886,  the  defendant  placed 
her  husband,  Oliver  P.  Young,  in  charge  of  a  retail  marliet  in  the  city  of 
Auborn.     The  husband  was  irresponsible,  but  carried  on  the  business  as  if 
it  were  bis  own,  under  the  name  of  the  "  Third  Ward  Market."     The  business 
was  a  losing  one  from  the  beginning,  and  about  the  1st  of  April,  1887,  the 
defendant  determined  to  close  it  out.    Nevertheless  she  took  a  lease  on  the 
1st  day  of  April,  1887,  for  one  year,  with  the  privilege  of  three  mure,  and  on 
the  18tb  of  that  month  put  into  the  concern  $500  in  addition  to  what  she  had 
theretofore  invested.     There  is  much  evidence  to  the  effect  that  for  fear  of 
the  creditors  of  her  husband,  on  debts  antedating  this  business,  on  the  one 
hand,  and  for  fear  of  further  losses  of  her  own  in  the  present  enterprise,  it 
was  determined  by  her  to  put  the  management  of  the  shop  in  the  name  of  a 
Mrs.  Northrop,  who  is  said  to  be  a  person  of  no  pecuniary  responsibility,  re- 
siding in  Brooklyn.     The  latter,  however,  took  no  part  in  the  management 
of  the  concern,  and  seems  to  have  been  a  figure-head  merely,  according  to 
macb  apparently  reliable  testimony.     The  business  was  in  all  respects  con- 
tinued as  it  bad  theretofore  been  conducted,  and  purchases  were  made  of  the 
plaintiff  to  a  considerable  amount.    The  plaintiff,  who  still  supposed  that 
Oliver  P.  7oung  was  the  person  who  was  actually  conducting  the  business, 
obtained  a  judgment  against  the  latter  for  the  amount  of  such  indebtedness. 
Subsequently  ascertaining  the  true  situation  of  affairs,  he  brought  an  action 
against  this  defendant  to  recover  for  the  same  debt,  upon  the  ground  that  she 
was  the  undisclosed  principal  in  the  business.    There  is  much  in  the  case 
which  would  have  warranted  the  jury  in  rendering  a  verdict  for  him,  upon 
the  ground  that  the  attempt  to  conduct  the  business  in  the  name  of  Mrs. 
Northrop  was  a  sham,  and  that  the  responsible  and  real  party  in  interest  was, 
during  all  this  time,  the  defendant  herself.     But  the  jury  has  taken  a  differ- 
ent view  of  the  testimony,  and  has  found  that  the  defendant  was  not  carrying 
on  the  market  during  the  time  covered  by  the  sales  made  by  the  plaintiff.    It 
it  impossible  for  us  to  say  that  there  is  no  evidence  to  sustain  this  finding. 
AVe  are  unable  to  say  that  the  verdict  is  given  against  testimony  of  so  over- 
whelming a  character  that  the  court  can  see  that  the  jury  must  have  reached 
tberesnlt  through  passion  or  prejudice,  ignorance  or  mistake.     Cheeney  v. 
SaUroad  Co.,  16  Hun,  415.     There  are  certain  exceptions  to  the  testimony 
which  need  no  special  comment,  for  they  relate,  not  to  the  merits  of  the  case, 
and  appear  to  have  been  made  to  clearly  competent  testimony,  and  hence  are 
ODavailing  to  the  appellant.    The  judgment  should  be  afSrmedi  with  coats. 
All  concur. 


Oi.sifEMT  V.  New  York  Gent.  &  H.  B.  B.  C!o. 
{Supreme  Court,  General  Term,  Fifth  Department    April  11, 1890.) 

L  OiiBBiaBS — FaILUBB  to  DsLrVBB  Gk>OD8 — CONVEBSIOS. 

The  refusal  of  a  common  carrier  to  deliver  to  the  consif^ee  goods  which  reached 
VMr  destination  in  good  order  proves  a  conversion;  and  It  is  no  defense  to  an  ac- 
tion therefor  against  the  oarrier  that  by  mistalie  it  delivered  the  goods  to  a  third 
Venon,  and  that  it  offered  to  deliver  to  the  oonsignee  other  goods  of  equal  value. 
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2.  Tender— ArTBB  Scit  Bhouoht— Casuai.  Injubt. 

An  action  for  such  conversion  is  not  one  to  recover  "damages  for  a  oasnal  or  in- 
voluntary Injury  to  property, "  within  tlie  meaning  of  C>ode  OvU  Froo.  N.  T.  {  TSL, 
authorizing  the  defendant  in  such  an  action,  at  anytime  before  trial,  to  tender  such 
a  sum  of  money  as  he  conceives  to  be  sufficient  to  make  amends  for  the  injury,  to- 
gether with  the  costs  up  to  that  time. 

Appeal  from  circuit  court,  Niagara  county. 

Action  by  Thomas  Clement  against  the  New  York  Central  &  Hudson  River 
Bailroad  Company.  There  was  verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals.  Section  731  provides  that  "where  the  complaint  demands 
judgment  for  a  sum  of  money  only,  and  the  action  is  brought  *  *  *  to 
recover  damages  for  a  casual  or  involuntary  personal  injury,  or  a  like  injuiy 
to  property,  the  defendant  or  his  attorney  may  at  any  time  before  the  trial 
tender  to  the  plaintiff  or  his  attorney  such  a  sum  of  money  as  be  conceives  to 
be  sufficient  to  make  amends  for  the  injury,  or  to  pay  the  plaintiff's  demand, 
together  with  the  costs  of  the  action  up  to  that  time." 

Argued  before  Dwight,  F.  J.,  and  Macomber,  J. 

B.  M.  Ashley,  for  appellant.    Riohard  Crowley,  for  respondent. 

Macomber,  J.  This  action  was  brought  to  recover  the  value  of  160  bar- 
rels, belonging  to  the  plaintiff,  which  were  shipped  from  Georgetown,  D.  C, 
to  him  at  Lockport,  I^.  Y.  The  cargo  arrived  in  Lockport safely,  bat,  instod 
of  being  delivered  to  the  plaintiff,  it  was  delivered  by  the  defendant's  agents 
to  other  parties.  The  answer  avers  that  such  delivery  was  made  to  other  per- 
sons than  the  plaintiff  through  mistake,  and  that  other  barrels  of  eqaal  valne 
were  offered  to  be  delivered  to  the  plaintiff,  which  offer  was  refused  by  him. 
It  also  sets  up  a  tender  to  the  plaintiff  of  the  sum  of  $176  before  action,  and  a 
deposit  of  the  same  since  the  action  was  brought,  with  notice  of  such  deposit. 
It  also  puts  in  issue  the  value  of  the  barrels  as  alleged  in  the  complaint. 

The  defense  has  no  merits  except  upon  the  question  of  the  value  of  the 
property.  It  is  contended  by  the  learned  counsel  for  the  appellant  that  tbers 
was  no  proof  of  sucli  value,  except  the  general  proof  of  the  value  of  other 
car-loads  of  barrels  sold  at  about  the  same  time.  This  point,  however,  over- 
looks the  important  evidence  in  the  case  of  the  plaintiff,  on  his  cross-exami- 
nation, where  he  says  that  the  particular  car-load  of  barrels  in  question  was 
worth  $1.20  a  barrel. 

It  is  further  contended  that  the  action  for  conversion  of  property  cannot  be 
maintained  against  this  defendant,  because  the  loss  of  the  barrels  was  throogh 
the  involuntary  mistake  or  negligence  of  the  defendant.  The  conversion  of 
property,  however,  is  abundantly  established  by  the  fact  that  the  defendant, 
as  a  common  carrier,  received  it  in  good  order  at  its  place  of  destination,  prop- 
erly consigned  to  the  plaintiff,  and,  on  demand  of  the  delivery  of  the  SHme, 
refused  to  deliver  it.  These  facts  constitute  a  conversion  of  property.  Xlie 
case  of  Magnin  v.  Dinsmore,  70  N.  Y.  410,  is  not  applicable  to  the  facts  here 
disclosed. 

It  is  further  argued  that  the  question  of  wrongful  and  intentional  delivery 
to  a  third  party  should  have  been  submitted  to  the  jury.  But  the  answer  is  a 
complete  refutation  of  this  proposition,  because  it  alleges  affirmatively  the  re- 
ceipt by  tlie  defendant,  at  Lockport,  of  160  barrels,  and  the  delivery  of  them 
by  their  agents  to  Densmore  Bros.,  and  not  to  the  plaintiff.  It  is  true  tbiit 
the  answer  seeks  to  elude  responsibility  on  the  ground  that  such  delivery  was 
an  inadvertence  and  a  mistake;  but  the  law  governing  common  carriers  does 
not  permit  any  such  evasion  of  responsibility.  It  was  the  duty  of  the  defrnd- 
ant  either  to  deliver  this  identical  property,  so  received  by  it,  in  good  order  at 
its  destination,  or  to  pay  its  full  value.  The  tender  made  by  the  defendant 
is  not  warranted  by  section  731  of  the  Code  of  Civil  Procedure.  The  action 
was  not  to  recover  "damages  for  a  casual  or  involuntary  injury  to  property." 

The  judgment  and  order  appealed  from  should  be  affirmed. 
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fn  re  Gould's  Will. 
{Supreme  Court,  Oeneral  Term,  Fifth  Department.    April  11, 1890.) 

I.  DoHicrLB—EvTDENCK— Intent. 

On  an  issue  whether  testator  was  a  resident  of  W.  or  M.  county  at  the  time  of  his 
death,  the  evidence  showed  that  he  had  made  arrangements  U>  live  with  certain 
persons  in  W.  county  for  the  rest  of  his  life;  that,  these  arrangements  not  proving 
oarmonious,  he  removed  the  principal  part  of  his  effects  to  M.  county,  and  took 
up  his  abode  there;  and  that  shortly  afterwards  he  made  an  affidavit,  in  which  lie 
tesUfled  that  he  was  a  resident  of  that  county.  Held,  that  there  was  a  well-defined 
purpose  on  the  part  of  testator  to  talie  up  a  permanent  residence  in  il,  county. 

1  Wills — ^Fbobats— JuRisniOTiON  or  Sukrooate. 

A  surro^te  can  acquire  jurisdiction  of  a  proceeding  for  the  probate  of  a  will  not- 
withstanding the  pendency  in  another  county  of  an  application  for  letters  of  admin- 
istration, baised  on  the  allegation  that  he  bad  left  no  wlU. 

Appeal  from  surrogate's  court,  Monroe  county. 

Mahlon  J.  Gould  appeals  from  a  decree  admitting  to  probate,  upon  the  pe- 
Ution  of  Elam  A.  Hatch,  the  last  will  and  testament  of  Daniel  Gould,  deceased. 
Argued  before  Dwioht,  P.  J.,  and  Macomber  and  Corlett,  JJ. 
John  H.  Camp,  for  appellant.    /.  A.  SttUl,  for  respondent. 

Macomber,  J.  Two  questions  arise  on  this  appeal,  namely,  whether,  at 
the  time  of  his  death,  Daniel  Gould  was  a  resident  of  the  county  of  Wayne  or 
of  the  county  of  Monroe;  and,  secondly,  whether  the  will  propounded  for  pro- 
bate was  properly  executed  by  bim.  On  the  17th  day  of  May,  1887,  upon  the 
petition  of  Joseph  Gould  and  others.  Bled  that  day,  alleging  that  the  deceased, 
Daniel  Gould,  was  a  resident  of  the  county  of  Wayne,  and  that  he  had  died 
leaving  no  last  will,  the  sQrrogate  issued  to  such  petitioners  letters  of  admin- 
istration. On  the  18th  day  of  May,  1887,  the  proponent,  Elam  A.  Hatch,  pre- 
sented his  petition  to  the  surrogate  of  Monroe  county  for  the  probate  of  a  last 
will  and  testament  of  the  same  Daniel  Gould,  which  he  then  and  there  pro- 
duced and  Bled  with  the  surrogate;  claiming  that  the  deceased  was,  at  the 
time  of  his  death,  a  resident  of  the  town  of  Webster,  in  Monroe  county.  There- 
upon a  citation  was  issued  by  the  surrogate  of  Monroe  county,  directed  to  the 
next  of  kin  and  heirs  of  the  decedent,  which  was  subsequently  duly  served. 
Two  of  the  three  persons  who  had  procured  letters  of  administration  to  be 
issued  by  the  surrogate  of  Wayne  county  appeared,  with  two  others,  upon  the 
return-day  for  the  probate  of  the  will,  and  contested  the  same  upon  the  g^und 
that  the  surrogate  of  Wayne  county  had  acquired  exclusive  jurisdiction  in  the 
premises,  and  had  issued  letters  of  administration  upon  the  estate  of  the  de- 
cedent. When  this  fact  was  disclosed  to  the  acting  surrogate  of  Monroe 
ooonty,  a  proper  adjournment  was  ordered  by  him  of  the  proceedings  pending 
In  his  court  to  enable  the  surrogate  of  Wayne  county  to  determine  the  ques- 
tion of  jurisdiction.  Before  the  surrogate  of  Monroe  county  again  took  up 
the  matter,  the  surrogate  of  Wayne  had,  after  due  application,  and  after  cit- 
ing and  hearing  all  necessary  parties,  revoked  the  letters  of  administration  so 
issued  by  him  on  the  17th  day  of  May,  1887,  and  denied  the  application  for 
letters  of  administration.  SulMequently  the  surrogate  of  Monroe  resumed  the 
consideration  of  the  proceedings  in  his  court  for  the  proof  of  the  will  uf  the 
deceased,  when  it  was  claimed  that  the  testator  was  not  a  resident  of  the 
county  of  Monroe,  but  was  a  resident  of  the  county  of  Wayne.  The  surro- 
gate very  properly  ruled  that  he  would  consider  and  decide  the  question  of 
residence  before  he  took  up  the  question  of  the  execution  of  the  will.  People 
T.  Surrogate's  Court,  S6  Hun,  220.  Evidence  was  given  before  him  upon 
tbst  question,  and  he  has  determined  that  the  deceased  was  at  the  time  of  his 
death  a  resident  of  the  town  of  Webster,  in  Monroe  county,  and  not  a  resi- 
dent of  the  town  of  Walworth,  in  Wayne  county,  as  was  claimed  by  the  con- 
testants. 
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It  is  abundantly  established  bj  the  case  that  up  to  the  summer  of  1885  tbe 
decedent  was  a  resident  of,  and  was  actually  domiciled  in,  Wayne  county. 
In  the  year  1880  he  had  entered  into  an  arrangement  with  certain  persons  for 
his  sojourn  with  them  during  the  rest  of  his  life  upon  certain  terms,  which 
were  satisfactory  to  all  parties.  But  such  arrangement  did  not  prove  harmo- 
nious; and  about  the  month  of  August,  188.5,  he  determined  in  his  own  miod 
to  change  his  place  of  residence  to  the  town  of  Webster,  in  Monroe  county, 
and  take  up  his  abode  with  certain  friends.  To  carry  out  this  purpose,  he 
removed  the  principal  part  of  his  effects  to  the  latter  place.  There  seems  to 
have  been  no  prescribed  length  of  time  for  his  sojourn  in  tbe  town  of  Web- 
ster, but,  on  the  contrary,  bis  acts  indicated  every  purpose  to  make  the  same 
indefinite  and  permanent.  The  burden  is  upon  the  proponent  to  show  that 
the  deceased  wus  a  resident  of  Monroe  county  at  the  time  of  his  death;  and 
where  it  is  shown,  as  was  done  in  this  case,  that  the  established  residence  had 
been  in  the  county  of  Wayne  up  to  the  year  1885,  it  will  be  presumed  that 
such  residence  continued  until  a  new  one  is  actually  acquired.  Dupuy  v. 
Wurte,  53  N.  Y.  556.  The  change  of  domicile  in  the  summer  of  1885  indi- 
cated a  fixed  purpose  to  effect  permanently  a  new  residence  in  the  town  of 
Webster,  Monroe  county;  and  such  intention  being  made  to  appear,  followed 
by  unequivocal  acts,  the  burden  of  establishing  an  actual  residence  in  Monroe 
county  was  successfully  borne  by  the  proponent.  Bilvey  v.  Lindsay,  42 
Hun,  120.  After  becoming  a  resident  of  Monroe  county,  the  evidence  is  not 
uniform  as  to  his  own  declaration  and  acts  touching  his  residence.  He  bad 
spent  several  months  in  Virginia,  and  had  asserted  that  he  had  become  a  res- 
ident of  that  state,  and  in  certain  papers  he  was  described  as  of  Chesterfleid. 
Ya.,  and  as  of  tbe  town  of  Materay,  in  the  county  of  Chesterfield,  Va.  After 
such  change  of  residence  to  Monroe  county,  he  recSived  real-estate secnrilies, 
in  which  his  residence,  as  party  of  the  second  part,  was  mentioned  as  of  the 
town  of  Walworth,  Wayne  county.  It  has  been  suggested  by  tbe  surrogate, 
and  tbe  suggestion  is  doubtless  correct,  that  the  vacillation  shown  by  him  in 
his  description  of  his  residence  was  due  to  the  effort  on  his  part  to  avoid  tax- 
ation of  bis  personal  property.  At  one  time,  as  has  already  been  mentioned, 
he  declared  his  intention  to  become  a  resident  of  the  state  of  Virginia;  yet 
this  purpose  was  never  carried  out.  Tbe  most  positive  and  conclusive  item 
of  evidence  in  the  case  is  his  own  affidavit,  made  on  the  8th  day  of  August, 
1885,  which  seems  to  have  been  carefully  read  over  to  him,  in  which  be  testt- 
fled  that  he  was  a  resident  of  the  town  of  Webster,  Monroe  county.  On  the 
whole,  we  are  of  the  opinion  that  there  was  a  well-defined  purpose  to  remove 
from  Wayne  to  Monroe  county,  and  to  take  up  in  the  latter  a  permanent  res- 
idence. The  case  lacks  any  reliable  evidence  to  show  that  he  sabsequently 
changed  his  purpose,  and  resumed  bis  former  residence.  We  think,  there- 
fore, that  the  surrogate  was  correct  in  holding  that  the  petition  for  the  pro- 
bate of  the  will  was  filed  in  the  proper  county  where  the  decedent  died. 

Upon  the  other  branch  of  the  case  very  little  need  be  said.  Tbe  deceased 
was  a  bachelor,  and  left  an  estate  of  about  $60,000.  The  will  bears  date  Feb- 
ruary 25,  1885,  though  it  is  quite  conclusively  shown  that  it  was  not  actually 
executed  until  either  the  26th  or  the  27th  day  of  that  month.  The  objections 
to  the  probate  of  the  will  allege  tbe  unsoundness  of  the  testator's  mind,  and 
of  fraud  and  undue  infiuence  in  procuring  the  execution  of  that  Instrument 
We  have  searched  this  record  in  vain  to  find  any  evidence  to  sapport  these 
allegations.  Much  verbal  criticism  has  been  made  by  tbe  learned  coonael  for 
the  appellant  based  upon  the  fact  that  the  will  was  not  executed  at  the  day  of 
ita  date,  and  that  one  of  the  beneficiaries  thereunder  was  described  as  Harriet 
D.  Gould,  whose  real  name  was  Harry  D.  Oould.  But  this  slight  mistake  ii 
scarcely  of  any  importance,  save  only  that,  in  our  judgment,  it  goes  far  to  re- 
fute tbe  suggestion  contained  in  the  case  that  tbe  will  was  a  forgery.  If  the 
scrivener  and  others  who  are  thus  charged  with  manufacturing  a  will  had  set 
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out  to  describe  the  children  of  Orson  Gould,  to  whom  the  will  gives  a  large 
portion  of  bis  estate,  they  would  huTs  been  quite  solicitous  to  get  their  names 
accurately.  According  to  the  testimony  of  the  scrivener  and  other  persons, 
the  will,  which  was  drawn  after  instructions  given  by  the  testator,  was  read 
over  to  the  latter;  and  it  is  notdifficult  to  believe  that  the  testator,  in  instruct- 
ing the  scrivner  orally  in  regard  to  Harriet  D.  Gould,  may  have  been  under- 
stood to  say  Harry  D.  Gould;  and  the  testator,  in  turn,  when  the  will  was 
read  to  him,  may  have  also  misunderstood  the  name. 

It  is  further  contended  by  counsel  for  the  appellant  that  the  surrogate  of 
Monroe  county  could  not  acquire  jurisdiction,  because  the  proceedings  upon 
the  estate  in  question  were  still  pending  in  Wayne  county,  as  before  stated. 
Under  sections  2475  and  2476  of  the  Code  of  Civil  Procedure,  it  is  argued  that 
notwithstanding  the  revocation  by  the  surrogate  of  the  letters  of  administra- 
tion theretofore  issued,  and  a  final  order  denying  the  application  for  letters  of 
administration,  the  proceeding  was  not  effectually  dismissed,  and  that  the  es- 
tate  of  the  decedent  must  still  be  administered  in  that  county.  But  the  case 
before  the  surrogate  of  Wayne  county  rested  solely  for  its  consideration  upon 
the  all^ation  that  the  decedent  died  in  that  county,  and  left  no  will.  There 
was  no  application  before  him  to  grant  letters  testamentary  upon  any  sup- 
posed last  will  and  testament.  The  jurisdiction  of  the  surrogate,  under  these 
sections  of  the  Code,  was  limited  to  an  inquiry  whether  the  deceased  was  a 
resident  of  this  county,  and  whether  he  died  intestate.  If  it  was  shown  be- 
fore him,  as  it  was  subsequently,  that  the  decedent  left  a  last  will  and  testa- 
ment, the  claim  of  the  plaintiff  for  letters  of  administration  must  necessarily 
fail.  The  surrogate  of  Wayne  county  had  not  "duly  exercised"  any  jurisdic- 
tion over  the  estate  of  the  deceased,  as  his  final  decree  sufficiently  demon- 
strates. The  surrogate  may,  by  this  statute,  grant  letters  testamentary  upon 
a  last  will  and  testament,  and,  in  the  absence  of  such  last  will,  may  grant 
letters  of  administration;  and  in  either  case  his  claim  of  jurisdiction,  if  duly 
exercised,  cannot  be  interfered  with  by  any  other  surrogate;  but  he  cannot, 
under  an  application  for  letters  of  administration,  admit  a  will  to  probate. 
We  are  unable  to  see  how  the  order  revoking  the  letters  of  administration, 
and  denying  the  prayer  of  the  petitioner,  could  be  added  unto  by  any  clause 
which  formerly  dismissed  the  proceedings.  The  order  as  made  left  nothing 
pending  before  the  surrogate.  The  decree  of  the  surrogate  of  Monroe  county 
should  be  affirmed,  with  costa  to  be  paid  by  the  appellant  personally.  All 
concur. 


Havens  v.  Exsteim  et  al. 

{Supreme  Court,  General  Term,  Fifth  DeparimeiU.    April  11, 1890.) 

FainsvLENT  Convbtaxces — Stock  in  Tradb — Rbsrrtation. 

A  debtor  conveyed  his  stock  of  goods  to  defendants,  his  creditors,  by  an  instra- 
ment  which  recited  the  indebtedness,  and  provided  that  the  debtor  was  to  act  as 
defeodaals'  agent  in  selling  the  goods,  and  such  additions  thereto  a>  defendants 
might  make;  t,hat  the  debtor,  during  such  agency,  was  to  render  weekly  state- 
ments, remitting  at  the  same  time  the  proceeds  of  the  sales,  less  expenses;  and  that 
the  agency  was  to  be  revocable  at  the  pleasure  of  the  principals.  The  bonafldet 
of  defendants'  debt  was  not  disputed.  Held,  that,  in  the  absence  of  an  agreement 
that  the  debtor  should  retain  from  the  sales  more  than  a  reasonable  oompeosation, 
or  that  defendants  knew  that  he  was  appropriating  more  than  this,  there  was  noth- 
ing to  raise  a  presumption  of  fraud  in  the  conveyance.    Affirming  5  N.  Y.  Supp.  735. 

Appeal  from  special  term,  Monroe  county. 

Action  by  James  S.  Havens,  receiver  of  David  Selling,  against  Julia  A. 
Exstein  and  others,  to  set  aside  as  fraudulent  an  assignment  of  certain  goods. 
From  a  Judgment  dismissing  the  complaint  plaintiff  appeals. 

Argued  before  Dwigbt,  P.  J.,  and  Macomber  and  Corlett,  JJ. 

WaJdo  ff.  Mont,  for  appellant.    B,  Frank  Oake,  for  respondents. 
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Macoubkb,  J.  The  defendant  Selling,  on  the  15th  day  of  Jane,  1885.  ex- 
ecuted to  the  other  defendants,  who  composed  a  partnership,  a  transfer  of  his 
stock  of  goods.  The  plalntifl,  who  is  the  receiver  of  the  property  of  the  de- 
fendant Stilling,  appointed  in  proceedings  supplementary  to  execution,  brings 
this  action  to  set  aside  such  transfer  as  fraudulent.  At  the  time  of  the  ex- 
ecution of  the  assignment  or  transfer  of  the  stock  of  goods.  Selling  was  in- 
debted to  Exstein  &  Co.  in  the  sum  of  Kl, 579.96  for  goods  sold  and  delivered 
to  him.  The  amount  of  the  indebtedness  and  the  good  faith  of  the  firm  of 
Exstein  &  Co.  do  not  seem  to  be  seriously  called  in  question  in  this  action. 
The  agreement  so  entered  into  between  the  parlies  recited  such  indebtedness, 
and  then  proceeded  to  transfer,  for  the  further  sum  of  one  dollar,  such  stock 
of  goods.  There  was  also  a  provision  in  this  contract  by  which  Selling  was 
to  act  as  the  agent  of  the  transferees  in  disposing  of  these  goods,  together  with 
such  additions  thereto  as  might  be  made  by  him.  under  the  name  or  on  account 
of  Exstein  &  Co.  There  was  also  a  provision  by  which  Selling  was  to  render 
weekly  statements  of  accounts  to  his  principals,  with  remittances  to  them  of 
all  proceeds  of  such  sale,  less  moneys  actually  paid  out  in  the  business  for  ex- 
penses. Exstein  &  Co.  had  the  power,  under  tiiis  agreement,  by  its  terms,  to 
put  an  end  to  the  agency  at  any  time.  By  a  separate  instrument,  and  sup- 
plementary to  the  principal  agreement  above  mentioned,  the  parties  thereto 
entered  into  a  further  agreement,  by  which,  after  paying  Exstein  &  Co.  in 
full,  the  net  proflts  of  the  business,  if  any,  should  belong  to  Selling.  The 
original  agreement  was  duly  filed  in  the  clerk's  office  of  the  county  of  Mcmroe 
as  a  chattel  mortgage.  In  pursuance  of  the  two  agreements.  Selling  contin- 
ued the  business  at  the  same  place  without  any  apparent  change  in  the  own- 
ership or  the  manner  of  conducting  the  business.  Additions  were  made  to  the 
stock  in  trade  from  time  to  time,  as  the  same  were  required,  and  Selling  con- 
tinued to  render  apparently  proper  and  correct  weekly  statements  of  the  busi- 
ness, as  provided  by  the  agreement,  down  to  September  27,  1886,  when  Ex- 
stein &  Co.  sold  one-half  interest  in  the  stock  and  business  to  one  Julias  W. 
Georger  for  the  sum  of  8750.  Thereafter,  and  until  February,  1888,  the 
business  was  continued  by  Selling  in  the  interest  of  Exstein  &,  Co.  and 
Georger,  as  theretofore,  when  the  stock  remaining  undisposed  of,  including 
such  additions  as  have  been  purchased,  was  transferred  to  the  wife  of  the  de- 
fendant Selling  and  one  Ottenberg,  for  the  sum  of  83,605.29,  and  they  con- 
tinued the  business  subsequently.  By  this  transaction  the  firm  of  Exstein  & 
Qo.  or  Exstein  &  Co.  and  Georger  were  paid  in  full  for  their  indebtedness. 
Including  any  liability  on  their  part  for  the  additions  made  to  the  stock  in 
trade.  It  is  shown  with  reasonable  conclusiveness  that  at  the  time  of  the 
transfer  by  Selling,  on  the  15th  day  of  June,  1886,  the  assignor  was  insolvent, 
but  no  other  creditors  were  pressing  him,  and  tliere  was  no  established  claim 
outstanding  against  him  in  the  hands  of  the  plaintiff,  or  the  person  whom 
he  represents.  Taking  the  two  agreements  together,  with  the  light  thrown 
upon  their  purpose  given  by  the  evidence  in  the  case,  it  is  quite  apparent  that 
the  whole  transaction  amounted  to  a  security  to  Exstein  &  Co.,  in  the  nature 
of  the  mortgage,  for  their  debt.  If  this  was  done  in  good  faith,  the  transfer- 
rer or  assignor  or  mortgagor  had  the  right  to  reserve  to  himself  any  surplus, 
after  paying  the  debt  which  it  was  intended  to  be  secured  by  the  transaction. 
Leitch  v.  HollUter,  4  N.  Y.  211;  Dunham  v.  WhiUhead,  21  N.  T.  181; 
Knapp  V.  McQorjoen,  96  N.  Y.  75.  It  is  argued  by  the  learned  counsel  for 
*ba  appellant  that  the  fact  that  Selling  was  permitted  to  remain  in  charge  of 
the  store  after  the  transier,  ana  co  avail  himself  of  the  profits  thereof,  as 
there  is  some  evidence  to  show  that  be  did  In  spite  of  the  agreement,  the 
transaction  was  colorable  only,  and  hence  fraudulent  as  to  creditors.  If,  bow- 
ever,  there  was  any  appropriation  of  the  profits  by  Selling  during  this  time, 
and  before  Exstein  &  Co.  were  paid  in  full  of  their  indebtedness,  the  same 
was  done  outside  of  the  contracts,  and  in  violation  thereof.    Hence  it  was 
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1  ncumbent  upon  the  plaintiff  to  show,  in  order  to  avail  himself  of  that  con- 
'fcention,  that  the  appropriation  of  the  moneys  or  the  proceeds  of  the  sales  by 
Selling  was  with  the  knowledge  or  consent  of  Exstein  &  Co.  or  of  some  mem- 
l>er  of  that  iirm.  Brackett  v.  Harvey,  91  N.  Y.  214.  This  evidence,  how- 
^>rer,  is  whollv  lacking  in  the  case;  hence  the  argument  cannot  bring  the 
appeal  within"the  case  of  I'otts  v.  Hart,  99  N.  Y.  168. 1  N.  E.  Rep.  605.  If 
S«lling  cheated  Exstein  &  Co.  in  the  rendition  of  his  weekly  statements,  the 
plaintifT  is  not  in  any  position  to  avail  himself  of  the  rule  contended  for. 

It  is  further  argued  by  counsel  for  the  appellant  that,  the  chattel  mortgage 
ziot  having  been  tiled  within  the  time  prescribed  by  the  statute,  the  same  be-  • 
'Came  inoperative,  as  against  the  claim  represented  by  the  plaintiff.  This  court 
Js  committed  to  the  contrary  of  that  proposition  in  the  case  of  Stetoard  v.  Cole, 
-43  Hun,  164,  the  correctness  of  which  we  have  bud  no  occasion  to  question 
by  any  subsequent  decision.  Except  for  this  consideration,  the  fnrther  and 
only  other  question  in  the  case,  namely,  whether  or  not  the  nature  of  the  claim 
represented  by  the  plaintiff  as  receiver  is  of  such  a  character  as  to  enable  bim 
to  maintain  this  action,  would  become  important.  The  j  udgment  under  which 
the  plaintiff  wxs  appointed  receiver  was  not  upon  a  contract,  nor  upon  any 
matter  the  value  of  which  might  be  ascertained  by  computation.  It  was  for 
a  tort,  and  the  liability  to  respond  upon  such  a  claim,  for  the  amount  of  the 
claim,  was  not  ascertained  at  the  time  of  this  transfer  of  the  property  by  Sell- 
ins  to  Exstein  &  Co. ;  but  it  is  not  necessary  to  enter  into  a  consideration  of 
this  branch  of  the  case,  because  whatever  views  we  might  entertain  concern- 
ing it  can  hardly  strengthen  the  propositions  already  mentioned,  which  lead 
necessarily  to  an  affirmance  of  the  judgment.  The  judgment  should  be  af- 
firmed, with  costs.    All  conour. 


Lahbebty  v.  Boberts. 

(Supreme  Cmu%  General  Term,  Ftr»t  Department.    April  18,  1800.) 

1.  Apfbai/— Bbvuw— Hattbbs  not  Afpabskt  on  teb  Record. 

The  objection  that  plaintiff  did  not  reply  to  defendant's  answer  setting  up  a  conn- 
ter-claim  wiU  not  be  considered  on  appeal,  where  the  amended  answer  is  not  set  out 
In  the  record. 

S.   EvrOXKCB — iJOOK  SKTRniB. 

In  an  action  for  services,  it  is  competent  for  plaintiff's  foreman  to  testify  from  a 
book  kept  by  plaintiff's  book-keeper,  as  to  the  nnmber  of  hours  sitent  on  the  work 
by  the  various  men,  when  the  witness  testifies  that  the  entries  were  made  under  his 
directions,  and  that  he  furnished  the  proper  material  therefor  in  the  shape  of  time- 
slips  actually  within  his  personal  knowledge,  and  signed  by  him  after  due  inspection. 

Appeal  from  circtiit  conrt,  New  York  county. 

Action  by  John  Lamberty  against  Milton  J.  Roberts.    There  was  a  verdict 
for  plaintiff,  and  from  the  judgment  entered  thereon  defendant  appeals. 
Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Babrett,  JJ. 
Eugene  Frayer,  for  appellant.    J.  C.  MoQuire,  for  respondent. 

Barrett,  J.  This  action  was  for  work,  labor,  and  services  in  constructing 
and  fitting  attachments  to  an  electric  motor  to  be  used  in  bone  surgery,  upon 
an  agreement  to  pay  45  cents  per  hour  for  each  hour  spent  upon  the  work. 
The  defendant  denied  that  he  agreed  to  pay  this  sum  per  hour,  and  he  also  d&- 
niedthat  the  plaintiff  spent  upon  the  work  the  number  of  hours  specified  in 
the  complaint.  He  further  set  up  two  special  defenses:  First,  that  the  job 
was  to  be  completed  at  a  fixed  time,  and  that  it  was  not  completed  until  a 
long  time  afterwards;  and,  second,  that  the  motor  should  do  the  work  for 
which  it  was  designed,  in  which  respect  there  was  a  complete  failure.  The 
latter  defense  was  repeated  and  amplified  as  a  counter-claim,  under  which  the 
defendant  demanded  an  affirmative  judgment. 

The  first  point  made  by  the  appellant  is  that  be  sbould  have  bad  j  udgment  on 
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this  counter-claim  for  the  reason  that  the  plaintiff  failed  to  reply.  The  dUB- 
culty  here  Is  that  the  record  shows  no  such  neglect  on  the  plaintiff's  part.  The 
case  slates  that  the  answer  was  served  on  the  5th  of  January,  1887,  and  that 
a  reply  was  served  upon  the  7th  of  the  following  March.  It  is  said  that  an 
amended  answer  was  served  on  the  25tl)  of  March,  and  the  defendant's  con- 
tention throughout  is  that  no  reply  was  served  to  the  counter-claim  contained 
in  this  amended  answer.  The  only  evidence  we  have  upon  this  subject  iscon- 
taiiied  in  the  judgment  roll.  There  we  tind  an  answer  to  the  amended  com- 
plaiut.  This  answer  does  not  seem  to  be  the  amended  answer  referred  to  in 
thestatement  which  precedes  the  record.  It  is  not  styled  an  amended  answer, 
but  an  answer  to  an  amended  complaint,  and  it  is  verified  as  of  the  date  of 
the  26th  of  January.  In  this  answer  there  is  a  counter-claim;  and  we  find  in 
the  record  a  reply  thereto,  duly  verifled,  on  the  7th  of  March.  If  there  was 
an  amended  answer  served  after  the  latter  date,  it  should  have  been  inserted 
in  the  record,  and  presented  to  the  court  upon  the  trial.  We  have  no  means 
of  knowing  whether  such  amended  answer  contained  a  counter-claim  at  all; 
and  consequently  we  need  not  determine  whether,  assuming  such  counter- 
claim to  have  been  precisely  the  same  as  that  set  out  in  the  original  answer, 
the  plaintiff  was  bound  to  reverify  and  re-serve  his  reply. 

The  next  point  made  by  the  appellant  is  that  the  court  erred  in  permitting 
the  plaintiff's  son  Charles  to  testify,  from  a  booli  kept  by  the  plaintiffs  book- 
keeper, as  to  the  number  of  hours  spent  on  the  work  by  the  various  workmen. 
We  have  gone  over  the  entire  record  on  this  bead,  and  we  think  that  the  coarse 
pursued  upon  the  trial  was  not,  under  the  circumstances,  objectionable.  This 
son  was  the  plaintiff's  foreman,  and  had  charge  of  the  work  in  question.  He 
knew  wliat  each  man  did.  and  was  able  to  verify  from  personal  knowledge 
the  memoranda  which  were  styled  "time-slips."  These  time-slips  were  veri- 
fied by  him  before  the  entries  therefrom  were  made  in  the  books,  and  he  aft- 
erwards compared  the  entries  in  the  books  with  such  time-slips.  Thus  be  was 
able  to  vouch  for  the  correctness  of  the  entries  from  his  own  pwsonal  knowl- 
edge. The  following  testimony  which  be  gave  is  conclusive  on  that  bead: 
"I  did  not  rely  on  the  reports  of  the  men  of  the  way  in  which  they  distributed 
their  work.  I  was  foreman,  and  knew  every  job  that  every  man  was  on  at 
all  times.  I  could  tell  every  day  the  length  of  time  he  was  at  work.  If  h; 
should  put  down  on  his  time-slip  ten  hours  for  yesterday,  I  knew  whether  be 
bad  worked  ten  hours  or  not.  I  may  say,  by  being  there  nineteen-twentieUi» 
of  the  time,  I  did  have  personal  knowledge  that  if  he  put  down  five  bouts  oa 
one  job  and  five  hours  on  another  job,  or  three  hours  on  one  Job  and  seven  on 
another,  I  had  personal  knowledge  that  that  was  correct. "  Under  such  cir- 
cumstances the  objection  to  Mr.  Charles  Lamberty's  looking  at  the  book,  with 
a  view  to  refreshing  his  recollection,  was  hypercritical.  Even  if  the  book  did 
not  refresh  the  witness'  recollection  so  as  to  enable  him  to  state  from  memory 
the  exact  number  of  hours  spent  by  each  of  the  plaintiff's  employes,  it  was 
proper  to  permit  the  entries  to  be  used  as  original  memoranda  made  at  the 
time,  and  testified  to  as  truly  and  accurately  made  from  personal  observation. 
It  is  true  that  the  entries  were  made  by  the  book-keeper,  but  such  entries 
were  made  by  direction  of  Mr.  Charles  Lamberty,  who  furnished  the  book- 
keeper with  the  proper  material  therefor,  in  the  shape  of  time-slips  actually 
within  his  (Charles  Lamberty's)  personal  knowledge,  and  signed  by  him  after 
due  inspection. 

The  only  other  point  worthy  of  consideration  is  that  with  reference  to  what 
is  called  the  "straight  saw  head-piece."  The  defendant  contends  that  the 
unconti°adicted  evidence  shows  that  this  part  of  the  work  was  to  be  done 
after  the  plan  of  a  model  furnished  to  the  plaintiff,  that  it  was  not  so  done,  and 
that  consequently  it  failed  and  was  worthless.  Accordingly,  the  defendant 
requested  the  court  to  charge  that  the  plaintiff  was  not  entitled  to  recover  for 
the  workdoneinconstructingthisstraightsaw  bead-piece.    This  wasrefused. 
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and  the  defendant  excepted.  The  ruling  was  correct,  for  the  reason  that  the 
testimony  was  not,  as  contended,  uncontradicted.  The  model  was  furnished 
to  the  plaintiff  merely  to  give  him  a  general  idea  of  the  way  the  work  was  to 
be  done;  but  the  defendant  was  not  satisfied  with  the  model,  and  redirected 
the  plaintiff  to  make  this  straight  saw  head-piece  as  it  was  made.  At  all 
events,  there  is  testimony  in  the  case  to  that  effect,  and  it  would  therefore 
hare  been  error  to  charge  as  the  defendant  requested. 

There  is  nothing  In  any  of  the  other  exceptions.  The  case  was  fairly  sub- 
mitted to  the  jury  upon  all  the  questions  raised  by  the  answer,  and  the  sug- 
gestion that  the  verdict  should  be  set  aside  because  the  jury  did  not  awani 
quite  as  much  as  the  plaintiff  proved  is  without  merit.  The  judgment 
should  be  afibmed,  with  costs.    All  concur. 


Clason  v.  Baldwin. 

(Supreme  Court,  Ctmeral  Term,  £Hrst  Department    April  18, 1890.) 

1.  ErecTMBirr— Fi.sja>ii[a  ahd  Pboov. 

Flaintifl  In  ejectment  claimed  as  the  child  of  one  Clason  under  a  devise  whereby 
he  left  his  property  to  his  two  sons,  William  Oscar  Clason  and  Kdward  Mortimer 
Clason,  and  to  "snch  further  child  or  children  as  may  be  born  nnto  me."  Flaintifl 
testified  that  her  father  had  left  three  children,  William  Oscar,  Edward  Uortimer, 
and  herself,  and  that  the  sons  had  died  unmarried  and  Intestate.  Who  her  father 
was,  or  what  the  surnames  of  William  Oscar  and  Edward  Mortimer  were,  she  did 
.  not  testify ;  nor  did  she  in  any  way  connect  herself  with  testator.  Held,  that  her 
case  was  fatally  defective. 
1  Save — Hesitb  Profits. 

Wliere  a  oomplaint  in  ejectment  contains  no  allegations  as  to  mesne  profits,  none 
can  be  recovered  under  it.    Following  Lamed  v.  Hudson,  67  N.  Y.  161. 

i.  EtTOENOI — DeCLASATIOSB  AOA.IHBT  InTBBIBT. 

In  ejectment  evidence  of  what  a  third  person,  having  no  Interest  In  the  property 
or  controversy,  told  plaintiff  abont  his  having  oolleoted  and  paid  over  the  rents  of 
the  premises,  is  not  admissible  as  a  declaration  against  interest. 

Motion  for  new  trial  on  exceptions. 

Ejectment  by  Josephine  F.  Clason  against  Elizabeths.  Baldwin  to  recover 
possession  of  real  estate  in  New  York.  On  the  trial,  plaintiff  proved  a  pa- 
per title  in  William  J.  Clason  in  1822,  and  a  will  probated  September  23, 
1824,  whereby  he  left  his  property  to  his  two  sons  William  Oscar  Clason  and 
Edward  Mortimer  Clason,  "and  to  such  further  child  or  children  as  may  be 
bom  unto  me"  by  my  said  wife.  The  answer  was  a  general  denial,  and  set 
up  the  statute  of  limitations  as  a  special  defense.  Plaintiff  testified  that  her 
father  left  three  children,  William  Oscar,  Edward  Mortimer,  and  herself,  and 
that  they  had  died  unmarried  and  intestate.  Who  her  father  was,  or  what  the 
surnames  of  William  Oscar  and  Edward  Mortimer  were,  she  did  not  testify; 
nor  did  she  in  any  way  connect  herself  with  the  testator.  She  testified  that  a 
Mr.  Carter  had  charge  of  the  premises  in  1860,  and,  under  objection,  what 
Mr.  Carter  had  told  her  about  the  collection  of  the  rents  oC  the  premises;  that 
he  bid  paid  rents  to  her,  but  up  to  what  time  she  could  not  remember.  The 
court  ordered  a  verdict  for  plaintiff  for  possession  and  $3,735  damages,  and 
directed  exceptions  to  be  heard  at  the  first  instance  at  general  term. 

Argued  before  VanBkunt,  P.  J„  and  Baktlett  and  Barrett,  JJ. 

George  W.  Stevens,  for  plaintiff.    laaao  N.  Miller^  for  defendant. 

Yak  Brunt.  F.  J.  This  was  an  action  of  ejectment  brought  to  recover 
the  possession  of  real  estate  In  the  city  of  New  York.  The  answer  was,  sub- 
Btantially,  a  general  denial.  The  plaintiff  claimed  as  the  child  of  William  J. 
ClasoD,  in  whom  a  title  was  asserted  to  have  been  proved.  The  evidence, 
however,  by  a  strange  omission,  fails  to  show  who  the  plaintiff's  father  was. 
It  may,  perhaps,  be  inferred  that  the  plaintiff  intended  to  swear  that  William 
V.9H.Y.SU110.7 — 39 
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J.  ClasoD  was  her  father;  but  she  did  not  do  so,  and  the  plaintiff's  case  was 
fatally  defective  in  this  respect. 

The  exception  to  the  evidence  of  the  declarations  of  Mr.  Carter  vras  clearly 
well  taken.  What  Mr.  Carter  told  the  plaintiff  about  his  having  collected 
the  rents  of  these  premises  was  not  competent  evidence  of  the  fact  that  be  bad 
ever  collected  the  rent  of  the  premises  in  question.  The  theory  that  such 
declarations  are  admissible  because  made  against  the  interest  of  Mr.  Carter 
cannot  prevail.  Mr.  Carter  bad  no  Interest  in  this  controversy  or  property, 
and  hence  had  no  interest  against  which  he  could  make  a  declaration.  In 
fact,  the  proof  shows  that  Mr.  Carter  did  not  make  any  declaration  against 
his  interest.  What  a  debtor  says  when  he  is  discharging  a  debt  cannot  be  a 
declaration  against  his  interest,  because  he  pays  the  debt  at  the  time  of  ra^- 
'  ing  the  declaration,  and  hence  lias  no  interest  upon  which  the  declaratioa 
can  operate.  Mr.  Carter,  the  evidence  shows,  says  that  he  collected  these 
rents  and  paid  them  over,  and  that  is  all.  This  is  no  declaration  against  bis 
interest,  as  has  been  shown. 

The  plaintiff  was  allowed  to  recover  mesne  profits  without  the  complaint 
containing  any  allegations  respecting  the  same.  In  the  case  of  LarrUd  v. 
Hudson,  57  N.  Y.  151,  this  question  was  expressly  decided ;  and  we  are  una- 
ware of  any  change  in  the  rule  of  pleading.  The  case  of  Wallace  v.  Berdell, 
101  N^.  Y.  IS,  3  N.  £.  Bep.  769,  in  no  way  asserts  any  conflicting  rule. 
Keither  have  sections  1496  and  1497  effected  any  change.  It  is  true  that  the 
framer  of  the  Code,  in  his  note  to  section  1496,  says  that  this  section  was  in- 
serted to  avoid  the  rule  laid  down  in  Lamed  v.  Hudson,  supra,  that  a  sepa- 
rate action  must  be  brought  for  mesne  profits,  but  if  the  compiler  of  the  Code 
had  read  this  case  he  would  have  learned  that  the  court  therein  expressly  de- 
cided that  a  separate  action  was  not  necessary  to  recover  mesne  profits,  but 
they  might  be  recovered  under  appropriate  allegations  in  the  action  of  eject- 
ment. The  reasons  why  such  allegations  should  be  required  as  a  preHmiDarr 
to  a  recovery  of  mesne  profits  are  shown  in  the  case  cited,  and  it  is  not 
necessary  to  repeat  them  here;  and  perhaps  the  only  change  which  section 
1496  of  the  Code  has  made  is  to  compel  the  assertion  of  these  causes  of  action 
in  the  action  of  ejectment  which  did  not  exist  before.  There  does  not  seem 
to  have  been  any  intention,  and  certainly  none  such  is  expressed,  to  change 
the  rule  of  pleading  upon  this  subject.  Tlie  complaint  in  this  action  contain- 
ing no  allegations  as  to  mesne  profits,  none  can  be  recovered  under  it.  The 
exceptions  must  be  sustained,  and  a  new  trial  granted. 

Babbett,  J.,  concurs. 

Bartlett,  J.    I  concur  on  the  first  ground  mentioned  in  the  opinion  of 

the  presiding  justice. 

OowAN  V.  Third- Ave.  By.  Co. 
(Supreme  Court,  Oeneral  Term,  First  Department.    April  18, 1890.) 

1.  HossB  A.Ki>  Stbbxt  Railboao — Injubixs  to  Pbbsonb  Crossinq  Btkkit. 

Plaintifl,  a  woman  80  years  old,  a  little  deaf,  bat  not  neai^slghted,  testifled  tint 
if  the  cable-car  by  which  she  was  struck  was  within  half  of  a  block  of  ber  sbe 
could  have  seen  it,  but  that  she  neither  saw  nor  heard  it;  that  it  was  her  habit  to 
look  up  and  down  for  cars  when  at  the  edge  of  a  street,  but  would  not  ssf  she 
looked  the  morning  of  the  accident  An  eye-witness  testifled  that  plaintiff  looked 
up  and  down  the  street  before  crossing  it,  and  that  she  walked  in  a  stooping  posi- 
tion, with  her  head  bent  down,  as  an  old  person  naturally  goes  along  tb»  street. 
Held,  sufficient  evidence  to  JnsUfy  a  finding  that  plaintifl  osed  reaaonable  care  in 
crossing  the  street. 

3.  WlTUBSS — Credibilitt. 

While  it  is  a  suspicious  ciroumstanoe  for  a  witness  to  recollect  on  a  second  trisl 
a  crucial  fact  which  he  did  not  mention  on  the  former  trial,  yet  It  ia  not  suoh  0(»- 
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chiaiTe  eridenoe  of  his  dishonesty  as  to  call  for  a  reversal,  as  bis  demeanor  npon 
the  stand  may  hare  been  such  as  to  hare  entirely  overoome  the  susplolon  that  nia 
testimony  was  an  after-thought. 

S.  APPBAIi — ObJBOTIONS  not  RiJSBD  BSLOW. 

A  judgment  will  not  be  reversed  because  of  an  Improper  answer  of  a  witness, 
where  the  record  contains  no  motion  to  strilie  it  out,  and  it  does  not  appear  thai 
the  attention  of  the  court  was  called  to  it. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Catherine  Cowan  against  the  Third-Avenue  Railway  Company 
to  recover  for  injuries  sustained  by  being  knocked  down  by  one  of  defend- 
ant's cable-cars.  There  was  a  verdict  for  plaintifT  for  S500.  From  the 
jadgment  entered  thereon  defendant  appeals.  For  former  report,  see  1  N. 
Y.  Supp.  612. 

Argued  before  Van  Brunt,  P.  J.,  and  Bahtlbtt  and  Babrbtt,  JJ. 

HoatUey,  Lauterbaoh  <t  Johnson,  ( W.  H.  Cohen,  of  counsel,)  for  appellant. 
MMer  dt  Wells,  (J.  A.  Briggs,  of  counsel,)  for  respondent. 

Van  Bbunt,  P.  J.     "We  see  no  reason  for  disturbing  the  judgment  ap- 
pealed from.    Upon  the  former  appeal  the  judgment  in  favor  of  the  plaintiff 
was  reversed,  because  the  evidence  did  not  show  that  she  had  been  free  from 
negligence  contributing  to  the  happening  of  the  accident,  in  that  in  crossing 
the  street  the  plaintiff  did  not  use  that  reasonable  care  which  she  was  bound 
to  do,  in  view  of  the  fact  that  she  was  going  upon  a  street  upon  which  there 
was  a  railway  and  moving  cars.     Upon  the  new  trial  it  is  evident,  from  the 
nature  of  the  evidence  of  the  plaintiff,  that  she  was  an  honest  and  truthful 
witness,  and  would  not  distort  the  facts,  as  she  recollected  them,  to  obtain 
success.    An  examination  of  the  testimony  given  by  her  shows  that  she  re> 
lated  the  circumstances  as  she  recollected  them,  and  nothing  more.    She  was 
a  woman  of  80  years  of  age,  a  little  deaf,  not  near-sighted,  and  did  not  use 
spectaclea.     She  carried  her  head  bent  down  while  she  was  walking,  as  aged 
persons  are  accustomed  to  do.     She  testified  that  if  the  car  was  within  half  a 
block  of  her  she  could  have  seen  it,  but  that  she  neither  saw  nor  heard  this 
car,  and  If  any  signal  was  given  she  did  not  hear  it,  and  that  she  was  accus- 
tomed when  she  went  out  to  look  before  her  when  she  was  walking.     She 
further  testified,  in  answer  to  the  question  whether  on  that  morning  she 
loolced  to  see  if  there  was  a  car  coming  down  Tenth  avenue,  that  she  looked 
up  and  down  when  she  was  at  the  edge  of  the  street.    Upon  the  question  be- 
ing repeated  as  to  that  particular  morning,  she  said,  "Oh,  well,  I  can't  say  I 
looked  that  morning,  but  it  is  a  habit  of  mine;"  and,  further,  that  every  time 
abe  went  to  the  edge  of  the  street  she  looked  up  and  down  to  see  whether 
there  was  any  danger.     A  witness,  O'Neill,  was  examined  on  behalf  of  the 
plaintiff.    He  testified  that  when  she  came  to  the  edge  of  the  sidewalk,  pre- 
vioas  to  stepping  on  the  cross-walk,  she  looked  down  Tenth  avenue,  and  then 
looked  up,  and  then  got  across ;  that  she  walked  in  a  kind  of  stooping  posi- 
tion, with  her  head  bent  down,  like  an  oldish  person  naturally  goes  along  the 
street.    This  evidence,  if  true,  seems  to  have  been  suSBcient  to  have  justified 
the  jury  in  finding  that  the  plaintiff  used  reasonable  care  in  crossing  the 
street,  under  the  circumstances  which  appear  to  have  surrounded  her  at  the 
time  of  the  happening  of  the  accident.    Although  the  plaintiff  does  not  seem 
to  recollect  distinctly  as  to  whether  upon  this  occasion  she  looked  to  see 
whether  there  was  any  danger  approaching,  she  spoke  of  her  habits  in  that 
regard,  and  evidently  appreciated  the  dangers  to  which  she  was  subject. 

It  is  claimed  upon  the  part  of  the  appellant  that  the  testimony  of  the  wit- 
ness O'Keill  Is  entitled  to  no  credit,  because  on  all  previous  occasions,  when 
he  was  examined  as  a  witness,  he  made  no  mention  whatever  of  the  fact  that 
be  saw  the  plaintiff  look  up  and  down  before  attempting  to  cross  the  street, 
ontil  the  last  triai,  and  until  the  pertinency  of  such  evidence  was  suggested 
by  the  opinion  of  the  court  rendered  upon  the  previous  appeal.    There  are 
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many  features  in  connection  with  the  testimony  of  the  witness  O'Keill  which 
seem  to  sliuke  his  credibility,  and  if  the  learned  judge  presiding  at  the  trial 
had  deemed  it  proper  to  grant  the  motion  for  a  new  trial,  upon  the  ground 
that  the  evidence  of  O'Neill  was  entirely  unworthy  of  credit,  we  do  not  think 
that  we  could  have  disturbed  the  ruling  here.  But,  as  the  motion  was  de- 
nied, there  does  not  seem  to  be  sufficient  spread  upon  this  record  to  justify 
the  general  term  in  holding  that  this  witness  has  committed  perjury  upon  the 
trial  the  result  of  which  is  now  the  subject  of  review.  The  amount  of  cred- 
ibility to  which  a  witness  is  entitled  is  affected  so  much  by  his  demeanor  upon 
the  stand  and  by  his  manner  of  testifying,  as  well  as  by  the  evidence  itself, 
that  the  judgment  of  atrial  judge  upon  questions  of  this  description  shoul<i 
not  be  interfered  with,  unless  it  is  absolutely  apparent  from  the  record  that  such 
judgment  is  incorrect.  It  is  possible  that,  the  witness'  attention  never  having 
been  called  to  this  particular  feature  of  the  case  prior  to  the  last  trial,  he  mar 
have  inadvertently  omitted  it,  and  for  that  matter  it  frequently  happens  tliat 
circumstances  and  events  come  to  the  mind  of  a  witness  after  he  has  been  ex- 
amined in  regard  to  a  transaction  which  are  not  present  in  his  mind  at  the 
time  of  his  examination  and  flie  giving  of  his  testimony.  It  would  certainly 
be  a  suspicious  circumstance  for  a  witness  to  recollect  a  crucial  fact  such  as 
that  which  is  detailed  in  tlie  witness'  testimony  upon  this  trial,  never  having 
adverted  to  it  before.  But  it  is  not  conclusive  evidence  of  his  disbonestr. 
His  demeanor  upon  the  stand  might  entirely  overcome  the  suspicion  wbicii 
might  otherwise  arise  that  the  recollection  of  this  testimony  was  an  after- 
thought. 

The  only  exception  to  which  attention  is  called  is  that  which  oocnrs  in  the 
testimony  of  the  physician  who  was  examined.  The  question,  as  originally 
put,  and  which  was  objected  to.  was  undoubtedly  objectionable.  That  ques- 
tion, however,  was  not  the  one  which  was  propounded  to  the  witness,  and 
the  question  was  so  modified  by  the  court  as  to  be  entirely  unobjectionable. 
It  was  answered  in  a  manner  which  was  not  responsive,  and  by  testimony 
which  was  improper,  but  the  record  contains  no  motion  whatever  to  strike  it  out, 
and  it  does  not  appear  that  the  attention  of  the  court  was  in  any  manner  called 
to  the  peculiarity  of  the  answer,  so  that  it  might  have  been  stricken  from  the 
record,  and  excluded  from  the  consideration  of  tlie  jury.  The  allowing  of 
this  testimony  to  remain  upon  the  record,  therefore,  was  not  error,  and  does 
not  call  for  a  reversal  of  the  judgment.  Upon  the  whole  case,  therefore,  we 
are  of  opinion  that  the  judgment  must  be  affirmed,  with  costs.    All  concoi. 


Leo  v.  Joseph  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department,    April  18, 1890.) 

1.  BANKKCPTOT— COMPOSITIOS— SCPPLKMBKTABT  PROCEBDINeS. 

A  discharge  of  a  bankrupt  in  compoBition  proceedings,  after  a  preyloas  refoni 
to  grant  him  a  discharge  because  of  fraud,  is  binding  on  all  creditors  of  whom  the 
court  had  jurisdiction,  and  is  a  bar  to  supplementary  proceedings  based , on  sjsdg- 
meot  obtained  by  one  of  such  creditors  after  the  refusal  of  the  discliarge,  twt  be- 
fore the  adjudicaUoD  In  the  composition  proceedings. 
S.  Same — JunaMEMT  of  State  Court. 

The  failure  of  the  baulcrupt  to  avail  himself  of  Ckide  CivU  Proo.  N.  Y.  { IMS,  pro- 
viding that  a  banlcrupt  may  make  a  motion  within  two  years  from  Ma  diaohargets 
cancel  of  record  a  judgment  rendered  against  him.  In  no  manner  autboriies  the  en- 
forcement of  the  judgment  disctuu-ged  by  the  bankruptcy  proceedings. 

Appeal  from  special  term.  New  York  county. 

Action  by  Arnold  Leo  against  Israel  Joseph  and  Joseph  Albert  Joseph. 
Plaintiff  appeals  from  an  order  dismissing  supplementary  proceedings  apoo 
the  ground  that  the  judgment  entered  in  the  action  had  been  dischuged  b;' 
bankruptcy  proceedings. 

Argued  before  Van  Bbunt,  F.  J.,  and  Babtjlbtt,  J. 
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Leopold  Leo,  for  appellant.    M.  H.  RegeTuburger,  for  respondents. 

Van  Brtjnt,  P.  J.  In  February,  1876,  the  judgment  debtors  were  de- 
clared bankrupts,  and  in  May  or  June  of  that  year  they  applied  for  a  discharge. 
The  judgment  creditors  herein,  and  other  creditors,  filed  specifications  In  op- 
position, and  testimony  was  taken ;  and  the  discharge  was  denied  by  the  dis- 
trict court  on  the  ground  of  fraudulent  conveyance  of  property  by  the  debtors 
in  yiolation  of  section  5110  of  the  Bevised  Statutes  of  the  United  States.  On 
the  5th  of  September,  1879,  the  judgment  creditor  brought  his  action  in  tliis 
court;  and,  npon  the  failure  of  the  judgment  debtor  to  appear,  judgment  was 
entered  in  November,  1880,  for  the  sum  of  04,670.94.  In  November,  1884, 
the  judgment  debtor  filed  a  petition  in  the  United  States  district  court  asking 
leave  to  compound,  and  against  the  opposition  of  the  judgment  creditor,  who 
claimed  the  right  to  oppose  by  reason  of  the  judgment  obtained  by  him  after 
the  denial  of  the  discbarge  and  before  the  composition  proceedings,  A  reso- 
lution was  passed  accepting  the  offer  of  composition,  and  the  district  court 
ordered  the  debtor's  statement  to  be  filed  and  the  resolution  to  be  recorded, 
which  order  of  the  district  court  was  afiSrmed  by  the  circuit  court  upon  ap- 
peal in  1885.  In  re  Joseph,  24  Fed.  Rep.  137.  In  September,  1889,  the 
judgment  creditor  applied  to  this  court  for  an  order  for  the  examination  in 
supplementary  proceedings  of  the  judgment  debtors,  and  upon  the  return  of 
this  order  the  objection  was  taken  that  the  judgment  forming  the  basis  of  the 
order  for  examination  had  been  discharged  upon  the  confirmation  of  the  com- 
position proceedings  and  tender  of  the  amount  payable  thereunder.  This  ob- 
jection was  sustained  and  the  supplementary  proceedings  were  dismissed,  and 
from  the  order  thereupon  entered  this  appeal  is  taken. 

It  is  urged  upon  the  part  of  the  plaintiff  that,  because  of  the  refusal  to 
grant  the  discharge  in  May  or  June,  1876,  upon  the  ground  that  the  debtors 
had  been  guilty  of  fraud,  and  the  judgment  herein  having  been  obtained 
subsequent  to  such  refusal,  such  judgment  was  not  affected  by  the  discharge 
in  the  composition  proceedings,  becausa  by  section  5110  of  the  Uevised  Stat- 
utes it  is  provided  that  no  discharge  shall  be  granted,  6r,  if  granted,  shall  not 
be  valid,  where  fraudulent  conveyances  have  been  made.  The  question  of 
the  right  of  the  United  States  court  to  entertain  the  application  for  discharge 
in  composition  proceedings  after  the  previous  refusal  of  the  court  to  grant  a 
discharge  has  been  considered  both  by  the  district  and  circuit  courts,  and  has 
been  determined  in  opposition  to  the  views  sought  to  be  impressed  upon  this 
court  in  these  proceedings,  and  we  see  no  reason  to  differ  from  the  conclu- 
sions which  were  there  arrived  at.  It  would  have  been  good  ground,  un- 
doubtedly, for  the  district  court  to  have  refused  the  composition,  if  they  had 
thought  proper  so  to  do;  but,  having  heard  the  allegations  of  the  parties, 
having  considered  the  opposition  made,  and  having  determined  that  it  was 
proper  to  grant  the  discbarge,  that  adjudication  was  binding  upon  the  plain- 
tiff, and  cannot  be  reviewed  in  these  proceedings.  The  provisions  of  section 
5103  (amended  by  Act  June  22.  1874,  §  17;  Supp.  1874-81,  p.  74.)  in  respect 
to  the  effect  of  a  discharge  in  the  composition  are  that  "the  provisions  of  a 
composition  accepted  by  such  resolution  in  pursuance  of  this  section  shall  be 
Ending  on  all  the  creditors  whose  names  and  addresses,  and  the  amounts  of 
the  debts  due  to  whom,  are  shown  in  the  statement  of  the  debtor  produced  at 
the  meeting  at  which  the  resolution  shall  have  t>een  passed."  It  is  not  claimed 
but  that  the  plaintiff  was  one  of  the  creditors  in  this  class,  and  consequently 
the  proceedings  which  resulted  in  the  discharge  were  binding  upon  such  cred- 
itor, according  to  the  very  provisions  of  the  act  itself. 

It  is  claimed,  however,  that  the  objections  of  the  judgment  debtor  cannot 
be  raised  at  the  present  time,  because  he  did  not  avail  himself  of  the  pro- 
visions of  Code  Civil  Froc.  §  1!^,  which  provides  that  the  defendant  may 
make  a  motion  within  two  years  from  the  discharge  to  cancel  the  judgment 
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of  record.  It  is  true  that  no  sach  motion  has  been  made,  bat  that  in  no  man- 
ner revives  the  judgment.  It  prevents  the  judgment  debtor  from  availing 
himself  of  the  summary  remedy  given  by  the  Code  for  the  cancellation  of  the 
judgment  of  record,  but  it  in  no  manner  authorizes  the  enforcement  of  the 
judgment  discharged  by  bankruptcy  proceedings. 

Upon  an  examination  of  the  whole  case,  therefore,  it  seems  to  as  that  the 
question  as  to  whether  the  discharge  should  be  granted  under  the  circum- 
stances was  one  for  the  United  States  courts  to  determine,  and  that  their  de- 
termination was  binding  upon  all  tbe  parties  of  whom  they  had  jarisdiction, 
and  of  which  the  judgment  creditor  in  this  case  was  one.  He  was  beard 
urging  the  same  objections  which  he  now  presents  to  tbe  granting  of  the  dis- 
charge in  the  composition  proceedings,  and  notwithstanding  soch  objeetions 
tbe  discharge  was  granted.  This  adjudication  we  do  not  think  that  we  can 
review  here ;  and  we  are  of  opinion  that,  upon  the  confirmation  of  tbe  com- 
position proceedings  and  the  tender  of  the  amount  payable  thereunder,  the 
plaintiff's  judgment  was  discharged,  as  stated  in  the  opinion  of  the  court  be- 
low. The  order  appealed  from  should  be  affirmed,  with  SIO  costs  and  dis- 
bursements. 

Cashman  v.  Betnolds  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department    April  18,  tSM.) 

PlAlDINO — AMBMpMKXT— AttBWBR  AKD  DBHTTRBBR. 

A  demurrer  is  not  an  answer  within  Ckxia  Civil  Free.  N.  Y.  %  548,  pemittiiig  a 
pleading  to  be  once  amended  as  a  matter  of  oourse,  so  that  the  demurrer  maybe 
withdrawn  and  an  answer,  as  an  amendment,  served  as  of  course.  Following 
SmUh  V.  Laird,  44  Hun,  630,  and  Wiee  v.  Oetsner,  47  Hun,  800,  and  dlsapproTiig 
RobottelU  V.  Noxtm,  6  N.  Y.  Sapp.  815. 

Appeal  from  special  term,  Kew  York  oonnty. 

Action  by  Michael  H.  Cashman  against  Hugh  M.  Reynolds  and  Bridget  H. 
Beynolds,  commenced  by  service  of  summons  and  complaint  upon  defendants 
on  November  8,  1889.  On  November  27,  1889,  the  defendants  were  granted 
an  extension  of  six  days  in  which  to  answer  or  demur.    On  Decembers, 

1889,  defendants  Interposed  a  demurrer  to  the  original  complaint,  and  on  De- 
cember 7,  1889,  plaintiff  served  an  amended  complaint  upon  defendants.  On 
December  27, 1889,  a  joint  demurrer  by  defendants  was  served,  on  the  ground 
that  causes  of  action  had  tieen  improperly  united.  During  tbe  penden<7  of  a 
motion  for  judgment  overruling  said  demurrer  as  frivolous,  each  of  defend- 
ants served  a  verified  answer  upon  the  attorney  for  plaintiff  on  Januarys, 

1890.  Upon  each  of  said  answers  was  indorsed  a  notice  that  the  answer  was 
served  as  a  substitute  for  and  an  amendment  of  tbe  demurrer  served  on  the 
27th  day  of  December,  1889,  and  that  the  right  to  serve  the  answer  was  claimed 
pursuant  to  section  542  of  tbe  Code  of  Civil  Procedure,  providing  that  "  within 
twenty  days  after  a  pleading,  or  the  answer  or  demurrer  thereto,  is  served,  or 
at  any  time  before  the  period  for  answering  it  expires,  the  pleading  maybe 
once  amended  by  the  party,  of  course,  without  costs  and  without  prejudice  to 
the  proceedings  already  had,"  etc.  Plaintiff's  attorney  having  refused  to  ac- 
cept the  answers,  defendants  made  a  motion  to  compel  the  acceptance,  and 
from  an  order  denying  the  motion  they  now  appeal. 

Argued  before  Van  Brunt,  P.  J.,  and  Babtlett  and  Barrett.  JJ. 
Kenneson,  Grain  <t  Ailing,  {Thaddeus  D.  Kenneson,  of  counsel,)  for  ap- 
pellants.    2'ovmsend  Wandell,  for  respondent. 

Barbbtt,  J.  This  order  should  be  affirmed  upon  the  authority  of  SmUh 
T.  Laird,  44  Hun,  580,  and  Wise  v.  Gessner,  47  Hun,  306.  I  desire,  however, 
as  I  did  not  take  part  in  these  decisions,  to  express  my  full  concurrence  in  the 
views  therein  expressed.  The  previous  authorities  are  there  sufficiently  an- 
alyzed; and  I  find  no  general  term  case  later  than  Wise  t.  ffexfur  taking* 
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diiferent  view  of  the  question  under  consideration,  save  Rohostelli  v.  Noxon, 
5  N.  Y.  Supp.  315.  Tiie  latter  case  was  decided  by  the  general  term  of  the 
second  department,  and  that  court  (Mr.  Justice  Pratt  delivering  the  prin- 
cipal opinion)  declined  to  follow  Smith  v.  Laird,  holding  that  "a  demurrer 
is  one  form  of  answer, "  and  that  there  is  nothing  in  section  542  of  the  Code 
which  "implies  that  a  demurrer  cannot  be  regarded  as  an  answer  so  long  as 
it  remains  in  the  case."  The  condusiou  which  follows  this  postulate  is  en- 
tirely logical,  for  if  a  demurrer  is  an  answer,  it  can  undoubtedly  be  amended, 
as  an  answer,  once,  of  course,  within  20  days  after  its  service.  But  I  appre- 
hend Uiat  a  demurrer  is  not  an  answer  in  any  legal  sense.  Section  487  of  the 
Code  provides  that  the  only  pleading  on  the  part  of  the  defendant  is  either  a 
demurrer  or  an  answer.  I'be  defendant  is  nowhere  permitted,  as  Mr.  Justice 
Pbatt  snggesta,  to  answer  the  complaint  "by  saying  that  it  is  not  valid  as  a 
matter  of  law."  The  answer  is  as  clearly  and  precisely  defined  as  the  de- 
murrer. Code,  §  500.  The  fallacy  of  this  postulate  tjecomes  apparent  when 
the  converse  is  presented.  If,  for  example,  the  defendant  was  thus  entitled 
to  answer,  where  a  demurrer  was  interposed  within  the  previous  20  days,  be 
wonid  equally  be  entitled  to  demur  where  an  answer  bad  been  interposed 
Mrithin  the  like  period.  To  sustain  the  latter  position,  under  the  reasoning 
of  Rohostelli  V.  Noxon,  it  would  be  necessary  to  hold  that  an  answer  is  one 
form  of  demurrer,  and  that  there  is  nothing  in  section  542  which  implies  that 
an  answer  cannot  be  regarded  as  a  demurrer  so  long  as  it  remains  in  the  case. 
Mr.  Justice  Pratt  also  observes  that  his  "construction  is  sustained  by  a  long 
line  of  cases,"  four  of  which  he  cites,  namely,  Betts  t.  Krindell,  13  Civ.Proc. 
R.  157;  FranTt  v.  Bu»h,  2  Civ.  Proc.  R  250;  Cooper  v.  Jones,  4  Sandf.  699; 
White  V.  Mayor,  5  Abb.  Fr.  322.  The  first  two  are  special  term  decisions  of 
the  city  court.  Betts  v.  Krindell  was  decided  upon  the  authority,  in  part,  of 
Frank  v.  Bush,  which  was  preferred  to  Smith  v.  Laird.  The  other  two 
cases  seem  to  have  no  pertinence  whatever  to  the  question  under  considera- 
tion, and  I  confess  my  entire  inability  to  follow  Mr.  Justice  Pratt's  obser- 
vation that  "in  the  case  of  Cooper  v.  Jones  the  precise  point  was  decided  by 
six  judges. " 

I  have  read  the  report  of  Cooper  v.  Jones  with  extreme  care,  and  I  find 
that  the  only  question  there  presented  was  whether,  after  a  demurrer  to  an 
answer,  the  defendant  may  serve  an  amended  answer  of  course,  within  20 
days.  The  court  held  that  such  an  amended  answer  might  be  so  served,  a 
proposition  which  admits  of  no  doubt,  but  which  is  irrelevant  to  the  precise 
question  under  discussion.  It  would  have  l)een  quite  different  if  the  court 
had  held  that,  after  a  demurrer  to  an  answer,  the  plaintiff  might  serve  a  reply 
of  course,  within  20  days.  The  case  of  White  v.  Mayor  Is  equally  inapplica- 
ble. The  only  question  there  was  whether  the  plaintiff  could  amend  his  com- 
plaint more  than  once,  as  of  course.  It  is  quite  clear,  therefore,  that  the 
learned  court,  in  its  refusal  to  follow  Smith  v.  Laird,  was  not  fortified  by 
the  authorities  cited  any  more  than  it  was  by  the  formula  that  "a  demurrer  is 
one  form  of  answer. "  Looking  at  the  question  upon  principle,  it  seems  to 
us  a  somewhat  whimsical  misapplication  of  language  to  speak  of  amending 
a  demurrer  by  an  answer  or  of  amending  an  answer  by  a  demurrer.  One  can 
be  substituted  for  the  other,  but  cannot  be  amended  into  the  other.  When  an 
issue,  whether  of  fact  or  law,  is  once  raised,  it  must,  as  such,  be  disposed  of. 
If  you  have  demurred,  you  may  amend  your  demurrer  once.  If  you  have  an- 
swered, you  may  amend  your  answer  once.  But  you  cannot,  by  amendment, 
change  the  legal  status  of  the  issue.  In  other  words,  you  cannot,  by  amend- 
ment, turn  an  issue  of  law  into  an  issue  of  fact,  or  an  issue  of  fact  Into  an 
isiue  of  law.  That  can  only  be  done  by  withdrawing  the  one  pleading  and 
sabstituting  the  other.  And  this  is  the  ordinary  and  well-established  prac- 
tice. For  Instance,  when  a  demurrer  to  a  complaint  is  overruled,  after  argu- 
ment, the  court  usually  gives  the  defendant  leave,  not  to  amend,  but  to  with- 
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draw,  his  demurrer,  and  answer  over.  Bat  wben  the  demurrer  is  sustained, 
the  plaintiff  is  giren  leave  to  amend  his  complaint.  Again,  if  the  demurrer 
to  a  counter-claim  in  an  answer  is  overruled,  the  plaintiff  is  given  leave,  not 
to  amend,  but  to  withdraw,  his  demurrer,  and  reply.  If,  however,  the  de- 
murrer is  sustained,  the  defendant  has  leave  to  amend.  The  object  of  the 
statute,  liberally  permitting  amendments  of  course,  within  20  days,  is  to  en- 
able parties  to  correct  mistakes  in  their  pleadings,  and  even  to  add  to  or  other- 
wise perfect  them.  But  they  must  do  this  upon  the  legal  lines  adopted.  If 
they  demur,  they  may  thus  perfect  their  case  on  the  issue  of  law.  If  tbey 
answer,  they  may  do  likewise  with  regard  to  the  issue  of  fact.  If,  however, 
they  desire  to  abandon  the  legal  issue  in  its  fundamental  character,  and  thas 
necessarily  to  withdraw  their  pleading  and  substitute  in  its  place  an  equally 
well-defined  pleading  of  an  inherently  different  character,  tbey  must  appeal  to 
judicial  discretion.  I  see  no  reason,  therefore,  for  deviating  from  the  well- 
considered  cases  of  Smith  v.  Laird  and  Wise  v.  Gesmer,  and  the  order  should 
accordingly  be  confirmed,  with  costs. 

Yak  Bktiiit.  P.  J.  I  concur  in  the  foregoing  opinion  of  Mr.  Justice  Bas- 
BBTT.  Sections  488-499,  inclusive.  Code  Civil  Froc,  distinctly  recognize  that 
a  demurrer  and  answer  are  different  pleadings.  They  expressly  provide  that 
a  demurrer  shall  perform  an  office  which  sbiSl  not  be  and  cannot  be  done  by 
answer.  Sections  963-966  further  show  that  an  answer  and  demurrer  are 
distinct  and  different  pleadings,  as  they  raise  issues  of  an  entirely  different 
nature. 

Babtlbtt,  J.,  concurs. 


Kino  et  al.  e.  Bekd,  Commissioner  of  Highways. 

(Supreme  Court,  General  Term,  Fifth  Department    April  11, 1890.) 

HiOHWiLTS — Decision  op  Cohmissioser — Noticb  or  Apfeal. 

A  notice  of  appeal  from  the  determination  of  a  highway  commissioner  iajing 
out  a  highway  stated  that  the  appeal  was  taken  "from  the  said  determlnatioa 
of  the  said  commissioner, "  and  tnat  the  ground  upon  which  It  was  made  was 
that  said  determination  was  "unlawful,  Illegal,  and  erroneons,  and  that  isid 
commissioner  had  no  legal  power  and  authority  to  malie  the  same. "  Held,  that  it 
brought  up  the  whole  auestion  of  the  proprietf  of  laying  out  the  highway,  or  snjr  part 
of  it,  though  the  following  clause  of  the  notice  stated  that  the  appeal  was  broosbtto 
reverse  au  that  part  of  the  determination  "  which  lays  out  or  contiones  said  pro- 
posed highway  west  of  the  center  of  said  Barker  road, "  and  that  the  dednon  of 
tlie  referees  that  the  determination  be  reversed  was  a  total  extinguishment  of  tlie 
determination  and  conclusions  of  the  commissioner. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Victoria  A.  King  and  another,  administrators  of  Alonzo  7.  King, 
against  .Joseph  Beed,  commissioner  of  highways  of  the  town  of  Manchester, 
in  the  county  of  Ontario,  to  restrain  defendant  from  laying  out  a  highway. 
Plaintiffs  appeal  from  an  order  vacating  a  temporary  injundiion. 

Argued  before  Dwiqht,  P.  J.,  and  Macombeb  and  Cuslett.  J  J. 

Edwin  Hicks,  for  appellants.    E.  W.  Gardner,  for  respondent 

Maoohber,  J.  The  defendant's  predecessor,  one  Mr.  Monroe,  as  the  com- 
missioner of  highways  of  this  town,  laid  out  a  highway  running  from  and 
substantially  continuing  Church  street,  a  country  road  running  from  Clifton 
Springs  westward  towards  Shortsville,  the  new  portion  thereof  being  ex- 
tended from  near  the  east  line  of  the  lands  of  Samuel  Dent,  through  bis 
farm  and  that  of  Alonzo  F.  King,  the  plaintiffs'  intestate,  to  a  norUi  and 
south  road  known  as  the  "Barker  lioad,"  and  thence  through  the  lands  of 
Thomas  W.  Barker  to  the  Sanger  and  the  George  A.  Short  farms,  turning  at 
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the  latter  place  soatherly  into  the  old  highway  known  as  the  "Old  Boad."  An 
appeal  was  tiiken  by  Mr.  Barker,  from  the  determination  of  this  highway 
commissioner,  to  the  county  judge  of  Ontario  county,  who  duly  appointed 
three  referees  under  the  statute.  No  other  person  joined  in  the  appeal,  the 
notice  of  which  was  served  upon  the  last  day  provided  by  law.  Omitting 
the  formal  parts,  the  notice  of  appeal  is  as  follows:  "From  the  said  determi- 
nation of  the  said  commissioner,  and  pray  the  appointment  of  three  referees, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  to  hear 
and  determine  my  said  appeal.  The  ground  upon  which  this  appeal  is  made 
is  that  the  said  determination  or  order  of  the  said  commissioner  is  unlawful, 
illegal,  and  erroneous,  and  that  said  commissioner  had  no  legal  power  and 
authority  to  make  the  same,  and  said  appeal  is  brought  to  reverse  all  that  part 
of  said  determination  of  the  said  commissioner  which  lays  out  or  continues 
said  proposed  highway  west  of  the  center  of  said  Barker  road,  and  through 
the  lands  of  the  appellant  Thomas  W.  Barker,  and  the  lands  of  Mrs.  Robert 
Sanger,  and  of  George  N.  Short."  The  referees,  after  the  bearing  before 
them  on  the  appeal,  declared  in  their  decision,  with  recitals,  that  upon  the 
proofs  and  allegations  of  the  parties  they  did  order,  determine,  and  adjudze 
that  the  said  determination  of  the  said  commissioner  of  highways  be,  and  the 
same  should  be,  reversed. 

The  main  question  on  this  appeal  is  whether  or  not  the  decision  of  the  ref- 
erees was  a  total  extinguishment  of  the  determination  and  conclusions  of  the 
highway  commissioner,  or  whether  the  same  was  a  reversal  of  part  only,  by 
which  the  projected  new  highway  through  the  lands  of  the  appellant  in  that 
proceeding,  Thomas  W.  Barker,  and  those  of  Sanger  and  Short,  was  alone 
defeated,  leaving  the  residue  of  the  highway  to  be  constructed  in  accordance 
with  the  determination  of  the  highway  commissioner.  There  is  a  clashing  of 
the  orders  of  the  special  term  of  this  court,  and  the  decision  of  the  referees, 
which  could  easily  have  been  avoided  had  the  question  here  presented,  and 
which  must  here  be  met,  been  brought  to  the  general  term  in  another  pro- 
ceeding, which  we  will  mention.  After  the  decision  of  the  referees,  a  man 
lij  the  name  of  Parkburst,  not  interested  in  the  laying  out  and  working  of 
this  highway  otherwise  than  as  a  resident  of  the  town  of  Afanchester.  not  lt>ieing 
liable  for  any  assessment  for  the  expenses  of  opening  such  road,  brought  pro- 
ceedings in  the  supreme  court,  as  relator,  against  this  defendant,  as  highway 
commisBioner.  requiring  him,  notwithstanding  the  decision  of  the  referees, 
to  proceed  and  lay  out  that  portion  of  the  highway  running  from  Church 
street  westwardly  to  the  Barker  road.  A  mandamtts  was  granted  by  the 
special  term  in  accordance  with  the  prayer  of  the  application,  and  it  was 
probably  based  upon  the  opinion  of  the  learned  justice  that,  under  the  appeal 
brought  by  Barker  from  the  decision  of  the.  h^bway  commissioner,  it  was 
competent  only  for  the  referees  to  reverse  so  much  of  the  determination  as 
laid  out  the  road  through  Barker's,  Sanger's,  and  Short's  lands,  leaving  the 
Ksidue  of  the  highway  as  projected  by  the  commissioner.  Had  an  appeal 
been  taken  from  that  order,  a  decision  would  have  been  rendered  which  would 
have  precluded  the  necessity  of  bringing  an  action  by  any  other  person.  But 
the  defendant  had  no  interest  in  taking  such  appeal,  and  none  was  brought. 
Beoce  the  manifest  reluctance  of  the  learned  justice  in  granting  the  order 
now  under  consideration,  and  the  insertion  of  a  provision  therein  that  the  de- 
cision was  made  upon  the  authority  of  the  ruling  in  the  mandamus  case. 
We  are  of  the  opinion  that  these  plaintiffs  are  not  in  any  way  bound  by  the 
order  made  in  the  mandamus  proceeding's.  If,  however,  the  decision  of  the 
referees  on  appeal  was  legally  a  modiflcation  only  of  the  decision  of  the  com- 
missioner of  highways,  and  that  it  was  the  duty,  under  that  decision,  of  the 
highway  commissioner  to  lay  out  the  residue  of  the  road,  they  would  be  pre- 
daded  thereby,  because  they  were  parties  to  the  proceedings  before  the  high- 
way commissioner.    The  question  therefore  is,  as  stated  above,  whether  the 
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Judgment  of  the  referees  was  a  total  or  partial  reversal  of  the  detenoination 
*  of  the  commissioner. 

The  decision  made  on  the  motion  vacating  the  injunction  order  in  this 
action  is  based  upon  the  opinion  of  the  judge  that  the  decision  of  the  q>ecial 
term  granting  the  mandamita  against  Keed  was  authoritative  and  binding 
upon  the  special  term.    Undoubtedly,  as  an  authority,  it  was  binding,  because 
the  judgment  therein  rendered  must  necessarily  have  determined  that  the 
appeal  from  the  highway  commissioner  to  the  county  court  enabled  the  refer- 
ees only  to  afford  relief  to  the  appellant  in  that  proceeding,  namely,  Thomas 
W.  Barker,  and  those  west  of  him.    But  the  question  is  clearly  open  to  the 
court  at  general  term.     The  form  of  the  notice  of  appeal  is  preacribed  by  the 
statute,  and  is  as  follows:  "Every  such  appeal  shall  be  in  writing,  addressed 
to  the  judges,  and  signed  by  the  party  appealing.    It  shall  briefly  state  the 
ground  upon  which  it  is  made,  and  whether  it  is  brought  to  reverse  entirely 
the  determination  of  the  commissioners,  or  only  to  reverse  a  part  thereof, 
and  in  the  latter  case  it  shall  specify  what  part."     Section  86,  tit.  1,  art.  4, 
pt.  1.  c.  16,  Rev.  St.,  (2  Rev.  St.,  8th  Ed.,  p.  1380.)    By  chapter  455  of  the 
Laws  of  1847,  the  notice  of  appeal  was  changed  so  as  to  be  addressed  to  the 
county  judge.     The  case  of  PeopU  v.  Baker,  19  Barb.  240,  is  one  where, 
on  an  appeal  from  the  decision  of  the  commissioner,  a  part  of  the  determi- 
nation was  reversed,  and  a  part  affirmed.    It  is  argued  by  counsel  for  appel- 
lant that,  under  this  and  other  authorities  that  he  cites,  if  it  is  competent  to 
reverse  in  such  an  instance  in  part  only,  it  would  be  competent  to  reverae 
wholly,  even  upon  the  construction  of  the  notice  of  appeal  made  by  the 
respondent's  counsel,  by  which  it  is  argued  that  the  appeal  was  intended  to 
be  from  a  part  only  of  the  determination  of  the  commissioner;  but  such  a 
conclusion  would  hardly  follow.    If  the  appeal  is  brought  from  the  whole 
determination,  it  is  competent  for  the  referees  to  reverse  in  toto,  or  in  put 
only.    If  a  reversal  in  part  only  is  sought  by  the  notice  of  appeal,  it  is  man- 
ifestly proper,  though  not  indispensable,  that  the  notice  should  contaia  the 
portion  only  which  it  is  sought  to  reverse.    In  the  case  of  People  v.  Car- 
man, 47  Hun,  380,  it  was  held  that  while  it  was  competent  for  the  referees 
to  reverse  in  part  and  affirm  in  part,  yet,  where  the  road  so  laid  out  by  thrm 
was  essentially  a  new  highway,  and  not  a  slight  deviation  only  from  the  roote 
of  the  road  as  originally  laid  out,  they  were  guilty  of  excess  of  authority,  and 
their  determination  could  not  be  sustained  upon  certiorari.    It  was  held  in 
the  case  of  Rector  v.  Clark,  78  N.  Y.  21,  which  was  a  proceeding  for  altering 
or  discontinuing  the  highway,  that  the  referees  did  nci  sit  in  review  of  the 
evidence  or  proceedings  before  the  commissioners,  but  that  they  proceeded  to 
a  hearing  de  novo,  and  the  case  should  be  heard  and  determined  upon  the 
facts  existing  at  the  time  the  hearing  was  had.    Judge  Church,  in  consider- 
ing the  requisites  of  a  notice  of  appeal,  there  says,  (page  25:)  "The  statute 
does  nut  require  that  all  the  reasons,  or  any  of  them,  tending  to  show  the 
original  order  erroneous  or  illegal,  shall  be  stated.     It  only  requires  the 
'ground'  to  be  briefly  specified.     In  this  case  the  commissioner  had  altered  a 
highway  by  widening  it,  and  the  'ground'  that  his  order  was  erroneous  was  a 
BulUcient  specification  under  the  statute.     It  necessarily  involved  the  merits 
of  the  action  of  the  commissioner.     He  decided  to  alter  the  highway.    The 
appellant  alleged  that  such  decision  was  erroneous,  thereby  taldng  issue  upon 
the  propriety  of  the  alteration.     He  need  not  assign  any  reasons,  or,  if  he 
does,  is  not  confined  to  them,  on  the  hearing  before  the  referees.    He  may  use 
any  arguments  or  show  any  reasons  why  the  alterations  should  not  be  made, 
or,  in  other  words,  show  that  the  order  was  erroneous,  and  ought  not  to  have 
been  made.    He  may  not  attack  the  regularity  of  the  proceeding  before  the 
commissioner,  but  upon  the  merits  he  is  not  confined  to  reasons  which  may 
have  been  specified.    If  the  notice  were  sufficient  to  confer  jurisdiction  upon 
She  county  judge  to  appoint  the  referees,  the  proceeding  is  then  governed  by 
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the  statute.  The  daties  of  the  referees  are  prescribed.  They  proceed  to  a 
hearing  de  novo,  they  are  required  to  bear  the  proofs  and  allegations  of  the 
parties,  and  render  their  decision  upon  what  appears  before  them,  and  they  do 
not  sit  in  review  of  the  evidence  or  proceedings  before  the  commissioner." 
Section  89. 

In  the  case  before  us,  the  notice  of  appeal  was  not  only  from  that  determi- 
nation of  the  commissioner  which  carried  the  highway  through  Barker's  lands 
and  those  west  of  him,  but  from  the  decision  to  construct  the  road  at  all.  The 
notice  of  appeal  is  "from  the  said  determination  of  the  said  commissioner," 
and  then  prays  for  the  appointment  of  the  referees  to  hear  and  determine  the 
appeaL  Furthermore,  the  ground  upon  which  the  appeal  is  made  is  stated  to 
be  "that  the  said  determination  and  oi-der  of  the  said  commissioner  is  unlaw- 
ful, ill^al,  and  erroneous,  and  that  said  commissioner  had  no  legal  power  and 
authority  to  make  the  same."  These  clauses  of  the  notice  of  appeal  bring  up, 
in  our  judgment,  the  whole  question  of  the  propriety  of  laying  out  the  high- 
way in  question,  or  any  part  of  it,  under  the  decision  of  the  court  of  appeals 
already  quoted.  The  fact  that  in  the  next  clause  following  these  general 
words  it  is  stated  that  the  appeal  is  brought  to  reverse  all  that  part  of  said 
determination  of  the  said  commissioner  which  lays  out  or  continues  said  pro- 
posed highway  west  of  the  center  of  said  Barker  road  does  not,  in  our  judg- 
ment, inasmuch  as  it  contains  no  limitation  or  notification  that  that  is  the 
only  purpose  of  appeal,  limit  the  power  of  the  referees  in  any  respect  in 
determining  that  no  part  of  the  road  should  be  laid  out.  Upon  the  evidence 
before  us,  there  is  no  doubt  but  that  the  referees  actually  intended  to  prevent 
the  laying  out  of  any  part  of  this  proposed  highway.  Proceedings  had  been 
theretofore  instituted,  and  a  jury  had  decided  that  there  was  no  necessity  for 
the  highway  running  from  Church  street,  westerly,  to  the  Barker  road  only. 
The  case  farther  discloses  that  the  manner  of  taking  this  appeal  by  Barker, 
who  by  words  and  acts  induced  other  parties  interested  not  to  bring  like 
appeals,  shows  that  it  was  his  intention  so  to  manage  matters  as  that,  though 
he  bad  been  defeated  in  getting  by  fair  means  that  portion  of  the  road  from 
his  tarm  opened  for  his  accommodation  to  the  east  to  Church  street,  yet  that  the 
same  object  might  possibly  be  attained  by  indirection.  But  these  matters 
ought  not  to  obscure  the  legal  question;  for,  however  much  these  plaintiffs 
may  have  been  deceived  into  acquiescence  and  belief  in  the  sufficiency  of 
Barker's  appeal  to  protect  the  rights  of  all  others,  yet  such  rights  manifestly 
would  not  have  actuaUy  been  protected,  save  only  for  the  decision  of  the 
referees,  which  was  a  reversal  in  toto  of  the  decision  of  the  commissioner. 
The  order  vacating  the  temporary  injunction  should  be  reversed,  with  $10 
costs  and  disbursements.    All  concur. 


Childs  v.  Latham  et  dl. 
(Supreme  Court,  Oeneral  Term,  First  Department,    April  18, 1890.) 

JUSOKEST — PrIOBITT — COLLUSION. 

In  a  contest  between  jud^ent  creditors,  as  to  who  should  profit  by  a  decree  set- 
Udk  aside  the  debtor's  assignment,  evidence  as  to  what  transpired  bstween  one  of 
snch  creditors  or  his  attorney  and  the  debtors,  tending  to  show  a  oollusive  under- 
standing with  regard. to  the  judgment  recovered  by  suoh  creditor,  is  not  objectlon- 
sble,  as  involving  an  attack  on  such  judgment. 

Appeal  from  special  term.  New  York  county. 

Action  by  Daniel  B.  Ghtlds,  receiver  of  the  firm  of  0.  M.  Foster  &  Co., 
against  Edward  T.  Latham,  Jacob  Wernberg,  and  others.  From  the  judg- 
ment entered  therein  the  defendants,  other  than  Latham,  appeal. 

Argued  before  Van  Bbumt,  P.  J.,  and  Bartlett  and  Babrett,  JJ. 

Alexander  Blumenitid,  for  appellants.  James  Byrne,  for  respondent 
Latham. 
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Barrett,  J.  This  is  a  contest  between  judgment  creditors  of  the  Arm  of 
€.  M.  Foster  &  Co.,  as  to  who  shall  profit  by  a  judgment  setting  aside  that 
firm's  assignment.  Latham  filed  the  first  complaint  in  equity  for  that  pur- 
pose, but  Wernberg  &  Co.  moved  more  rapidly,  and  preceded  Latham  in  se- 
curing the  judgment  setting  aside  the  assignment.  Under  the  first  judgment 
in  equity,  the  plaintiff,  ChUds,  was  appointed  receiver,  and  the  fund  in  qaea- 
tion  was  realized.  The  plaintiff,  as  such  receiver,  brings  this  suit  for  the 
purpose  of  judicial  instruction  as  to  the  order  of  distribution,  and  the  defend- 
ants Latham  and  Wernberg  have  joined  issue  as  between  themselves.  Wern- 
berg's  contention  is  that  Latham's  suit  was  collusive,  and  that  he  (Latham) 
lay  by,  intending  to  Inke  advantage  of  Wernberg's  diligence,  in  case  the  as- 
signment was  set  aside  while  looking  to  a  preference  of  his  claim  in  the  as- 
signment, in  case  of  Wernberg's  failure.  Evidence  was  taken  upon  these 
charges  of  collusion  and  culpable  inaction,  and  the  learned  judge  held  tliat 
such  evidence  was  insufficient  to  warrant  findings  favorable  to  Wernberg's 
contention.  He  accordingly  gave  judgment  in  favor  of  Latham,  awarding 
the  fund  to  him  as  the  judgment  creditor  earliest  in  point  of  time.  He  also 
ileclined  to  make  any  allowance  to  Wernberg  for  the  expenses  attendant  upon 
tlie  litigation  which  had  thus  brought  forth  fruit  for  Latham.  We  have  ex- 
amined the  record  carefully,  and  have  arrived  at  the  conclusion  that  a  new 
trial  must  be  granted,  because  of  the  rejection  of  evidence  offered  by  Wern- 
berg; and,  as  this  evidence  when  admitted  may  change  the  result,  we  deem 
it  both  unnecessary  and  inappropriate  to  express  a  decided  opinion  upon  the 
case  as  it  now  stands.  For  the  same  reason,  we  will  reserve  our  judgment 
upon  the  right  of  Wernberg,  if  unsuccessful  upon  the  main  issue,  to  compen- 
sation from  the  fund  for  bis  expenses  and  leg^  charges.  The  error  to  which 
we  refer  arose  upon  the  cross-examination  of  Latham's  attorney.  We  quota 
what  transpired,  as  it  appears  in  the  record:  "Qtieation.  Your  firm  were  the 
Attorneys  of  record,  also,  in  that  suit  for  the  defendant  Latham?  Aiuvxr. 
Yes,  air.  Q.  Did  you  havechargeof  it?  A.  Yes,  sir.  Q.  Had  you  any  con- 
versation with  Mr,  Foster  at  or  about  the  time  of  the  oommencement  of  this 
suit  with  reference  to  obtaining  this  judgment  for  the  debt?  (Objected  to  as 
immaterial.  Mr.  Blumenstiel  proposes  to  show  that  this  judgment  was  ob- 
tained by  collusion,  and  was  part  of  the  plan  under  which  they  started  tlie 
bill  in  equity  under  which  they  never  proceeded.  Objection  sustained,  the 
ruling  of  the  court  being  that  tlie  judgment  for  the  debt  could  not  be  attacked 
in  this  action.  Exception.)  Q.  Was  either  one  of  the  Fosters  at  your  office 
at  the  time  the  complaint  was  prepared?  (Same  objection.  Excluded.  £x- 
eeption.  The  court  declines  to  allow  the  judgment  for  the  debt  to  be  attacked 
in  this  action.)" 

The  mistake  here  consisted  in  the  supposition  that  the  inquiry  involved  an 
attack  upon  the  common-law  judgment  for  the  debt.  The  cross-examining 
counsel  explicitly  stated  his  object.  What  he  proposed  to  show  was  directly 
within  the  issue.  His  question,  if  followed  up,  tended  to  show  collusion.  LE 
the  witness  had  been  permitted  to  answer  these  questions,  the  inquiry  could 
have  been  pursued  on  the  lines  of  the  counsel's  offer,  and  direct  evidence  of 
collusion  might  have  been  obtained.  Another  question,  having  the  same 
direct  tendency,  was  put  to  this  witness  shortly  afterwards,  and  excluded 
This  also  was  error.  What  transpired  between  Latham  and  the  debtors,  or 
between  Lathan's  attorney  and  the  debtors,  tending  in  any  wise  to  show  a 
collusive  arrangement  or  understanding  with  regard  to  the  common-law  judg- 
ment, or  the  return  of  the  execution  thereon,  or  the  filing  of  the  eqnity  com- 
plaint tiiereafter,  was  plainly  admissible.  The  learned  judge  subsequently 
found  the  absence  of  collusion  in  the  procurement  of  the  common-law  judg- 
ment, as  well  as  in  the  institution  of  equity  suit  founded  thereon,  as  matter 
of  f^;  and  yet  it  is  apparent  that  this  finding  was  made  without  all  the  evi- 
dence being  before  the  court  which  could  have  thrown  light  upon  thesabject, 
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Bach  evidence  having  been  excluded.  For  this  error,  we  feel  constrained  to 
reverse  the  judgment  appealed  from,  and  to  order  a  new  trial,  witb  costs  to 
appellanta  to  abide  the  event.    All  concur. 


Pease  t>.  Batten. 

(Supreme  Court,  Oeneral  Term,  F\fth  Department.    April  11, 18H0,) 

AssiOKirBiiT  POB  Benefit  of  Cbeditobs — Fraud — Subsequent  Acts. 

Where  the  aasignor,  shortly  before  making  an  assignment  for  benefit  of  creditorSr 
conveyed  his  land  to  bis  wife  through  the  medium  of  his  son,  who  was  also  the  as- 
signee, evidence  of  acts  after  the  assignment  on  the  part  of  the  assignor,  his  wife,  and 
the  assignee,  who  were  charged  with  conspiring  to  deprive  creditors  of  the  benefit 
of  the  assignor's  property,  indicating  a  purpose  to  withhold  certain  articles  from 
the  inventory,  is  admissible,  as  tending  to  snow  the  original  Intent  in  malting  the 
assignment. 

Appeal  from  circuit  court,  Niagara  county. 

Action  by  Arthur  D.  Pease  against  George  W.  Batten.    There  was  a  ver^ 
diet  and  judgment  for  defendant.    PlaintifF  appeals. 
Argued  before  Dwight,  P.  J„  and  Macomber  and  Corlett,  JJ. 
RieJiard  Crowley,  for  appellant.    E.  C.  Hart,  for  respondent. 

Macoicbeb,  J.  The  plaintiff,  who  is  the  assignee  of  his  father,  A.  Douglas 
Pease,  under  an  assignment  for  the  benefit  of  creditors,  brings  this  action  to 
recover  of  the  defendant,  who  is  sherifT  of  Niagara  county,  the  value  of  certain 
personal  property  levied  upon  by  the  latter  under  executions  upon  several 
judgments  against  the  assignor  recovered  in  that  county.  The  assignment 
was  delivered  on  the  day  of  its  date,  which  was  tbe  13th  day  of  February, 
1886.  A  warrant  of  attachment  against  the  assignor's  property  was  issued 
on  the  6th  day  of  March,  1886,  in  behalf  of  Weaver  and  another,  creditors, 
and  subsequently,  and  on  the  13th  day  of  March,  1886,  another  like  attach- 
ment was  issued  to  the  same  officer,  in  behalf  of  one  Owen  Baker.  Judg- 
ments were  subsequently  entered  and  executions  were  issned  in  the  actions 
in  which  such  attachments  were  obtained.  It  is  upon  the  attacliments,  judg- 
ments, and  executions  that  the  defendant  justifies  the  taking  of  the  property 
in  question,  and  claims  therein  that  the  assignment  above  mentioned  was 
fraudulent  and  void  as  to  creditors,  and  was  made  to  hinder  and  delay  tiiem, 
and  that  the  same,  consequently,  was  an  obstruction  to  the  due  enforcement 
of  the  attachments,  judgments,  and  executions  following  thereon.  The  learned 
counsel  for  tbe  appellant  argues  for  a  new  trial  wholly  upon  the  admission  of 
evidence  given  at  the  trial  which  he  claims  to  have  been  incompetont,  and 
which  contributed  to  produce  the  verdict  against  the  plaintiff.  In  order  to 
understand  the  point  made  by  him,  it  may  be  necessary  briefly  to  recur  to  the 
leading  propositions  in  the  case. 

The  burden  undoubtedly  was  assumed  by  the  defendant  to  establish,  by 
evidence,  the  fact  pleaded  by  him,  that  the  assignment  of  the  father  to  tbe 
son  was  fraudulent  and  void  as  to  creditors.  It  was  not,  however,  incum- 
bent upon  him  to  prove  this  by  direct  evidence,  for  the  fact  may  be  estab- 
lished as  a  deduction  from  other  facts  naturally  and  logically  indicating  its 
existence.  In  order  to  establish  the  fraudulent  intent  of  the  assignor,  re- 
course may  be  had,  in  certain  cases,  to  his  subsequent  acts,  in  so  far  as  they 
may  serve  to  characterize  the  intent  of  the  party  at  the  time  of  making  the 
assignment.  In  Shultz  v.  Hoagland,  85  N.  Y.  464,  the  court,  per  Finch,  J., 
says:  "The  evidence  also  must  ascertain  and  establish  the  assignor's  intent 
at  the  time  of  the  execution  of  the  instrument.  As  was  said  in  Hardmann 
v.  Bowen,  39  N.  Y.  200:  'If  the  assignment  was  valid  in  creation,  having 
been  honestly  and  properly  executed  and  delivered,  no  subsequent  illegal  acts, 
either  of  omission  or  commission,  can  in  any  manner  invalidate  it.'  Bat 
this  rule  must  be  taken  as  not  intended  to  deny  that  sach  snbseqaent  acta 
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may  reflect  light  back  upon  the  original  intent,  and  help  us  to  discern  tbat 
correctly."  See,  also,  Newlin  v.  Lyon,  49  N.  Y.  661.  In  the  light  of  these 
authorities,  it  is  incumbent  on  us  to  examine  certain  exceptions  taken  to  tlis 
reception  of  evidence.  While  the  plaintiff  was  upon  the  stand  as  a  witness, 
the  court  permitted  the  counsel  for  the  defendant  to  ask  him  questions  toacti- 
ing  a  quantity  of  furniture  in  the  house  of  the  assignor  and  his  wife,  where 
the  plaintifC  resided,  with  a  view  of  showing  that  it  was  the  purpose  of  all 
the  parties,  in  a  certain  event,  to  withhold  such  property  from  the  inventory 
filed  in  pursuance  of  the  assignment.  It  was  shown  by  the  evidence  of  the 
wife  of  the  assignor  that  Weaver,  a  creditor,  had  been  to  the  house  of  these 
parties,  and  that  certain  negotiations  for  a  settlement  of  his  claim  had  been 
entered  upon.  The  assignee  was  asked,  in  substance,  whether  or  not  it  was 
the  purpose  of  these  parties,  including  himself,  as  we  necessarily  infer  from 
the  record,  to  withhold  from  the  inventory  the  several  items  of  this  furniture, 
provided  a  compromise  bad  been  effected.  It  appears  that  the  inventory  had 
actually  been  made  out,  but  not  Bled,  and  that  it  did  not  contain  these  items 
of  property.  The  evidence  had  a  bearing,  as  it  seems  to  us,  upon  the  original 
intent  of  the  assignor  in  making  the  assignment,  because  he  seems  to  hare 
been  instrumental  in  the  negotiations  with  Weaver,  and  to  have  been  infla- 
ential  in  putting  in  or  taking  out  at  will  the  items  of  this  property  from  the 
general  inventory  of  the  estate.  The  part  which  the  wife  of  the  assignor  took 
in  any  negotiations  with  the  creditor,  with  a  view  of  turning  over  to  the 
latter  this  furniture  for  bis  debt,  could  not,  obviously,  be  of  any  avail  in  de- 
termining the  intent  or  motive  of  the  assignor  himsdf,  unless  it  was  made 
clear  to  the  court  and  tlie  jury  tbat  she  was  acting  solely  in  his  behalf  and  as 
his  instrument.  The  charge  against  the  assignor,  his  wife,  and  the  assignee 
is  tbat  those  three  conspired  together  so  to  manipulate  the  property  of  the 
assignor  as  that  the  same  should  be  lost  to  his  real  creditors.  Three  years 
before  the  assignment  it  is  shown  that  the  assignor  was  possessed  of  a  farm 
of  150  acres,  and  that  he  then  began  the  construction  thereon  of  a  valuable 
house.  Shortly  before  the  making  of  the  assignment  he  conveyed  the  same 
to  his  wife,  through  the  medium  of  his  son,  the  assignee.  There  was  other 
evidence  of  a  like  chardcter,  showing  that  these  three  parties  were  entirely 
familiar  with  the  scheme  of  A.  Douglas  Pease,  and  that  each  of  them,  mother 
and  son,  knowingly  contributed  tliereto.  Under  these  circumstances,  we 
think  the  testimony,  showing  tbat  there  was  a  determination  to  withhold  the 
property  from  the  inventory,  was  competent,  as  affording  some  evidence  of 
the  original  intent  of  the  assignor,  and  that  consequently  the  exception  to  the 
reception  of  the  evidence  is  nut  available.  It  forms  an  exception  to  the  usual 
rule  that  the  acts  and  declarations  of  an  assignor  cannot  affect  the  validity  of 
the  assignment  made  for  the  benefit  of  creditors,  after  the  same  has  been  ex- 
ecuted and  the  property  turned  over  to  the  assiguee.  On  the  whole,  we  think 
the  case  was  pre-eminently  one  for  the  consideration  of  the  jury.  We  bare 
examined  the  other  exceptions  taken  to  the  reception  of  evidence,  and  do  not 
find  in  them  any  error  or  any  question  which  calls  for  comment.  The  judg- 
ment and  order  appealed  from  should  be  afiirmed.    All  concur. 


Habt  et  al.  v.  Castle. 
(Supreme  Court,  General  Term,  Fifth,  Department    April  It,  1800.) 

Wills — Constbuctiox— Power  of  Disposition. 

A  testator  devised  his  residuary  estate  to  hiH  sods  and  daughters,  "their  heirs 
and  assigns,  forever,  "to  be  divided  equally :  provided,  however,  that  if  any  daugh- 
ter died  without  issue,  her  share  should  descend  to  her  brothers  and  sisters;  ''but 
my  said  daughters  shall  severally  have  the  right  to  use  and  manage  their  shares  in 
such  manner  as  they  shall  severally  choose,  and,  If  the  income  thereof  shall  be  is- 
sufficient  for  their  comfortable  support,  they  may  use  as  much  of  said  share  as  may 
be  necessary. "    Held,  that  there  was  no  limitation  on  the  absolute  disposition  of 
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the  property  by  a  daughter,  within  2  Rev.  St.  N.  T.  {6th  Ed.)  p.  1114,  i  85,  provid- 
iag  Uiat  "every  power  of  dispogition  shall  be  deemed  abaolute,  oy  means  of  which 
tiie  grantee  is  enabled  in  his  life- time  to  dispose  of  the  entire  fee  for  his  own  ben- 
efit.* 

Appeals  from  special  term,  Monroe  county. 

Oaims  presented  by  Titas  Hart  and  others  against  the  estate  of  Eliza  Hart 
Kinyon.  represented  by  defendant,  James  B.  Castle,  her  executor.  Plaintiffs 
appeal  from  a  judgment  entered  in  pursuance  of  the  report  of  the  referee  in  a 
reference  ordered  by  the  surrogate,  and  from  an  order  of  the  special  term  de- 
nying their  motion  for  a  new  trial  on  a  case  and  exceptions. 

M.  H.  Hill  and  John  F.  Kinney,  for  appellants.  P.  M.  French,  for  re- 
spondent. 

Haooxbeb,  J.  The  question  presented  by  this  appeal  arises  upon  the  con- 
stmction  of  the  residuary  clause  of  the  last  will  of  JohA  H.  Hart,  who  died 
in  Seneca  county,  in  the  year  1857.  The  testator  left  three  sons,  Enoch  H. 
Hart,  Daniel  Hart,  and  the  plaintiff  Titus  Hart;  and  also  three  daughters, 
Amanda  Hart,  Mary  B.  Smith,  one  of  the  plaintiffs,  and  Eliza  Hart,  who, 
after  the  death  of  her  father,  married  a  man  by  the  name  of  Kinyon.  The 
plaintiff  Edgar  M.  Smith  is  the  administrator  of  the  estate  of  Amanda  Hart. 
The  claims  presented  against  the  estate  represented  by  the  defendant  were 
several,  and  not  joint,  but  upon  the  trial  they  were  all  treated  as  belonging  to 
one  case,  though  the  learned  referee  has  very  properly  made  a  separate  report 
upon  each  of  them.  This  controversy  arises  over  the  estate  of  tlie  last-named 
daughter,  Eliza  Hart  Kinyon,  of  which  the  defendant  is  the  representative, 
as  the  executor  of  her  last  will.  This  estate,  whatever  it  is,  was  derived  by 
Eliza  Hart  Kinyon  under  the  residuary  clause  of  the  last  will  and  testament 
of  her  father,  John  H.  Hart.  That  part  of  his  will  is  as  follows:  "And 
lastly,  aa  to  all  the  remainder  of  my  personal  estate,  goods,  and  chattels  of 
what  kind  or  nature  soever,  and  all  my  real  estate,  I  give,  bequeath,  and  de- 
vise to  my  sons,  Enoch  H.  Hart,  Daniel  Hart,  Titus  Hart,  and  to  my  daugh- 
ter Mary  Smith,  wife  of  John  B.  Smith,  Amanda  Hart,  and  Eliza  Hart,  to 
them,  their  heirs  and  assigns,  forever,  to  be  equally  divided  among  them, 
share  and  share  alike:  provided,  however,  in  case  either  of  my  said  daughters 
should  not  leave  children  at  their  decease,  the  share  of  such  daughter  shall 
descend  to  her  brothers  and  sisters ;  but  my  said  daughters  shall  severally  have 
the  right  to  use  and  manage  their  shares  in  such  manner  aa  they  shall  sever- 
ally choose,  and,  if  the  income  thereof  shall  be  insufficient  for  their  comforta- 
ble support,  they  may  use  as  much  of  said  share  as  may  be  necessary."  The 
solution  of  the  question  here  presented  is  not  difficult,  if  close  adherence  is 
given  to  two  provisions  of  the  Revised  Statutes  of  this  state.  Section  2,  tit. 
0,  c  1,  pt.  2,  Bev.  St.,  (volume  2,  6th  Ed.,  p.  1130,)  is  as  follows:  "In  the 
construction  of  every  instrument  creating  or  conveying,  or  authorizing  the 
creation  or  conveyance  of,  any  estate  or  interest  in  lands,  it  shall  be  the  duty 
of  courts  of  justice  to  carry  into  effect  the  intent  of  the  parties,  so  far  as  such 
intent  can  be  collected  from  the  whole  instrument,  and  is  consistent  with  the 
rules  of  law."  Section  85,  tit.  2,  of  the  same  chapter,  (Id.  p.  1114,)  declares: 
"Every  power  of  disposition  shall  l>e  deemed  absolute,  by  means  of  which  the 
grantee  is  enabled  in  his  life-time  to  dispose  of  the  entire  fee  for  his  own  ben- 
efit." 

It  will  be  observed — Ftrst,  that  there  is  no  trust  provided  for  by  the  will, 
by  means  of  which  the  amount  necessary  for  the  support  of  the  daughters 
should  be  ascertained  and  provided  for;  and,  secondly,  that  the  devisees  had 
severally  the  right  to  use  and  manage  their  shares  as  they  saw  fit;  third, 
that  they  could  use  a  part  or  the  whole  of  the  principal,  if  the  same  be- 
came necessary.  It  seems  to  us,  inasmuch  as  there  was  no  means  of  as- 
certaining how  much  of  the  property  should  be  disposed  of  in  order  suitably 
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to  maintain  the  decedent,  that  there  was  not  in  fact  any  limitation  npon  ttie 
absolute  disposition  of  the  property  contained  in  the  forepart  of  the  residnary 
clause  of  this  will.    The  daughter  was  not  governed  by  the  judgment  of  any 
other  person  as  to  what  would  be  necessary  for  her  comfortable  support,  nor 
could  any  other  person  interfere  with  the  use  which  she  should  make  of  the 
property  thus  devised  to  her.     The  intention  of  the  testator,  as  derived  from 
the  will,  seems  to  have  been  to  give  to  each  of  his  daughters  absolute  con- 
trol over  the  property  in  her  life-time.     A  hope  or  expectation  is  expressed 
that,  in  the  event  of  either  of  them  dying  childless,  her  portion  would  go  to 
her  brothers  and  sisters.    As  the  mother  of  the  devisees  was  dead  at  the 
time  of  the  making  of  the  will,  this  result  would  have  followed  in  case  the 
daughters,  severally,  left  no  last  will  or  lineal  descendants.     The  tact  that 
the  clause  giving  the  daughters  the  right  to  use  and  manage  their  shares  as 
they  saw  fit,  even  to  the  consumption  of  the  principal,  follows  the  wordj 
which  the  learned  counsel  for  the  appellants  claim  to  be  a  limitation  upon  the 
devise,  is  significant  in  ascertaining  the  intention  of  the  testator.     It  ap- 
pears  as  though  the  testator,  after  the  suggestion  that  his  daughters'  shares 
should  go.  in  case  of  no  issue,  to  their  brothers  and  sisters,  thought  that 
some  one  might  claim  that  they  had  a  life-estate  only,  and  that  they  would 
be  dependent  entirely  upon  the  income  of  the  land  for  their  support;  where- 
upon, to  put  that  question  to  rest,  he  took  his  own  way  to  declare  that  they 
should  not  be  deprived  of  the  management  and  use  of  the  principal  itself. 
The  right  to  use  is  the  right  to  dispose  of  and  to  consume.    In  the  case  of 
Campbell  y.  Beaumont,  91  X.  Y.  464,  in  an  action  for  the  construction  of  a 
will,  it  was  held,  under  a  will  where  all  the  property  of  the  testator  was  de- 
vised and  bequeathed  to  his  wife  for  her  sole  use  and  benefit,  accompanied  by 
a  clause  that  it  was  the  testator's  will  and  desire  that  whatever  was  left 
thereof  at  the  decease  of  his  wife  should  be  received  and  enjoyed  by  her  son, 
Charles,  with  an  admonition  to  him  against  wastefulness,  that  the  widow 
took  an  absolute  title,  unaffected  by  the  provision  for  her  son.    In  the  case  of 
Vrain  v.  Wright,  114  N.  Y.  307,  21  N.  E.  Rep.  401,  the  wUl  gave  land  to 
the  widow,  "to  have  and  to  hold  for  her  benefit  and  support."    It  was  held 
that  no  intent  was  discoverable  to  pass  a  less  estate  than  a  fee. 

But  if  it  should  be  thought  that  the  concluding  clauses  of  the  residuaiy  de- 
vise were,  in  effect,  a  limitation  upon  the  absolute  gift,  still,  under  tlie  decis- 
ions collated  in  Van  Some  v.  Campbell,  100  N.  Y.  287,  3  N.  £.  Bep.  316, 
771,  and  by  the  authority  of  that  case  itself,  it  must  be  held  that  such  limitft- 
tion  was  liostile  and  repugnant  to  the  right  of  the  devisee  to  use  the  proper^ 
at  her  pleasure,  and  therefore  void.  We  are  of  the  opinion,  therefore,  that 
the  concluding  clauses  of  this  devise,  whether  deemed  a  mere  expression  of 
a  hope  and  expectation  on  the  part  of  the  testator,  or  whether  the  same 
were,  in  law,  a  limitation  upon  a  previous  absolute  devise,  the  same  were 
not  effective  in  limiting  the  right  or  the  power  of  a  devisee  to  dispose  of  the 
property  as  she  saw  fit.  This  conclusiou  renders  it  unnecessary  to  consider 
other  questions  that  were  made  the  subject  of  argument  at  the  bearing,  for,  if 
we  are  correct,  Eliza  Hart  Kinyon  had  an  absolute  power  of  alienation  of  tbe^ 
real  estate  so  devised  to  her,  and  her  executor  cannot  be  called  upon  to  psy 
over  or  account  for  any  moneys  which  she  received  upon  the  sale  thereof. 
The  judgment  and  order  appealed  from  should  be  affirmed,  with  costs.  Ali 
concur. 
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Hanson  et  al.  v.  Lamqan  et  al, 
iOttu  Court  of  New  Tnrlt,  General  Term.    April  80, 1890.) 

1.  Abhbst  in  CiTn,  Cases — Fraud— Plbadiko. 

To  justify  an  arrest,  as  provided  for  by  Code  Civil  Proo.  N.  Y.  i  549,  snbd.  4,  "In 
an  action  upon  contract,  *  *  •  where  it  is  alleged  in  the  oomplaint  that  the  de- 
fendant was  gnilty  of  a  fraud  in  oontractine  or  inourrinff  the  liability, "  the  com- 
plaint must  state  in  detail  the  facts  constituting  the  alleges  fraud ;  section  481  pro- 
viding that  a  complaint  must  contain  aplain  and  concise  statement  of  the  facts  on 
which  plamtift  relies.    Disapproving  Valentine  v.  Riduvrdt,  6  N.  Y.  Supp.  197. 

2.  Saue — Amendmzst. 

But  where  the  complaint  states  a  suffioient  cause  of  action  on  oontrsot,  and  the 
affidavit  filed  with  it  states  in  detail  the  facts  constituting  ibe  fraud,  the  order  of 
arrest  should  not  be  vacated  without  first  giving  plalnttS  an  opportunity  to  amend 
his  complaint. 

Appeal  from  special  term. 

Action  by  Henry  Hanson  and  another  against  Patrick  J.  Langan  and  an« 
other.  Defendants  appeal  from  order  denying  their  motion  to  vacate  an  order 
of  arrest.  Code  Civil  Proc.  N.  Y.  §  549,  aubd.  4,  provides  that  a  defendant 
may  be  arrested  "in  an  action  upon  contract,  express  or  implied,  *  •  « 
where  it  is  alleged  in  the  complaint  that  the  defendant  was  guilty  of  a  fraud 
in  contracting  or  incurring  the  liability. " 

Argued  before  McAdam,  C.  J.,  and  Ehblioh  and  Gieqehioh,  JJ. 

/.  Woolsey  Shepard,  for  appellants.  F.  W.  Judge,  Jr.,  and  J.  Geo.  Flammer, 
for  respondents. 

MoAdah,  G.  J.  Section  549,  subd .  4.  Code,  in  requiring  the  fraud  for  which 
an  order  of  arrest  is  applied  for  to  tw  alleged  in  the  compMnt,  makes  the  fraud 
a  substantial  part  of  the  cause  of  action.  It  is  as  essential  and  material  as  the 
existence  of  the  debt,  and  should  be  pleaded  with  the  same  particularity.  A 
general  allegation  of  fraud,  without  setting  out  the  facts  showing  the  existence 
of  tlie  fraud,  is  bad.  It  presents  no  fact  upon  which  issue  can  be  taken. 
McMurray  v.  Gifford,  5  How.  Pr.  14;  Barber  v.  Morgan,  51  Barb.  116.  Thus 
the  words  "duly,"  "lawfully,"  etc,  without  a  statement  of  the  special  facts 
of  which  they  are  predicated,  have,  in  general,  no  eSect;  for  such  terms  are 
not  only  indelinite,  but  affirm  matter  of  law,  instead  of  fact,  and  consequently 
are  not  traversable.  Gould,  PI.  169,  170.  To  charge  that  a  party  committed 
a  frand  is  likewise  a  mere  conclusion.  The  facts  upon  which  the  charge  is 
founded  must  be  alleged  with  suflScient  particularity  to  warrant  the  conclusion 
asserted  by  the  pleader.  The  term  "fraud"  is  the  legal  epithet  applied  to  such 
facts.  Subdivision  4  requires  the  fraud  to  be  alleged,  and  the  rules  of  plead< 
ing  regulate  the  manner  of  alleging  it.  To  allege,  in  the  words  of  that  sub- 
division, that  the  defendant  was  guilty  of  fraud  in  incurring  the  liability,  or 
that  be  has  since  the  making  of  the  contract  removed  or  disposed  of  his  prop- 
erty, or  is  about  to  remove  or  dispose  of  the  same,  with  intent  to  defraud 
creditors,  is  wholly  insufficient.  The  complaint  in  the  present  instance  fol- 
lowed this  form  literally,  and  was  for  the  reasons  stated  clearly  defective. 
The  order  of  arrest  was  founded  on  this  defective  complaint,  and  on  an  affi- 
davit stating  the  facts  constituting  the  fraud  in  detail.  The  defendants 
moved  to  vacate  the  order  of  arrest,  and  by  moving  upon  the  original  papers 
admitted  the  truth  of  the  facts  charged  therein,  ami,  taking  t>he  complaint  and 
affidavit  together,  there  was  sufficient  to  sustain  the  order.  But  section  558 
provides  that,  at  any  time  after  the  filing  or  service  of  the  complaint,  the  order 
of  arrest  must  be  vacated  on  motion,  if  the  complaint  fails  to  set  forth  a  suffi- 
cient cause  of  action  as  required  by  section  549,  supra.  The  complaint  here 
states  a  sufficient  cause  of  action  on  contract,  supplemented  by  a  general  charge 
of  fraud.  While  the  allegations  respecting  the  fraud  are  not  sufficiently  stated 
in  detail  to  satisfy  the  requin-ments  of  the  rules  of  pleading,  It  cannot  be  said 
v.9»  Y,s.Q0.8 — 40 
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that  the  requirement  of  section  549  has  been  entirely  disregarded.  As  was 
said  by  Barrett,  J.,  in  McBride  v.  Laugan,  (N.  Y.  Law  J.,  April  15, 1890:) 
"The  case  differs  from  those  where  no  averments  of  fraud  were  made  in  the 
complaint.  The  court  there  was  without  jurisdiction  to  grant  the  order  of 
arrest  Here,  however,  averments  of  fraud  are  made,  though  imperfectly;" 
and,  as  the  same  learned  justice  said  in  deciding  another  motion  in  the  same 
action,  (Id.:)  "It  is  not  a  case  where  we  are  asked  to  insert  an  allegation  of 
fraud  in  a  complaint  which  is  simply  upon  contract,  but  in  a  complaint  which 
attempts  to  set  up  fraud,  but  does  it  insufficiently."  To  this  extent  we  ap- 
prove of  those  decisions.  In  Valentine  v.  Biehardt,  6  N.  Y.  Supp.  197,  953, 
it  was  held  "that  a  simple  allegation  in  a  complaint  that  the  defendant  was 
guilty  of  a  fraud  in  contracting  or  incurring  the  liability  upon  which  the  ac- 
tion la  based  is  sufficient  to  justify  an  arrest  in  the  action."  We  do  not 
approve  of  this  decision.  The  complaint  must,  under  section  481  of  the  Code, 
contain  a  plain  and  concise  statement  of  the  facts  upon  which  the  pluntiff 
relies,  and  there  is  nothing  in  the  Code  provision  In  regard  to  arrests  which 
changes  this  rule  of  pleading.  The  purpose  of  pleading  is  to  inform  the  party 
against  whom  it  is  aimed  of  the  nature  of  the  cause  of  action,  to  the  end  that 
such  party  may  prepare  for  the  trial,  and  not  become  the  victim  of  surprise  in 
regard  to  the  nature  of  the  action.  Allen  v.  Allen,  5  N.  T.  Supp.  518.  It 
must  be  reasonably  deSnite  and  certain,  not  vague  andindistinct.  It  diffeis 
from  an  affidavit  in  this:  the  latter  is  to  present  evidence  to  the  court  from 
which  it  may  draw  its  conclusions  as  to  the  facts,  whereas  in  a  complaint  evi- 
dence should  not  be  alleged,  but  conclusions  of  fact  averred,  to  be  eatablistied 
by  evidence  at  the  trial.    Thompson  v.  Best,  4  N.  Y.  Supp.  229. 

While  the  complaint  is  imperfect,  there  is  no  reason  why  the  plaintiffs  sbonM 
not  be  allowed  to  make  it  conform  to  prescribed  practice,  and  the  affidavit 
served  with  it  shows  that  the  error  rests  upon  the  pleader,  rather  than  the 
want  of  facts.  The  object  of  section  550  was  to  require  a  plaintiff  obtaining 
an  order  of  arrest  on  the  ground  of  fraud  in  contracting  the  debt,  or  for  re- 
moving or  disposing  of  his  property,  for  the  purpose  of  cheating  creators,  to 
make  the  fraud  the  gravamen  of  the  action,  so  that  the  defendant  may.  with- 
out disputing  the  debt,  take  issue  and  have  a  trial  on  the  question  of  fnod 
charged,  to  the  end  that,  if  innocent  of  wrong-doing,  the  verdict  may  go  in 
bis  favor,  irrespective  of  the  fact  that  the  debt  may  be  honestly  owing.  The 
general  nature  of  the  charge,  as  contained  in  the  complaint,  could  not  bsve 
prejudiced  the  defendants  at  the  trial,  because,  in  order  to  recover,  the  plainti& 
were  bound  to  prove  the  fraud  charged,  or  suffer  defeat.  The  defendants 
could  not  have  been  misled  or  surprised  by  departure  from  the  strict  rule  of 
pleading,  for  they  had  all  the  particulars  in  the  affidavit  which  accompanied 
the  complaint  and  order  of  arrest'.  The  defendants  also  had  it  in  their  power 
to  require,  in  advance  of  the  trial,  that  the  complaint  be  made  more  definite 
and  certain,  in  wliich  case  the  complaint,  as  amplified,  would  have  given  them 
no  more  information  than  the  affidavit  furnished.  Under  these  circumstaoces, 
the  objection  seems  to  be  one  largely  of  form,  and  technical  in  character,  not  go- 
ing to  the  jurisdiction  of  the  court,  and,  under  the  liberal  provisions  of  section 
723,  capable  of  remedy  by  amendment.  The  motion  to  vacate  the  arrest  should 
not  have  been  denied,  but  graoted,  unless  the  plaintiffs  made  their  oomplaint 
conform  to  prescribed  practice.  It  is  proper  to  allow  a  party  opposing  a  motiofl 
to  amend  the  defects  complained  of  without  a  new  motion  on  his  part,  when 
the  amendment  proposed  is  proper  in  itself,  and  the  court  can  see  from  th« 
nature  of  the  case  that  no  new  facts  can  be  presented  that  ought  to  defeat  it 
Spalding  v.  Spalding,  8  How.  Fr.  802;  Hauiey  v.  Bates.  19  Wend.  632; 
Whealing  v.  Shales,  20  Wend.  673.  The  order  appealed  from  will  thereforetie 
modified  by  vacating  the  order  of  arrest,  unless  within  six  days  the  plaintifli 
amend  their  complaint  to  conform  to  these  views,  and  allowing  the  defendants, 
in  case  the  amendment  is  made,  six  days  thereafter  within  which  to  answer 
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the  amended  pleading;  the  amendment  to  be  without  prejudice  to  the  proceed- 
ings already  had.  Aa  modiQed,  the  order  will  be  affirmed.  As  a  condition 
of  the  amendment,  however,  the  costs  <ind  disbursements  of  the  appeal  and 
SIO  costs  of  the  motion  made  below  will  be  awarded  to  thedefendants  to  abide 
the  event  of  the  action.    All  concur. 


Gatlokd  e.  Howes. 
{Citu  Court  of  New  Torlt,  General  Term.    April  SO,  1890.) 

VJODOR  AKS  VkHSKB— RiOETS  OP  TeIBD  PBBSON  IN  PoSSBBSION. 

Wbere  defendant  advances  money  to  complete  a  buUdinff,  and  takes  possession  of 
it  under  an  agreement  with  the  owner  whereby  she  was  to  collect  the  rents  until 
her  advances  were  repaid,  a  subsequent  grantee  of  the  owner  takes  with  notice  of 
defenduit's  rights,  and  cannot  sue  defendant  for  rents  appropriated  by  her  until 
her  advances  are  paid  in  full. 

Appeal  from  trial  term. 

Action  by  Don  A.  Gaylord  against  Sarah  J.  Howes.    A  verdict  was  directed 
for  plaintift,  and  from  the  judgment  entered  thereon  defendant  appeals. 
Argued  before  MoAdam,  C.  J.,  and  Gieoerich,  J. 
W.  R.  ifabin,  for  appellant.    /.  E.  JButtis,  for  respondent. 

McAdah,  C.  J.  The  action  is  for  the  conversion  of  certain  rents  of  real 
property.  The  action  is  based  on  the  fact  that  the  plaintiff,  who  succeeded 
Franlc  Nickerson  in  the  ownership  of  the  property,  notified  the  defendant  in 
writing  that,  if  she  remained  in  possession  of  the  part  of  the  premises  occu- 
pied by  her,  she  must  pay  him  rent  at  the  rate  of  $20  a  month,  and  also  noti- 
fied her  not  to  collect  any  more  rents  from  the  other  portions  of  said  prem- 
ises. That  the  defendant  thereafter  remained  in  possession,  and  collected  $751 
in  rents,  and  for  collecting  this  money,  and  keeping  it,  the  plaintiff  obtained 
a  verdict  on  the  theory  that  she  was  guilty  of  converting  so  much  of  his 
money.  We  know  of  no  precedent  for  such  a  recovery.  The  defendant  did 
not  enter  into  possession  as  tenant,  nor  as  agent  of  any  one.  She  had  ad- 
vanced moneys,  to-wit,  about  84,000,  to  complete  the  buildings  upon  the 
property,  and  when  completed  she  entered  into  possession  under  an  agree- 
ment with  Mr.  Reeves,  who  then  owned  the  property,  by  the  terms  of  which 
■he  was  to  collect  the  rents  until  she  had  been  reimbursed  for  the  amount  of 
tier  advances.  The  defendant  received  about  $1,500  when  this  action  was 
commenced,  and  was  under  her  agreement  entitled  to  receive  about  $2,500 
more.  Ueeves  could  have  maintained  no  action  against  the  defendant  respect- 
ing the  possession  of  said  premises,  or  the  rents  thereof,  until  her  advances 
bad  been  repaid  in  full.  The  grantees  of  Mr.  Reeves  occupy  no  better  posi- 
tion, for  they  took  title  with  constructive  notice  of  the  agreement  under  which 
she  held  possession.  Indeed,  her  possession  was  constructive  notice  in  itself. 
Williamson  v.  Brown,  15  K.  Y.  354;  and  see  Bllia  v.  Horrman,  90  K.  Y. 
466.  The  notice  served  by  the  plaintiff  did  not  make  the  defendant  a  tenant, 
nor  did  it  prevent  her  from  collecting  the  rents  under  the  agreement  from 
Reeves.  Beeves  could  not  terminate  that  agreement,  nor  could  he  put  it  in 
the  power  of  the  plaintiff  to  terminate  it.  If  the  plaintiff  had  any  remedy,  it 
teeiDs  to  us  that  it  would  have  been  in  the  form  of  an  action  of  ejectment, 
with  a  claim  for  the  mesne  profits.  We  fail  to  discover  how  the  money  col- 
lected and  appropriated  by  the  defendant  became  the  plaintiff's.  It  was  col- 
lected by  the  defendant  from  her  tenants,  was  not  in  the  plaintiff's  posses- 
Bion,  was  received  by  her  under  an  agreement  which  entitled  her  to  collect  it 
as  ber  own,  had  no  ear-marks,  and  was  incapable  of  identity,  and  was  there- 
fore a  subject-matter  in  respect  to  which  conversion  will  not  lie.  The  de- 
fendant moved  to  dismiss  the  complaint,  and  afterwards  applied  for  the  direc- 
tion of  a  verdict  in  ber  favor,  or  that  the  case  go  to  the  jury  on  the  issues  in  the 
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cau8&  All  of  these  motions  were  denied  under  exception.  We  think  tliis 
was  error,  particularly  tlie  refusal  to  dismiss  the  complaint.  It  follows  that 
the  judgment  appealed  from  must  he  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  tlie  event. 


Wtckofp  et  al.  «.  Wilson. 

(City  Court  of  New  York,  General  Term.    April  3, 1890.) 

NBOonABi:.K  INSTBUMEKTS— Liability  of  Indorseb— Evisbncs. 

In  an  action  by  the  payee  of  a  note  against  an  indorser,  defendant  may  show  wb>t 
was  said  by  the  parties  at  the  time  as  to  the  purpose  for  which  defendant  indorsed 
the  note,  in  order  to  disprove  the  averment  of  the  complaint  that  it  was  to  secore 
for  the  malier  of  the  note  credit  with  the  payee,  and  to  show  that  defendant  acted 
on  the  assumption,  which  was  authorized  by  the  form  of  the  note,  that  he  was  tobe 
liable  only  as  second  indorser. 

Appeal  from  trial  term. 

The  action  was  on  a  promissory  note  in  these  words: 
«a200.  Nkw  York,  Aug.  12th.  1889. 

"Two  months  after  date,  I  promlso  to  pay  to  the  order  of  Wyclcoff  Bros,  two 
hundred  dollars  at  the  Sprague  l^ational  Bank,  Brooklyn;  value  received. 

"£.  B.  MiDDLEBBOOK. 

"Indorsed: 

"Wyckoff  Bros. 
"Lemuel  H.  Wilboh." 

The  action  is  by  the  payees  against  Lemuel  H.  Wilson,  who.  according  to 
the  form  of  the  note,  is  second  indorser.  The  amended  complaint  properly  re- 
buts the  presumption  arising  from  the  form  of  the  obligation  by  alleging  that 
the  note  was  indorsed  by  Wilson  to  pay  for  property  sold  and  delivered  by  the 
plaintiffs  to  Middlebrook,  the  maker,  on  the  credit  of  such  indorsement,  and 
that  Wilson  Indorsed  the  note  for  the  purpose  of  securing  such  credit  with  the 
plaintiffs.  Middlebrook,  the  maker,  wajs  called  by  the  plaintiffs  as  a  witnes 
at  the  trial,  and  upon  his  cross-examination  by  the  defendant's  counsel  the 
following  questions  were  put  and  rulings  made:  "Question.  At  the  time  Mr. 
Wilson  indorsed  this  note,  was  there  anything  at  all  said  about  his  position 
on  that  note?  (Objected  to.  Objection  sustained.  Exception  taken.)  Q. 
At  the  time  Mr.  Wilson  indorsed  this  note,  was  there  any  nndeistanding 
or  agreement  as  to  his  position  on  that  note?  (Objected  to  as  calling  for  a 
conclusion,  and  as  leading,  and  as  immaterial,  incompetent,  and  improper. 
Objection  sustained  upon  the  above  grounds,  and  further  grronnd  that  the  de- 
fendant cannot  give  parol  testimony  to  change  the  effect  of  the  note.  Excep- 
tion taken.)  Q.  Do  you  remember  that  anything  was  said  at  the  time  this  in- 
dorsement was  made  in  regard  to  the  intent  for  which  Mr.  Wilson  indoned 
this  note?  (Same  objection,  ruling,  and  exception.)"  The  court  directed  a 
verdict  in  favor  of  the  plaintiffs,  and  the  defendant  appeals. 

Argued  before  MoAdam,  G.  J.,  and  Ebrlioh,  J. 

O.  E.  Wilson,  for  appellant.    B.  Bates,  for  respondents. 

McAdam,  C.  J.  When  Wilson  Indorsed  the  note,  he  had  the  right  to  as- 
sume from  its  form  that  Wyckoff  &  Co.,  the  payees,  (plaintifEs,)  were  to  be- 
come first  indorsers,  and  he  (Wilson)  the  second  indorser.  He  also  bad  the 
right  to  suppose,  and  act  upon  the  belief,  that,  if  Middlebrook  did  not  pay 
the  note,  and  he  (Wilson)  was  obliged  to  pay  it,  he  would  have  a  remedy 
over,  not  only  against  Middlebrook,  the  maker,  but  WyckofC  Bros.,  the  pay- 
ees (plaintiffs)  and  first  Indorsers.  The  form  of  the  obligation  is  not  condu- 
sive,  however,  and  the  parties  thereto  are  entitled  to  show  thdr  true  rela- 
tions to  it.  Upon  this  just  principle,  the  payee,  as  first  indorser  of  a  negoti- 
able Instrument,  may  recover  from  the  second  on  proof  tliat  the  latter  indoised 
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to  accommodate  the  maker  for  the  benefit  of  the  payee.  Story,  Prom.  Notes, 
§  151;  Mon-is  v.  Walker,  15  Q.  B.  589;  Smith  v.  ifaroac*,  6  C.  B.  486;  Cady 
T.  Shepard,  12  Wis.  689.  The  purpose  of  such  proof  is  to  negative  the  legal 
presumption  arising  from  the  form  of  the  instrument,  that  the  truth  may  pre- 
vail and  justice  be  done.  To  overcome  the  legal  presumption,  however,  it  is 
necesaRTy  to  show  that  the  defendant  Icnew  when  he  indorsed  the  note  that  it 
was  to  be  used  by  the  maker  to  obtain  credit  with  the  plaintifFs,  (tlie  payees,) 
and  that  although,  apparently,  the  second  indorser,  he  intended  to  become,  and 
was  in  troth,  the  first,  and,  as  such,  liable  thereon  to  the  payees  (plaintiffs) 
in  case  Middlebrook,  the  maker,  failed  to  pay  at  maturity.  LitUe  v.  Tyng, 
1  City  Ct.  B.  809;  MacTeague  v.  James,  2  City  Ct.  R.  52;  Moore  v.  Cross,  19 
X.  Y.  227;  Bacon  v.  Bumham,  87  N.  Y.  614;  Phelps  v.  VUaher,  50  N.  Y. 
69:  Coulter  v.  Richmond,  59  N.  Y.  478;  Jaffray  y.\Broum,  74  N.  Y.  398.  In 
this  view,  the  questions  put  to  Middlebrook  were  proper,  and  should  not  have 
been  excladed  by  the  trial  judge.  The  answers  might  have  shown  that  the 
drfendant  did  not  know  he  was  expected  to  become  the  first  indorser  on  the 
note,  and  did  not  intend  to  assume  that  responsibility,  but  acted  on  the  form 
of  the  obligation,  which  authorized  him  to  assume  that  he  was  to  become  what 
the  form  implied,  to-wit,  the  second  indorser,  with  a  remedy  over  against  the 
plaintills  as  payees  in  case  he  was  obliged  to  pay  the  note,  in  default  of  pay- 
ment by  those  primarily  liable.  For  this  error  the  judgment  must  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 


BowEBT  Bane  op  New  Yobk  e.  Widmayku. 
{City  Court  of  New  York,  Special  Term.    April  16, 1890.) 

SaFFLSiaiNTABT   PbOOBBDINOS — AFFIDAVIT. 

An  order  for  the  examination  of  a  judgment  debtor  in  aid  of  an  execution  wUl 
be  vacated  when  the  affidavit  therefor  falls  to  allege  a  demand  that  the  debtor  ap- 
ply his  property  to  payment  of  the  judgment,  and  also  fails  to  state  the  means  of 
knowledge  of  affiant's  informant. 

At  chambers.  Action  by  the  Bowery  Bank  of  New  York  against  Henry 
Widmayer.  Defendant  moves  to  vacate  an  order  in  aid  of  an  execution  against 
the  defendant's  property. 

Abram  Kling,  for  plaintifiE.     Isaao  L.  Sink,  for  defendant. 

GiEGERiOH,  J.  The  affidavit  upon  which  the  order  for  the  examination  of 
the  judgment  debtor  in  aid  of  an  execution  issued  against  the  defendant's 
property  was  granted,  is  defective,  for  the  following  reasons:  (1)  It  fails  to 
state  what  means  of  knowledge  the  informant  of  the  atliant  had,  so  that  the 
court  may  determine  whether  the  information  is  entitled  to  credit  as  proof. 
Manken  t.  Pape,  65  How.  Pr.  453.  (2)  It  does  not  allege  a  demand.  Manken 
v.Pape,  supra;  Bank  v.  Wilson,  13  Hun,  232.  As  was  well  said  by  MoAdau, 
J., In  Manken  V.  Pape,  supra:  "The  affidavit  should  show  facts  and  cir- 
cnmstances,  in  order  that  the  judge  may  decide  whether  there  has  been  an  un- 
just refusal,"  and  this  the  plaintiff  has  wholly  failed  to  show.  For  reasons 
aforementioned,  the  older  will  be  vacated,  with  $10  costs  to  be  credited  on 
the  judgment. 

TOWNBEMD  V.  HiLULANN. 

(City  Court  of  New  York,  SpeeUxl  Term.    April  17, 1890.) 

1  PiuoTics  IS  CrviL  Casbr— NoTioi  OF  Triai.. 

The  tact  that  a  notice  of  trial  is  liable  to  be  defeated  by  the  service  of  an  amended 
pleading,  so  long  as  the  right  to  amend  exists,  does  not  preclude  a  party  from  no- 
tldng  8  cause  for  trial,  as  to  existing  issues,  so  long  as  no  amended  pleading  Is  act- 
aally  served. 
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Ii  Sua— luims  Bjjskd  bt  Deitorreb. 

A  notice  of  trit^  is  sufficient  to  bring  on  a  hearing  on  the  Issue  of  law  i^iaed  bj  a 
demurrer,  and  a  notice  of  argument  is  not  esaentiaL 

Atchsrabera.  Prelimtnary  objections  to  saffleienoyof  notice  oC  tzial  of 
Issue  of  law  arising  upon  a  demurrer  to  the  complaint. 

James  Btikeman,  for  plaintiff.  Kneekmd,  Stewart  A  Bpttein,  for  de- 
fendant. 

OiJBOERiOH,  J.  The  defendant  on  the  11th  day  of  April,  1890,  served  ■ 
demurrer  to  the  complaint  herein  on  the  ground  that  the  same  did  not  state 
foots  sufficient  to  constitute  a  cause  of  action.  Thereafter,  and  ou  the  same 
day,  the  plaintiff  served  a  notice  of  trial,  to  the  effect  that  the  issue  of  lav 
in  this  action  would  be  brought  to  trial  at  special  term,  at  chambers,  of  this 
court,  on  the  16th  day  of  April,  1890,  at  10  A.  M.  At  the  time  and  plaice 
last  mentioned  the  defendant  appeared,  and  interposed  preliminary  objec^ooa 
to  the  sufficiency  of  the  notice  of  trial  served,  and  objected  to  proceeding 
with  the  argument  of  the  demurrer  upon  the  following  grounds,  viz.:  (1) 
That,  as  the  time  within  which  to  amend  has  not  expired,  the  service  of  an 
amended  pleading  may  defeat  or  render  unavailing  the  notice  ot  trial  served; 
(2)  that  notice  of  argument  has  not  been  served. 

We  will  proceed  to  examine  the  first  point.  It  is  a  well-settled  rule  <tf  law 
that  the  fact  that  a  party  may  serve  an  amended  pleading,  and  thus  chsngettie 
issues  raised  in  the  action,  does  not  preclude  the  advei-se  part  from  noticing 
the  cause  for  trial  upon  the  issues  then  raised;  but,  so  long  as  the  right  to 
amend  exists,  a  notice  of  trial  is  liable  to  be  defeated  and  rendered  unavail- 
ing by  the  service  of  the  amended  pleading.  Washburn  v.  Herrick,  4  How.  Pr. 
16;  Ostrander  v.  Conkey,  20  Hun,  421;  Plumb  v.  WhippUs,  7  How.  Pr.  411. 
See  Clifton  v.  Brown,  27  Hun,  231.  Unless  an  amended  pleading  is  served 
before  the  time  to  do  so  expires,  the  notice  of  trial  served  will  stand  or  con- 
tinue in  force;  and  this  leads  to  the  consideration  of  the  question  of  the  suf- 
ficiency of  the  notice  raised  by  tbe  second  point. 

It  is  admitted  that  the  notice  of  trial  above  mentioned  was  served,  bnt  ills 
urged  that  only  a  notice  of  argument  is  available.  After  careful  examination 
of  the  authorities,  I  am  convinced  that  the  notice  served  was  and  is  safB- 
cient.  An  issue  of  law  arises  only  upon  a  demurrer.  C!ode  Civil  Proc  §  964. 
After  the  joinder  of  issues,  either  party  may  serve  a  notice  of  trial.  (Id.  § 
977;)  and  either  party  who  has  served  the  notice  may  bring  the  issue  to  trial, 
(Id.  g  980.)  No  particular  form  of  notice  is  prescribed  by  the  statute  orrnlfs 
of  court.  Any  form  of  notice  is  sufficient  which  apprises  the  adverse  party 
that  the  cause  will  be  brought  on  for  trial  at  a  time  and  place  specified.  Bay- 
Ues,  Trial  Pr.  127. 

The  said  objections  are  therefore  overruled,  and  the  parties  will,  unless  an 
amended  pleading  is  served  before  the  time  within  wliich  to  do  so  expires, 
proceed  with  the  argument  of  tbe  demurrer  on  the  19Ui  day  of  April,  1890, 
at  10  A.  M.,  at  special  term. 


PnosLEY  et  al.  v.  Devlin. 
(CUy  Court  of  Brooklyn,  Oeneral  Term.    April  88, 1390.) 

Sujt — ^Acnoir  roa  Pbigb— Uutdfactubed  Articles. 

Defendant  ordered  carts  of  plaintifFs,  to  l>e  similar  in  all  respects  to  carts  mads 
for  him  the  previous  year,  but  refused  to  paj  for  them  on  tbe  ground  that  the  carts 
of  tbe  previous  year,  whtoh  he  had  never  seen,  were  of  a  different  sixe  from  that 
specified  in  the  order.  He  admitted  that  he  had  frequently  visited  the  neightor- 
hood  where  the  carts  were  stored,  and  said  that  he  paid  for  them  without  ezami- 
natioQ.  Held  there  was  no  question  of  facts  as  to  defendant's  opportunity  to  sm 
the  carts  of  the  year  before. 

Appeal  from  trial  term. 
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Action  by  Van  Allen  Pugslej  and  Girard  P.  Chapman  against  John  Devlin. 
There  was  a  verdict  and  judgment  for  plaintiffs,  and  defendant  appeals. 
Argued  before  Clement,  C.  J.,  and  Van  Wyok,  J. 
Horace  Graves,  for  appellant.    E.  Fi  Brotone,  for  respondents. 

P£B  CusLAM.  The  plaintiffs,  on  or  about  May  18, 1888,  received  from  the 
defendant  a  written  order  directing  them  to  make  20  carts,  which  were  to  be 
the  same,  as  to  size,  wheels,  and  in  all  respects,  as  those  made  for  him  by 
them  the  previous  year.  The  cartas  were  made  and  delivered  to  defendant, 
who  ref us^  to  pay  therefor  on  the  ground  that  the  carts  of  the  previous  year 
had  been  made  of  a  different  size  from  the  order,  and  that  the  defendant  bad 
never  seen  the  carts.  This  defense  is  peculiar,  because  the  defendant  admit- 
ted that  he  had  frequently  visited  the  neighborhood  where  the  carts  were 
stored,  and  said  that  he  had  paid  for  them  without  a  personal  examination,  or 
without  a  report  from  any  one  in  his  employ.  We  thiuic  that  the  defendant 
had  full  opportunity  to  inspect  the  carts  of  the  previous  year,  and  that  there 
was  no  question  of  fact  in  respect  thereto  to  be  submitted  to  the  jury,  and 
that  the  requests  to  charge  as  to  an  inspection  were  immaterial  to  the  issue. 
We  also  hold  that  there  was  no  evidence  tending  to  show  fraud  on  the  part  oC 
the  plaintiffs.  The  verdict  of  the  Jury  in  favor  of  the  plaintiffs  was  in  accord- 
ance with  ttie  evidence;  and  the  order  denying  a  new  trial,  and  Judgment,  must 
be  affirmed,  with  costs. 


Sloat  0.  McDOUGAL. 
(OUv  Covrt  of  BroolOyn,  General  Term.    April  28, 1890.) 

VsaSOB  AKD  VXNDBX— IMFLIBD  RSSBRViLTIONg— EaSBMBKT. 

The  vendor  of  a  lot  which  is  part  of  a  tract  owned  by  him  can  impose  no  aervituda 
on  the  lot  M>  sold  in  favor  of  the  portion  retained  by  him  in  derogation  of  his  grant, 
without  an  express  reservation  to  ttiat  effect  in  the  grant.  Following  Burr  v. 
iWilte,  81  Wend.  290. 

A.ppeal  from  trial  term. 

Action  by  Ferdinand  Sloat  against  Mary  McDougal.     The  trial  court  dis- 
missed the  complaint,  and  plaintiff  appeals. 
Argued  before  Clement,  C.  J.,  and  Van  Wtck,  J. 
Albert  W.  Seaman,  for  appellant.    Strong  &  Spear,  for  respondent. 

Van  Wtck,  J.  Eastman  died  seised  in  fee-simple  of  a  plot  of  land  in 
Brooklyn  40  feet  front  on  the  westerly  side  of  Sumner  avenue  by  100  feet 
deep,  with  a  house  40  feet  deep  standing  on  the  westerly  part  of  this  plot  and 
fronting  on  Sumner  avenue.  May  23,  1885,  Eastman's  executors  conveyed 
to  plHintiff,  by  metes  and  tx>unds,  a  lot  20  by  100  feet,  l)eing  the  southerly 
half  of  this  40  by  100  plot.  About  14  Inches  by  40  feet  of  the  lot  so  conveyed 
was  covered  by  the  house  on  the  northerly  part  of  the  plot,  40  by  100  feet. 
Thereafter,  to-wit,  October  7,  1885,  Eastman's  executors  conveyed  by  metes 
and  bounds  a  lot  20  by  100  feet,  being  the  northerly  half  of  the  40  by  100  plot. 
to  McGratb,  and  subsequently  conveyed  the  same  to  the  defendant,  Mary 
McDongal.  Plaintiff  brought  this  action  to  recover  possession  of  that  strip 
of  the  lot  conveyed  to  him  which  is  covered  by  said  liouse,  viz.,  about  14 
inches  by  40  feet.  Defendant,  Mary  McDougal,  admits  that  plaintiff  has  the 
legal  title  to  this  strip  of  plaintiff's  premises,  but  claims  that  she  has  an  ease- 
ment in  this  part  of  plaintiff's  premises  for  the  support  of  the  wall  of  her 
bouse  so  long  as  it  shall  stand.  The  trial  court  sustained  defendant's  conten- 
tion of  the  existence  of  such  easement  in  her  favor,  and  dismissed  the  com- 
plaint, though  the  court  substantially  found  that  all  the  allegations  of  the 
complaint  were  proven. 

Assuming  that  the  alleged  dominant  estate  had  been  conveyed  by  the  com- 
mon owner,  Eastman,  before  the  alleged  servient  estate,  we  hardly  think  it 
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would  have  created  an  easement  in  this  strip  for  the  support  of  the  lioaae. 
Griffiths  V.  MoriUon,  lOti  N.  Y.  165,  12  N.  E.  Rep.  580;  Reinen  v.  Ymmg, 
109  N.  Y.  648,  Iti  N.  E.  Rep.  368.  The  servitude  must  be  open  and  vinble 
to  raise  a  presumption  that  the  parties  contracted  with  it  in  view.  Tbe  wall 
above  the  ground  projected  over  plaintiff's  premises  only  about  7  inches. 
A  mere  inspection  of  the  premises  would  not  disclose  this  projection.  It 
would  require  a  measurement  or  survey  of  the  premises  to  determine  this  fact. 
Butterworth  v.  Crawford,  46  N.  Y.  353,  and  cases  above  cited.  The  wall 
under  the  ground  projected  7  inches  fucther  upon  plaintiff's  premises  than 
the  wall  above  the  ground.  This  extra  projection  under  the  ground  could 
.  only  be  ascertained  by  removing  the  earth  concealing  it.  It  seems  to  as  that 
this  alleged  servitude  was  not  open  and  visible,  it  is  not  necessary  for  us  to 
rest  our  decision  upon  the  foregoing  grounds,  because  the  alleged  servient  es- 
tate was  conveyed  by  the  common  owner,  Eastman,  before  the  alleged  domi- 
nant estate.  It  seems  to  be  the  fairly  settled  rule  in  this  state  that  tbe  ven- 
dor of  a  lot  carved  out  of  a  larger  plot  owned  by  him  can  impose  no  servitude 
upon  the  lot  so  sold  in  favor  of  the  portion  retained  by  him  in  derogation  of 
his  grant,  without  an  express  reservation  to  that  effect  in  the  grant.  This 
question  was  squarely  presented  to  the  court,  and  so  decided,  in  Burr  v.  Mill*, 
21  Wend.  290.  Cowen,  J.,  says,  (page  292:)  "If  a  man  convey  land  which 
is  covered  by  his  mill-pond  without  any  reservation,  be  loses  his  right  to  flow 
it.  There  is  no  room  for  implied  reservation.  A  man  malces  a  lane  across 
one  farm  to  another,  which  he  is  accustomed  to  use  as  a  way.  He  then  con- 
veys the  former  without  reserving  a  right  of  way.  It  is  clearly  gone,  k 
man  cannot,  after  he  has  absolutely  conveyed  away  bis  land,  still  retain  the 
use  of  it  for  any  purpose  without  an  express  reservation.  The  flowing  or  the 
way  are  but  modes  of  use,  and  a  grantor  might  as  well  claim  to  plow  and  crop 
the  land."  "If  the  mill  had  first  been  sold  *  *  *  to  another,  it  would 
have  been  different;  for  the  i-ight  of  Ilow  would  have  passed  to  that  other  as 
an  incident,  and  could  not  then  be  cut  off  by  the  grantor."  This  latter  prop- 
osition was  decided  in  Oakley  v.  Stanley.,  5  Wend.  523.  We  can  think  of  no 
good  reason  wliy  a  grantor  should  be  allowed  to  continue,  under  the  idea  of 
an  implied  reservation,  the  occupation  of  a  part  of  the  land  absolutely  con- 
veyed with  a  part  of  his  house,  standing  mostly  on  an  adjoining  lot  retained 
by  him,  if  he  would  not  be  permitted  to  continue  the  occupation  of  land  con- 
veyed by  him  with  a  mill-pond  to  run  a  mill  on  the  adjoining  land  rrtained 
by  him.  lu  our  opinion.  Burr  v.  Mills  is  decisive  of  the  case  at  bar,  unless 
it  has  been  overruled  by  subsequent  decisions.  A  careful  examination  fails 
to  disclose  such  authorities:  but,  on  the  contrary,  we  find  it  cited  with  ap- 
proval in  Simmons  v.  Sines,  4  Abb.  Dec.  248,  by  Gboveb,  J.;  Schrymser  v. 
Phelps,  62  How.  Pr.  1;  and  in  Outerhridge  v.  Phelps,  13  Abb.  N.  C.  124 
The  intimation  of  Selden,  J.,  in  LampmMn  v.  Milks,  21  N.  Y.  507,  that  the 
rule  in  respect  to  easements  is  the  same  when  the  servient  estate  is  first  con- 
veyed as  when  the  dominant  estate  is  first  conveyed,  is  mere  obiter  dictum; 
for  in  that  case  the  dominant  estate  was  first  conveyed,  and  then  there  was 
no  reference  to  Burr  v.  Mills,  which  indicates  that  the  court  bad  no  inten- 
tion of  overruling  the  principle  laid  down  in  that  case.  In  Butterworth  v. 
Crawford,  46  N.  Y.  849,  the  plaintiff  sought  to  assert  an  easement  when 
the  alleged  servient  estate  bad  been  first  conveyed;  but  the  court  disposed  of 
the  case  on  the  ground  that  tbe  asserted  servitude  was  not  apparent,  Bnd 
could  not,  for  that  reason,  be  upheld.  Page  351.  BapalIiO,  J.,  says:  For 
that  reason  the  court  refrains  from  the  expression  of  an  opinion  upon  the  ef- 
fect of  the  conveyance  by  a  common  owner  of  the  servient,  prior  to  tbe 
dominant,  estate.  Our  courts  have  manifested  no  inclination  to  disturb 
this  rule  of  Burr  v.  Mills,  which,  we  think,  is  sound  in  principle.  We 
apprehend  that  the  establishment  of  the  converse  of  this  rule  at  this  late  date 
would  lead  to  much  confusion  and  uncertainty  in  respect  to  titles,  many  ai 
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'Which,  doubtless,  have  been  accepted  upon  the  faith  of  that  case,  and  the 
'well-found (>d  belief  that  no  such  implied  reservation  existed  in  favor  of  the 
grantor.  Judj^ment  must  be  reversed,  and  new  trial  granted,  with  costs  to 
Hbide  the  event. 


KBAHNEB  v.  HEII.UAK. 

{Comsnum  Pleat  cf  New  TTork  Citu  and  County,  GenercH  Term.    April  7, 1890.) 

I.  Justice's  Coubt — Reiiovxi.  or  Oausb — ^Pkactiob. 

Where,  after  filing  an  undertaking  for  removal  of  a  canae  from  adiatriot  court  of 
New  York  city  to  the  court  of  common  pleas,  an  adjonmment  Is  taken  to  allow  de- 
fendant to  produce  his  sureties,  and,  on  the  adjourned  day,  judgment  goes  against 
him  by  default,  a  subsequent  stipulation  hy  defendant,  on  opening  of  the  default,  to 
come  in  and  defend  on  tne  merits,  payment  of  the  amount  of  plaintiff's  claim  into 
oonrt,  and  subsequent  adjournments  from  time  to  time,  are  a  waiver  of  his  right  to 
removaL  Code  Civil  Proa  N.  Y.  {  8316,  requires  application  for  an  order  of  removal 
to  be  made  after  issue  Is  joined,  and  before  an  aojoumment  on  defendant's  appli- 
cation. 

9l  RsaI/-E8T1.T>  Bsokbb— COMiaSSIOKB. 

A  real-estate  broker  earns  his  commission  if  he  procures  a  person  who  U  wllUng 
to  pay  the  price,  and  is  accepted  as  a  purchaser  by  the  owner. 

Appeal  from  fifth  district  court 

Action  by  Jacob  Krabner  against  John  Heilman  to  recover  broker's  com- 
missions upon  sale  of  real  estate.  Code  Civil  Froc.  N.  Y.  §  3216,  gives  de- 
fendant the  right,  on  filing  an  undertaking,  to  have  certain  cases  removed 
from  the  district  courts  of  Kew  York  city  to  the  court  of  common  pleas,  and 
provides  that  he  may  apply  for  an  order  of  removal  after  issue  is  joined,  and 
before  an  adjournment  has  been  taken,  on  bis  application.  There  was  judg- 
ment for  plaintiff,  and  defendant  appeals. 

Argued  before  Larbbmobe,  C.  J.,  and  Daly  and  Bisohopf,  JJ. 

B.  B.  Amend,  {E.  I.  Spink,  of  counsel,)  for  appellant.  Jaeoh  Levy,  {John 
Fennel,  of  connsel,)  for  respondent. 

Daly,  J.  The  first  question  raised  by  the  appeal  is  whether  the  undertak- 
ing filed  by  defendant,  and  the  proceedings  thereon,  required  the  removal  of 
this  cause  to  this  court  for  trial.  The  defendant,  upon  the  return-day  of  the 
summons,  offered  an  undertaking,  which  was  rejected;  but  leave  to  file  an- 
other undertaking  was  granted,  and  an  adjournment  had  for  the  production 
of  sureties  to  justify.  The  undertaking  was  filed;  but,  upon  the  adjourned  day, 
defendant  did  not  appear  with  the  sureties.  His  default  was  taken,  and  judg- 
ment rendered  in  plaintiff's  favor.  This  judgment  was  subsequently  vacated, 
and  the  default  opened,  and  the  defendant  permitted  to  come  in  and  defend  up- 
on thedeposit  by  him  of  the  amount  of  plaintiff's  demand,  with  costs  and  inter- 
est, with  the  clerk  of  the  district  court.  A  stipulation  to  that  effect  was 
signed,  and  an  order  entered  thereon.  The  trial  of  the  cause  was  adjourned 
thereafter  from  time  to  time.  When  it  finally  came  on  for  trial,  defendant 
produced  the  sureties  upon  his  undertaking,  and  required  the  justice  to  make 
an  order  removing  the  cause.  This  was  refused.  The  defendant  undoubt- 
edly waived  bis  right  to  remove  the  cause  by  his  stipulation  and  subsequent 
proceedings,  all  which  were  inconsistent  with  the  position  he  afterwards  as- 
lamed,  that  the  proceeding  to  remove  was  still  pending.  His  acceptance  of 
a  stipulation  to  come  in  and  defend  upon  the  merits  after  his  default  would 
have  been  a  waiver.  If  the  stipulation  bad  gone  no  further  than  to  open  the 
default  in  failing  to  produce  bis  sureties  for  justification,  he  would  have  been 
restored  to  his  rights  as  they  existed  at  the  instant  of  the  default;  and  such 
lights  were  to  have  his  sureties  justify,  and  his  undertaking  approved.  Un- 
til the  undertaking  was  disposed  of,  the  justice  could  do  nothing;  but  the  de- 
fault could  waive  the  duty  imposed  upon  the  justice  by  the  filing  of  the  under- 
takiog,  and  could  give  him  power  to  proceed  with  the  cause.    Hogan  v.  Deo* 
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Un,  2  Daljr,  184.  A  stipulation  to  come  in  and  defend  upon  the  merito  was 
an  abandonment  of  the  proceeding  to  remove.  So  was  the  payment  into  the 
district  court  of  the  amount  of  the  claim,  costs,  and  interest,  under  the  atipa> 
latlon  requiring  it;  for  this  was  tantamount  to  a  submission  of  the  contro- 
versy to  that  court,  or  to  an  expression  of  an  intention  to  try  it  there.  So, 
likewise,  was  the  adjournment  of  the  trial  of  the  cause  from  time  to  time. 
There  was  a  clear  waiver  of  the  right  to  remove,  and  the  Justice  had  poww 
to  try  the  cause. 

We  cannot  disturb  the  Judgment  upon  the  facts  or  the  law.  The  plaintUTs 
case  was  clearly  proved.  His  assignors,  Erahner  &  Robinson,  real-estate 
brokers,  were  authorized,  according  to  the  testimony  of  Krakower,  to  sell  the 
defendant's  house  and  lot  in  Korfolk  street  for  $26,000,  and,  having  foand  s 
person  who  expressed  her  willingness  to  take  it  at  that  price,  introdaced  her 
to  defendant,  who  accepted  her  as  a  purchaser,  but  afterwards  declined  to  ex- 
ecute a  contract  with  her.  No  proof  of  the  pecuniary  responsibility  of  the 
proposed  purchaser  was  offered,  but  the  legal  presumption  is  that  she  was 
solvent,  and  able  to  perform  the  contract  she  was  willing  to  make.  Besides, 
the  defendant  said  he  was  satisfied  to  sell  to  her.  The  meeting  of  the  minds 
of  the  parties  was  thus  proved.  The  defendant,  his  wife,  his  son,  and  another 
witness,  contradicted  the  testimony  of  the  plaintiff's  assignor,  Krahner,  the 
sole  witness  on  plaintiff's  behalf;  but  there  were  circumstonces  that  the  jus- 
tice had  a  right  to  consider  in  weighing  their  testimony,  and  his  finding  in 
favor  of  plaintiff's  solitary  witness  cannot  be  disturbed.  Judgment  aS^med, 
with  costs. 


Peoplk  r.  BoFRANO  et  al. 
ICommon  Pleat  of  Neva  Tork  CUty  and  Couray,  Oeneral  Term.    April  7, 18».) 

1.  BaI]>BONI>— FOBVBITDBX— Vl.0ATI0ir. 

An  applloatlon  to  vaoate  a  judgment  npon  a  forfeited  bail-bond  must  be  denied, 
when  it.  is  not  acoompanied  by  tne  oertinoate  of  the  district  attorney  that  the  ao- 
oused  has  been  produced,  and  there  is  no  evidence  that  the  costs  included  in  the 
Judgment  and  the  expenses  inourred  in  the  recapture  have  been  paid,  aoooiding  to 
the  requirements  of  Laws  N.  Y.  1883,  o.  410,  K  1483. 
9.  Saks — Compromisb. 

A  judgment  was  rendered  on  a  forfeited  bail-bond,  and  an  execution  thereon  re- 
turned wholly  unsatisfied.  The  debtor  then  made  application  to  have  the  judgment 
vacated,  pleading  insolvency,  and  offering  to  pay  3U  per  oentnm  on  the  amounL 
Held,  there  la  no  law  authorizing  the  common  pleas  court  to  entertain  the  applica- 
tion. 

Application  for  the  remission  of  a  forfeited  recognizance  wherein  Antonio 
Qrasson  was  principal  and  Michael  Bofrano  surety. 

Argued  before  Larrehore,  C.  J.,  and  Bischoff,  J. 

Henry  W.  Unger,  for  applicant.  John  R.  Fellows,  Dist.  Atty.,  for  the 
People. 

BisoHOFF,  J.  On  June  20,  1888,  Grasson  was  indicted  by  the  grand  jury 
of  this  county  on  a  charge  of  abduction,  and  held  to  bail  in  the  sum  of  S2,000, 
such  bail  being  given  by  the  petitioner.  On  July  2d,  the  indictment  was 
brought  on  for  trial,  and  upon  the  failure  of  the  accused  to  appear  the  bail 
was  declared  forfeited.  On  July  26th  judgment  upon  such  forfeiture  was  en- 
tered against  petitioner,  and  execution  against  the  property  of  the  judgment 
debtor  was  issued  on  the  same  day.  This  execution  was  subsequently  returned 
wholly  unsatisfied.  Since  the  forfeiture  and  entry  of  judgment  thereon  the 
accused  has  not  been  surrendered  or  brought  to  trial,  and  his  whereabouts  ap- 
pear to  be  unknown.  Upon  this  state  of  facts,  accompanied  by  an  allegation 
of  bis  insolvency  and  an  offer  to  pay  20  per  centum  of  the  amount  of  the  jadg- 
ment  in  compromise,  the  petitioner  asks  that  the  forfeiture  of  the  recognizance 
be  remitted,  and  the  judgment  entered  thereon  vacated.     The  application  is 
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not  accompanied  by  the  certificate  of  the  district  attorney  that,  by  reason  of 
the  subsequent  production  of  the  principal,  the  people  have  lost  no  rights,  and 
are  in  as  good  a  position  to  prosecute  as  they  were  when  the  forfeiture  oo- 
corred.  Neither  does  it  appear  that  the  costs  included  in  the  judgment,  or 
the  expenses  incurred  in  the  apprehension  or  recapture  of  the  principal,  have 
been  paid.  Indeed,  the  facts  prevent  the  giving  of  such  certificate  and  proof, 
and,  in  the  absence  of  proof  of  these  facts,  this  application  must  be  denied. 
See  section  1482,  c.  410,  Laws  1882,  (Consolidation  Act.)  While  this  applica- 
tion is  ostensibly  for  an  order  directing  the  remission  of  a  forfeited  recogni- 
zance, the  facts  presented  manifestly  transform  it  into  an  application  for  an 
Older  directing  the  compromise  of  a  claim  which  is  conceded  to  be  valid  and 
sabsisting  in  favor  of  the  people,  and  there  is  no  provision  of  law  authorizing 
this  court  to  entertain  such  an  application.  Neither  do  the  facts  show  any 
merit  in  favor  of  the  petitioner.  The  recognizance  was  entered  into  June 
20tb,  and  forfeited  July  2d.  On  July  26th  judgment  was  entered  and  execu- 
tion issued  thereon  on  the  same  day.  This  execution  was  subsequently  re- 
turned wholly  unsatisfied.  All  this  occurred  within  36  days,  and  it  seems  in- 
credible, in  the  absence  of  explanatory  facts,  that  within  this  short  period  the 
petitioner  should  have  been  reduced  from  apparent  prosperity  to  complete  in- 
solvency. He  must  have  represented,  upon  entering  into  the  recognizance, 
that  he  was  worth  the  sum  mentioned  therein  over  and  above  all  debts  and 
liabilities  and  property  exempt  by  law  from  execution,  and  was  therefore  pal- 
pably guilty  of  fraud  at  that  time,  or  has  since  so  effectually  secreted  his  prop- 
erty that  the  people  of  the  state  of  New  York  have  been  fraudulently  pre- 
vented from  realizing  even  a  fractional  part  of  their  just  claim.  Application 
denied. 


Dreheb  v.  C!onnoli,t  et  al. 
(Common  Pleas  cif  New  York  City  and  County,  Oeneral  Term.    April  7, 1890.) 

PlBTirBBSEIF — DlSSOLDTION — SUBSIQUBNT  USS  OT  FiBM  NaMB. 

Where  the  owners  of  a  saloon  permit  their  firm  name  to  be  used  after  a  sale  and 
transfer  of  possession  of  the  premises,  without  any  indication  of  a  change  of  own- 
ership, thev  will  be  estopped  to  deny  that  goods  sold  and  delivered  at  and  for 
the  use  of  the  saloon  were  sold  to  them  and  on  their  credit. 

Appeal  from  fourth  district  court. 

Action  by  Henry  E.  Dreher  against  Patrick  Connolly  and  Patrick  Mahony 
for  goods  sold  and  delivered.  There  was  judgment  for  plaintiff,  and  defend- 
ants appeal. 

Argued  before  Labrehobe,  C.  J.,  and  Bisghoff,  J. 

J.  T.  Cornell,  for  appellants.    N.  8.  Levy,  for  respondent. 

BiscHOFF.  J.  Notwithstanding  the  positive  denial  by  the  defendants  of 
the  purchase  of  the  merchandise  for  the  recovery  of  the  value  of  which  this 
action  was  brought,  there  appears,  from  the  examination  of  the  evidence,  suf- 
ficient to  sustain  a  finding  that  at  the  time  of  the  sale  and  delivery  the  de- 
fendants were  the  owners  of  the  saloon  at  310  Bowery,  at  which,  and  for  the 
use  of  which,  the  merchandise  was  delivered,  and  that,  by  permitting  their 
firm  name  to  be  continued  after  the  premises  had  passed  into  the  possession 
of  McGonigle  without  any  indication  of  change  of  ownership,  the  plaintiff's 
assignor  was  justified  in  assuming  that  defendants  continued  to  be  owners  at 
the  time  of  the  sale  and  delivery  of  the  merchandise  in  question,  and  that 
thereby  the  defendants  were  estopped  from  denying  tliat  the  sale  was  to  them 
snd  upon  their  credit.  The  appellate  court  will  not  reverse  a  judgment  of 
the  court  below  on  a  mere  conQict  of  testimony,  if  there  is  sufficient  evidence 
to  support  it,  although  on  the  whole  evidence  tlie  appellate  court  might  have 
arrived  at  a  different  conclusion.  See  Fixman  v.  Brown,  14  Daly,  110.  Judg- 
ment affirmed,  with  costs. 
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Smith  v.  Fbtob  et  <il. 

ICommon  Plecu  of  New  York  City  and  Count]/,  General  Term.    April  7, 1890i) 

Appe^lablb  Orders— CkJnBT  of  Common  Plbas— Nkw  Tbiai. 

No  appeal  lies  to  the  greneral  term  of  the  oommon  pleas  from  an  order  of  the  tilcj 
court  either  granting  or  denying  a  new  trial  on  the  ground  of  newly-diaooTered 
eridenoe,  or  from  an  order  refusing  a  new  trial  for  alleged  mlsdirectioo  to  the  joty, 
in  the  absence  of  an  exception  taken  at  the  tritd. 

Appeal  from  city  court,  general  term. 

Action  by  Charlea  G.  Smith  against  S.  Morris  Pryor  and  Charles  W.  Drake 
to  recover  the  value  of  stoclc  sold  by  defendants  on  account  of  plaintiffs  as- 
signur.  There  was  a  verdict  for  defendants.  A  motion  made  by  plaintift  at 
special  terra  for  a  new  trial  on  the  ground  of  newly-discovered  evidence,  and 
upon  the  ground  of  error  in  the  charge  of  the  justice  to  the  jury,  was  denied, 
and  Ihe  order  of  denial  affirmed  at  general  term  of  the  city  court.  FlaintUf 
again  appeals. 

Argued  before  Larremobb,  C.  J.,  and  Dai.t  and  Bischoff,  JJ. 

Saunders,  Wehh  A  Worcester,  for  appellant.  Loiorey,  Stone  A  Aunhaek, 
tor  respondents. 

Daly,  J.  ITo  appeal  lies  to  this  court  from  an  order  of  the  city  court  either 
granting  or  denying  a  new  trial  upon  the  ground  of  newly-disoovered  evi- 
dence. Lesser  v.  Wunder,  9  Daly,  70.  The  court  of  common  pleas  holds  the 
same  position  with  respect  to  the  city  court  of  New  York  city  which  the  coart 
of  appeals  holds  with  respect  to  the  supreme  court  and  the  superior  city  courts, 
{Walsh  V.  Sahulz,  6  Civ.  Proc.  B.  126;  Kotoe  v.  Comley,  11  Daly,  318;)  and 
the  court  of  appeals  will  not  entertain  an  appeal  from  an  order  of  the  last- 
named  courts  granting  or  refusing  a  new  trial,  {Donley  v.  Graham,  48  If.  Y. 
€58;  Smith  v.  Piatt,  96  K.  Y.  635,  and  cases  cited.)  The  court  below  did 
not  refuse  to  exercise  its  discretion  for  want  of  power,or  for  any  other  reason; 
and  the  authorities  cited  by  the  appellant  are  not,  therefore,  in  point.  No  ap- 
peal lies  to  this  court  from  an  order  of  the  city  court  refusing  a  new  trial  for 
alleged  misdirection  to  the  jury,  unless  an  exception  thereto  has  been  taken 
upon  the  trial  "When  a  trial  and  general  verdict  have  been  bad,  we  can 
deal  only  with  questions  of  law  arising  upon  exceptions  duly  taken."  Bowt 
V.  Comley,  11  Daly,  818.  There  was  no  exception  taken  to  the  alleged  mis- 
direction of  the  judge  pending  at  the  trial,  and  there  is  nothing  for  us  to  re- 
view. The  order  appealed  from  should  be  affirmed,  with  costs  and  disbune- 
ments.    Broton  r.  Simmons,  14  Daly,  456.    All  concur. 


FiLwiBET  «.  Cattabebbt  et  at. 
{Common  Pleas  of  New  York  CUy  and  Count]/,  Oeneral  Term.    April  7,  VSn.) 

PAXTSERSHIP — BVIDSMOB — SUFPIOIBNOT. 

Evidence  that  a  person  owns  the  horses,  tracks,  and  ntenslls  used  in  the  basinesi 
of  a  partnership,  and  that  bills  of  the  firm  have  been  ptid  by  her,  josUfles  •  flndini 
that  she  was  a  member  of  the  firm. 

Appeal  from  tenth  district  court. 

Action  by  Bafael  Filwisky  against  Louis  Cattaberry,  Xora  Cattaberry,  and 
another.     There  was  judgment  for  plaintifC,  and  defendants  appeal  therefrom. 
Argued  before  Lakbemobb,  C.  J.,  and  Bischoff,  J. 
A.  G.  Butts,  for  appeUants.    B.  S,  Duffy,  for  respondent. 

Larremobk,  C.  J.  The  plaintiff  sought  to  recover  in  this  action  forme^ 
chandise  sold  and  delivered  by  him  to  the  defendants.  The  defendants  were 
contractors,  engaged  in  the  construction  of  improvements  on  the  New  York 
&  Harlem  Bailroad,  and  were  in  charge  of  two  sections  of  the  said  work. 
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£ach  section  had  a  separate  atore-house  or  shop,  in  which  were  kept  supplie» 
of  all  kinds,  which  were  sold  to  the  workmen  in  their  employ.  The  articles 
Bold  were  furnished  and  delivered  by  the  plaintiff.  Tliere  seems  to  be  no 
question  upon  the  evidence  that  the  plaintiff  had  furnished  the  goods  in  ques- 
tion. The  main  point  taken  upon  the  appeal  was  that  there  were  two  ac- 
counts of  the  goods  sold,  a  portion  thereof  to  Louis  Gattaberry  &  Co.,  and  an- 
other to  Nora  Gattaberry  &  Co. ;  that  two  causes  of  action  were  improperly 
united,  and  tliat  a  judgment  for  both  accounts  was  improperly  rendered.  It 
appears  upon  an  inspection  of  the  return  that  Nora  Gattaberry  was  owner  of 
the  horses,  trucks,  and  utensils  used  in  the  business;  that  previous  bills  had 
been  paid  by  her  check;  that  the  plaintiCF  had  received  orders  from  Louis  Gat- 
taberry to  serve  goods  to  Nora  Gattaberry.  A  strong  presumption  is  raised 
in  favor  of  the  plaintiCF  against  both  defendants  as  being  members  of  both' 
firms.  It  seems  scarcely  possible  that  Nora  Gattaberry,  being  owner  of  all 
the  horses,  trucks,  and  utensils  used  in  the  business,  should  pay  bills  upon 
both  accounts,  and  yet  not  derive  any  pecuniary  interest  therefrom.  I  think 
there  whs  enongh  evidence  to  authorize  the  court  below  in  finding  that  Nora 
was  a  member  of  both  firms,  and,  upon  this  disputed  question  of  fact,  decid- 
ing in  favor  of  the  plaintiff.  The  judgment  appealnl  from  should  be  af- 
firmed. 


MoENOH  «.  YomiG. 
(CoTnimon  Fleas  of  JVeto  Ymrk  Ctty  and  Countu,  Oeneral  Term.    April  7. 1880.) 

L  AppeaIi — SmtuAKi  Procbbbinos — Cottrt  or  Coukon  Plbas. 

Code  Civil  Proo.  N.  Y.  S  ^18,  originally  empowered  the  common  pleas  oonrt  to- 
'reverse,  modify,  or  afOrm"  ludgments  of  the  district  ooorte,  and  section  2360  aft- 
erwards provided  that  appeals  from  final  orders  in  summary  proceedings  might  be 
taken  to  the  same  court,  "in  the  same  manner, "  and  "with  like  effect, "  as  appeals 
from  the  district  courts.  Held,  that  a  subsequent  amendment  to  section  8318, 
which  gave  the  common  pleas  the  additional  power  "to  order  a  new  tri^"  when 
it  reversed  a  judgment  of  the  district  court,  would  also  enlarge  its  power  to  the 
same  extent  on  appeals  from  final  orders  in  summary  proceedings. 

i.  Sams — Revbbsai. — Rbstitdtion. 

In  cases  of  reversal  on  appeal  from  a  final  order  In  summary  proceedings,  the 
common  pleas  oonrt  is  required,  by  Code  Civil  Proo.  N.  Y.  $  2388,  to  order  restitu- 
tion to  the  defendant;  but  the  power  of  restitution  Is  merely  collateral  to  the  dis- 
position of  the  appeal,  and  therefore  does  not  exclude  ttie  construction  by  wlticb 
the  larger  power  to  order  a  new  trial  is  given. 

Motion  for  reargument.    For  former  report,  see  8  N.  Y.  Supp.  582. 

Argued  before  Labreuobe,  G.  J.,  and  Daly,  J. 

Wm,  Heart/  Knox,  for  appellant.    O.  H.  Pryer,  for  respondent. 

Dai.t,  J.  The  section  of  the  Code  relating  to  appeals  from  final  orders  in 
sammary  proceedings  provides  that  "an  appeal  may  be  taken  from  a  final 
order,  made  as  prescribed  in  this  title,  to  the  same  court,  within  the  same 
time,  and  in  the  same  manner,  as  where  an  appeal  is  taken  from  a  judgment 
rendered  in  the  coui-t  of  which  the  judge  or  justice  is  the  presiding  ofilcer,  and 
with  like  effect."  Code,  §  2260.  Turning  to  the  section  of  the  Code  which 
regulates  appeals  from  judgments  rendered  in  the  district  courts,  it  is  found 
that  this  court  lias  power  to  reverse,  afiSrm,  or  modify  the  judgment  appealed 
from,  and,  where  a  judgment  is  reversed,  to  order  a  new  trial.  Code,  §  3218. 
These  sections,  read  together,  seem  to  give  us  the  power  to  order  a  new 
trial  in  the  summary  proceeding.  Appeals  in  such  proceedings  are  taken 
with  tbe  "like  effect"  as  appeals  from  judgments.  "With  like  effect"  means- 
"with  like  results;"  and  this  includes  any  disposition  in  the  one  case  which 
the  appellate  court  could  make  in  tbe  other.  In  the  case  of  Clark  v.  Carroll, 
1  Civ.  Proc.  B.  298,  note,  I  held  that  the  provisions  of  the  Code,  that  an  ap- 
peal from  the  district  courts  should  be  taken  "in  the  manner"  prescribed  for 
^peals  from  Justices  of  the  peace,  authorized  the  same  disposition  of  the' 
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former  appeal  which  could  be  made  of  the  latter;  that  the  "manner  of  tak- 
ing" includes  the  manner  of  disposing,  when  there  is  no  other  provision  aa 
to  bow  tlie  appeal  shall  be  beard  and  determined,  or  as  to  the  award  of  costs 
thereon.  See  sections  3213,  3060,  3067,  as  they  existed  in  Maj,  1881,  the  date 
of  the  decision. 

It  is  contended,  however,  by  the  appellant,  that  sections  2260  and  3213 
should  not  be  read  togetlier,  for  the  reason  that  section  3213  was  amended  in 
1883  by  the  addition  of  the  clause  giving  power  to  order  new  trials;  that  prior 
to  that  date  this  court  could  only  reverse,  modify,  or  afiQrm  the  judgments  of 
the  district  courts,  and  such  effect,  and  no  other,  was  intended  by  the  legis- 
lature in  enacting,  in  1879,  section  2260,  assimilating  the  practice  on  appeals 
from  final  orders  in  summary  proceedings  to  appeals  from  judgments.  This 
contention  is,  however,  directly  opposed  to  the  well-settled  rule  of  interpre- 
tation, that  "all  acts  on  tlie  same  subject,  whenever  passed,  are  what  is  termed 
<  in  pari  materia, '  are  to  be  construed  as  if  constituting  one  act,  and  are  to  be  so 
interpreted  that  all  of  them  and  all  their  clauses  may  be  operative. "  1  Edm. 
St.  at  Large,  c.  18. 

It  is  also  suggested  that,  as  the  Code  (section  2263)  provides  for  restita- 
tion  in  case  of  reversals  in  summary  proceedings,  that  this  excludes  the 
power  to  make  any  other  disposition  if  the  order  be  reversed.  If  this  section 
contained  an  enactment  respecting  the  powers  of  the  appellate  court  over  the 
appeal,  we  should  probably  be  compelled  to  hold  it  to  be  exclusive,  and  to 
negative  the  claim  of  any  power  not  expressly  conferred;  but  the  section  ev- 
idently refers  to  the  power  of  ordering  restitution  only, — a  power  which  is 
merely  collateral  to  the  disposition  of  the  appeal.  A  new  trial  was  ordered  in 
this  case,  and  that  decision  should  not  be  disturbed.  As  to  the  applic^on 
for  restitution,  I  think  it  should  be  denied,  (under  the  circumstances  of  the 
case,)  with  leave  to  reverse  in  case  the  landlord  falls  to  proceed  with  dili- 
gence in  procuring  the  new  trial  to  be  had.  There  should  be  no  costs  of  this 
reargument,  as  the  question  is  a  new  one. 


In  re  Biohabdsom's  Estate. 

{.Surrogate'B  Court,  New  York  County,    AprU  13, 1880.) 

ExaouTOBs  .iiTD  Adkinistbatoks— CoMPBomsB  or  CI.AIM8. 

Under  Laws  TH.  Y.  1S47,  c.  80,  S 1,  (4  Bev.  St,  8th  Ed.,  p.  2688,)  providing  that  tlie 
surrogate  may  allow  the  oompromlae  of  claims  by  executors  "on  good  and  sofficiBiit 
cause  shown  therefor, "  an  ex  parte  application  by  an  executor  for  leave  to  compro- 
mise a  claim  due  the  estate  of  his  testator  will  be  denied,  where  no  facts  sre 
stated,  l>eyond  the  existence  aod  atatue  of  the  debt  and  Its  nature,  and  that  one  of 
the  executors  and  the  attorney  in  the  suit  believe  the  compromise  to  be  advantageona. 

An  ex  parte  application  by  W.  T.  Washburn,  one  of  the  executors  of  the 
will  of  Benjamin  Richardson,  for  leave  to  compromise  a  claim  due  the  estate. 
W.  &.  Wood,  for  the  executor. 

Bansom,  S.  This  is  an  application  by  one  of  the  executors  of  the  will  of 
deceased  for  leave  to  compromise  a  claim  due  the  estate.  The  claim  is  for  a 
deficiency  arising  outof  a  foreclosure  sale  of  real  property.  In  his  life-time  the 
deceased  commenced  an  action  against  the  defendant  for  the  deficiency,  which 
is  now  pending.  The  petition  alleges  that  "petitioner,  after  a  thorough  ex- 
amination of  the  questions  involved  in  the  suit  and  the  responsibilitf  of  the 
defendant  therein,  and  upon  the  advice  of  his  attorney,"  is  fully  satisfied  that 
it  is  for  the  interest  of  the  estate  to  accept  the  compromise.  The  affidavit  of 
the  attorney  is  attached,  in  which  he  says  that  he  has  examined  the  qnesUons 
involved,  and  considered  the  probability  of  collecting  judgment  against  the 
defendant,  if  any  should  be  obtained,  and  from  such  information  be  is  satis- 
fied it  will  be  to  the  advantage  of  the  estate  to  accept  the  compromise.  The 
statute  authorizing  the  application  to  the  surrogate  provides  for  the  approval 
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of  the  coropromise  "on  good  and  sufficient  cause  shown  therefor."  Laws 
1847,  c.  80,  g  1;  4  Rev.  St.,  (8tli  Ed.,)  p.  2663.  The  cumpromise  thus  effected 
does  not  deprive  any  party  interested  in  the  estate  from  showing,  on  Qnal  set- 
tlement of  the  accounts,  that  such  debt  or  claim  was  fraudulently  or  negli- 
^ntly  compromised,  and  the  same  evidence  should  be  before  the  surrogate  on 
this  ess  parte  application  as  would  be  required  to  justify  the  same,  if  attacked 
on  an  accounting.  In  the  present  proceeding,  no  facts  are  stated,  beyond 
the  existence  and  status  of  the  debt,  and  its  nature,  and  that  one  of  the  ex- 
ecutors and  the  attorney  in  the  suit  believed  the  compromise  to  be  advanta- 
£reou8.  The  facts  and  circumstances  leading  them  to  that  conclusion  are  not 
stated,  and  the  surrogate  is  called  upon  to  ratify  their  judgment  without 
knowledge  as  to  its  foundation.  The  statute  provides  for  the  judgment  and 
opinion  of  the  surrogate,  and  he  must  be  fully  informed  of  all  the  facts  and 
circumstances  warranting  the  acceptance  of  a  sum  less  than  the  face  of  the 
claim  before  the  compromise  will  merit  or  receive  his  indorsement.  If  the 
defendant  is  Insolvent,  that  fact  should  be  stated,  and  any  circumstances 
eatabliahing  same.  If  the  reason  for  the  compromise  is  the  unsettled  stute  of 
the  law  making  the  prosecution  of  the  claim  hazardous,  or  for  any  other  cause 
the  successful  termination  of  the  suit  is  doubtful,  full  information  should  be 
furnished  on  that  subject.  The  surrogate  is  frequently  called  upon  to  author- 
ize the  compromise  of  actions  brought  by  personal  representatives  of  dece- 
dents to  recover  damages  for  occasioning  their  death.  This  class  of  compro- 
mise applications  exceeds  all  others  in  number.  In  such  cases,  the  evidence 
in  the  possession  of  plaintiff  should  be  set  forth  In  detail.  The  consent  of 
parties  interested  in  the  fund  should  be  furnished  where  obtainable,  and  in  all 
snch  cases  the  interest  of  the  attorney  in  the  result  of  the  litigation,  and 
whether  contingent,  should  be  mentioned.  I  have  considered  this  applica- 
tion in  detail,  and  at  greater  length  than  the  particular  case  requires,  for  the 
reason  that  these  applications  have  of  late  greatly  increased  in  number,  and  I 
am  almost  invariably  compelled  to  return  the  papers  to  counsel  in  order  that 
informatioa  of  the  character  herein  indicated  may  be  supplied.  Application 
denied. 


In  re  Mili,er's  Estate. 
(SwrroQOUfe  Contrt,  New  Tork  Cownty.    Karoh  17, 1890.) 

Dbavh— Pbbsukftion  ntoK  Absbnob.  ' 

Where  a  woman  18  year  of  age,  illiterate,  with  vidoos  propensltiea,  and  aban 
doned  by  her  parents  when  quite  young,  esospes  from  an  orphan  asylum  in  which 
•be  Is  oonflned,  no  presumption  of  death  arises  from  the  fact  that  she  has  failed  to 
answer  advertisementB  inserted  in  various  papers,  and  that  for  more  than  seven 
years  since  her  escape  all  trace  of  her  whereabouts  has  tjeen  lost^ 

On  exception  to  report  of  referee  in  the  matter  of  the  estate  of  Ann  E. 
Miller,  deceased. 

Luoitu  C.  Ashley,  for  execotor  and  testamentary  trostee.  Lewis  J.  Con- 
Ian,  for  special  guardian.  Joseph  W.  ffott,  (Henry  Major,  of  counsel,)  for 
administrator  and  others. 

Ransom,  S.  A  single  question  is  presented  by  the  exception  of  the  exec- 
utor to  the  report  of  the  referee.  By  the  will  of  the  testatrix,  the  sum  of 
$20,000  was  bequeathed  for  life  to  her  mother,  the  remainderto  be  distributed 
equally  between  the  children  of  her  brothers.  One  of  these  brothers,  named 
David  Mann,  had  two  children.  Upon  the  first  hearing  before  the  referee  the 
father  testified  that  the  existence  and  whereabout  of  these  two  children  were 
unknown  to  him;  that  he  had  not  heard  from  them  for  many  years.  The 
matter  was  sent  back  to  the  referee  for  the  purpose  of  obtaining  proof  which 
would  support  the  presumption  of  the  death  of  these  two  children,  and  author- 
ize a  distribution  of  the  estate  accordingly.    Fending  the  reference,  one  of 
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these  two  children  put  in  an  appearance,  and  the  inquiry  thereafter  wag  con- 
fined to  her  identification  as  tlie  niece  of  the  testatrix;  and  the  proof  as  to  the 
other,  Ellen  Dale  Mann,  simply  referred  to  iier  absence,  and  the  lack  of  knowl- 
edge as  to  her  whereitbout.  This  child  was  the  second  daughter  of  David  A. 
Mann,  bj  bis  wife,  Nancy  Carr,  ami  was  born  about  the  year  1862.  Wiien 
she  was  about  two  years  old,  her  father  abandoned  her  mother;  and  after  sacb 
abandonment  she  remained  for  some  time  with  her  mother,  when  her  father 
tools  her  away.  Since  that  time  the  mother  has  never  beheld  her.  After  her 
removal  by  her  father,  and  while  still  a  child  of  tender  years,  she  was  placed 
in  an  almhouse  in  Orange  county,  near  Goshen,  by  the  woman  witli  whooi 
her  father  was  living.  From  this  place,  she  was  removed  by  a  Mn.  Farfitt,  who 
took  her  to  her  home  at  Washingtonville,  in  the  same  county.  With  her  she 
remained  for  a  period  of  eight  or  ten  years,  and  while  residing  there  wis  gen- 
erally known  as  Annie  Parfitt.  Mrs.  Farfltt  testifies  that,  during  the  latter 
portion  of  the  time  when  she  lived  with  her,  she  was  wild  and  unruly,  bad 
acquired  the  habit  of  drinking,  and  was  very  rough;  that  she  was  accustomed 
to  be  out  lat«  at  night,  and  in  bad  company,  and  sometimes  for  two  or  threa 
nights  at  a  time.  Upon  one.  occasion,  she  testifies  that  Annie  stole  a  borse, 
and  for  this  ofCense  was  sent  by  the  josticeof  the  peace  to  the  house  of  refuge. 
She  was  taken  thence  by  Mrs.  Parfitt,  who  was  anxious  to  give  her  another 
chance  for  reform.  Her  bad  habits  continuing,  she  consulted  the  clergyman 
of  that  vicinity,  by  whose  advice  she  was  sent  to  the  orphan  asylum  in  Xew 
York  city.  After  staying  there  about  eight  weeks,  she  managed  to  escape  by 
securing  possession  of  the  keys,  taking  with  her  some  clothing;  and  siuce 
that  time  all  trace  of  her  has  been  lost.  Mrs.  Parfitt,  upon  learning  of  her  es- 
cape from  the  institution,  endeavored  to  ascertain  her  wherealwut,  and  oon- 
sulted  Inspector  Byrnes,  who  promised  to  look  her  up;  but  nothing  waa  ever 
heard  from  her  after  that.  There  is  no  testimony  as  to  the  extent  or  method 
of  inquiry  by  the  police.  At  the  time  of  her  disappearance,  she  was  in  the 
neighborhood  of  18  years  of  age.  Since  this  reference  has  been  pending  the 
executor's  counsel  has  sought,  by  means  of  advertisements  in  various  papers 
which  were  deemed  best  calculated  to  secure  her  attention,  to  obtain  her  pres- 
ence in  the  proceeding,  but  without  success.  The  referee  decided  that,  owing 
to  her  disappearance  and  the  failure  on  her  part  to  communicate  with  her 
relatives  fur  more  than  seven  years,. a  presumption  of  death  without  issue 
arose.  On  behalf  of  tlie  executor,  however,  it  is  contended  that  the  referee 
bases  his  conclusion  on  section  841  of  the  Code.  He  claims  tliat  this  sectioa 
applies  only  to  real  property.  He  likewise  contends  that  all  the  cases  in  the 
books  where  the  presumption  has  been  supported  were  cases  where  sea  voy- 
ages had  been  undertaken  by  the  alleged  decedent,  or  he  bad  departed  fordis- 
tant  lands  or  beyond  the  sea. 

I  am  of  opinion,  however,  that  the  presumption  cannot  arise  in  this  cas& 
My  conclusion  is  founded  upon  the  following  cases,  and  the  foregoing  con- 
siderations, as  well  as  those  which  follow.  The  presumption  does  not  arise 
where  it  is  improbable  there  would  have  been  any  communication  with  borne. 
1  Amer.  &  Eng.  Cyclop.  Law.  41,  note  1,  and  rases  cited.  And  see  R*  Tobin, 
15  N.  Y.  St.  Bep.  749.  From  the  facts  stated  above  as  to  the  character  and 
habits  of  the  alleged  decedent,  and  the  manner  of  her  disappearance,  it  is  ex- 
tremely improbable  that  she  would  have  been  desirous  to  communicate  either 
with  Mrs.  Parfitt  or  with  her  relatives.  On  the  streets  of  a  large  city,  with- 
out money,  without  friends,  with  no  moral  training  and  no  education,  and 
with  the  vicious  propensities  which  are  hereafter  described,  it  requires  no 
suggestion  on  my  part  to  imagine  the  fate  that  overtook  her.  It  appears  in 
the  evidence  that  her  father  left  her  mother  for  another  woman,  taking  his 
children  with  him.  Thereafter  he  abandoned  his  children  to  the  tender  mer- 
cies of  the  poor-house.  The  mother,  since  her  husband  left  her,  disregarding 
her  marriage  vows,  has  been  living  in  adulterous  intercourse  with  another 
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man.  The  valae  of  the  advertisements  which  appear  to  have  beea  made  for 
the  parpoae  of  secaring  knowledge  as  to  Annie's  whereabout  is  completely 
destroyed  by  the  lack  of  evidence  as  to  her  ability  to  read.  The  inference  that 
she  was  anable  to  do  so  is  almost  irresistible.  The  elder  sister,  whose  Oppor- 
tunities were  certainly  equal,  if  not  superior,  was  put  upon  the  stand,  and 
testified  that  she  was  unable  to  write,  and  could  read  but  very  little.  She  was 
ignorant  of  the  meaning  of  the  word  "witness,"  and  was  unable  to  say  what 
those  people  were  termed  who  were  called  upon  to  give  evidence  upon  a  trial. 
She  was  likewise  ignorant  of  the  meaning  of  the  word  "testimony."  Some 
testimony  was  given  by  the  mother  of  Annie  to  the  effect  that,  wlien  she  last 
saw  her,  she  was  two  or  three  years  old,  and  that  the  attending  physician 
said  she  could  not  live, — that  it  was  impossible  for  her  to  live.  She  also  tes- 
tified that  the  chUd  was  suffering  from  a  female  complaint  which  was  incur- 
able, and  that  she  was  born  with  this  malady.  The  nature  of  the  disease, 
however,  is  not  stated.  It  is  proven  that  she  lived  to  the  age  of  18  or  19  years, 
and  was  suiSciently  active  to  steal  a  horse,  and  to  get  out  of  the  house  at  night 
by  uieans  of  the  window.  I  think  this  testimony  of  the  mother  is  of  no  value. 
The  decisions  enjoin  and  emphasize  the  necessity  for  proceeding  with  abun- 
dant precaution  before  the  presumption  of  death  is  entertained.  In  the  pres- 
ent case,  the  opinion  I  have  formed  is  Intensified  by  the  consideration  that, 
after  the  executor  had  abandoned  all  expectation  of  discovering  either  of  the 
children,  the  elder  appeared  in  the  proceeding,  and  established  her  identity. 
The  exception  of  the  executor  to  the  report  of  the  referee  is  sustained. 


In  re  Butleb's  Estatb. 
(Surrogate's  Court,  RocHdancl  Countu-    April,  1888.) 

ExwnrroBS— Acoounmto— IHVUTHXNTS. 

A  testator  ohoae  aa  Us  ezeoutors  his  brother  and  a  business  assooiato.  A  few 
years  after  testator's  death  the  exeoutois  made  a  loan,  seoured  b7  mortgage,  to  the 
then  surrogate,  who  had  beea  testator's  l^al  adviser  and  oonfldential  mend.  Tho 
loan  was  of  money  already  in  the  hands  oi  the  surrogate,  and  was  seoured,  and  in- 
terest was  paid  thereon  tor  several  years.  So  loss  occurred  from  any  other  of  many 
investments  made  by  the  execators.  Held,  that  tliey  were  not  liable  for  a  loss  re- 
salting  from  making  this  loan. 

Sjjfx. 

Where  the  payment  of  interest  fell  behind  five  years  before  a  surviving  ez- 
eootor  began  legal  proceedings  to  recover  the  debt,  at  which  time  four  years'  Inter 
est  remained  unpaid,  and  the  executor  bad  made  no  inquiries  as  to  the  safety  of  the 
Investment,  be  was  Uable  for  the  loss  of  interest  after  the  expiration  of  a  year  from 
the  time  the  first  default  in  payment  of  interest  was  made,  at  whioh  time  the  prin- 
cipal was  past  due,  deducting  four  monttiB  during  which  the  debtor  was  danger- 
ously ill,  and  two  months  from  the  time  of  his  death  to  the  granting  of  letters  of 
administration  on  his  estate. 

Bamb. 

The  principal  and  interest  of  a  loan  amounted  to  99,500.  On  foreclosure  of  the 
mortgage  to  seoure  it,  the  property  was  purchased  by  the  executor's  attorney  for 
t3,aOO,  and  was  thereafter  sold  by  him  for  $5,000.  Held,  that  the  executor  was  lia- 
ble for  the  dilterenoe  between  the  purohase  and  selling  price,  with  interest,  leas 
expenses  np  to  the  time  of  the  96.000  sale. 

,  Haub — SsBVicss  AS  Clerk. 

An  executor  is  not  entitled  to  credits  for  olerlc  hire,  where  tiie  evidence  does  not 
show  pimnents  to  a  clerk,  but  a  retention  of  funds  by  the  executor  for  services  per- 
foimea  by  himself  as  clerk. 

,  Sajo— Attobvst's  Fbis. 

Where  the  contestants  by  writing  authorized  an  executor  to  pay  their  attorney  a 
certain  fee,  the  executor  is  not  entitled  to  credit  for  a  further  sum  paid  the  attorney, 
more  than  five  years  thereafter,  for  the  payment  of  which  no  other  authority  is 
shown.  • 

.  SaJCX — COMIUSSIONS. 

Payment  by  one  executor  to  liis  oo-exeontor  of  commissions  cannot  be  allowed 
him,  as  commissions  must  be  Judicially  allowed. 
v9N.Y.9,no.8 — 41 
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7.  Samb — Payments  to  Minors. 

The  executor  is  entitled  to  credit  for  a  payment  made  to  a  minor  le^tee,  inst 
before  she  became  21  years  of  age,  to  provide  her  a  "wedding  outfit, "  which  it  does 
not  appear  she  was  able  to  obtain  otherwise,  where  she  long  acquiesoedin  saet  pay- 
meut,  and  does  not  claim  that  it  was  not  for  necessaries. 

8.  Bahk. 

Where  an  adult  legatee  assents  to  payments  made  to  him  while  a  minor,  the  ex- 
ecutor should  be  allowed  credit  for  such  payments. 

9.  Saxe. 

The  executor  is  entitled  to  credit  for  payments  made  for  the  burial  expenses  of 
a  minor  legatee,  though  they  were  made  direct,  without  waiting  for  tho  grant  of 
letters  of  admiuistratiun. 

10.  Same. 

Payments  of  cash  to  a  minor  legatee  for  whose  support  there  is  ample  pro- 
vision, the  pui'iioso  of  which  payments  is  not  explained,  and  for  which  no  receipts 
are  shown,  ari.:  not  allowable  to  the  executor. 

11.  Same— I>Ti:n!:sT. 

Exn-.  '  1 .:  lire  not  cti:ir<.'aablp  with  interest  on  balances  of  income  in  thmr  bands 
at  tlip  (111  of  each  year,  -vvh'  ii  wir.-  not  mingled  with  their  own  funds,  unless  aocli 
balaiicor.  \v  oru  so  lar|^e  as  tu  ui:.!:..'  it  clear  that  they  would  not  be  needed  in  canying 
out  lucj  i,,;rpose8  of  the  will. 

12.  Sami:. 

Ti"'  executors  arc  chargeable  with  interest  on  a  loan  with  annual  rests,  where  the 
inti  .  I ,  t  was  not  paid  auiiually. 

13.  K.":i   -Di:<T.\sKD  ExEufToiiS. 

l.i:  ws  K.  Y.  l^H,  c.  8'J'J,  §  1 ,  amending  Code  CItU  Proo.  N.  Y.  S  8606.  provides  that. 
%\  liC-.-u  an  cxi^cator  dies,  tho  surrogate's  court  has  the  same  jurisdiction  to  compel 
hi:-  I'xi'.'utor  to  accuuut  which  it  would  have  had  against  the  decedent  had  his  let- 
ters 1i  "u  ."  '.'  ikcd,  uudcan  compel  the  executor  of  the  deceased  executor  "to  deUver 
over  :■■•  y  u'  tl.ii  trust  property  which  has  come  to  his  possession  or  is  under  hi* 
co'.irul.''  •.'.  llov.  St.  p.  bi,  {18,  (8th  Ed.  p.  2558,)  provides  that  the  naming  of  any 
pc  -  r  .1-'  oxvcutor  shall  not  discbargeor  bequeath  any  just  claim  which  the  lesta- 
to!'  ail  uvrainst  such  executor,  but  ne  sbaU.  DO  liable  for  the  same  asforsomudi 
inr>noy  in  his  hands  at  the  time  such  debt  or  demand  became  due,  and  he  shall  ap- 
pK-  :m',  i  distrlbuto  tlie  same  as  part  of  the  personal  estate  of  the  deceased.  Held, 
Ih..  ::  burrugute  cuurt  can  compel  an  executor  of  a  deceased  execator  to  aoconnt  for 
any  trusl  property  received  \>r  the  latter,  and  can  therefore  compel  him  to  icoauat 
for  a  j  list  cla:  m  agdinat  his  decedent  held  by  the  original  testator  at  hia  death,  ob 
Its  bcutimin^  due,  as  "so  much  money. " 

Accoiiiifiiig  by  Alfred  M.  Wiles  and  John  Butler,  executots  of  the  will  of 
Patrick  j;utler,  deceased.  Laws  K.  Y.  1884,  c.  399,  §  1,  amended  Code  CtTil 
Proc.  K.  Y.  §  2606,  so  as  to  read  as  follows:  "Where  an  executor,  adminis- 
trator, guardian,  or  testamentary  trustee  dies,  the  surrogate's  court  has  the 
same  jurisdiction,  upon  the  petition  of  his  successor,  or  of  a  surviving  execa- 
tor, administrator,  or  guardian,  or  of  a  creditor,  or  person  interested  in  tbe 
estate,  or  of  the  guardian's  ward,  to  compel  the  executor  or  administrator  o( 
the  decedent  to  account,  which  it  would  have  against  the  decedent,  if  his  let- 
ters have  been  revoked  by  a  surrogate's  decree.  •  •  •  CDhe  surrogate's 
court  has  also  jurisdiction  to  compel  the  executor  or  administrator  at  any  time 
to  deliver  over  any  of  the  trust  property  which  has  come  to  his  possession  or 
is  under  his  control,  and,  if  the  same  is  delivered  over  after  a  decree,  the  court 
must  allow  such  credit  upon  the  decree  as  justice  requires." 

Edward  Wills  and  John  Croak,  for  executors.  Calvin  Frost,  for  contest- 
ants.   Abratn  A.  Demarest,  guardian  ad  litem,  for  minor  contestants. 

Weiamt,  S.  This  accounting  was  commenced  before  the  late  Surrogate 
SrFFEBN,  in  the  }'ear  1875,  and  the  matter  was  sent  to  an  auditor,  beioK 
whom  a  conHiderable  mass  of  testimony  was  taken.  The  last  hearing  tiefore 
the  auditor  appears  to  have  been  had  in  November,  1876.  After  that  date 
the  proceeding  seems  to  have  been  allowed  to  sleep  until  revived  in  the  spring 
of  1886.  In  the  mean  time  John  Butler,  one  of  the  executors,  died;  also  John 
and  Richard  Butler,  legatees,  and  children  of  tbe  testator.  Proceedings  were 
then  had  by  which  Anastasia  Butler,  the  executrix  of  the  will  of  the  deceased 
execator,  was  brought  in  as  a  party.   Administrators  of  the  respective  estat?) 
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of  Richard  and  John  Butler,  deceased,  were  duly  appointed,  and  made  parties 
to  this  accounting.  The  auditor,  by  consent  of  ali  parties,  made  a  report  to 
tbis  court  of  his  proceedings,  with  the  testimony  taken  by  him,  and  thereafter 
tlie  accounting  proceeded  before  the  court,  and  the  cause  is  now  submitted 
for  final  determination.  Vhe  matter  having  been  pending  this  great  length 
of  time,  and  to  a  very  great  extent  before  another  surrogate  and  his  auditor, 
and  having  proceeded  with  much  irregularity,  the  accounts  being  made  up  of 
tlie  old  one,  supplemented  by  an  additional  account,  parties  having  deceased, 
and  the  affairs  of  the  estate  having  generally  become  confused  and  compli- 
cated, puts  the  matter  in  an  unsatisfactory  shape  to  dispose  of  in  an  orderly 
and  systematic  method.  And  the  cause  having  been  submitted  to  me  by  coun- 
sel rather  with  the  purpose  of  having  the  court  determine  certain  speciiic  ques- 
tions than  to  malte  at  the  present  a  full  and  sy-stematic  disposition  of  the  matter, 
leaving  the  question  of  figures  and  details  for  adjustment  on  the  settlements 
of  the  decree,  I  shall  therefore  confine  myself  to  an  examination  and  determina- 
tion of  the  questions  submitted.  I  shall  consider  these  questions  somewhat 
in  the  order  that  counsel  have  presented  them. 

The  first  claim  made  by  the  contestant's  counsel  is  that  the  executors  should 
not  be  credited  witli  tlie  loss  on  the  loan  to  Judge  Suflern  upon  his  bond  and 
mortgage  of  the  date  of  November,  1874,  for  $7,500.  Tbis  matter  I  shall 
consider  in  two  respects:  First.  Is  it  shown  that  the  instrument  considered 
ap  to  the  time  of  the  completion  of  the  loan  was  made  under  such  circumstan- 
ces as  to  show  that  a  loss  resulted  therefrom  for  which  the  executors  should 
beheld  liable?  Second.  Is  it  shown  that  the  conduct  of  the  executors  subse- 
sequent  to  the  making  of  the  loan  was  such  as  to  make  them  liable  for  the  loss, 
and,  if  so,  to  what  extent?  The  rule  of  responsibility  of  trustees  is  that  the 
trustee  is  bound  to  exercise  such  diligence  and  such  prudence  in  the  care  and 
management  of  the  estate  as,  in  general,  prudent  men  of  discretion  and  intel- 
ligence in  such  matters  employ  in  their  own  like  affairs.  K'ing  v.  Talbot,  40 
N.  T.  76-85. 

As  to  the  first  of  the  above  inquiries,  after  careful  consideration,  I  have  ar- 
rived at  the  conclusion  that  the  executors  should  not  be  held  liable  for  the 
loss,  if  any,  based  upon  the  claim  of  lack  of  that  degree  of  care  and  prudence 
which  the  law  imposes  upon  one  acting  as  a  trustee.  The  buitlen  of  proof  to 
sustain  this  issue  rests  upon  the  contestants,  and,  under  all  the  circumstances, 
I  am  inclined  to  the  judgment  that  the  proof  has  not  reached  the  requisite 
imint  of  clearness,  and  my  mind  is  not  brought  to  the  conviction  that  the  ex- 
ecutors shonld  be  held  liable  for  such  loss,  if  any.  One  of  the  executors  was 
the  brother  of  the  testator;  the  other,  his  chosen  friend  and  busiuess  associ- 
ate. It  is  right  to  assume  that  the  testator  had  selected  them  to  administer  his 
estate  because  of  his  confidence  in  their  integrity,  business  capacity,  and  ex- 
perience, and  that  he  regarded  them  as  men  of  fidelity,  diligence,  and  pru- 
dence. At  the  time  of  making  this  loan  in  1874,  only  a  few  years  had  elapsed 
since  the  testator's  deatli,  and  there  is  no  evidence  of  nor  claim  made  that 
they  were  not  men  of  the  same  methods  of  business,  care,  and  prudence  as  at 
the  time  of  the  testator's  death.  The  loan  was  made  to  the  legal  adviser  and 
confidential  friend  of  the  testator.  He  was  the  surrogate  of  the  county,  and 
one  in  whom  the  executors  had  a  right  to  place  explicit  confidence,  and  upon 
whom  they  might  rely  to  speak  the  truth,  and  to  permit  them  to  commit  no  er- 
ror in  the  management  of  tlie  estate,  at  least  wherein  he  was  a  participator; 
and  while  granting  that,  in  this  matter,  it  was  an  improper  thing  for  the  ex- 
ecutors to  loan  to  the  surrogate,  and  for  him  to  receive,  the  same,  still,  upon 
the  question  of  good  faith  and  prudence,  it  must  go  very  far  in  excuse  of  the 
couduct  of  the  executors  that  they  believed  they  were  entitled  to  make  the 
loan,  and  to  place  perfect  reliance  upon  and  confidence  in  the  surrogate. 
They  bad  a  right  to  expect  that  the  surrogate  would  check  them  in  any 
wrongful  administration  of  the  estate  wherein  he  was  an  actor;  still  more  not 
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to  lead  them  into  the  conimission  of  an  act  that  would  impose  a  loss  npontbe 
estate,  or  upon  the  executors  personally.  Of  course,  in  this  loan  it  cannot 
be  contended  that  in  law,  or  as  matter  of  propriety,  this  transaction  l)e- 
tween  the  surrogate  and  the  executors  was  not  reprehensible;  but  these  exec- 
utors were  laymen,  and  when  those  who  have  spe<!ial  Icnowledge,  experience, 
and  men  in  legal  authority  lead  the  advance,  and  no  one  calls  a  halt,  would  it 
not  be  a  too  stringent  application  of  the  rule  of  responsibility  to  hold  these 
executors  personally  liable  for  the  loss,  it  any,  wliich  may  have  come  to  the 
estate  because  of  the  investment  originally?  There  is  grave  doubt  whether 
loss  resulted  from  imprudence  in  making  the  instrument.  It  is  rather  to  be 
attributed  to  subsequent  lack  of  diligence  and  care. 

The  safety  of  the  investment  was  somewhat  confirmed  by  the  prompt  pay- 
ment of  the  interest  thereon  for  several  years,  and  confirmatory  of  the  judg- 
ment of  the  executors  that  the  value  of  the  property  was  sufficient  at  the 
time  to  secure  the  loan.  Again,  it  must  be  remembered  that  this  secnrity 
was  talcen  for  moneys  which  had  come  to  Judge  Suffern's  hands  as  the  result 
of  an  action  commenced  by  the  testator  himself.  The  moneys  had  never  l>een 
in  the  bands  of  the  executors.  They  obtained  security  for  that  which  there- 
fore was  not  secured.  Another  circumstance  showing  the  prudence  of  these 
executors  Is  the  fact  that,  in  making  loans  for  the  estate,  no  loss  has  come  t» 
the  estate  out  of  any  other  of  the  many  investments  made  by  them. 

As  to  the  second  inquiry,  I  am  of  the  opinion  that  a  loss  has  resulted  from 
the  failure  of  the  executor  Wiles  to  exercise  that  degree  of  diligence  required 
of  him  in  looking  after  this  investment.  The  executors,  even  though  the  se- 
curity was  sufficient  at  the  time  of  making  the  loan,  were  not  relieved  from 
exercising  supervisory  care  over  the  investment  thereafter.  They  were  still 
bound  to  be  watchful;  to  keep  themselves  informed  as  to  whether  or  not  a 
depreciation  in  value  of  the  security  was  taking  place  from  any  cause;  to  see 
that  the  interest  was  paid  with  a  reasonable  degree  of  promptness;  to  keep 
informed  as  to  the  pecuniary  responsibility  of  tlie  obligor;  and,  in  fact,  to 
keep  themselves  informed,  and  to  take  notice,  of  all  these  things  afFectingthe 
investment  which  a  man  of  fair  judgment,  care,  and  prudence  would  take 
and  keep  into  consideration  in  a  matter  of  a  loan  of  his  own  money.  andlUce- 
wise  to  take  all  lawful  means,  with  a  fair  degree  of  promptness,  to  recover 
the  debt,  and  thereby,  and  by  all  prudent  means,  prevent  a  loss  coming  to  the 
estate.  Herein  I  think  the  evidence  shows  that  the  executor  Wiles  has  clearly 
failed  in  bis  duty.  As  early  as  the  year  1877,  Judge  Suffern  began  to  fall  be- 
hind in  the  payment  of  interest.  While  the  interest  was  payable  semi-an- 
nually, he  did  not  pay  the  interest  due  November,  1877,  until  May,  1878.  In- 
terest accrued  from  November,  1877,  to  the  time  of  the  judge's  death,  in 
March,  1881,  a  period  of  upward  of  three  years;  and  on  account  of  which 
was  paid,  according  to  the  accounts,  at  different  times  and  in  various  sams, 
in  the  aggregate  about  $557,  the  last  of  which  seems  to  have  been  paid  more 
than  a  year  prior  to  his  death;  thus  leaving  unpaid,  when  the  last  payment 
was  made  in  February,  1880,  more  than  two  years'  interest.  This  (ailing 
behind  and  neglect  to  pay,  as  heretofore,  was  something  to  put  the  executor 
upon  inquiry  as  to  the  safety  of  the  investment,  yet  he  appears  to  bare  made 
none  in  any  respect.  His  attempt  to  collect  seems  to  have  been  limited  to  de- 
mand only.  No  legal  proceedings  were  taken  to  enforce  payment  pntil  Octo- 
ber, 1882;  thus  leaving  some  four  years'  interest  unpaid  before  legal  meas- 
ures were  taken  to  recover  the  debt.  This  long  delay  is  inexcusable.  Noth- 
ing is  offered  that  can  be  taken  as  a  suiHclent  explanation  of  so  long  del^. 
Even  if  it  be  granted  that  the  executor  was  not  called  upon  to  initiate  l^ai  pro- 
ceedings to  enforce  payment  immediately  upon  default  of  payment  of  the  inter- 
est, on  the  other  band  the  limit  of  delay  is  not  indefinite.  Between  these  two 
extremes  lies  the  medial  line,  where  the  law  says  the  executor  should,  in  the 
exercise  of  ordinary  prudence,  go  forward  to  protect  the  trust-estate,  or,  in  de- 
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f  aalt  of  BO  doing,  become  personally  responsible.  When  this  line  Is  reached  must 
depend  upon  aU  the  circumstances  of  the  case  under  Investigation.  In  this 
matter  no  other  reasonable  conclusion  can  be  reached  than  that  the  executor 
has  incurred  a  personal  liability.  I  think  a  year's  delay,  in  view  of  all  these 
circumstances,  among  others  the  fact  that  the  ])rinclpal  was  past  due,  amply 
safiQcient  time  for  delay  of  legal  proceedings.  This  period  was  reached  about 
ItTovember,  1879.  From  that  date  up  to  the  time  of  the  commencement  of 
the  foreclosure  (November,  1882)  I  think  the  executor  should  be  held  for  the 
loss  of  interest,  at  least,  upon  the  value  of  the  mortgaged  premises,  which  I 
fix  for  this  purpose  at  the  sum  of  $4,000.  From  this  period,  however,  should 
be  deducted  the  time  of  the  illness  of  Judge  Snflern,  when  his  sickness  was  of 
such  character  that,  under  the  advice  of  his  physicians,  it  was  dangerous  to 
press  business  matters  upon  him.  The  executor  was  not  called  upon  to  vio- 
late the  common  rules  of  humanity.  I  think  that  he  is  excusable  for  the 
delay  covering  that  period,  and  which  I  flx,  as  nearly  as  the  evidence  will  en- 
able me  to  do  so,  at  four  months.  The  period  reaching  from  the  date  of 
Judge  Suffern's  death  to  the  time  of  granting  letters  of  administration  on  hia 
estate  should  also  be  excluded.  1  do  not  think  the  delay  (about  two  months) 
was  such  as  to  call  upon  the  executor  to  force  tbe  application  for  admiqistra- 
Uon. 

I  am  of  the  opinion,  also,  that  the  executor  should  be  held  for  the  difference 
between  the  price  at  which  tbe  mortgaged  premises  were  knocked  down  at 
the  sale,  being  $3,200,  and  tbe  price  at  which  the  same  were  subsequently 
sold,  (S5,000,)  and  tbe  interest  such  difCerence  has  since  earned,  deducting  the 
expenses  incurred  in  bringing  about  the  sale  of  the  $5,000  and  other  expenses, 
such  as  taxes,  up  to  the  time  of  the  sale.  If  Mr.  Wells  bid  as  agent  or  in  be- 
half of  Mr.  Wiles,  then,  under  the  well-settled  rule  that  one  acting  in  a  fidnd- 
ary  capacity  canuot  deal  with  the  trust-estate  to  his  own  personal  benefit,  ap- 
plies, and  the  purchase  must  be  deemed  to  have  been  made  for  the  trust-es- 
tate, and  Mr.  Wiles  must  charge  himself  with  this  profit.  8  Bedf .  Wills,  234, 
403.  On  the  other  hand,  if  the  executor  entertained  the  judgment  that  he  al- 
ways claimed  that  he  did  as  to  the  value  of  the  mortgaged  premises,  then  the 
exercise  of  proper  care  for  the  estate,  I  think,  called  upon  him  to  purchase  tlie 
property  for  the  estate,  and  thus  prevent  a  loss  which  in  a  measure  might 
have  been  averted.  His  attorney  regarded  it  as  a  "pity  that  the  property  did 
not  bring  more,"  and  therefore  took  occasion  to  purchase  the  same,  and  if  he 
purchased  for  himself  it  must  have  been  because  be  thought  it  a  speculation 
to  do  so  at  the  extremely  low  price  at  which  it  was  being  sold.  Here  was 
property  that  the  executor,  unless  he  confesses  his  own  delinquency,  believed 
to  be  fair  security  for  $7,500  principal,  and  upwards  of  $2,000  interest,  or  an 
aggregate  of  upwards  of  $9,500,  which  he  permits  to  be  sold  for  $3,200,  and, 
•tmiding  by,  neglects,  in  the  exercise  of  a  discretion  vested  in  him,  to  purchase 
tbe  property  in  behalf  of  tbe  estate,  and  in  view  of  the  heavy  loss  that  must 
come  to  the  estate  if  he  permitted  the  same  to  go  to  a  stranger.  3  Kedf. 
Wills,  284,  and  cases  there  cited.  Id.  555.  Indeed,  it  was  his  duty  to  pur- 
chase under  the  circumstances.    Clark  v.  Clark,  8  Paige,  152. 

Objection  is  made  to  the  credits  for  clerk  hire.  1  think  the  exception  is 
well  taken.  The  evidence  does  not  show  payment  to  a  clerk,  but  a  retention 
of  funds  by  the  executor  Wiles  for  his  own  services  in  that  respect.  No 
vouchers  or  receipts  are  produced,  as  required  by  section  2734  of  the  Code. 
In  such  case  payments  for  clerk  hire  are  not  allowable.  Lent  v.  Hoioard, 
89  N.  Y.  179,  and  cases  cited.  In  Collier  v.  Munn,  41  N.  Y.  143,  compensa- 
tion was  refused  an  executor  for  legal  services  that  he  had  rendered  the  es- 
tate, and  in  Clinch  v.  Eckford,  8  Paige,  412,  compensation  to  an  executor  for 
services  rendered  by  him  as  clerk  was  disallowed.  The  reason  of  the  rule 
precluding  such  allowances  is  equally  applicable,  even  though  the  firm  of  A. 
M.  &  W.  H.  Wiles  were  compelled  to  hire  a  clerk  to  perform  the  services 
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which  the  executor  might  have  performed  if  he  had  not  performed  these  serr- 
icea  for  the  estate.  This  is  only  an  indirect  method  of  compensating  the  ex- 
ecutor. 

I  am  convinced  that  the  affairs  of  the  estate  were  such  as  to  permit  the  ex- 
ecutors to  employ  a  cleric,  and  to  cliarge  the  estate  with  payments  therefor, 
and  I  am  not  prepared  to  hold  that  the  fact  that  the  accounts  have  not  been 
kept  in  a  skillful  form  would  preclude  the  allowance  of  the  payments,  if  they 
had  been  made  to  a  clerk;  but  no  clerk  is  shown  to  liave  been  employed  or 
paid.  The  executor  rendered  this  service,  and  I  am  bound  by  the  authorities 
to  disallow  any  claim  of  compensation  therefor.  As  was  observed  by  Judge 
Woodruff  in  Collier  v.  Munn,  supra:  "With  the  unreasonableness  of  the 
resistance  to  this  claim  of  the  appellant,  whioii,  in  this  case,  is  for  a  valuable 
service,  rendered  in  good  faitli,  far  beyond  what  his  duties  as  executor  re- 
quired, or  with  the  eminent  propriety  of  payment  *  •  •  tm  a  service 
from  which  they  have  apparently  derived  so  considerable  a  benefit,  we  cannot 
deal." 

The  payments  to  Mr.  Hoffman,  counsel  for  the  contestants,  in  excess  of 
8500,  do  not  seem  to  havo  been  made  by  their  authorization,  and  cannot,  there- 
fore, be  allowed.  The  first  $500  was  paid  underwritten  authority;  the  others 
not.  Why  did  not  the  executors  require  the  like  authority  as  to  the  others? 
It  appears  to  me  that  they  should  have  required  clear  direction  or  permission,  in 
view  of  the  fact  that  they  were  paying  the  attorney  of  the  adverse  party. 
More  than  five  years  elapsed  between  the  last  payment  of  the  first  S500  and 
the  first  payment  of  the  last  $500.  This  disconnects  the  latter  payment  from 
the  order  under  which  the  first  $500  was  paid.  The  letters  and  receipts  of 
Mr.  Hoffman  submitted  to  me  rather  indicate  that  these  latter  payments  were 
not  made  under  any  authority,  but  were  for  services  rendered  the  executor 
Wiles  in  prosecuting  the  claims  against  the  executor  John  Butler.  As  to 
these  payments,  the  burden  is  upon  the  executors  to  establish  authority 
to  make  them,  and  I  do  not  find  sufficient  evidence  of  it.  If  there  were,  I 
should  allow  them,  as  the  loss  to  the  executor  is  an  unfortunate  one,  which 
justice  calls  upon  the  court  to  prevent,  if  possible;  but  I  think  that  the  mat- 
ter is  one  that  I  sliould  have  clearly  established,  inasmuch  as  the  payments 
were  to  the  adverse  attorney.  Of  course,  I  have  nothing  to  do  with  the 
amount  of  compensation  that  Mr.  Hoffman  should  have  from  his  clients. 

The  payment  by  the  executor  Wiles  to  his  co-executor  for  commissions  can- 
not be  allowed.  It  is  a  well-settled  rule  that  commissions  cannot  be  paid  or 
retained  until  judicially  allowed.  \V?ieelwright  v.  Rhoades,  28  Hun,  57; 
Tnmt  Co.  v.  Bixby,  2  Dem.  Sur.  494;  Freeman  v.  Freeman,  4  Bedf.  Sur.  211. 
And  if  retained  or  paid,  the  executor  is  liable  for  interest  thereon.  In  re 
Peyser,  5  Dem.  Sur.  244.  The  matter  of  proportionins;  the  commissions  as 
between  the  executors,  so  as  to  protect  the  executor  Wiles  against  this  error, 
may  be  adjusted  on  settlement  of  the  decree. 

Objection  is  taken  to  the  allowance  to  the  executors  of  certain  payments 
made  to  the  legatees  John  and  Richard  Butler  and  Honora  Dinan,  because  of 
the  same  having  been  made  while  these  legatees  were  infants.  These  items  are 
$500  to  Mrs.  Dinan,  October  20,  1875;  items  aggregating  $6,259.98  to  or  for 
John  Butler,  between  August  10  and  November  22,  1875;  and  to  some  20 
items  to  or  for  Richard  Butler,  aggregating  $1,232.90,  of  which  $441.50  was 
paid  by  the  executor  Butler,  and  the  balance,  of  $791.40,  by  the  executor 
Wiles.  The  payment  to  Mrs.  Dinan  was  made  by  the  executor  Wiles  just 
prior  to  her  arrival  at  21  years  of  age,  for  her  "wedding outfit. "  I  think  that 
she  does  not  claim  that  the  payment  was  not  one  for  necessaries.  This  being 
so,  it  is  allowable,  within  the  rule  cited  by  her  own  counsel  from  Hyland^. 
Baxter,  42  llun,  9.  It  does  not  appear  that  the  widow,  Mrs.  Butler,  was 
either  able  out  of  the  income  or  willing  to  make  this  provision  for  Honora's 
marriage.    Besides,  her  failure  to  repudiate  the  payment,  and  long  acquies- 
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cvnce  in  the  same,  should  preclude  her,  at  this  late  day,  from  repudiating  the 
payment. 

The  payments  to  John  Butler  should  be  allowed  to  stand  as  stated  in  the 
acooQDts.'if  for  no  other  reason  than  that  while  this  account  was  pending  he 
expressly  assented  to  tlie  same  in  writing,  and  thereafter  received  other  pay- 
ments based  upon  the  provisions  of  such  writi  ng.  I  think  his  administratrix 
is  barred  by  bis  HCts  in  that  respect,  inasmuch  as  no  claim  of  error  or  mistake 
is  made.  The  sole  ground  of  objection  being  iuCuncy  at  the  tim.e  of  payment, 
these  payments  were  thus  confirmed  by  him  after  he  arrived  at  maturity. 
The  executor  Wiles  should  receive  credit  for  all  of  these  payments  made  by 
bim,  as  also  the  executor  Butler  for  his  payments,  except  as  to  such  payments 
as  were  made  out  of  or  on  account  of  the  proceeds  of  the  $30,000  mortgage  or 
other  alleged  indebtedness,  or  connected  therewith,  which  payments  should 
stand  over,  as  hereinafter  indicated,  as  to  like  payments  made  to  Mrs.  Dinan. 

As  to  Richard  Butler,  of  the  amount  of  $791.40  paid  by  Mr.  Wiles  there 
vete  three  items,  aggregating  $14.25,  which  seem  to  have  been  for  necessary 
traveling  expenses  and  physician's  bills.  These  should  be-credited.  The  bal- 
ance of  the  sum  appears  to  have  been  paid  for  Bichard's  burial  expenses.  As 
to  these  items  Mr.  Wiles  had  no  legal  right  to  make  such  payments  upon  the 
death  of  Richard.  He  should  have  ceased  paying  on  account  of  his  estate 
until  the  appointment  of  an  administrator  therefor,  who  wonld  be  authorized 
to  receive  Bichard's  estate,  and  out  of  the  same  to  pay  the  burial  expenses. 
Instead  of  so  doing,  the  payment  was  made  direct  by  if  r.  Wiles.  This  avoided 
circumlocution,  but  was  not  in  accordance  with  loga)  •  •■  Miirement.  The  pay- 
ments were  no  doubt  made  in  good  faith,  and  in  v.qw.lj  Ar.  Wiles  should  be 
reimbursed.  Can  be  be  allowed  to  retain  IIk'  .  '.hkiouL  of  Richard's  estate,  or 
must hepay the wholeestatetohi8administr.'i'a'i'c,.'in(l then  eek reimbursement 
from  that  source?  The  expenditures  are  not  challunu-  .  .)n  any  other  ground 
thaninfancy.  Surely  the  necessity  of  incurring  buria;  'cri--  -oscannot  becon- 
troverted.  The  amountisnotattucked  as  exi'i  i^ivc,  an  I. .  .'  were,  the  extent 
of  bis  estate,  he  being  unmarried,  and  being  a  minor  ji- ..  .I>ly  having  no  cred- 
itors, I  think  the  expenses  cannot  be  said  to  \>n  lo  >  Lv  ; '.  I  cannot,  there- 
fore, escape  the  conviction  that  justice  and  ejui'y  cm  i  >r  un  allowance  of 
these  payments.  It  has  been  held  that  the  strict  1-.  d  riil..'S  are  not  inflexible 
as  to  such  expenditures,  and  that  in  case  of  a  depariiiro  from  his  legal  duty 
by  a  trustee  in  the  event  of  entire  gooi  fa!th,  and  vvli,>.i  tlioi  o  are  equities  in 
bis  favor,  and  the  expenditures  have  been  made  to  .servo  the  iK-cssities  of  the 
minor,  equitable  considerations  will  bo  applied  to  reiuibuioo  the  trustee. 
Hyland  v.  Baxter,  42  Hun,  9,  98  N.  T.  GIO. 

I  think  here  may  be  found  the  basis  for  .m  allowance  of  the  payments,  and 
s  retention  of  the  same  out  of  Kiciiard's  f.-ttate.  Ko  injustice  will  be  done  to 
>^ny  party  by  so  doing,  and  the  payments  are  acordingly  allowed. 

As  to  the  payments  made  by  the  exctutor  Biiiler,  I  am  not  convinced  of  their 
necessity,  except  as  to  the  items  for  clothing  and  tuition.  No  vouchers  are  pro- 
duced, and  no  evidence  as  to  the  purposes  ot  the  payments  has  been  adduced,  ex- 
ceptsuch  as  may  be  discovered  from  entries  in  the  accounts.  iKothing  appeara 
to  show  the  purposes  for  which  the  moneys  were  paid.  Most  of  the  payments 
were  cash  to  the  minor.  These  items  shoull  have  been  explained,  for  the  ex- 
ecutor had  no  legal  right  to  make  th(.-ni.  IIu  could  only  be  justi&ed  on  equi- 
table considerations  and  grounds  of  the  minor's  necessities.  The  executor 
vas  certainly  not  at  liberty  to  hand  over  money  to  the  minor  without  know- 
ing of  and  approving  the  purposes  for  which  it  was  to  be  used.  Kelaher  v. 
McCahill,  26  Hun,  148.  Especially  in  this  matter  is  the  executor  called 
upon  to  establish  his  claims  for  these  allowances  by  the  clearest  proofs,  inas- 
much as  the  testator  contemplated  by  his  will  the  making  of  ample  provisions 
for  the  support,  maintenance,  and  education  of  his  children,  through  the  pro- 
visions for  payment  of  all  income  to  the  widow  to  be  applied  by  her  for  all 
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these  purposes.  Again,  no  receipts  for  the  moneys  paid  to  Bichard  are  pro- 
duced, and  in  view  of  the  evidence  touching  the  930,000  mortgage  and  the 
book-account,  and  as  to  payments  therefrom  to  Mrs.  Dinan,  and  the  declared 
intention  of  the  executor  Butler  to  pay  the  children  their  respective  shares  of 
the  same,  it  may  be  that  these  payments  to  Bicliard  were  gratuitous,  for  which 
the  executor  intended  making  no  charge,  or  that  they  were  payments  on  ac- 
count of  these  claims.  Tbe  fact  that  during  this  time  the  executor  Butler 
claimed  that  he  had  no  funds  of  the  estate  in  his  hands  unless  be  was  indebted 
on  these  claims  is  confirmatory  of  this  view.  I  think  these  payments  to  Rich- 
ard should  be  disallowed,  except  those  for  clothing  and  tuition. 

I  am  of  the  opinion  from  the  evidence  that  the  payments  made  by  the  ex> 
ecutor  Butler  to  Mrs.  Dinan  were  made  out  of  the  proceeds  of  the  $30,000 
mortgage,  or  because  of  the  receipt  thereof  by  him.  He  took  no  receipts  for 
the  payments,  which  gives  the  impression  that  he  did  not  pay  as  execator, 
especially  when,  leaving  out  of  consideration  the  mortgage  moneys  or  the 
book-account,  be  had  no  estate  funds  out  of  which  to  pay.  But,  as  there  is 
an  action  pending  to  recover  the  $30,000  from  the  estate  of  the  executor  But- 
ler, I  think  these  payments  to  Mrs.  Dinan  should  stand  over  for  allowance  or 
disallowance,  either  in  that  action  or  iu  a  final  judicial  seltlemeot  of  tlu 
estate. 

The  contestants  object,  also,  to  the  allowance  of  certain  payments  not  ap- 
pearing in  the  accounts,  but  testifled  to  by  the  executor  Wiles,  on  July  1  and 
July  2, 1887,  to  have  been  made  by  his  Arm  for  the  estate  to  the  legatees. 
They  are  as  follows:    One  hundred  and  fifty  dollars  to  John  Butler,  legatee; 
and  this,  I  think,  should  be  allowed.     But  has  not  credit  been  given  in  the  ac- 
count by  the  payment  of  $200  credited  on  the  same  day?    Two  hundred  dol- 
lars to  Mr.  Hoffman,  December  19,  1876,  and  $210  to  him  March  19,  1877,— 
these  being  payments  to  the  contestant's  counsel,— the  first  of  which  has  been 
allowed  as  part  of  the  $500  order,  and  tbe  latter,  being  one  of  the  payments 
in  excess  of  that  sum,  must  be  disallowed,  for  reasons  above  assigned  as  to 
other  unauthorized  payments.    I  may  here  add  that  I  have  not  nor  do  I  con- 
sider the  status  of  the  claim  of  Mr.  Hoffman  as  against  his  clients  for  eom- 
pensation.    There  is  no  check  for  a  payment  of  $200  to  Bridget  Butler,  No- 
vember 21,  1876.    There  is  one  February  21,  1876.     The  executor,  however, 
is  credited  for  a  payment  of  that  sum  in  his  accounts  on  the  same  date,  and  I 
believe  it  to  be  the  one  made  by  the  check  of  A.  M.  &  W.  H.  Wiles.    But 
one  receipt  is  produced.     The  payment  of  $81.09  to  John  Butler  is  sustained 
by  his  receipt,  but  it  is  already  credited  in  the  accounts.     The  $200  to  Mn. 
Butler,  September  26,  1876,  1  think  must  be  allowed;  as  also  $500,  August  8, 
1881.    They  are  sustained  by  vouchers.    Tbe  former  is  known  already,  cred- 
ited in  the  account,  and  may  not  tbe  latter  payment  be  included  in  the  $800 
credit  of  the  same  date?    If  not,  there  is  no  voucher  for  it.    I  do  not  see  that 
the  payment  to  Mr.  Wiles  of  $200,  August  23. 1881,  and  $150,  March  9, 1881, 
on  the  "Murkey"  investment,  are  to  be  considered,  as  the  executors  maybsTS 
already  been  once  credited  with  the  funds  invested  in  the  security.    I  shall 
not  pass  upon  these  items  at  present,  but  reserve  them  until  settlement  <tf  tbe 
decree.    A  payment  to  Mrs.  Butler  of  $500,  July  24, 1882,  is  already  credited 
in  the  accounts,  and  a  voucher  filed  therefor.    I  think  this  must  be  tbe  same. 
The  payment  of  $75  to  C.  P.  Hoffman,  June  3,  1884,  has  already  been  dis- 
allowed. 

We  come  now  to  the  consideration  of  the  questions  of  interest  with  which 
the  contestants  claim  that  the  executors  should  be  charged. 

The  first  of  these  claims  is  that  tbe  executors  should  becharged  with  iuter- 
est  on  the  balances  of  interest  in  hand  at  the  end  of  each  year  in  excess  of  tbe 
balance  in  bank.  This  proposition  assumes,  as  matter  of  fact,  that  the  evi- 
dence shows  such  balances.  I  am  not  so  convinced.  Mr.  Wiles  testifies  that 
all  moneys  collected  by  him  were  deposited  in  the  executor's  bank  account; 
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that  none  of  the  funds  were  mingled  with  his  individual  or  firm  moneys,  or 
used  by  himself  or  by  his  firm,  excepting  the  loans,  whicli  will  hereafter  be 
considered.  The  schedules  submitted  by  contestant's  counsel  to  show  bal- 
ances apply  a  rule  that  for  rigidity  is  not  sustained  by  any  authority.  It  is 
assumed  that  every  dollar  of  the  estate  funds  was  continuously  invested, 
wbereas,  in  fact,  there  was,  according  to  the  testimony,  and  according  to  all 
experience  must  necessarily  be,  intervals  between  receipts  and  investments 
or  opportunity  to  invest.  It  is  further  assumed  that  all  interests,  rents,  or 
other  income  were  received  on  the  very  day  whereon  they  were  payable,  while 
the  evidence  shows  the  contrary,  and  it  would  be  a  most  remarkable  adminis- 
tration if  it  were  otherwise.  It  is  assumed,  also,  that  no  losses  have  come  to 
the  estate.  The  evidence  shows  a  considerable  loss  on  the  SuSern  mortgage. 
In  fact,  everything  is  assumed  agidnst  the  executors.  But  if  there  were 
balances,  unless  they  were  considerable,  and  it  were  very  clear  that  the  ex- 
ecutors would  not  be  called  upon  to  pay  the  same  over  to  the  widow,  Mrs. 
Butier,  nnder  the  provisions  of  the  will,  it  would  be  a  harsh  and  unjust  rule 
tiiat  would  charge  them  wiLh  interest  on  such  balances.  If  it  so  happened 
that  at  tlie  end  of  any  year  there  remained  a  surplus  of  income,  I  do  not  see 
that  the  executors  were  bound  to  invest  at  once.  To  so  hold  would  preclude 
the  application  of  the  income  of  one  year  to  the  needs  of  the  family  for  an- 
other, no  matter  what  the  exigency  that  might  call  for  so  doing.  I  do  not 
think  that  the  testator  contemplated  such  limitation.  His  intention,  as  gath- 
ered from  the  will,  was  to  make  liberal  provision  for  the  needs  of  his  family. 
Indeed,  I  cannot  see  that,  so  long  as  the  executors  did  not  mingle  the  estate 
funds  with  their  own,  or  use  or  apply  the  same  to  their  own  personal  benefit, 
why  they  should  not  hold  balances  of  income  without  being  chargeable  with 
interest,  unless  they  became  so  large  as  to  make  it  perfectly  clear  that  they 
would  not  be  needed  to  meet  any  exigency  calling  for  an  increase  of  expendi- 
tures for  the  necessities  of  the  family.  It  must  be  remembered  that  in  the 
course  of  family  affairs — and  in  this  case  it  was  an  experienced  fact — that  as 
the  children  advance  in  age  the  expense  of  maintenance  and  education  in- 
creases. I  am  not,  as  now  impressed,  disposed  to  charge  the  executors  with 
interest  nnder  this  claim. 

As  to  the  claim  that  there  were  uninvested  balances  of  principal  funds,  and 
that  the  executors  should  be  charged  with  interest  on  the  same,  I  cannot  so 
hold  upon  the  proofs;  certainly  not,  unless  some  data  are  submitted  to  me 
based  upon  the  proofs,  showing  such  balances,  and  that  opportunity  to  invest 
was  offered,  or  that  the  executor  himself  used  the  funds,  if  such  they  were, 
or  in  some  other  way  disposed  of  them  to  his  personal  benefit.  Mr.  Wiles  de- 
nied all  of  these  propositions  or  allegations,  and  no  one  contradicts  him,  ex- 
cept as  to  opportunity  to  invest,  by  Mrs.  Butler;  but  Mr.  Wiles  says  that  he 
had  no  funds  to  answer  such  demand.  Besides,  these  applications  were  made, 
some  of  them  at  least,  while  these  proceedings  were  pending,  and  I  think  he 
could  properly  refuse,  and  hold  the  funds  in  the  trust  company,  as  he  did,  to 
await  the  determination  of  this  accounting.  If  Mr.  Wiles  is  in  error  about  there 
being  no  uninvested  balances,  it  must  appear  from  an  investigation  of  the 
investments  at  stated  periods;  but,  until  such  appears  to  be  the  fact,  I  must 
assume  that  there  were  none,  except  during  short  intervals,  awaiting  invest- 
ment. The  cases  cited  by  the  learned  counsel  for  the  contestants  do  not  sus- 
tain bis  contentions  in  these  matters.  The  principles  enunciated  in  them  are 
sound  and  salutary,  as  applicable  to  the  particular  case  determined.  No  gen- 
eral principle  can  be  laid  down  that  will  be  applicable  to  all  cases,  and  indeed 
scarcely  in  a  second  case,  because  of  the  diversity  of  facts  and  circumstances. 
As  was  said  by  Mr.  Justice  Churchill  in  Thorn  v.  Gamer,  42  Hun.  507-515, 
there  is  no  uniform  rule  of  redress  in  cases  of  this  kind,  but  each  calls  for  the 
exercise  of  the  judicial  discretion  of  the  court.  The  rule  laid  down  in  Spear 
V.  TinhTiam,  2  I3arb.  Ch.  211,  was  one  of  justice,  as  applied  in  that  case. 
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But  in  that,  the  estate  funds  had  been  intermingled  and  loaned  b;  the  ex- 
ecutor with  liis  own  moneys,  and  no  estate  accounts  kept.  These  elements 
do  not  enter  into  this  cAe.  So  in  Bchieffelin  v.  Stewart,  1  Johns.  Ch.  620. 
the  administrator  held  the  funds  of  the  estate  several  years,  amounting  at 
times  to  upwards  of  $50,000.  He  could  have  distributed  the  estate,  in  whole 
or  in  part,  after  a  year,  although  the  court  allowed  him  two  years.  He  could 
have  placed  the  funds  where  they  could  have  been  productive  to  the  heirs. 
He  did  neither,  but  employed  the  moneys  in  his  own  business,  or  in  making 
large  loans  for  his  own  beneflt,  kept  no  accounts,  and  mingled  the  funds  with 
his  own.  King  v.  Talbot,  40  N.  Y.  76,  is  not  in  point.  That  was  a  case  of 
unautliori7.ed  investment,  and  the  cestui  que  truat  had  his  election  to  taketb» 
investment  with  proBts,  or  to  hold  the  executors  as  for  so  much  of  the  estate 
funds  loaned  to  their  personal  benefit  and  the  interest  that  might  have  been 
earned  therein.  In  the  case  of  Shepard  v.  Patterson,  8  £>«,m.  Sur.  183, 
there  was  no  excuse  for  the  failure  to  invest,  as  the  will  directed  a  deposit  of 
the  funds  in  a  savings  bank.  The  executor  refused  to  obey  this  specific  and 
clear  direction,  and  was  held  liable  for  such  interest  as  the  moneys  would  hare 
earned  in  such  a  bank.  In  Bundle  v.  Allison,  34  N.  T.  ISO,  and  GragY. 
Thompson,  1  Johns.  Ch.  82,  the  trustee  was  held  liable  for  interest  for  failure  to 
pay  over  funds,  and  this  holding  was  based  upon  the  presumption,  in  the  ab- 
sence of  proof  to  the  contrary,  tliat  the  f  and  had  been  appropriated  to  bis  own 
use.  That  is  not  this  case.  Indeed,  no  case  has  been  cited,  wherein  the  facts 
were  similar  to  this,  where  the  trustee  has  been  charged  with  interest,  nor  have 
I  found  any  such  case.  In  all  the  cases  where  the  trustee  has  been  held  liable 
for  interest  of  funds  in  his  hands,  one  or  more  of  the  elements  or  facts  of  per- 
sonal use  of  the  funds,  mingling  of  the  same  with  private  moneys,  unauttior- 
ized  investments,  failure  to  follow  clear  and  specific  directions  as  to  the  dispo- 
sition of  funds,  retention  of  the  funds  where  there  was  no  reasonable  excuse 
for  so  doing,  or  other  circumstances  showing  a  clear  case  of  negligence,  were 
present.  In  this  case,  all  of  these  elements  are  absent  as  to  claims  of  inter- 
est on  tlie  balances,  if  any,  in  the  hands  of  the  executor. 

As  to  the  loans  made  to  the  firm  of  A.  M.  &  W.  H.  Wiles,  the  executors 
must  be  charged  with  interest  on  the  same,  with  annual  rests,  except  in  cases 
of  payments  on  account  exceeding  interest  due  at  the  time  of  payment,  in 
whicli  instances  rests  must  be  also  had  at  the  time  of  any  such  payment. 
The  rate  of  interest  should  be  7  per  cent,  to  January  1,  1S80,  and  6  per  cent, 
thereiifter.  But  upon  so  much  of  the  debts  as  was  paid  by  the  deposit  of  the 
86,000  in  the  trust  company,  June,  1886,  the  esttite  is  entitled  to  only  inter- 
est at  the  rate  earned  in  that  institution.  This  proceeding  w:i.s  thon  pending', 
and  the  executor  was  justified  in  holding  the  funds  in  roadinpss  to  abide  the 
determination  of  this  accounting,  and  therefore  was  e:;ciised  from  makings 
permanent  investment.  This,  it  seems  to  me,  the  contestants  have  a  riglit 
to  claim,  and  is  no  more  than  compensatory.  The  executor  has  no  just  ground 
to  complain  of  this  ruling.  It  is  no  answer  to  say  that,  if  the  interest  had 
been  paid  annually,  it  mip;!pt  have  remaincl  uninvested,  for  the  firm  neg- 
lected making  the  payments,  and  thus  cut  off  tho  oi)portunity  to  invest. 
Tlie  following  authorities  suslr.in  the  conclusion  1  have  reached:  Jones  v. 
Foxall,  15  Beav.  888;  Morgan  v.  Morgan,  4  Dem.  Sur.  353. 

The  claim  that  the  executor  Wiles  is  liable  for  any  moneys  due  from  his 
co-executor  has  not  been  pressed,  and  I  therefore  dismiss  that  question  with- 
out consideration. 

I  come,  now,  to  the  claim  that  the  executrix  f  the  will  of  John  Butler,  the 
deceased  executor,  who  was  brought  in  as  a  ;.  rU  to  this  proceeding,  should 
be  charged  in  this  accounting  with  the  Indebtedness  uf  her  testator  to  this 
estate.  Prior  to  the  amendment  of  section  2606  of  the  Code  of  Civil  Proced- 
ure in  1884,  it  was  settled  by  authority  that  an  executor  of  a  deceased  execu- 
tor could  be  called  to  an  account  only  for^  and  directed  to  pay  over,  such  as- 
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sets  as  were  shown  to  have  come  into  his  possession  or  under  his  control.  In  re 
FttAian,  44Hun,4°37.  See  surrogate's  opinion.  It  was  held  farther,  in  22«flM- 
<an,  supra,  that  the  effect  of  the  amendment  of  1884  is  to  confer  jurisdiction  to 
compel  an  executor  of  a  deceased  executor  to  account  for  any  trust  property  re- 
ceived by  the  latter.  The  saving  provision  in  the  amendment,  as  to  the  effect  of 
tbe  decree,  lends  corroboration  to  such  construction .  I  shall  therefore  adopt  this 
construction  upon  the  authority  cited,  without  further  consideration  of  the 
question.  It  is  provided  by  statute  that  "the  nftming  of  any  person  as  exec- 
utor in  a  will  shall  not  operate  as  a  discbarge  or  bequest  of  any  just  claim 
which  the  testator  had  against  such  executor,  but  such  claim  shall  be  included 
among  the  credits  and  effects  of  the  deceased  in  tbe  inventory,  and  such  exec- 
utor shall  be  liable  for  the  same  as  for  so  much  money  in  his  bands  at  the 
time  such  debt  or  demand  became  due;  and  he  shall  apply  and  distribute  the 
same  in  the  payment  of  debts  and  legacies,  and  among  the  next  of  kin,  as 
part  of  the  personal  estate  of  the  deceased."  2  fiev.  fK.  p.  84,  §  13,  (8th  £d. 
p.  2558.)  Thus  It  seems  that  if  the  testator,  Patrick  Butler,  had  at  the  time 
otbis  death  a  just  claim  against  the  executor  Butler,  then  he  was  liable  for 
tbe  same  "as  for  so  mnch  money  in  his  hands"  at  the  time  the  debt  became 
due,  and  he  was  bound  to  apply  the  same  "as  part  of  the  personal  estate  of 
the  deceased."  It  seems,  from  the  specific  language  of  the  statute,  that  such 
claim,  if  "just,"  was  thus  made  assets  in  the  hands  of  the  executor,  as  much 
as  though  a  claim  against  another  debtor  had  been  paid  to  him.  The  8tatut« 
was  so  construed  in  Bareiu  v.  Stover,  89  N.  Y.  1.  The  question  of  the  jus- 
tice of  the  claim,  it  has  been  held,  may  be  tried  in  a  surrogate's  court.  BV' 
erti  V.  EverU,  62  Barb.  577.  It  seems  then  to  follow  that  the  rule  laid  down 
In  Re  Fithian,  supra,  is  applicable,  and  the  executrix  of  the  deceased  ex- 
ecutor, Butler,  must  account  for  the  claim,  if  established  as  just,  as  if  so 
mnch  moneys  of  tbe  estate  had  been  in  the  hands  of  her  testator  at  the  time 
of  his  death. 

But  can  the  question  of  the  justness  of  the  cLiim  be  litigated  in  this  court, 
and  in  this  proceeding,  after  the  death  of  the  deceased  executor?  Section 
2€06,  as  amended,  provides  that  this  court  shall  have  the  same  jurisdiction 
to  compel  the  executor  of  the  deceased  executor  to  account  which  it  would 
have  against  the  decedent  if  bis  letters  have  been  revoked  by  a  surrogate's  de- 
cree; and  by  section  2724  et  seg.  it  is  enacted  that.  In  case  of  the  revocation 
of  letters,  power  is  given  to  give  a  full  accounting,  as  in  other  cases  of  judi- 
cial settlements.  So  that  it  would  seem  that,  if  the  debt  were  due  prior  to 
the  death  of  the  executor  Butler,  the  same  bad  then  become  assets  in  bis 
hands,  and  that  his  executrix  might  be  called  upon  to  account  for  the  same  in 
like  manner  as  her  testator  might  have  been  if  living,  and  his  letters  had  been 
revoked.  In  such  case  be  would  liave  been  obliged  to  litigate  tbe  question  of 
the  justice  of  the  demand  in  this  court,  and  to  give  force  to  the  provision 
quoted  above  from  section  2606.  It  would  follow  that  the  executrix  must 
also  try  that  question  here.  Furthermore,  this  claim  was  litigated  in  this 
proceeding  without  objection,  during  tbe  life-time  of  the  executor,  and  most 
of  tbe  testimony  bearing  upon  that  question  taken  while  he  was  still  living. 
1  shall,  however,  defer  finding  upon  the  question  of  the  establishment  of  the 
claim  until  the  settlement  of  the  decree.  Tbe  pleadings  in  the  action  brought 
against  tbe  estate  of  the  deceased  executor  are  not  before  me,  and  I  am  not, 
therefor^  advised  whether  or  not  this  claim  of  $9,000  is  sought  to  be  recovered 
in  that  suit.  I  think  that  the  whole  matter  of  debits  and  credits  of  the  de- 
ceased executor  should,  if  practicable,  be  disposed  of  as  one  subject-matter, 
and  in  the  same  proceeding  or  action,  either  upon  a  continuance  of  this  ac- 
counting or  in  the  pending  action. 

As  to  the  written  agreement  or  stipulation  entered  into  between  the  lega- 
tee, John  Butler,  and  the  executors,  June  11, 1877,1  think  it  should  be  given 
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effect  agreeably  to  its  terms.  It  Is  but  a  stipulation  entered  into  in  s  pending 
cause  which  established  certain  facts  without  further  proof  or  contention, 
and  as  a  basis  of  settlement,  according  to  its  terms.    So  far  it  is  binding,  and 
BO  further.     It  is  not,  nor  does  it  purport  to  be,  a  genend  release.     I  most 
bold  it  binding  like  any  other  agreement,  as  there  is  no  attacic  made  upon  it 
because  of  fraud  or  other  vitiating  cause,  and  no  proof  has  been  given  to  sus- 
tain any  such  claim.     The  addition  at  the  foot  of  the  writing  indicates  dearly 
that  no  matters  not  entered  tn  the  accounts  were  consider^,  and,  even  as  to 
those  in  the  accounts  which  are  clearly  or  conoededly  mistakes,  the  same  are 
left  open  for  correction  in  this  accounting.    All  of  such  will  be  adjusted  npon 
settlement  of  the  decree.    I  have  now  given  consideration  to  all  qaestions 
that  have  been  submitted  to  me  by  counsel,  and  made  such  disposition  of 
them  as  the  rules  of  law  and  equity  applicable  to  the  matter,  when  applied  to 
the  facts  of  this  cause,  have  seemed  to  me  to  require.    I  may  add  that,  in 
considering  these  questions,  and  in  arriving  at  conclusions,  I  have  attributed 
to  the  executor  Wiles  entire  good  faith  in  the  administration  of  the  estate.    I 
believe  that  it  I^  been  his  purpose  to  be  faithful  to  the  trust  imposed  npon 
him  by  the  testator,  and  to  carry  out  the  wishes  of  the  testator  as  to  his  widow 
and  children.    He  has  fallen  into  some  errors,  unfortunately  for  himself,  bat 
this  is  not  surprising  when  wiser  heads,  learned  in  the  law,  and  of  fall  expe- 
rience, have  not  only  permitted  him  to  stray,  but  to  an  extent  led  the  advance, 
into  the  way  of  error.    Nordo  I  think  that  the  widow  or  legatees  or  their  rep- 
resentatives believe  that  Mr.  Wiles  has  not  acted  fairly,  honestly,  and  in  good 
faith  towards  their  interests.  I  do  not  believe  that  either  of  them  ia  willmg  to 
say,  after  a  retrospective  view  of  the  administration  of  the  estate  and  its  set- 
tlement, that  the  friend  of  the  testator,  and  the  life-long  neighbor  of  all  of 
them,  has  nut  acted  with  honesty  and  in  uprightness,  and  that  his  mistakes 
were  intentional  errors.    The  case  is  one  where  both  sides  should  have  costs, 
and  I  shall  grant  the  same  accordingly.    Let  each  side  present  a  bill  for  taxa- 
tion.   A  decree  may  be  presented  for  settlement  by  either  party  upon  notice, 
in  accordance  witb  the  conclusion  I  have  reached. 


In  re  DAGaETT's  Estatb. 
(Surroffote's  Court,  CaOaraugm  County.    ICaroh  17, 1890.) 

DnOBlIT  XKD  DiSTBIBUTION— RiOHTS  OF  WiDOW— AmBNDMEKT  Of  STA.TDTB. 

Laws  N.  T.  1889,  a  406,  {  1,  amends  Rev.  St.  N.  Y.  pt.  2,  a  8,  as  amended  bjLMn 
1880,  c.  820,  by  adding  thereto  section  80,  whloh  provides  that,  where  an  intestate 
leaves  a  widow  and  descendants,  the  widow,  in  addition  to  any  Interest  to  which 
she  may  be  entitled  under  the  preceding  aeouons  of  said  chapters,  shall  be  entitled 
to  the  use,  during  her  life,  of  an  additional  portion  of  the  estate,  not  exceeding 
$1,000  in  value ;  and,  in  case  intestate  leaves  a  widow  and  no  descendants,  the  widoir 
shall  be  entitled  to  such  additional  portion  of  the  estate  absolutely.  Held  that, 
though  chapter  3  relates  solely  to  title  to  real  estate  by  descent,  and  does  not  give 
a  widow  anything,  it  was  the  intention  that  under  this  section  the  widow  shonM 
have  an  interest  in  real  estate  In  addition  to  any  she  may  have  otherwise. 

Same— BxEMFTiON— Apfbaisbmxnt. 

Laws  K.  Y.  1889,  o.  406,  %  2,  amending  Laws  1843,  e.  1G7,  $  3,  "An  act  to  extend 
the  exemption  of  household  lumitore  and  working  tools  from  distress  for  rent 
and  sale  under  execution, "  provides  that,  when  a  decedent  leaves  a  widow,  there 
shall  be  appraised  and  set  apart  to  her  certain  personal  property  not  to  exceed  (150 
invalue,  and,  incase  her  interest  in  the  deceased  husband'sreal  estate,  "in add itioB 
to  her  dower  right,  and  together  witb  said  $150, "  shall  be  of  less  value  than  $1,000, 
then  said  appraisers  shall  set  apart,  for  the  use  of  the  widow,  personal  propertr 
which,  together  with  said  real  estate,  shall  amount  to  $1,000  in  value;  wai,  for  the 
purposes  of  this  section,  said  appraisers  shall  appraise  the  real  estate  to  whidi  dM 
widow  may  be  entitled.  Held,  that  the  value  of  the  addition^  amount  of  persoosl 
property  to  be  set  apart  to  the  widow  was  the  difference  between  $1,000  and  the 
sum  of  the  present  values  of  her  life-interest  in  $1,000  worth  of  real  estate,  and  bar 
dower,  together  with  the  $160  in  personalQr. 
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S.    Sascb — Additionai,  Ezxhption. 

The  widow's  llfe-intereBt  in  tlie  real  estate  and  the  additional  allowanoe  of  per- 
sonal property  is  exempt  from  the  claims  of  decedent's  creditors,  as  well  a*  her 
dower  and  tl50  in  personalty. 

A  petition  by  the  widow  of  Dantorth  Daggett  to  compel  the  administrator 
of  bis  estate  to  amend  bis  inventory.    Laws  1889,  c.  406,  §  1,  amends  Bev. 
St.  pt.  2,  c.  2,  as  amended  by  Laws  1880,  c.  820,  by  adding  thereto  section  80, 
-providing  that,  where  an  intestate  leaves  a  widow  and  descendants,  the  widow. 
in  addition  to  any  interest  to  which  she  may  btf  entitled  under  the  preceding 
sections  of  said  chapter  2,  shall  be  entitled  to  the  use,  during  her  life,  of  an 
aiddltional  portion  of  the  estate  not  exceeding  61,000  in  value;  and,  in  case  in- 
t;estate  leaves  a  widow  and  no  descendanto,  the  widow  shall  be  entitled  to 
aucb  additional  portion  of  the  estate  absolutely.     Laws  1889,  c.  406,  §  2, 
amending  Laws  1842,  c.  157,  §  2,  "An  act  to  extend  the  exemption  of  house- 
bold  furniture  and  working  tools  from  distress  for  rent  and  sale  under  execu- 
tion, provides  that,  when  a  decedent  leaves  a  widow,  there  shall  lie  appraised 
and  set  apart  to  her  certain  personal  property  not  to  exceed  $150  in  value,  and, 
in  case  her  interest  in  the  deceased  husband's  real  estate,  in  addition  to  her 
dower  right,  and  together  with  said  $150,  shall  be  of  less  value  than  $1,000, 
then  said  appraisers  shall  set  apart,  for  the  use  of  the  widow,  personal  prop- 
erty which,  together  with  said  real  estate,  shall  amount  to  $1,000  in  value; 
and.  for  the  purposes  of  this  section,  said  appraisers  shall  appraise  the  real 
estate  to  which  the  widow  may  be  entitled. 

V.  A.  Beott,  for  petitioner.    O.  D.  Van  Aemam,  for  administrator. 

Sprisck  S.  This  is  a  proceeding  to  compel  an  amendment  of  an  inventory, 
and  involves  the  construction  of  chapter  406,  Laws  1889.  In  this  case  the 
intesti\te  died  seised  in  fee  of  real  estate  valued  at  $1,150,  and  personal  prop- 
erty amounting  to  about  $500.  The  appraisers,  seeking  to  comply  with  the 
act  cited,  set  apart  to  the  widow  a  tract  of  land  valued  at  $1,000  and  the $150 
in  personal  property  provided  by  chapter  157  of  the  Laws  of  1842,  and  also 
the  enumerated  articles  of  household  furniture  designated  in  the  Revised  Sta^ 
ntes,  so  far  as  the  scant  penates  of  decedent  permitted. 

The  contention  of  the  widow  is  that  the  appraisers  have  not  set  apart  suffi- 
cient personal  property  to  meet  the  requirement  of  section  2  of  the  act  of 
1889.  That  act  first  adds  an  additional  section  to  chapter  2  of  part  2  of  the 
Bevised  Statutes,  and  purports  to  give  a  widow  something  in  addition  to  any 
interest  she  may  have  by  the  preceding  sections  of  that  chapter.  The  occult 
significance  of  this  is  unfathomable,  in  view  of  the  fact  that  chapter  2  relates 
solely  to  title  to  real  property  by  descent,  and  does  not,  by  express  terms  or 
by  implication,  give  a  widow  anything  whatever.  It  seems  plain,  however, 
that  the  meaning  of  this  additional  section  30  is  to  give  the  widow  of  an  in- 
testate the  use  of  real  estate  of  the  value  of  $1,000  unless  he  leaves  no  de- 
scendant, in  which  event  her  title  is  absolute  in  fee;  and  this  interest  in  real 
property  is  in  addition  to  any  title  she  may  otherwise  have  in  the  estate  of 
her  deceased  husband,  for  it  does  not  assume  to  restrict,  or  be  in  lieu  of,  her 
dower  right. 

Section  2  of  this  act  is,  however,  an  amendment  of  chapter  157  of  the  Laws 
of  1842,  and  relates  to  personal  property,  and  is  contingent,  in  its  scope  and 
effect,  upon  the  previous  section.  If  the  decedent  leaves  real  estate,  so  that 
the  actual  present  value  of  the  portion  set  apart  to  the  widow  in  compliance 
with  section  80,  and  the  actual  present  value  of  her  dower  interest,  uid  the 
$160  provided  for  in  this  section,  amount  to  $1,000,  then  the  appraisers  are 
not  to  set  apart  to  her  any  other  personal  property ;  but,  if  these  together  make 
less  than  $1,000,  then  they  are  to  appraise  for  her  use  sufficient  personal  prop- 
erty to  make  up  for  this  deficiency.  That  is,  to  render  effectual  these  new 
duties  foisted  upon  the  appraisers,  it  is  their  office — First,  to  set  apart  to  the 
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widow  real  estate  of  the  value  of  $1,000;  second,  to  ascertain  the  age  of  the 
widow,  and  compute  the  present  value  of  this  interest  by  the  annuity  tables; 
third,  to  make  a  similar  computation  as  to  her  dower  interest;  fourth,  to  set 
apart  the  $150  required  by  section  2  of  the  act;  fifth,  add  together  these  three 
sums,  and,  if  their  sum  total  is  $1,000,  the  complex  duties  of  the  appraisers 
terminate.  If,  however,  they  do  not  amount  to  that  sum,  then  they  are  to 
set  apart  personal  property  suiBcient  in  value  to  make  up  the  $1,000.  To  the 
ordinary  appraiser,  unlearned  in  the  niceties  of  the  annuity  tables,  this  in- 
volves much  circumlocution,  and  Imposes  upon  him  more  of  a  burden  than  is 
consistent  or  reasonable;  yet  there  is  no  other  method  devised  to  carry  into 
execution  this  well-meaning,  but  intricate,  statute.  There  is  no  provision  in 
the  statute  empowering  the  appraisers  to  set  off  this  land  by  metes  and  bounds, 
or  to  incorporate  a  description  of  it  in  the  inventory,  or  to  cause  the  same  to 
be  recorded  in  the  oflSce  of  the  clerk  of  the  county  in  which  the  land  is  sito- 
ate.  The  only  authority  they  seem  to  possess  as  to  the  real  estate  is  to  ap- 
praise it  for  the  purpose  of  making  operative  section  2  of  the  act,  bat  this 
makes  an  appraisal  necessai-y  in  every  instance;  for  in  no  other  way  can  it  be 
determined  whether  or  not  the  widow  is  entitled  to  the  additional  personal 
property. 

The  counsel  for  the  widow  argues  that,  in  making  the  computation  for  the 
purpose  of  arriving  at  tlie  amount  of  personal  property  to  be  set  apart  to  her, 
'the  value  of  the  dower  interest  and  the  8150  are  not  to  betaken  into  account; 
that  is,  that  the  design  of  the  statute  is  to  increase  the  interest  of  the  widow 
by  $1,000  in  any  event,  and  the  words  in  section  2,  "in  addition  to  thedower 
rights,"  etc.,  are  words  of  exclusion.  The  language  does  not  warrant  this 
construction.  The  first  section  relates  exclusively  to  real  estate,  and  it  is, 
clearly,  an  enhancement  of  the  widow's  interest  therein;  but  no  mention  is 
made  of  lier  dower.  In  the  second  section,  specific  reference,  by  words  of  in- 
clusion, are  made,  not  alone  to  the  preceding  section,  but  also  to  tlie  dower 
right  and  the  $150,  using  the  signiQcant  term  "together"  to  show  the  nnity 
of  tliese  two.  and  the  equally  pointed  phrase  "in  addition"  to  indicate  they 
are  to  be  taken  in  the  computation  with  the  interest  referred  to  in  section  SO. 
If  tlie  intention  was  to  have  the  computation  based  solely  upon  the  first  sec- 
tion, there  was  no  necessity  of  lugging  in  any  language  referring  to  thedower 
interest;  for  there  had  been  no  mention  of  that  right  in  the  preceding  portion 
of  the  statute.  If  the  design  had  been  to  restrict  this  calculation  to  the  valoe 
of  the  land  mentioned  in  section  30.  there  would  have  been  an  entire  omis- 
sion of  the  words,  "in  addition  to  her  dower  right,  and  together  with  said 
one  hundred  and  fifty  dollars. "  Either  that  language  must  be  given  its  or- 
dinary significance,  or  else  treated  as  surplusage;  and  the  latter  coune  will 
not  be  followed  where  the  words  can  be  given  their  usual  acceptation  without 
repugnance  to  the  general  scope  of  the  statute.  Again,  the  words  "in  addi- 
tion" do  not,  ordinarily,  mean  "exclusive  of,"  but  are  diametrically  opposed 
to  the  idea  of  diminution  or  abatement,  but  signify  an  increase  of;  an  acces- 
sion to. 

There  is  still  another  question,  of  grave  importance,  involved  in  the  con- 
struction of  this  statute.  Does  this  portion  set  apart  to  the  widow  apply  u 
against  the  creditors  of  decedent?  1  am  inclined  to  think  it  must  have  that 
effect.  Section  2  of  the  act  is  an  amendment  of  the  statute  extending  tbe 
list  of  articles  exempted  "from  distress  for  rent  and  sate  under  execution;" 
and,  surely,  so  far  as  that  section  is  concerned,  the  interest  the  widow  takei 
in  the  property  is  absolved  from  any  interference  by  the  creditors  of  the  de- 
ceased husband.  Tbe  $150  set  apart  to  her  by  this  statute  are  not  amenable 
to  the  husband's  debts,  and  the  other  property  coming  to  her  by  virtue  of  this 
same  statute  would  also  be  freed  from  the  debt  charge,  as  they  pass  by  ttie 
same  language.  It  would  hardly  be  consistent  to  make  the  property  set  apart 
under  the  first  section  of  this  act  of  1889  subject  to  the  claims  against  tia 
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husband,  while  that  provided  for  the  widow  in  tlie  second  section,  without 
any  variation  in  the  language,  and  which  is  interwoven  with,  and  dependent 
upon,  the  flrst  section,  is  held  by  her  exempt  from  such  claims.  Wiiile  tliis 
interpretation  may  be  unjust  to  credilors,  the  same  argnment  is  patent  when 
applied  to  lier  dower  interest  or  to  the  rights  acquired  by  her  in  his  personal 
property  under  the  act  of  1842,  and  prior  to  the  passage  of  this  statute  in  con- 
troversy. Thia  whole  scheme  is  predicated  upon  an  evident  intention  to  as- 
sure to  the  widow  a  larger  interest  in  the  deceased  husband's  property,  and 
is  simply  in  a  line  with  the  riglits  formerly  possessed  by  her.  In  this  case 
the  widow  is  of  the  age  of  72  years. 
The  actual  present  value  of  her  dower  interest  is,         -  -    11105  49 

or  the  land  set  ai<:a  t  to  her  by  the  appraisers,         -  -  275  20 

Add  property  set  apart  by  appraisers.    -  -  -  -     160  00 


Total. $530  69 

—  Leaving,  to  make  up  the  miiu  of  §1,000,  ft469.31,  which  the  appraisers  must 
set  iiiiart  to  tlie  widow  fioiii  tlje  personal  property,  or,  in  case  there  is  insuf- 
dcier.f.  fur  tiiat  ])iupode,  so  mui.'li  thereof  as  there  may  be;  and  an  order  will 
be  entered  accord;  ni^ly. 


Johnson  v.  Union  Switch  &  Sionai.  Co. 
(Superior  Court  of  New  Tark  City,  0\  i.ral  Term.    April  7, 1890.) 

COSTBACTB — COKSTBUOTION— PUROHASB  OF  PaTEN"  V.:aHT8. 

Plaintiff,  who  owned  certain  patents  useful  in  the  defendant  company's  business, 
made  s  contract,  which,  after  reciting  that  plaintiff  "has  licensed  the  company  to 
use  certain  inventions, "  provided  that  plaintiff  "grants,  sells,  and  conveys  '*  to  de- 
fendant "the  exclusive  right,  except  as  hereinafter  provided,  to  the  use  of  all  the 
inventions,  "defendant  agreeing  to  pay  for  such  use  an  annual  sum,  and  to  employ 
plaintifT  on  a  salary ;  the  contract  to  continue  for  10  years,  subject  to  determination 
by  either  party  on  notice.  The  contract  then  provided:  "It  is  further  mutually 
covenanted  and  agreed  that,  in  the  event  of  the  termination  of  this  agreement,  the 
said  company,  by  reason  of  the  expenditures  that  shall  have  been  made  during  the 
continuance  of  this  agreement,  shall  have  a  license,  not  exclusive,  to  use  all  of  the 
inventions  *  *  *  on  payment  of  *  *  *,  and  shall  be  entitled  to  purchase 
*  *  *  the  exclusive  right  to  nse^tbem.  Held,  that  the  contract  did  not  provide 
for  an  executed  license  after  termination  of  the  agreement,  but  for  an  option,  of 
which  defendant  might  avail  itself  on  payment  of  the  stipulated  sum. 
8.  Sah»— Actios— Pleadino. 

In  an  action  on  such  contract,  after  its  termination,  for  money  alleged  to  be  due 
from  defendant  for  use  of  the  patents  after  such  termination,  a  complaint,  which 
does  not  allege  that  defendant  exercised  such  option  and  used  the  patents  is  de- 
murrable. 

iKOBABAif,  J.,  dissenting. 

Appeal  from  special  term. 

Action  by  Charles  B.  Johnson  against  the  ITnion  Switch  ft  Signal  Company. 
The  complaint  alleged  that  in  September,  1886,  a  contract  was  entered  into 
between  plaintifF  and  defendant  whereby  it  was  agreed  as  follows: 

"Whereas,  by  various  agreements  now  in  force  between  the  ITnion  Switch 
and  Signal  Company  and  Charles  B.Johnson,  said  Johnson  acts  as  the  signal 
engineer  of  the  said  company,  makes  contracts  to  erect  the  interlocking  ap- 
paratus, and  has.  over  and  above  his  salary,  a  portion  of  the  profits  as  com- 
pensation, and  has  licensed  the  company  to  use  certain  inventions  necessary 
in  connection  with  the  interlocking  business,  all  of  which  agreements  are  to 
terminate  on  the  SOth  d^  of  June,  1888,  or  as  soon  thereafter  as  present 
contracts  are  completed;  and  whereas,  in  lieu  of  these  agreements  above  ter- 
minated, a  new  agreement  has  been  determined  upon,  now,  to  evidence  the 
same,  this  memorandum  of  agreement  between  said  Union  Switch  and  Signal 
Company,  party  of  the  flrst  part,  and  Charles  B.Johnson,  party  of  the  second 
part,  witnesseth  as  follows:  First.  Said  Charles  B.  Johnson  is  hereby  ap- 
pointed   geipral    manager    of    the    said    company.    •    •    •    Third.  Said 
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Charles  B.  Johnson  hereby  grants,  sells,  and  conveys  to  the  said  oompanjrthe 
exclusive  right,  except  as  hereinafter  provided,  to  the  use  of  all  the  inven- 
tions that  he,  said  Johnson,  now  has,  relating  to  the  signal  business,  or  that 
he  may  hereafter  make  or  acquire,  and  also  the  right  to  use  the  present  in- 
ventions of  Mr.  Henry  Johnson  relating  to  signals  and  switches,  and  any 
others  which  he  may  hereafter  make,  including  all  which  the  said  Charles  B. 
Johnson  has  acquired,  or  may  hereafter  so  acquire.     Fourth.  Said  company 
hereby  covenants  and  agrees  to  pay  for  the  use  of  the  said  inventions  the  sum 
of  three  thousand  dollars  per  annum,  settlements  to  be  made  quarterly.   Fifth. 
Said  company  further  hereby  agrees  to  the  employment  of  Mr.  Henry  Johnson 
as  manager  of  the  company's  works,  so  long  as  he  shall  prove  entirely  satis- 
factory to  the  general  manager  or  the  vice-president,  at  a  salary  at  the  rate  of 
four  thousand  dollars  per  ann  urn.    Biasth.  Said  company  further  hereby  agrees 
to  pay  to  said  Charles  B.  Johnson,  in  addition  to  the  foresaid  compensation 
for  patents  and  salary,  a  sum  equal  to  ten  per  cent,  of  the  net  profits  of  the 
company,  after  having  provided  for  all  the  expenses  of  the  operation  of  the 
company.    •    *    «    Seventh.  It  is  mutually  agreed  that  this  contract  shall 
continue  for  a  period  of  ten  years,  subject  to  termination  by  either  party, 
however,  by  one  year's  notice,  in  writing,  to  the  other  party,  at  any  time 
after  the  second  year,  or  by  the  death  of  Charles  B.  Johnson,  or  by  his  per- 
manent Inability  to  perform  his  duties  as  general  manager.    Eighth.  It  is 
farther  mutually  covenanted  and  agreed  that.  In  the  event  of  the  termination 
of  this  agreement,  the  said  company,  by  reason  of  the  expenditures  that  shall 
have  been  made  during  the  continuance  of  this  agreement,  shall  have  alicense, 
not  exclusive,  to  use  all  of  the  inventions  that  may  have  been  used  in  carry* 
ing  on  the  business  of  the  company  on  the  payment  of  sixty-five  hundred  dol- 
lars per  year,  said  sum  to  be  paid  quarterly,  and  shall  be  entitled  to  purchase 
from  the  said  Charles  B.  Johnson  or  the  executors,  the  exclusive  right  to  use 
all  of  the  inventions  upon  as  favorable  terms  as  he  or  his  executors  may  be 
willing  to  grant  to  any  other  parties." 

The  complaint  further  alleged  that  said  contract  continued  in  existence, 
and  was  a(^«d  upon  by  both  parties,  down  to  the  1st  day  of  March,  1888, 
when  it  was  terminated  by  defendant,  and  plaintiff  was  notified  by  defendant 
to  that  effect,  and  that  his  services  would  l>e  no  longer  accepted  after  March 
1,  1888;  that,  under  the  contract,  there  was  due  to  plaintiff  on  the  1st  of  De- 
cember, 1888,  as  royalties  to  be  paid  by  said  contract  by  defendant  to  plain- 
tiff, the  sum  of  $1,625,  being  for  one  quarterly  payment  extending  from  the 
1st  of  September  to  the  1st  of  December,  1888,  at  the  rate  of  S6,500  per  year; 
that  the  said  patents  or  inventions  so  owned  or  controlled  by  the  said  Charles 
B.  Johnson,  and  referred  to  in  said  contract  and  in  this  complaint,  were  and 
are  as  follows: 
Interlocking  machine.  United  States  patentNo.  -  -    817,137 

Selector, 8^,911 

Switch-bar  locking  movement,      .....    858,933 

Signal  movement  from  drawbridge,   ....         861,419 

"  "  «  ....    861,420 

Crank  stand, 372,539 

Motion  plate  clip,  ......    877,130 

Liquid  compensator,    ...  ...  309,^7 

Signal  slot, 834,232 

Plaintiff  demanded  judgment  against  defendant  for  the  sum  of  91,CQS,  with 
interest  fiom  December  1,  1888,  and  costs.  Defendant  demurred  to  the  com- 
plaint on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained.  FJaintiS  appeals. 
Argued  before  Skdqwick,  C.  J.,  and  Fbeedman  and  Ikobaham.  JJ. 
MUler  &  Bavagt,  for  appellant.  Carter,  Huglus  A  Oravath,  for  respond* 
ent. 
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'Fkbedman,  J.    In  construing  the  contract  between  the  parties  as  a  whole, 
the  eighth  aeotion  must  be  held  to  provide,  not  for  an  executed  license,  but 
for  an  option,  of  which  the  defendant  may  avail  itself  upon  paying  a  men- 
tioned sum.    The  fact  that  no  time  is  flxed  anywhere  for  the  continuation  uf 
tbe  so-called  "non-exclusive  license"  imperatively  calls  for  that  conclusion, 
under  all  the  circumstances.     There  is  no  indication  anywhere  that  It  was 
the  intention  of  the  parties  that  the  license  should  continue  for  the  time  the 
contract  would  have  run,  if  it  had  not  been  terminated;  and  there  is  no  log- 
ical connection  between  the  duration  of  the  license  and  the  time  flxed  for  the 
duration  of  the  contract.    In  fact,  the  license  was  not  to  come  into  existence 
until  after  the  termination  of  the  contract.    Another  diflBculty  is  that  there 
are   quite  a  number   of   patents,   issued    at    widely-different    times,  and 
'Which,  consequently,  will  expire  at  widely-different  times,  and    that,  in 
tbe  absence  of  everything  showing  a  meeting  of  minds  as  to  a  certain  period, 
it  is  not  reasonable  to  suppose  that  the  defendant  agreed  to  pay  86,500  per 
year  until  the  expiration  of  the  patent  last  issued.    The  most  reasonable  con- 
struction is  that  section  8  gave  to  the  defendant  merely  the  option  to  use  the 
patents  on  tbe  payment  of  the  sum  of  86,500  per  year,  and  that  the  time  dur- 
ing which  such  use  and  such  license  were  to  continue  was  left  for  future  con- 
sideration and  negotiation.    There  being  no  express  or  implied  promise  to 
pay  the  86,500  per  year,  and  no  ground  for  implying  one,  the  plaintiff  was 
bound  to  show  in  his  complaint  that  the  defendant  exercised  the  option  and 
used  the  patents,  or  some  of  them.    The  judgment  and  order  should  be  af- 
firmed, with  costs. 

Sbdgwiok,  C.  J.,  {ooncurring.)  I  agree  with  Judge  Fbbbomak,  and  wish 
to  make  a  few  further  observations.  The  rule  of  construction  given  in 
Deekery.  Fumiss,  14  N.  Y.  611,  should  be  followed.  It  is:  "There  is  no 
doubt  that  the  phrase  which  stands  at  the  commencement  of  the  contract, 
•  William  H.  Brown  sells,'  etc.,  imports  of  itself  an  executed  sale.  But  tbe 
books  furnish  abundant  evidence  that  phrases  of  this  kind  are  used  in  a  very 
loose  sense,  and  that  their  literal  signification  is  often  overruled  by  the  tenor 
and  purpose  of  the  whole  instrument.  So  a  party  to  a  contract  may  say  '  he 
agrees  to  sell,'  and  yet  the  intention  be  entirely  manifest  that  the  title  shall 
pass  immediately.  Such  phrases  are  quite  incouclusive,  and  are  often  made 
to  yield  to  other  terms  of  the  contract  evincing  a  different  design. "  The  cov- 
enant, leaving  out  words  not  involved  in  the  controversy,  reads:  "It  is 
further  mutually  agreed  that,  in  the  event  of  the  termination  of  this  agree- 
ment, the  said  company,  by  reason  of  tbe  expenditures  that  shall  have  been 
made  during  the  continuance  of  this  agreement,  shall  have  a  license,  not  ex- 
clnsive,  to  use  all  of  tbe  inventions  that  may  have  l>een  used  in  carrying  on 
the  business  of  the  cooipany  on  the  payment  of  86,500  per  year,  to  be  paid 
quarterly."  It  appeal's  that  the  sole  consideration  of  the  grant  of  the  privi- 
lege to  use  is  indicated  in  tbe  words  "by  reason  of  the  expenditures  that  shall 
have  been  made  during  the  continuance  of  this  agreement,"  and  the  words 
"on  the  payment  of  86,500  per  year"  do  not  refer  to  the  making  of  the  grant." 
Tbe  latter  words  are  a  part  of  the  description  of  the  nature  of  the  grant.  That 
part  is  a  license  to  use  on  the  payment  of  86,500.  The  general  rule  is  that, 
nothing  else  forbidding,  words  that  are  relative  must  be  held  to  refer  to  the 
last  antecedent, — that  is,  that  the  payment  refers  to  "to  use;"  and  the  further 
rule  is  that,  the  antecedent  being  ascertained,  it  must  be  read  in  the  relative 
clause, — that  is,  that  the  payment  is  to  be  for  the  use.  It  is  not  correct,  in 
my  judgment,  to  suppose  that  the  relative  clause  refers  to  "shall  have  a 
license,"  etc.,  inasmuch  as  there  had  l>een,  as  has  already  been  said,  a  consid- 
eration appropriated  by  the  covenant  to  the  granting  of  tbe  privilege  or 
license.  This  view  does  not  combat  the  position  tiiat  a  promise  to  pay  the 
86,500  was  implied,  but  it  is  used  to  show  that  the  payment  was  to  be  made 
".9iJ.Y.8.no.8 — 42 
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for  the  use.  And,  the  further  question  being,  was  there  an  implied  promise 
to  use?  I  must  say  that  there  is  nothing  in  the  covenant,  or  the  rest  of  the 
agreement,  that  indicates  that  the  defendants  were  bound  to  use  the  ioTeo- 
tions. 

Ingraham,  J.,  {dissenting.)  I  am  unable  to  agree  with  my  associates  in 
the  conclusion  to  which  they  have  arrived.  This  action  is  brought  to  recover 
the  amount  due  for  one  quarter  under  an  agreement  executed  by  the  plaintiff 
and  the  defendant.  I  think  that  the  true  construction  of  this  clause  of  the  agree- 
ment is  that,  immeJiately  upon  the  termination  of  the  agreement  of  employ- 
ment, the  defendant  did  have  a  license  to  use  all  the  inventions  that  may  liave 
been  used  in  carrying  on  the  business  of  the  company.  By  operation  of  the 
agreement,  without  any  further  act  on  the  part  of  either  the  plaintiff  or  the  de- 
fendant, the  license  was  created.  No  other  construction  can  be  given  to  the 
clause  in  question  without  disregarding  the  plain,  obvious  meaning  of  the  words 
used.  When  an  option  was  given,  the  language  used  was  very  different.  It  was, 
then,  that  the  company  should  "be  entitled  to  purcliase."  But  when  a  grant 
was  intended  the  words  were:  "Shall  have  a  license."  Such  being  the  con- 
struction of  the  contract,  it  is  clear  that  there  was  an  implied  obligation  to 
pay  the  consideration  expressed. 

In  Booth  T.  Jtfill  Co.  74  N.  Y.  21,  Allen,  J.,  says:  "Tliere  is  no  particalar 
formula  of  words  or  technical  phraseology  necessary  to  the  creation  of  an  ex- 
press obligation  to  do,  or  forbear  to  do,  a  particular  thing,  or  perform  a  speci- 
fied act,  if,  from  the  text  of  an  agreement  and  the  language  of  the  parties, 
either  in  the  body  of  the  instrament  or  in  the  recital  or  references,  tliere  is 
manifested  a  clear  intention  that  the  parties  shall  do  certain  acts.  Courts  will 
infer  a  covenant  in  the  case  of  a  sealed  instrument,  or  a  promise  if  the  instra- 
ment is  unsealed,  for  non-performance  of  which  an  action  of  covenant  or  as- 
sumpsit will  lie. "  In  the  case  of  Barton  v.  McLean,  5  Hill.  257,  phiintiff 
agreed  to  furnish  what  ore  might  be  wanted  in  stocking  a  forge  at  a  price  not 
to  exceed  Qve  dollars  per  ton,  and  the  defendant  refus^  to  t^e  any  ore.  It 
was  held  that  the  defendant  was  bound  to  accept  and  purchase  from  the 
plaintiff  so  much  ore  as  was  necessary  to  stock  the  defendant's  forge.  lo 
Richards  v.  Edick,  17  Barb.  263,  the  plaintiff  agreed  to  sell  his  farm  for 
and  in  consideration  of  $1,750;  but  there  was  no  express  agreement  by  de- 
fendant to  buy  or  pay  for  the  farm.  It  was  held  that  "  when  Richards  agrees 
to  sell  his  farm  to  Edick  for  $1,700,  and  two  hundred  and  forty  acres  of  lanJ 
owned  by  Edick  in  the  state  of  Illinois,  and  Edick  signs  the  agreement,  there 
is  a  promise  to  purchase  and  pay  for  the  farm.  The  consideration  expressed 
as  clearly  implied  as  though  it  were  expressed  in  words.  It  was  not  meidy 
a  promise  made  by  one  party  to  the  other;  but  it  was  an  agreement  made  by 
both,  and  binding  on  lx>th  by  every  principle  of  law  and  morality  applicable 
to  the  construction  of  contracts."  And  this  case  is  cited  with  approval  hi 
Baldwin  y.  Humphrey,  44  N.  Y.  615,  where  the  same  principle  is  ^plied. 
In  the  covenant  in  this  case  the  same  words  are  used.  The  clause  in  question 
commences:  "It  is  further  mutually  covenanted  and  agreed" — what?  That 
the  defendant  shall  have  a  license  on  payment  of  $6,500  per  year.  To  this 
covenant  the  words  of  Mr.  Justice  Gkidlet  in  Kiehards  v.  Bdiek,  apply: 
"  When  the  defendant  signed  the  agreement,  there  was  a  promise  to  pay  for 
the  license.  The  consideration  expressed  was  as  clearly  implied  as  though  it 
were  expressed  in  words." 

The  tenth  clause  of  the  agreement  strongly  confirms  the  view  that  this  con- 
struction was  the  one  intended  by  the  parties.  It  is  there  provided  that,  in 
the  "event  of  the  business  of  the  company  being  terminated  by  circumstances 
over  which  the  oOicers  and  directors  have  no  control,  this  contract  shall  be 
null  and  void,  and  the  license  to  use  tiie  inventions  aliove  referred  to  shall 
cease."    If  the  defendants  had  the  option  to  use  the  invention  or  not,  as  the; 
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pleased,  and  were  only  obliged  to  pay  when  they  used  it,  the  provision  would 
be  entirely  unnecessary.  I  am  of  the  opinion,  therefore,  that  the  defendants 
were  liable  to  the  plaintiff  whether  they  used  the  invention  or  not,  and  that 
the  complaint  set  up  a  good  cause  of  action.  I  thin):,  therefore,  that  the 
judgment  should  be  reversed,  and  judgment  ordered  for  the  plaintiff,  as  de- 
manded in  the  complaint. 


MiLLEK  t>.  Union  Switch  &  Signal  Co. 

(Superior  Coruirt  of  New  Tork  Cttiy,  General  Term.    February,  1890.) 

▲onom  ON  CoNTBAOT— Pbaoticb— Dbknse. 

Plaintiff's  assignor  entered  into  an  agreement  with  defendant  by  which  he 
granted  it,  during  the  continuance  of  the  agreemenL  the  right  to  use  certain  pat- 
enta:  the  contrsot  providing  that,  on  ita  termination  by  either  party,  defendant 
ahonld  have  the  license  to  use  the  patents  on  payment  to  plaintiff  of  a  certain  sum 
quarter^.  Held  that,  In  an  action  for  money  due  for  use  of  the  patents  after  ter- 
mination of  the  agreement,  where  the  complaint  alleges,  and  the  evidence  shows, 
that  defendant  continued  to  use  the  patents  after  such  termination,  the  de- 
fense that  tliey  were  used  in  filling  contracts  made  by  defendant  during  the  con- 
tinnance  of  the  agreement,  if  it  is  a  defense  at  all,  is  an  afOrmative  one,  to  oe  raised 
hy  defendant. 

On  exceptions  from  jury  term. 

Action  by  Frank  W.  Miller,  assignee  of  Charles  11.  Johnson,  against  the 
Union  Switch  &  Signal  Company,  to  recover  money  due  said  .Johnson  under 
a  contract  between  him  and  defendant.  The  facts  are  sutiSciently  stated  in 
Johnson  T.  Signal  Co.,  ante,  655,  except  tliat  tlie  complaint  alleges  in  this 
case  that,  after  the  termination  of  the  contract  there  set  forth,  defendant  con- 
tinued to  use  the  patents  mentioned  therein.  At  the  conclusion  of  the  evi- 
dence, counsel  for  both  parties  agreed  that  the  trial  judge  should  direct  aver^ 
diet.  A  verdict  was  tliereupon  directed  for  plaintiff,  and  exceptions  were 
ordered  to  be  heard  at  general  term  in  the  first  instance. 

Argued  before  TanAX  and  Duobo,  JJ. 

lft{2«r  (&  Savage,  {Ueo.  W.  Miller,  of  counsel,)  for  plaintifC.  Carter, 
Httghet  <ft  Cravath,  for  defendant. 

Tbuaz.  J.  The  action  was  brought  by  the  plaintiff,  as  the  assignee  of  one 
Charles  R.  Johnson,  to  recover  the  sum  of  $1,625  as  an  installment  of  royal- 
ties claimed  to  be  due  and  payable  for  the  three  months  ending  on  the  1st  day 
of  September,  1888,  under  a  contract  entered  into  on  the  20th  day  of  Septem- 
ber, 1886,  by  the  said  Johnson  and  the  said  defendant.  The  contract  is  set 
forth  ill  full  in  the  complaint.  It  was  provided  in  the  eighth  clause  of  said 
contract  "that,  in  the  event  of  the  termination  of  this  agreement,  the  said 
company,"  that  is,  the  defendant,  "by  reason  of  the  expenditures  that  shall 
have  been  made  during  the  continuance  of  this  agreement,  shall  have  a  license, 
not  exclusive,  to  use  all  the  inventions  that  may  have  been  used  in  carrying 
on  the  business  of  the  company  on  the  payment  of  6, 500  dollars  per  year;  said 
sum  to  he  paid  quarterly. " 

It  was  alleged  in  the  complaint  that  said  contract  was  terminated  by  the 
defendant  on  the  1st  day  of  March,  1888,  which  was  before  the  time  provided 
in  the  contract  for  the  termination  of  the  contract.  This  allegation  is  not 
denied  in  the  answer,  and,  therefore,  it  is  not  necessary  for  us  to  determine 
what  kind  of  a  termination  of  the  contract  was  contemplated  in  the  eighth 
clause  of  the  contract.  It  is  true,  there  was  an  attempt  to  litigate  this  ques- 
tion on  the  trial,  but  a  party  will  not  be  allowed  to  litigate  on  ttie  trial  a  ques- 
tion admitted  by  the  pleadings. 

It  was  also  alleged  in  the  complaint,  and  denied  in  the  answer,  that  the  de- 
fendant "had  used,  and  was  on  the  said  1st  day  of  March,  1888,  still  using, 
and  has  since  that  time  still  continued  to  use,  manufacture,  and  sell  to  others 
to  use,"  the  inventions  referred  to  in  the  contract  of  the  20th  day  of  Septem- 
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ber,  1886.  It  has  been  held  by  a  general  term  of  this  coart '  thai  the  plaintiff 
must  show.  In  order  to  sustain  his  cause  of  action,  that  the  defendant  lua 
used,  since  the  termination  of  said  contract,  some  of  the  inventions  mentioned 
in  the  contract  and  in  the  complaint.  The  plaintiff  did  offer  evidence  tlial 
tended  to  show  such  use;  but  the  defendant  contends  that  the  defendant  tiail 
the  right,  during  the  contin  uance  of  the  said  contract,  to  make  contracts  for  the 
delivery  and  sale  of  the  inventions  mentioned  in  said  contracts,  and  that  it 
was  not  shown  that  such  inventions  were  not  used  under  contracts  made  prior 
to  the  termination  of  the  contract  between  plaintiff  and  defendant.  This  de- 
fense, if  it  be  a  defense,  is  an  affirmative  one,  and  should  have  been  shown 
by  the  defendant,  affirmatively,  on  the  trial.  It  is  also  to  be  noticed  that  it 
is  not  within  the  letter  of  the  contract. 

The  judgment  roll  offered  in  evidence  is  not  a  bar  to  this  action.  The 
plaintiff's  right  to  royalties  began  after  the  termination  of  the  contract,  aod 
then  only  on  the  defendant's  using  the  inventions  mentioned  in  the  contract; 
that  is,  the  mere  breach  of  the  contract  did  not  give  the  plaintiff's  assignee  a 
cause  of  action  for  royalties.  The  defendant's  exceptions  are  overruled,  and 
judgment  ia  ordered  for  the  plaintiff  on  the  verdict,  with  costs. 


Qbeen  t).  Hauser. 
(Superior  Court  of  Buffalo,  Oeneral  Term.    April  33,  ISDa) 
1.  LnnrATioN  of  Aotionb — Supplbmintabt  Pboobbdinos. 

Supplementary  proceedincrs  are  not  "an  action  on  a  judgment, "  within  Cods  CtiH 
Froc.  n.  Y.  i  882,  subd.  7,  proyidiag  that  an  action  on  a  judgment  xendered  in  a 
court  not  of  record  must  be  commenced  within  six  years. 
8.  BAira — Pleasiko  Btatutb — Actios  oi»  Judojiknt. 

Code  Civil  Froc.  N.  Y.  S  8>&,  subd.  7,  provides  that  an  action  on  a  judgment  leo- 
dered  in  a  court  not  of  record  must  be  commenced  within  six  years.  Sectvm  SK 
provides  that  judgments  of  courts  of  record  are  "presumed  to  be  paid  and  sati«flft) 
after  the  expiration  of  20  years. "  Section  418  provides  that  "the  objection  tliat  the 
action  was  not  commenced  within  the  time  liinited  can  be  taken  only  by  answer. ' 
Held,  ttiat  the  defense  of  limitation  in  an  aotlon  on  a  justice's  judgment  most  to 
set  up  in  the  answer. 

Appeal  from  municipal  court. 

Action  by  Mauly  G.  Green,  as  receiverof  John  Hauser,  against  Anns  Hans. 
er.    There  was  judgment  for  defendant,  and  plaintiff  appmls. 
Argued  before  Bkokwith,  C.  J.,  and  Titus,  J. 
Fitch  &  Bratmletn,  for  appellant.    H.  B.  Van  Poyma,  for  lespondent 

Titus,  J.  The  question  in  this  case  arises  in  an  action  commenced  by 
Manly  C.  Green,  as  receiver  of  the  property  of  John  Hauser,  against  Anns 
Hauser,  for  the  conversion  of  certain  personal  property.  It  appears  tliat 
Franlt  C.  Bolt  recovered  a  judgment  agai  nst  John  Hauser  i  n  a  justice's  conii, 
for  961.26  damages  and  81.45  costs,  on  the  81st  day  of  March,  1880.  On  the 
same  day  a  transcript  of  the  judgment  was  filed  and  docketed  in  the  office  of 
the  clerlt  of  the  county  of  Erie,  where  the  judgment  debtor  resided;  and  an 
execution  issued  to  the  sheriff  of  Erie  county,  and  returned  wholly  unsatisfied. 
On  April  6,  1887,  proceedings  were  taken  in  the  county  court,  on  the  judg- 
ment, which  resulted  in  the  appointment  of  the  plaintiff,  receiver  of  the  prop- 
erty of  John  Hauser,  the  judgment  debtor.  An  action  was  then  commenced 
by  the  plaintiff  in  the  municipal  court  of  Buffalo  against  the  defendant,  and 
Is  brought  into  this  court  by  appeal  from  a  judgment  in  favor  of  thed^ndaat 
for  costs.  The  plaintiff  gave  the  proper  undertaking  entitling  him  to  a  new 
trial,  which  came  on  at  a  trial  term  held  November  20, 1889.  The  answer  in  tlie 
court  below  was  a  general  denial,  only.    On  the  trial  in  this  court  the  defend- 

I  Johnson  V.  Signal  Ca,  ante,  6S5. 
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aint  moTed  to  dismiss  the  plaintifTs  complaint  on  the  ground  that  the  com- 
plaint failed  to  state  a  cause  of  action,  for  the  reason  that  more  than  six  years 
bad  elapsed  since  the  judgment  was  recovered  upon  which  proceedings  were 
Instituted  for  the  appointment  of  a  receiver,  and  that  the  county  judge  had 
no  autliority  to  appoint  a  receiver  after  the  lapse  of  six  years  from  the  recov- 
'ery  of  the  judgment.    The  court  granted  the  defendant's  motion  to  dismiss 
the  plaintiff's  complaint.    The  plaintiff  now  claims  that  the  court  erred  in 
clismissing  the  complaint;  that  he  was  entitled  to  prosecute  his  remedy  to  en- 
force the  judgment;  and  that  the  statute  of  limitations  (section  882  of  the 
<3ode  of  Civil  Procedure)  does  not  apply  to  proceedings  instituted  to  enforces 
judgment. 

There  is  some  conflict  in  the  decisions  of  the  courts  in  this  state  upon  this 
question ;  and,  until  it  is  settled  by  the  court  of  appeals,  uniformity  of  decision 
is  not  to  be  expected.    It  was  provided  by  the  Iteviaed  Statutes  that  when  a 
judgment  rendered  by  ajusticeof  the  peace  was  for  $25,  exclusiveof  costs,  the 
justice  must  give  to  the  party  in  whose  favor  the  jud^^ment  wasatranscriptof 
such  judgment,  which,  when  filed  and  doclceted  in  the  office  of  the  clerk  of  the 
county,  became  a  lien  "on  the  real  estate  of  the  defendant  within  the  county 
in  the  same  manner  and  with  the  like  effect  as  if  such  judgment  had  been 
rendered  in  the  court  of  common  pleas."    2  Rev.  St.  pp.  247,  248,  ^§  127, 
128.    It  was  further  provided  that  an  action  on  a  judgment  "rendered  in  any 
court  not  being  a  court  of  record"  should  be  commenced  within  six  years.    2 
Rev.  St  296.    In   Waltermire  v.  Westover,  14  N.  Y.  16,  in  an  action  arising 
under  these  provisions  of  the  Revised  Statutes,  it  was  held  that  the  six-years 
limitation  did  notdestroy  the  statutory  lien  of  a  judgment  rendered  in  a  justice 
court,  and  that  the  sale  of  real  property  by  the  sheriff  on  an  execution  issued 
on  a  judgment  more  than  seven  years  after  such  judgment  was  rendered  was 
valid,  and  effectual  to  pass  title  to  the  purchaser;  Judge  Sbldon,  in  the  opin- 
ion of  the  court,  holding  that  the  statute  did  not  discbarge  the  debt,  but  acts 
exclusively  upon  the  remedy,  the  learned  judge  saying:  "It  would  be  contrary, 
therefore,  to  all  just  rules  of  construction,  to  extend  its  operation  beyond  a 
fair  and  reasonable  interpretation  of  its  language.     The  reasoning  which  has 
80  fully  established  that  statutes  of  tliis  sort  act  upon  the  remedy  only,  and 
not  upon  the  debt,  equally  proves  that  the  operation  of  the  statute  in  question 
here  b  confined  to  the  particular  remedy  by  action."    This  continued  to  be  the 
law  until  the  adoption  of  the  Code  of  Procedure.    By  section  63  of  that  Code, 
it  was  provided,  from  the  time  of  filing  tlie  transcript  of  a  justice's  judgment, 
"the  judgment  shall  be  a  judgment  of  the  county  court;    *    *    «    but  no 
such  judgment  for  a  less  sum  than  $25  exclusive  of  costs,  hereafter  docketed, 
shall  be  a  lien  upon,  or  enforced  against,  real  property. "    By  section  90,  it  was 
provided  that  an  action  could  be  commenced  "upon  a  judgment  or  decree  of 
any  court  of  the  United  States,  or  of  any  state  or  territory  within  the  United 
States,  within  twenty  years,"  and  was  a  lien  upon  real  property  for  10 years, 
(section  282,)  thus  abrogating  the  six-years  limitation  of  the  Revised  Statutes, 
and  placing  a  judgment  of  a  justice  of  the  peace,  so  far  as  the  remedy  of  en- 
forcing it  is  concerned,  upon  the  same  footing  as  a  judgment  of  a  court  of 
record.    JHeffenhaoh  v.  Roch,  112  N.  Y.  621,  20  N.  E.  Rep.  560.     Section 
3017  of  the  Code  of  Civil  Procedure  provides  that  on  the  filing  of  a  justice's 
judgment  "the  judgment  is  deemed  a  judgment  of  tlie  county  court  of  that 
county,  and  must  be  enforced    accordingly,"    but   "is  not  a  lien   upon, 
and  cannot  be  enforced  against,  real  property,   unless  it  is  tor  $25  or 
more,  exclusive  of  costs."    By  section  882,  subd.  7,  it  is  provided  that  an  ac- 
tion upon  a  judgment  rendered  in  a  court  not  of  record  must  be  commenced 
■within  six  years.    These  provisions  of  the  Code  of  Civil  Procedure  have  ma- 
teriHlly  changed  the  law  in  respect  to  a  judgment  of  a  justice  court,  and  restored 
the  provision  of  the  Revised  Statutes.    It  is  settleil  beyond  question  by  the 
court  of  appeals,  in  Dieffenbach  t.  Roch,  supra,  tliat  no  action  can  be  main- 
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tained  upon  a  Jndgment  of  the  justice  court  after  the  lapse  of  six  years;  bat 
I  do  not  think  that  section  382  has  any  application  to  proceedings  instituted 
supplementary  to  execution  to  enforce  the  judgment.  Such  a  proceeding  ia 
not  an  "action  upon  a  judgment." 

Proceedings  in  courts  are  by  the  Code  divided  into  two  general  classes. — 
actions  and  special  proceedings;  and  an  action  is  defined  toJbe  "an  ordinary 
prosecution  in  a  court  of  justice,  by  a  party  against  another  party,  for  the  en- 
forcement or  protection  of  a  right,  the  redress  or  prevention  of  a  wrong,  or 
the  punishment  of  a  public  offense."  Section  33%).  "Every  other  prosecu- 
tion by  a  party  for  either  of  the  purposes  specified  in  the  last  section  is  a  spe- 
cial proceeding."  Section  3334.  And  by  section  2433  these  proceedings  are 
declared  to  be  special  proceedings.  Even  if  the  language  of  the  Code  is  to  be 
literally  construed,  this  proceeding  is  not  an  "action  upon  a  judgment,"  and 
consequently  not  within  the  provisions  of  subdivision  7  of  section  382,  declar- 
ing thiit  an  action  upon  a  judgment  rendered  in  a  court  not  of  record  must  be 
commenced  within  six  years,  while  section  414  declares  that  the  word  "ac- 
tion," contained  in  this  chapter,  is  to  be  construed,  when  it  is  necessary  so  to 
do,  as  including  a  special  proceeding.  I  do  not  think  it  is  to  be  construed  as 
a  limitation  applicable  to  this  proceeding,  in  view  of  the  language  contained 
in  the  first  subdivision  of  tliis  section,  that  it  does  not  apply  to  "an  action 
where  a  different  limitation  is  specially  prescribed  bylaw."  This  view  is 
strengthened  by  an  examination  of  section  2458  of  the  Code.  To  entitle  a 
party  to  institute  this  proceeding,  an  execution  must  have  Issued  out  of  a 
court  of  record  to  the  sheriff  of  the  county  where  the  transcript  is  filed;  and, 
if  it  is  a  judgment  of  a  justice  court,  on  filing  the  transcript  thereof  with  the 
county  clerk  it  is  to  be  "deemed  a  judgment  of  the  county  court,  and  enforced 
accordingly."  The  executiop  issued  by  the  clerk  on  such  a  judgment  is  an 
execution  issued  out  of  a  court  of  record  to  enforce  the  judgment.  This  is 
the  practice  followed  in  cases  arising  on  judgments  from  justice  courts,  and. 
if  it  is  not  an  execution  issued  out  of  a  court  of  record,  no  proceeding  supple- 
mentary to  execution  on  justice's  judgment  can  be  instituted;  and  that,  I  be- 
lieve, is  not  claimed.  It  was  so  held  by  tl)e  general  term  of  the  supremecoart 
Jn  Rose  v.  Henry,  37  Hitn,  397.  In  that  case  the  plaintiff  obtained  judgment 
in  a  justice  court  against  the  defendant  in  October,  1877,  and  filed  a  transcript 
in  the  county  clerk's  office  in  March,  1885,  more  than  six  years  after  the  ren- 
dition of  the  judgment,  and  moved  the  county  court  for  leave  to  issue  an  ex- 
ecution. Justice  Dykman,  in  delivering  the  opinion  of  the  court,  says  that 
the  statute  of  limitations  operates  only  on  the  remedy  by  action;  that  the  judg- 
ment is  neither  extinguished  nor  dead;  that  even  a  civil  action  could  have  been 
maintained  upon  it,  if  the  statute  of  limitations  bad  not  been  interposed  u  s 
defense;  that  the  six-years  statute  of  limitations  has  no  application,  and  can- 
not be  invoked  to  defeat  a  statutory  remedy  by  execution.  Section  3017, 
which  relates  to  transcripts  of  justices'  judgments,  provide  that  such  a  judg- 
ment "is  deemed  a  judgment  of  the  county  court,  and  must  be  enforced  ac- 
cordingly," obviously  intending  to  provide  that  such  a  judgment  should  be  en- 
forced in  like  manner  as  judgments  of  courts  of  record.  An  action  upon  a 
judgment  is  not  necessarily  a  proceeding  to  enforce  the  judgment,  but  maybe 
for  tlie  purpose  of  renewing  it,  and  continuing  it  in  force.  It  seems  to  me 
that  this  language  necessarily  refers  to  the  steps  to  be  taken  bj  execntion, 
and  proceedings  supplementary  thereto. 

Another  reason  why  this  section  has  no  application  to  proceedings  to  en- 
force a  judgment  is  that  section  2435  expressly  provides  that  tiiis  proceeding 
may  be  instituted  at  any  time  within  10  years  after  the  return  of  the  execu- 
tion against  the  property  wholly  or  partly  unsatisfied,  as  presci-ibed  in  section 
2458,  providing  a  limitation,  applicable  to  these  proceedings,  independent  and 
distinct  from  that  prescribed  in  section  382.  Chapter  4,  in  which  section  382 
is  found,  is  general,  and  relates,  in  terms,  to  classes  of  actions  to  which  it 
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is  applicable,  and  recognizes,  as  Is  seen  by  section  412  of  the  same  chapter, 
the  fact  that  different  limitations  are  specially  prescribed  by  law  to  which 
that  chapter  has  no  application.  In  construing  and  determining  the  effect  of 
the  different  proviaions  of  the  Code  with  respect  to  each  other,  they  are 
deemed  to  have  been  enacted  simultaneoosly,  (section  8355;)  and,  when  a  sep- 
arate limitation  for  the  commencement  of  a  proceeding  is  provided  for  by  a 
chapter  devoted  to  that  proceeding,  it  seems  to  me  quite  conclasive  that  the 
legislature  did  not  Intend  that  the  limitation  prescribed  by  section  382  siiould 
be  applicable  to  proceedings  where  the  limitation  was  specially  prescribed. 

There  is  another  reason  why  the  trial  court  should  not  have  granted  the  mo- 
tion to  dismiss  the  plaintiff's  complaint,  if  the  defendant's  contention  is  to  be 
npheld.  The  answer  is  a  general  denial  only,  and  the  statute  of  limitations 
cannot  be  raised  without  pleading  it.  Section  413  provides  that  "the  objec- 
tion that  the  action  was  not  commenced  within  the  time  limited  can  be  taken 
only  by  answer."  It  has  always  been  the  rule  that  the  statute  of  limitations 
was  not  an  extinguishment  or  discharge  of  the  debt,  but  affected  the  remedy 
only.  The  debt  continued;  and,  if  a  party  desired  to  avail  himself  of  the  stat- 
ute in  an  action  on  a  debt,  he  must  set  it  up  in  his  pleadings.  Brazill  v.  Ishatn, 
12  N.  T.  9;  WtUtermire  v.  Weatowr,  supra;  Rose  v.  Henry,  37  Hun,  397. 
The  secUon  simply  provides  that  no  action  shall  be  commenced  after  six  years. 
It  does  not  declare  that  the  judgment  is  presumed  to  be  paid  and  satisfied,  as 
it  does  (section  376)  of  judgments  rendered  in  a  court  of  record.  This  class 
of  judgments  are  declared  by  section  376  presumed  to  be  paid  and  satisfied 
aftertheexpiration  of  twenty  years.  This  presumption  is  conclusive.  And, 
in  a  proceeding  based  upon  such  a  judgment  after  the  lapse  of  20  years,  no 
plea  of  the  statute  of  limitations  would  be  necessary,  unless  it  be  to  comply 
with  section  378;  and  the  question  could  be  raised  by  demurrer,  because  it  ap- 
pe«r8  on  the  face  of  the  complaint  that,  from  the  lapse  of  time,  the  judgment 
is  by  law  presumed  to  be  paid,  and  no  action  could  be  maintained  upon  the 
facts  stateid.  Under  the  section  relating  to  justice  court  judgments,  no  such 
preaamption  arises;  and,  if  a  party  intends  to  take  the  benefit  of  the  statute 
of  limitations,  he  must  interpose  the  statute  in  his  answer. 

The  defendant  relies  upon  a  number  of  recent  decisions  to  sustain  his  view 
of  the  law.  The  case  of  Dieffenhaoh  v.  Roch,  supra,  I  do  not  think  is  in 
point,  and  does  not  decide  the  question  here  involved.  In  that  case  the  plain- 
tiff commenced  an  action  to  have  bis  judgment  of  $221.79,  obtained  in  a  jus- 
tice conrt,  set  off  against  defendant's  judgment  rendered  in  a  court  of  record, 
aod  that  the  defendant  be  required  to  receive  from  him  the  balance  of  his  j  udg- 
ment,  and  satisfy  and  discharge  the  same.  The  court  of  appeals  held  that 
(ucb  a  judgment  is  not  a  judgment  of  a  court  of  record;  that  it  is  rendered  in 
a  justice  court,  and  that  an  action  cannot  be  maintained  on  such  a  judgment 
after  the  lapse  of  six  years;  that  it  is  a  mere  statutory  judgment  of  the  county 
court;  and  that  section  376  applies  only  to  judgments  rendered  in  courts  of 
record.  In  Davidson  v.  Horn,  47  Hun,  51,  the  question  arose  on  a  motion 
for  the  appointment  of  a  receiver,  where  a  transcript  bad  been  filed  and  judg- 
ment docketed  more  than  six  years  after  the  rendition  of  ajudgment  in  a  jus- 
tice court.  The  general  term  held  that  the  statute  of  limitations  was  a  vested 
right,  and,  as  the  statute  had  run  before  the  filing  of  the  transcript,  the  plain- 
tiff could  not  be  divested  of  such  a  right,  and  it  could  be  asserted  when  the 
first  opportunity  presented,  and  that  proceedings  to  enforce  the  judgment 
could  not  be  maintained.  The  attention  of  the  court,  in  this  case,  does  not 
seem  to  have  been  called  to  the  language  of  section  2435  of  the  Code  of  Civil 
Procedore,  providing  for  a  different  limitation ;  and  the  effect  of  that  section 
is  not  considered.  The  case  of  Rose  v.  Henry,  however,  is  of  equal  authority, 
and  more  in  accord  with  the  fair  interpretation  of  the  Code  as  to  these  pro- 
ceedings, and  should  be  followed.  Herrman  v.  Stalp,  6  2f.  Y.  Supp.  514,  is 
relied  upon  as  sustaining  the  defendant's  position.    The  question  before  the 
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court  In  that  case  was  whether  an  execution  could  be  issued  on  a  Judgment 
rendered  in  the  district  court  of  Kew  York  city  after  the  lapse  of  six  yean; 
and  the  court,  on  the  authority  of  Dieffenbach  v.  Sooh,  held  that  a  judgment 
had  no  vitality  after  six  years,  and  was  practically  dead,  and  that  a  live  exe- 
cution could  not  issue  on  a  dead  judgment.  With  all  due  respect  to  the 
learned  court,  it  seems  to  me  that,  in  assuming  that  the  case  of  Dieffenbach 
v.  Rooh  was  an  authority  on,  or  decisive  of,  the  question,  proper  attention 
was  not  given  to  the  eflect  of  the  statute  of  limitations  provided  for  by  the 
section  of  the  Code  authorizing  such  proceedings.  The  statute  of  limitations 
dops  not  extinguish  or  discharge  the  judgment,  and,  at  most,  can  have  such 
eflect  only  as  the  statute  declares, — a  bar  to  the  plaintiff's  remedy  by  action 
on  the  judgment, — which  is  quite  a  different  proceeding  from  the  remedy  pro- 
vid»>d  for  enforcing  the  judgment.  The  right  of  a  party  to  enforce  collection 
of  his  judgment  should  not  be  interfered  with  by  the  court  unless,  from  the 
plain  wording  of  the  statute,  such  right  is  taken  away.  Waltermtre  v.  Weit- 
over,  supra. 

Aa  I  read  section  2435  of  the  Code,  the  right  to  pursue  his  remedy  by  ese- 
cution  or  supplementary  proceedings  extends  for  ten  years,  and  he  is  only 
barre<I  if  he  attempts  to  renew  his  judgment  for  another  period  of  six  yean 
by  action.  If  these  views  are  correct,  they  lead  to  a  reversal  of  the  judg- 
ment 

Beokwith,  C  J.,  concurs  in  the  result. 


BOASBEBO  V.  CrOHAN  it  ol. 

(Superior  Court  of  Buffalo,  General  Term.    April  9, 1890.) 

Lm  tsBxnuiicx—IixnivAi,  Aid— Benefioiabibs. 

Laws  N.  Y.  1879,  c.  189,  incorporating  a  mutual  aid  society,  provides  (section  S) 
that  its  object  is  to  assist  aad  support  members  or  their  families  in  case  of  want, 
sickness,  or  death.  Section  3  provides  for  a  benoflciary  fund.  Section  4  provides 
that  the  beneficiary  f nnd  may  be  provided  and  set  apart  to  the  families,  heirs,  or 
legal  representatives  of  deceased  or  disabled  members^r  to  snch  persons  as  socli 
deceased  member  may,  while  living,  have  directed.  The  beneficiary  fond  shall 
not  be  liable  to  be  seized,  taken,  or  appropriated  by  any  legal  or  equitable  prooess, 
to  pay  any  debt  of  such  deceased  member.  Held,  that  a  member  nas  no  property 
interest  in  the  beneficiary  fund,  and  a  designation  of  a  beneficiary  to  receivs  tM 
money  and  pay  the  member's  debts  is  Invalid.    Reversing  7  N.  Y.  Supp.  &. 

Appeal  from  trial  term. 

Action  by  Isaac  Boasberg  against  Timothy  J.  Cronan  and  Empire  Lodge 
No.  57,  Empire  Order  of  Mutual  Aid.  The  complaint  in  this  action  alleges 
that  Daniel  Cronan,  now  deceased,  in  his  life-time  entered  into  a  contract 
with  a  lodge  of  the  Empire  Order  of  Mutual  Aid,  to  insure  his  life,  tor  the 
benefit  of  the  defendant,  in  the  sum  of  $1,000;  that  said  defendant,  at  the 
request  of  deceased,  agreed  to  accept  said  sum  as  a  trustee  for  the  benefit  of 
creditors  of  deceased,  and  for  the  benefit  of  plaintiff,  and  to  pay  said  crediton 
ratably  and  in  proportion  to  their  claims;  then  alleges  the  indebtedness  of 
Daniel  Cronan  to  plaintiff;  that  the  defendant  threatens  to  appropriate  said 
money  to  other  and  different  purposes  than  those  provided  for  in  said  bust, 
and  to  prevent  plaintiff  from  having  or  receiving  any  of  said  money.  An 
injunction  was  obtained  restraining  defendant  corporation  from  paying  said 
money  to  defendant  Cronan.  Issue  was  joined  upon  this  complaint,  undi 
trial  had.  which  resulted  in  a  judgment  in  favor  of  plaintiff  for  the  amount 
of  his  claim,  with  costs.    From  this  judgment  the  defendant  Cronan  appeals. 

Argued  before  Beokwith,  C.  J.,  and  Hatch,  J. 

John  T.  Joyce,  for  appellant.     TJllman  A  Ullman,  for  respondent. 

Hatch,  J.  The  defendant  corporation  makes  no  defense  to  this  action; 
but  admits  liability  to  pay  the  said  sum  of  $1,000  to  whoever  the  court  decrees 
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«ntitled  thereto.    The  qnesUon  presented  upon  this  appeal  is,  can  the  in- 
sured, during  life,  so  far  control  the  fund  by  the  creation  of  a  trust  or  other- 
wise as  to  make  it  applicable  to  the  payment  of  his  debts  after  death?    The 
answer  to  this  requires  an  examination  of  the  contract  made  by  the  Insuring 
company  and  the  assured,  and  the  character  of  the  interest  which  the  latter 
takes.     The  Empire  Order  of  Mutual  Aid  is  a  corporation  created  under  and 
by  virtue  of  chapter  189,  Laws  1879.    Section  2  of  said  act  provides  that  the 
objects  of  Incorporation  are  to  improve  the  moral,  mental,  and  social  condi- 
tion of  the  members,  to  prevent  strikes,  and  to  aid,  assist,  and  support  mem- 
bers or  their  families,  in  case  of  want,  siclcness,  or  death.    Section  3  authorizes 
the  creation,  management,  and  disbursement  of  a  beneficiary  fund.    Section 
4  provides:  "Such  beneficiary  fund  as  may  be  ordained  suitable  by  said  Grand 
Lodge  of  the  state  of  New  York  may  be  provided  and  set  apart  to  be  paid  over 
to  the  families,  heirs,  or  legal  representatives  of  deceased  or  disabled  mem- 
bers, or  to  such  person  or  persons  as  such  deceased  member  may,  while  liv- 
ing, have  directed;    •    *    *    and  such  beneficiary  fund,  so  provided  and 
paid,  shall  be  exempt  from  execution,  and  shall  not  be  liable  to  be  seized, 
taken,  or  appropriated  by  any  legal  or  equitable  process,  to  pay  any  debt  or 
liability  of  said  deceased  member. "   The  proof  upon  the  trial  tended  to  establish, 
and  the  court  found,  that  the  defendant  was  duly  designated  by  deceased,  in 
bis  life-time,  as  beneficiary  in  the  sum  of  81,000;  that  said  defendant,  in 
consideration  of  said  sum,  agreed  to  pay  the  creditors  of  deceased  the  amounts 
due  them,  pay  bis  funeral  expenses,  and  erect  a  monument  over  his  grave; 
that  plaintiff  was  a  creditor,  and  became  entitled  t^o  judgment  for  the  amount 
of  his  approved  claim.    The  finding  of  the  court,  in  language,  is  "that  de- 
fendant, in  consideration  of  the  sum  of  91,000,  agreed  to  pay  creditors,"  etc. 
If  such  finding  be  construed  literally,  it  would,  if  warranted  by  the  evidence, 
support  the  judgment  rendered,  but  it  is  to  be  construed  in  connection  with  the 
other  findings  and  the  proof,  and,  when  so  construed,  it  appears  that  its  true 
interpretation  is  that  the  thousand  dollars  received  by  defendant  is  such  sum 
as  he  received  by  virtue  of  his  designation  as  beneficiary  in  the  certificate  is- 
sued by  the  corporation,  and  alone  furnishes  the  consideration  to  support  the 
judgment;  otherwise  there  would  be  a  fnilure  of  evidence  to  support  the  find- 
ing.   It  is  the  duty  of  the  court  to  construe  and  harmonize  findings,  so  as  to 
give  them  effect,  when  possible.     Oreen  v.  Kotoorth,  113  N.  Y.  467,  468,  21 
N.  E.  Bep.  165.    It  is  clear,  from  the  provisions  of  the  act  of  incorporation, 
that  the  fund  authorized  to  be  created  has  for  its  fundamental  object,  so  far 
as  the  same  relates  to  the  payment  of  the  fund  after  death,  the  providing  a 
sum  of  money  for  the  benefit  of  families,  heirs,  or  legal  representatives  of 
deceased  persons,  solely  applicable  to  such  purpose,  freed  from  any  liability 
of  seizure  for  debt.    The  contract  of  insurance  is  executory  in  its  character, 
and,  under  the  provisions  of  this  act,  the  agreement  of  the  association  was  to 
pay  to  certain  persons  named  in  the  statute,  or  to  such  person  or  persons  as 
the  insured  should  designate  in  his  life-time.     There  is  nothing  in  the  act  or 
in  the  by-laws  of  the  corporation  which  enlarges  in  this  regard  the  rights  of 
the  parties   with  respect  to  the  fund.    There  is  no  property  vested  in  the 
insured,  or  property  right,  in  any  sense,  and  it  does  not  form  any  part  of  his 
estate.     Bishop  v.  Grand  Lodge,  etc..  112  N.  Y.  627,  20  N.  £.  Bep.  562; 
9reeno  v.  Qreeno,  23  Hun,  478;  Uellenberg  v.  DUtriot  No.  1,  eto.,  94  N.  Y. 
Sao.    As  it  forms  no  part  of  his  estate,  it  dues  not  pass  to  his  executor  or  ad- 
ministrator, and  a  will  is  ineffectual  for  the  purpose  of  making  it  subject  to 
the  payment  of  debts.     Soton  v.  Association,  33  Hun,  263.    In  the  event 
of  failure  of  persons  to  take  under  the  statute  as  therein  named,  and  in  the 
absence  of  a  designation  by  the  insured,  there  is  no  person  to  taike,  and  the 
corporation  is  under  no  obligation  to  pay.     Hellehberg  v.  District  No.  1, 
etc.,  supra.    The  right,  therefore,  of  the  insured,  in  and  to  the  fund  created, 
is  not  a  property  right,  but  a  right  to  provide  a  fund  to  be  disposed  of  by  the 
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Statute,  or  by  the  naked  power  of  designation;  beyond  this  be  cannot  go  in 
the  control  of  the  fund  or  its  disposition.    Sahtn  v.  Orand  Lodge,  etc.,  5 
N.  Y.  St.  Hep.  151;  Society  v.  Cletidinen,  44  Md.  429.     The  beneflciiiry 
named  takes  no  vested  right  in  the  certificate  of  insurance  until  the  contin- 
gent event  of  death  happens.    Bc^in  t.  Brand,  Lodge,  «ta.,  8  N.  T.  Sopp. 
185;  Luhrs  v.  Lodge,  7  N.  Y.  Supp.  487.     If,  therefore,  the  fund  provided 
is  not  the  property  of  the  assured,  and  he  has  no  property  rights  therein,  he 
cannot  deal  with  it  as  property,  and  Impress  it  with  a  trust  for  the  psyment 
of  debts,  as  the  impress  of  a  trust  upon  the  disposition  of  property  necessa- 
rily presupposes  a  property  right  and  interest  upon  which  the  trust  may  fasten; 
where  that  fails,  the  whole  is  nugatory.     Creditors  dealing  with  the  deceased 
can  in  no  view  be  said  to  have  so  dealt  upon  the  strength  of  the  interest  of 
the  assured,  as  the  act  in  terms  g^ves  notice  of  the  exemption  from  debt,  and 
the  limitation  upon  the  power  of  disposition  is  equally  clear,  so  no  equities 
can  exist  in  that  regard.    It  is  said  that,  but  for  the  agreement  upon  the  part 
of  defendant  to  distribute  the  fund,  he  would  not  have  been  named  as  benefi- 
ciary, and  consequently  that,  having  so  received  it,  equity  will  lay  hold  upon 
the  fund,  impress  it  with  the  trust,  and  distribute  it  accordingly.    If  we  as- 
sume this  to  be  true,  it  does  not  aid  plaintifF,  for  the  reason  tliat  the  trust 
provided  for  was  in  violation  of  law,  and  beyond  the  power  of  deceased  to 
create;  and  if  defendant  by  fraud  procured  himself  to  be  designated,  and  the 
designation  should  be  held  void  for  that  reason,  equity  might  lay  hold  so  far 
as  to  fasten  upon  him  a  trust  ex  malefloio,  and  compel  distribution  of  the 
fund  among  those  empowered  to  take;  but  this  would  only  include  the  other 
persons  named  in  the  statute,  who  would  then  be,  by  law,  empowered  to 
take,  and  would  not  embrace  plaintiff  or  the  other  creditors.    In  re  O'Hara'* 
Will,  95  N.  Y.  403.     This  conclusion  renders  unnecessary  an  examination  of 
other  questions  presented  by  the  record.     The  judgment  appealed  from  is 
therefore  reversed,  and  a  new  trial  ordered,  with  coste  to  abide  the  event 


Toms  v.  Gbeenwood  et  al. 
{Superior  Court  of  Buffalo,  General  Term.    April  10, 1890.) 

1.  Honoir  roa  Nair  Tbia.l  on  Ezoeptions — Qvbstioxb  Iitvolvid. 

A  motion  for  a  new  trial  after  entry  of  an  interlocutory  jadement  on  ezoepttons, 
pursuant  to  Code  Civil  Proo.  {  1001,  brines  up  only  the  questlooB  at  law  preaented 
Dy  the  exceptions  taken  to  the  findings  of  the  oourt  and  its  refusals  to  find. 

3.  Action  to  Sbt  Asidb  Dbed— Undcb  iNrLusNoa. 

While  the  mere  relation  of  parent  and  child  ia  not  sufflclent  to  create  a  presamp- 
tion  of  fraud  or  undue  influence,  so  as  to  avoid  a  transfer  of  property,  or  shift  tte 
burden  of  proof  that  the  transaction  was  fair  and  equitable  upon  the  benefieisi7, 
yet  if  the  otreumstanoes  show  that  the  beneficiary  has  reaped  an  nndne  advu- 
tage,  or  that  the  capacity  of  the  grantor  ia  auoh  that  the  parties  did  not  deal 
on  terms  of  equality,  then  the  transaction  ia  presumed  fraudulent,  unless  it  be 
affirmatively  established  that  the  stronger  party  praotloed  no  deoeptton  and  ued 
no  undue  Innuenoe. 

Motion  for  a  new  trial  on  exceptions. 

Action  by  Joseph  Toms  against  Henry  Greenwood  and  others.  Theie  was 
an  interlocutory  judgment  for  plaintiff,  and  defendant  Greenwood  moves  for 
a  new  trial. 

Argued  before  Beckwith,  C.  J.,  and  Hatch,  J. 

Simon  Fleisohmann,  for  defendant  Greenwood.  Worthington  C.  lUntr, 
for  plaintiff.    Frank  O.  Fergtuon,  guardian  ad  litem,  for  infant  defendant). 

Hatch,  J.  There  was  no  appeal  by  the  defendant  from  the  interlocntory 
judgment  entered  in  this  action.  The  matter,  therefore,  comes  to  this  court 
upon  the  motion  for  a  new  trial  alona  This  practice  is  authorized  bysectloo 
1001,  Code  Civil  Proc,  which  provides  that  a  motion  may  be  made  for  anew 
trial  upon  one  or  more  exceptions  after  the  entry  of  the  interlocutoiyjudg- 


Digitized  by 


Google 


Super.  Ct.  Bn£]  toms  v.  greenwood.  667 

ment,  and  before  tbe  commencement  of  the  hearing  directed  therein,  such 
motion  to  be  heard  at  the  general  term.  Frdllminary  question  is  made  as  to 
what  ia  thus  brought  up  for  review.  It  is  claimed  by  defendant  that  the 
whole  record  and  evidence  is  open  to  examination  by  the  appellate  court,  and 
that  the  question  for  consideration  is  whether,  upon  the  whole  case,  injustice 
has  been  done  to  the  appellant.  We  do  not  think  the  rule  as  broad  as  this. 
It  was  Bald  by  Judge  Earl  In  Raynor  v.  Rajftwr,  94  N.  Y.  252:  "There  is 
this  difference  between  an  appeal  from  an  interlocutory  judgment  and  a 
motion  for  a  new  trial,  under  section  1001.  The  motion  must  be  based  fipon 
one  or  more  exceptions,  and  hence  can  present  only  questions  of  law.  The 
appeal  brings  to  the  general  term  for  review  both  questions  of  law  and  fact. 
Hence  the  appeal  always  brings  up  the  same  questions  which  can  be  presented 
upon  the  motion,  but  the  motion  does  not  always  present  the  same  questions 
which  can  be  argued  upon  the  appeal."  This  clear  statement  leaves  no  ques- 
tion but  that  the  court  upon  this  review  is  limited  to  the  questions  of  law 
presented  by  the  exceptions  taken  to  the  findings  of  the  court  and  its  refusals 
to  find. 

The  action  is  brought  to  vacate  and  set  aside  certain  deeds,  one  executed  bj 
Charlotte  Toms,  wife  of  the  plaintiff,  deceased,  in  her  life-time,  to  the  defend- 
ant Greenwood,  and  by  him  to  the  defendant  King,  alleged  to  be  in  fraud  of 
the  rights  of  plaintiff  and  of  the  infant  defendants.    The  court  has-  found 
that  the  first  of  said  deeds  was  procured  by  the  fraud,  undue  and  improper 
influence,  of  the  defendant  Greenwood,  exercised  upon  the  said  Charlotte 
Toms,  and  that  by  reason  thereof  the  same  was  void,  and  it  thereupon  directed 
judgment  for  its  cancellation.     Defendant  Greenwood  contends  that  this  find- 
ing of  fact  is  without  evidence  sufi9cient  to  support  it;  the  exception  taken 
raises  this  point,  and  thus  presents  a  question  of  law  for  our  consideration. 
Sickles  V.  Flanagan,  79  N.  Y.  224;  Bank  v.  Sirret,  97  N.  Y.  320.     The 
court  in  examining  this  question  is  not  restricted  to  a  consideration  of 
whether  there  is  no  evidence  to  support  the  finding,  but  whether  there Issach 
an  absence  of  evidence  as  that  the  court  can  say,  as  matter  of  law,  the  fact 
found  was  unproved.    JBToZi  v.  SteDCTW,  116  N.  Y.  201,  22  N.  E.  Rep.  374.     An 
examination  of  the  evidence  is  therefore  required.    Charlotte  Toms  was  the 
daughter  of  the  defendant  Greenwood.    She  was  married  to  the  plaintiff  in 
1880,  when  an  infant,  between  18  and  20  years  of  age.     The  same  year  of  the 
marriage  Greenwood  began  living  with  them,  and  so  continued  to  the  death 
of  the  wife,  which  occurred  in  October,  1886,  and  thereafter  continued  to 
reside  in  the  house  with  the  plaintiff  until  March  10,  1889,  when,  a  difficulty 
arising,  he  left  the  house,  and  on  the  next  day,  while  out  of  possession, 
deeded  the  premises  to  the  defendant  King,  without  her  knowledge,  the  con- 
sideration recited  therein  being  one  dollar.    Four  children  were  born  of  tbe 
marriage,  two  of  which  survive,  aged,  respectively,  eight  and  three  years. 
At)out  September,  188U,  Greenwood  and  Toms  negotiated  and  finally  consum- 
mated an  arrangement  with  Mr.  Box  for  the  purchase  of  a  lot  and  the  erec- 
tion of  a  house  at  the  agreed  price  of  $750;  SlOO  being  paid  down,  and  the 
balance  secured  by  bond  and  mortgage.     Tbe  premises  were  deeded  to  Char- 
lotte Toms,  and  the  object  of  the  purchase  by  all  the  parties  was  to  provide  a 
home  for  the  family  of  Toms.    It  is  conceded  that  both  Toms  and  Greenwood 
made  payments  upon  the  house,  part  in  principal  upon  tbe  mortgage,  and 
also  for  repairs,  water-bills,  taxes,  and  Improvements,  continuing  from  the 
date  of  the  purchase  to  the  time  when  Greenwood  left,  and  that  Toms  and  his 
family,  with  Greenwood,  continuously  resided  therein.     The  evidence  is  quite 
conflicting  as  to  the  extent  of  tbe  payments  made  by  Toms  and  Greenwood. 
Tbe  former  claims  to  have  paid  in  ail  about  the  sum  of  S4S4  upon  the  pur- 
chase price,  and  in  repairs  about  the  sum  of  S149,  while  Greenwood  claims  to 
have  paid  upon  the  purchase  all  that  was  paid,  with  the  exception  of  $100, 
and  for  all  the  repairs,  except  some  insignificant  sums.    Both  parties  are  cor- 
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roborated  in  their  several  claims  by  the  testimony  of  witnesses  and  bycircum- 
Klances.  It  seems  plain  that,  so  far  as  this  question  bears  upon  the  main 
issue  in  the  case,  the  conclusion  of  the  court  in  plaintiff's  favor  is  not  witii- 
out  sufficient  evidence  to  sustain  it. 

On  the  19th  day  of  March,  1885,  Charlotte  Toms  executed  and  delivered  to 
Greenwood  a  deed  of  these  premises,  subject  to  the  Box  mortgage.    The  con- 
sideration expressed  in  the  deed  was  $750,  but  at  no  time  was  any  considera- 
tion paid  by  Greenwood  to  the  grantor  therein  for  the  conveyance;  the  con- 
sideration he  claims  will  be  hereafter  noticed.     Toms  was  not  present  when 
the  deed  was  executed,  and  he  claims  that  be  knew  nothing  of  it  until  the 
ditficuity  arose  which  resulted  in  Greenwood's  leaving  the  house.    Upon  this 
point  Toms  was  contradicted  by  Greenwood,  who  testified  ttiat  the  talk  was 
had  the  night  prior  to  the  execution  of  the  deed,  and  at  other  times,  and  that 
Toms  requested  the  transfer  of  Ibe  title  to  be  made,  and  when  done  the  deed 
was  immediately  recorded,  Toms  informed  of  it,  and  he  expressed  his  satisfac- 
tion with  it.    Two  witnesses,  daughters  of  the  defendant  King,  testified  to 
conversations  between  Toms  and  his  wife  in  which  the  transfer  was  men- 
tioned before  and  after  the  deed  was  executed.    Plaintiff  also  produced  a  wit- 
ness, Odeli,  who  testifies  that  in  April,  1889,  Toms  sent  for  him  and  nego- 
tiated about  buildiug  an  addition  upon  the  house;  the  addition  which  witness 
thought  should  be  built  Toms  thought  he  could  not  afford;  and  thereupon 
Greenwood  stated  that  he  had  some  money,  and  might  as  well  put  it  into  the 
house  to  help  Toms,  as  he  had  had  bad  luck  in  losing  bis  wife  and  children; 
and  thereupon  Odell  made  a  contract  with  Greenwood  to  build  an  addition. 
Subsequently  Toms  employed  Odell  to  paint  the  house,  and  do  some  inside 
work,  for  which  he  paid  him.    During  all  this  period  Greenwood  had  lived  in 
the  family.    He  paid  no  board,  but  paid  some  grocery  bills,  at  one  time  atwot 
SlOO,  which  is  the  only  one  specified  in  amount,  and  some  other  expenses  con- 
nected with  the  house.    This  covered  a  period  of  about  nine  years,  as  it  does 
not  appear  that  any  change  was  made  after  Mrs.  Toms'  death.     One  reason 
assigned  by  Greenwood  for  the  execution  of  the  deed  is  that  Toms  and  wife 
were  much  in  debt  to  him.     This  must  fail  as  a  reason,  unless  the  payments 
made  upon  the  house  are  to  be  treated  as  having  been  made  by  Greenwood,  as 
claimed  by  him,  for  the  statement  is  much  too  general,  of  payments  made  for 
the  support  of  Toms'  family,  upon  which  to  predicate  a  liability  equal  in 
amount  to  the  value  of  the  property  at  the  time  of  the  transfer,  or  approximat- 
ing such  sum,  as  the  only  specific  item  is  the  SlOO  grocery  bill;  but  the  case 
is  void  of  proof  to  show  that  Mrs.  Toms  was  indebted  to  any  one  lieyond  the 
sum  of  atx)ut  $20,  as  Greenwood  does  not  claim  that  he  paid  any  bills  upon 
her  credit.     The  testimony  is  general  that  they  were  indebted,  but  such  proof 
is  insufficient  to  establish  the  debt  against  Mrs.  Toms,  even  though  it  be  con- 
ceded that  she  was  liable  for  purchases  made  by  her.     As  to  the  advances 
made  by  Greenwood  for  the  purchase  of  the  house,  assuming  them  made  as 
he  states,  it  did  not  create  a  debt  against  Mi-s.  Toms.     On  the  contrary,  the 
whole  evidence  shows,  and  it  is  conceded  as  well,  that  Greenwood  was  actu- 
ated by  but  one  motive,  and  that  was  to  provide  a  home  for  Mrs.  Toms  and 
her  family.     The  act  is  consistent  with  the  existing  relation,  and  Mrs.  Toms 
held  the  title  free  and  clear  of  any  legal  obligation  in  favor  of  Greenwood  or 
any  one  else.     There  was  no  agreement  for  future  advances  of  money  to  ba 
expended  for  the  benefit  of  Mrs.  Toms  or  family,  or  for  improving  the  prop- 
erty, and  in  fact  nothing  was  expended,  of  any  amount,  until  aliout  four  years 
after  the  death  of  Mrs.  Toms.     It  was  therefore  competent  to  find  that  the 
transfer  was  made  without  consideration.     But  the  main  reason  assigned  by 
Greenwood  to  support  the  conveyance  is  the  desire  of  Mr.  and  Mrs.  Toms  to 
remove  the  property  beyond  the  reach  of  creditors.    It  has  already  been  noted 
that  there  were  no  debts  against  Mrs.  Toms  that  could  at  the  time  have  been 
made  a  lien  upon  the  property,  if  placed  in  judgment.    It  may  have  l>eentliat 
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she  believed  that,  for  the  debts  then  existing  against  Toms  and  herself,  the 
property  might  be  taken,  and  if  Greenwood  knew  otherwise,  and  she  was 
induced  to  thus  part  with  the  title  to  him,  then,  clearly,  it  was  a  frand  upon 
her  rights,  and  she  was  subjected  to  such  improper  influences  as  would  avoid 
the  deed.    If  she  was  induced  to  do  it  by  the  statement  of  Turns,  combined 
'With  that  of  Greenwood,  a  like  result  would  follow.     Toms  states  that  he 
knew  the  property  was  not  liable  for  his  debts,  and  denies  that  he  ever  made 
the  statement,  and,  in  addition,  that  he  was  not  at  that  time  threatened  with 
any  suit,  nor  was  ills  wife,  and  that  in  fact  no  judf^ment  has  ever  been  ob- 
tained against  him  or  his  wife  in  her  life-time.     This  condition  furnishes 
quite  a  strong  circumstance  to  show  that  the  motive  for  the  execution  of  the 
deed  did  not  exist,  and  furnishes  ground  for  the  disbelief  of  Greenwood  in  that 
respect.    Other  circumstances  exist  which  are  to  be  noticed  in  this  connec- 
tion.   It  is  true  that  Toms'  knowledge  of  the  execution  of  the  deed  or  want 
of  it,  standing  alone,  would  not  affect  the  transaction,  but,  if  that  was  con- 
cealed from  him,  it  may  be  considered  as  throwing  light  upon  the  transaction 
bearing  upon  Greenwood's  good  faith.     Toms  claims  to  have  known  nothing 
of  it,  and  to  that  end  shows  that  he  continued  to  improve  the  property,  paying 
oat  money  thereon.     Odell  states  that  when  he  made  the  contract  with  Green- 
wood his  ownership  was  not  disclosed,  but,  on  the  contrary,  he  said  be  was 
doing  this  to  help  Toms.    The  fact  of  Greenwood's  going  to  Hume,  who  drew 
the  deed,  with  whom  it  did  not  appear  the  parties  had  ever  dealt,  when  he  was 
after  compelled  to  go  to  Box  to  arrange  the  other  papers ;  that  this  was  the  only 
piece  of  property  owned  by  Mrs.  Toms,  or  that  had  ever  been  owned  by  her; 
and  that  in  thus  divesting  herself  of  title  she  deprived  her  children  of  all  right 
therein,  while  it  does  not  appear  that  she  was  aware  of  the  effect  of  her  act, 
or  was  informed  in  respect  thereto,  and  Greenwood  was, — are  all  circumstances 
bearing  upon  the  good  faith  of  the  transaction.    Mrs.  Toms  was  but  23  years 
of  age,  and  presumably  unacquainted  with  her  strict  legal  rights,  and  those 
of  her  children;  while  it  appears  that  Greenwood  was  an  old  man,  possessed 
of  some  intelligence,  and,  so  far  as  appears,  in  full  possession  of  his  faculties, 
and  informed  to  some  extent  of  the  legal  rights  and  liabilities  of  all  the  par- 
ties; to  the  extent  that  he  was  thus  informed  he  possessed  the  advantage  over 
the  daughter.    The  value  of  the  property  at  the  date  of  the  transfer  is  not 
given,  but  at  the  date  of  the  transfer  to  defendant  King  it  was  worth  from 
01,000  to  91,600,  and  must  have  been  worth  very  nearly  that  when  first  trans- 
ferred.   The  mortgage  had  been  reduced  to  $175,  and  was  the  only  incum- 
brance thereon.     When  Greenwood  left  the  premises  he  immediately  trans- 
ferred the  property  by  deed  to  Mrs.  King,  his  step-daughter,  without  her 
knowledge,  and  for  a  nominal  consideration.    It  further  appears  that,  at  the 
time  of  the  transfer  to  Greenwood,  Mrs.  Toms  had  been  sick,  and  she  had 
previously  relied  more  or  less  in  this  matter  upon  her  father.    It  Is  true  that 
the  testimony  tends  to  show  that  Mrs.  Toms  compelled  obedience  from  her 
father  and  husband  about  the  house.    Such  circumstance,  if  true,  is  not  con- 
trolling, for  it  would  not  militate  against  the  fact  that  she  could  be  easily 
controlled  and  influenced  through  her  fears  of  loss  of  the  property  by  the  on- 
slaught of  creditors.    But  little  importance  might  be  assigned  to  any  one  of 
the  several  circumstances  herein  narrated,  standing  by  itself,  but  when  coupled 
together,  and  viewed  from  the  relations  of  the  parties,  they  become  significant, 
and  tend  with  some  certainty  to  show  that  Greenwood  desired  to  obtain  to 
himself  the  beneflts  which  had  accrued  from  the  purchase,  to  the  exclusion  of 
Toms  and  the  infant  children,  without  making  in  return  any  adequate  com- 
pensation, and  that  the  moving  cause  which  induced  Mrs.  Toms  to  execute 
the  conveyance  was  the  fear  of  loss  from  creditors,  which  as  to  her  did  not 
exist,  and  which  as  to  Toms  are  shown  not  to  have  been  pressing,  ami  were 
groundless  in  fact.    It  is  not  too  much  to  say  that  there  was  evidence  suscep- 
tible of  such  construction.    Adopting  this,  it  was  within  the  province  of  the 
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coart  to  say  that  the  presumption  of  ondne  inflaence  in  procuring  the  execu- 
tion of  the  deed  arose,  and  that  the  burden  of  proof  was  upon  the  beoeficiaiy 
therein  to  establish  that  the  transaction  was  free  and  fair,  and  that  the  evi- 
dence warranted  the  conclusion  that  the  presumption  was  not  overcome.  The 
authorities  upon  this  question  are  not  arrayed  against  this  conclusion.  It 
may  be  conceded,  as  claimed,  that  the  mere  relation  of  parent  and  child  is  not 
sutlicient  to  create  a  presumption  of  fraud  or  undue  influence,  so  as  to  avoid 
a  transfer  of  property,  or  to  shift  the  burden  of  proof  that  the  transaction  was 
fair  and  equitable  upon  the  person  beneflted;  but  if  such  relation  be  estal>- 
lished,  and  the  circumstances  proved  show  that  the  beneficiary  has  reaped  an 
undue  advantage,  or  if  it  appears  that  the  capacity  of  the  person  is  such  that 
the  parties  did  not  deal  on  terms  of  equality,  then  the  burden  is  shifted,  and 
the  transaction  is  presumed  fraudulent,  unless  it  be  afflrmatively  established 
that  the  stronger  party  practiced  no  deception  and  used  no  undue  indoence. 
Qreen  v.  Roworth,  113  N.  Y.  462,  21  N.  E.  Rep.  165;  Cotoee  v.  Cornell,  75 
N.  r.  91;  In  re  Smith's  Wm.  95  N.  Y.  516;  2  Pom.  Eq.  Jur.  951.962.  note 
8;Story.Eq.  Jur.  §308  etaeq.  The  circumstances  of  this  case.already  ad  verted 
to,  bring  it  within  the  principle  of  the  foregoing  authorities,  and  we  find  no 
such  absence  of  evidence  as  will  enable  us  to  say  that  the  finding  is  unauthor- 
ized. We  have  examined  the  other  exceptions  taken,  but  do  not  find  substan- 
tial error  therein.  The  motion  for  a  new  trial  should  therefore  be  denied, 
with  costs. 


Peoplb  ex  rel.  Soer  e.  Crane. 

(Supreme  Court,  General  Term,  Second  Department.    Vebrnaiy  10, 1890i) 

lIiUTiA — Fines — Cocbt-Martiai. 

Under  MiUtary  Code  N.  Y.  {  118,  (L»wa  N.  Y.  1883,  o.  S99,)  which  providet  that 
a  summons  notlMne  a  private  to  appear  before  the  delinquency  court  may  be  lerred 
by  mail,  direoted  toais  residence  or  plaoe  of  business,  a  return  by  the  officer  aerr- 
ing  a  summons,  stating  that  it  had  been  direoted  to  the  private's  "residmiae  or  nsnal 
place  of  business, "  without  stating  that  the  postage  Md  been  prepaid,  give*  the 
court  no  jurisdiction  of  his  person. 

On  oertiorari. 

Augustus  F.  Soer,  a  private  in  Company  E.  fourteenth  regiment  of  Uie 
National  Guards,  was  fined  $13.25  by  a  regimental  court-martial  for  non-«t- 
tendance  at  company  drills  and  for  non-payment  of  company  dues.  He  then 
sued  oat  a  writ  of  certiorari  against  Austin  O.  Crane,  the  president  of  the 
court-martial.  Militory  Code  N.  Y.  g  113.  (Laws  1883,  c.  299.)  provides  for 
the  appointment,  by  the  president  of  the  delinquency  court,  of  a  non-com- 
missioned officer  whose  duty  it  shall  be  to  summon  delinquents  to  appear  be- 
fore the  court,  "which  service  shall  be  personal,  or  by  leaving  such  summoni 
at  the  residence  or  usual  place  of  business,  or  in  towns  or  cities  in  which 
there  is  a  postal  delivery  by  addressing  it  to  [the  delinquent]  through  the  mail, 
directed  to  his  place  of  residence  or  usual  place  of  business." 

Argued  before  Barnard,  i*.  J.,  and  Dykman  and  Fbatt,  JJ. 

John  J.  Leary,  for  relator.     Wdkeman  A  Campbell,  for  respondent. 

Barnard,  P.  J.  The  relator  is  an  enlisted  private  in  Company  E,  foar- 
teenth  regiment  New  York  State  National  Guards.  He  was  retnmed  as 
delinquent  at  drill,  and  for  company  dues.  A  court  was  appointed  to  try 
bim  for  the  offense,  and  he  was  fined  both  for  delinquency  at  drill  and  for 
non-payment  of  company  dues.  The  court  got  no  jurisdiction  of  the  person 
of  the  relator.  Courts  for  the  trial  of  military  offenses  were  provided  for  b; 
Laws  1883,  c.  299.  There  Is  some  confusion  by  reason  of  the  different  desig- 
nations of  the  military  courts.  There  were  three  of  them,  termed  in  the  act 
courts  of  inquiry,  general  courts-martial,  and  delinquency  courts.  Delin- 
quency courts  were  again  divided,  and  courts  for  the  trial  of  delinquency  of 
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officers  are  differently  constituted  from  courts  for  the  trial  of  privates.  Sec- 
tion 104  of  the  act  of  1883  required  a  copy  of  the  charges  to  be  served  on  the 
alleged  delinquent  five  days  before  trial.  This  was  not  done.  Laws  1886, 
c.  412,  amended  this  section  by  leaving  out  the  clause  requiring  notice  of  the 
charges  to  be  served,  so  that  under  this  section  the  proceedings  would  be 
regular  if  no  other  siimlar  provision  has  been  substituted.  By  section  114  of 
the  act  of  1883  no  one  could  be  tried  before  general  courts-martial  unless  a 
copy  of  the  charges  were  served,  and  a  copy  of  the  order  from  the  court,  at 
least  10  days  bdPore  the  court  met.  By  Laws  1888,  c.  332,  the  legislature 
amended  this  section  by  striking  out  the  word  "general,"  and  thus  providing 
that  no  one  could  be  tried  befote  a  court-martial  unless  a  copy  of  the  charges 
were  served  in  advance  of  the  hearing.  Unless  the  legislature  intended  this 
section,  as  amended,  to  reach  all  courts  under  the  Military  C!ode,  enlisted  men 
have  no  notice  of  the  chnrges  against  them.  Section  118  of  the  Laws  of  1883 
requires  a  summons,  but  nothing  else,  and  no  time  was  given;  the  summons 
might  be  forthwith.  It  is  in  accordance  with  the  rules  of  justice  and  the 
uniform  course  of  legislation  to  afford  every  facility  to  an  accused  person  to 
prepare  for  his  defense,  if  be  has  one.  If  this  section  applies  to  all  courts,  as 
the  preceding  section  113  did  in  terms,  the  case  is  defective.  The  service  of 
the  summons  was  not  properly  proven.  It  could  be  served  by  mail  in  cities 
where  there  was  a  postal  delivery,  directed  to  the  defendant's  place  of  resi- 
dence or  place  of  business  as  appears  by  roster.  The  returns  state  that  the 
marshal  served  the  papers  by  mail,  addressed  to  one  of  those  places.  The  re- 
turn does  not  show  that  the  postage  was  prepaid.  It  will  be  assumed  that 
in  a  great  city  like  Brooklyn  there  is  a  postid  delivery,  but  the  papers  should 
make  a  case  at  regular  service.  The  return  does  not  aid  the  matter  in  this 
respect.  That  specifies  one  or  another  address,  without  stating  which,  and 
is  a  return  of  facts  outside  of  the  tetom  of  the  maishai.  Judgment  should 
be  reversed,  with  850  costs. 

Dtkkaii,  J.,  concurs. 

Pbatt,  J.,  {ootiaurrtng.)  The  return  shows  that,  upon  default  of  appearance 
and  answer,  Soer  was  sentenced  to  pay  a  flne;  but  it  does  not  appear  that  any 
proof  was  offered  of  the  delinquencies  of  which  he  was  found  guilty.  The  re- 
torn  is  also  defective,  in  not  containing  the  order  of  the  commanding  officer  ap- 
proving the  sentence.  The  by-laws  are  not  shown  to  provide  a  penalty  for 
their  violation.  For  these  defects  the  proceedings  must  be  reversed,  but 
without  costs. 


HoYST  et  al.  v.  Chisholu. 
(Supreme  Court,  Oeneral  Term,  Firtt  Department,    April  11, 1890.) 

TuTAinHTABT  PoWKKa— EZECnTION  — RiORTS  OT  FCBOHXSEKS. 

Where  a  will  authorizes  the  executors  to  sell  the  real  estate  as  they  "shall  deem 
most  expedient,  and  for  the  best  interest"  of  the  residuary  legatees,  they  cannot 
give  a  good  title  to  one  who  knows  that  they  have  sufficient  funds  to  meet  all  the 
legacies  referred  to  in  the  power  of  sale. 

Sabmission,  on  agreed  facts,  of  a  controversy  between  E.  Clarence  Hovey 
and  another,  executors,  etc.,  ol  Bebecca  E.  Robertson,  and  George  E.  Ohis- 
holm. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bartlett  and  Bakebtt,  JJ. 

Aiulen  &.  Fox,  for  plaintiffs.    John  M.  Bowers,  for  defendant. 

Van  Brunt,  P.  J.  The  plaintiffs,  as  executors,  made  a  contract  with  the 
defendant  for  the  sale  to  him  of  a  piece  of  land  of  which  their  testatrix  died 
seised.    The  defendant  raised  various  objections  to  the    title»  only  one  of 
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which  it  is  considered  necessary  to  notice  here,  viz.,  that  the  execators,  un^Ier 
the  power  of  sale  contained  in  the  will  of  their  testatrix,  could  not  give  a 
good  title  to  the  premises  in  question,  and  the  validity  of  this  objection  is  pre- 
faenled  in  this  action.     By  the  will  of  the  testatrix,  which  was  admitted  to 
probate,  after  directing  the  payments  of  her  debts,  she  gave  legacies  in  vari- 
ous amounts  to  various  persons,  and  then  proceeded  as  follows:  ^Thirteenth.  I 
do  hereby  will  and  direct  that  my  executors  hereinafter  named,  or  such  one  of 
them  as  shall  take  upon  himself  the  execution  of  this  my  last  will  and  testa- 
ment, shall  have  full  power  and  authority  at  any  and  all  times,  in  their  or 
his  discretion,  to  sell  and  dispose  of  my  real  estate,  or  any  part  thereof,  either 
at  public  or  private  sale,  as  they  or  he  shall  deem  roost  expedient  and  for  the 
liest  interest  of  all  my  legatees  hereinbefore  referred  to,  giving  and  granting 
unto  my  executors  and  to  the  survivor  of  them,  or  to  such  of  them  as  shall 
take  upon  himself  the  execution  of  this  my  last  will  and  testament,  full  pover 
to  execute  and  deliver  good  and  sufflcientdeed  or  deeds  of  conveyance  to  grant 
and  convey  the  same  to  the  purchaser  or  purchasers  thereof.     Fourteenth. 
AH  the  rest,  residue,  and  remainder  of  my  property,  whatsoever  and  where- 
soever situate,  both  real  and  personal,  of  which  I  may  die  seised  and  possessed, 
or  in  any  wise  entitled  to,  I  give,  devise,  and  bequeath  to  my  executors,  and 
to  the  survivor  of  them,  in  trust  for  the  establisiiment,  near  the  city  of  New 
York,  of  a  summer  home  for  poor  families,  for  the  purpose  of  enabling  poor 
and  indigent  families  to  have,  free  of  expense  to  them,  a  short  period  of  rest 
and  recreation  in  the  country  during  the  summer  months;  and  for  the  p^- 
manent  endowment  of  such  home,  to  be  known  as  the  ■  Qilbert  A.  Robertaon 
Home,'  I  direct  my  executors  to  take  prompt  measures  for  the  inoorporatioo 
of  a  society  for  the  purposes  of  said  trust,  and  if  such  society  be  incorporated 
within  five  years  next  after  my  decease,  and  during  the  life-time  of  my  said 
executors,  or  either  of  them,  then  I  give,  devise,  and  bequeath,  and  I  direct 
my  said  executors,  or  the  survivor  of  them,  to  assign,  transfer,  and  convej, 
all  my  said  residuary  estate,  both  real  and  personal,  or  the  proceeds  thereot 
if  sold,  to  such  corpoi-ation." 

It  is  admitted  by  the  submission  that  the  testatrix  died  possessed  of  personal 
property  sufficient  in  value  to  pay  all  her  debts,  funeral  expenses,  all  expen- 
ses of  administration,  and  all  the  pecuniary  legacies  given  by  her  will,  and 
that  her  executors  received  from  her  sutSclent  personal  property  to  pay  and 
discharge  all  the  above  obligations.  In  other  words,  it  is  admitted  that  the 
plaintifis  received  from  the  property  of  the  testatrix  su£Bcient  personal  prop- 
erty to  discharge  all  their  obligations  as  executors.  It  is  urged  by  the  plain- 
tiSs  that  the  testatrix  made  her  executors  the  sole  Judges  of  the  expediency  of 
a  sale  of  the  whole  or  a  part  of  the  real  estate,  and  that,  even  if  that  were  not 
so,  and  it  was  open  to  the  defendant  to  show  that  because  of  some  extrinsic 
fact  the  power  of  sale  had  become  inoperative,  yet  the  burden  of  proof  woold 
be  upon  the  defendant  to  show  such  fact,  and  the  bare  fact  that  the  testatrix, 
at  her  death,  was  possessed  of  personal  property  that  was  then  sufficient  in 
value  to  discharge  all  pecuniary  legacies,  funeral  expenses,  debts,  and  expen- 
ses of  administration,  does  not  show  that  four  months  thereafter  it  could  not 
be  expedient  and  for  the  best  interest  of  the  legatees  to  sell  a  part  of  the  real 
estate,  and  the  execution  of  the  contract  of  sale  is  evidence  ttiaC  the  executon 
deemed  it  expedient  to  make  the  sale. 

In  the  foregoing  proposition  the  learned  counsel  for  the  plaintiffs  has 
strongly  overlooked  the  terms  of  the  will,  by  which  the  power  of  sale  is  con- 
ferred, and  the  conceded  facts  contained  in  the  submission.  Ko  power  of 
sale  seems  to  be  conferred  by  the  terms  of  the  will  upon  the  execotors  if 
they  shall  deem  it  for  the  liest  interest  of  the  legatees  to  sell.  It  is  only 
in  case  they  deem  it  "most  expedient,  and  for  the  best  interest  of  ail  my 
legatees  hereinbefore  referred  to,"  that  a  power  of  sale  is  confenvd, and, 
if  the  executors  tiave  on  hand  sufficient  funds  to  meet  all  the  legacies  refecnl 
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to  in  the  power  of  sale,  tbey  certainly  cannot  give  a  good  title  to  a  party  who 
knows  this  fact,  and  who  inual  know  that  it  cannot  be  expedient  for  the  exec- 
utors to  execute  the  power  of  sale  nnder  such  circumslances,  as  the  legatees 
can  have  no  interest  in  its  execution,  and  therefore  it  cannot  be  for  their  best 
interest  that  such  power  should  be  exercised.    If  a  party,  however,  should 
take  a  title  under  such  a  power  of  sale  in  good  faith,  being  ignorant  of  the 
fact  that  because  of  an  abundance  of  assets  there  was  no  necessity  for  the  ex- 
ercise of  the  power,  he  would  undoubtedly  acquire  a  good  title,  because,  under 
such  circumstances,  the  question  would  not  be  whether  it  was  in  fact  expe- 
dient,  but  whether  the  executors  deemed  it  expedient,  and  the  exercise  of  the 
power  'Would  be  sufficient  evidence  that  they  did  deem  it  expedient.    But 
where  a  party  knows  that  the  legatees  can  have  no  interest  in  the  exercise  of 
the  power  because  there  is  ample  personal  estate  to  pay  all  legacies  and  de- 
mands, a  different  rule  must  prevail,  as  the  purchaser  is  aware  that  under 
such  circumstances  the  executor  has  no  power  to  act.    Suppose  a  will  con- 
tained certain  legacies  and  a  power  of  sale  if  the  executors  deemed  it  for  the 
best  interest  of  the  legatees  named  in  those  legacies,  and  all  the  legacies  had 
lapsed  by  the  death  of  the  legatees  before  the  testator,  would  it  be  urged  for 
a  moment  that  the  power  of  «ale  survived?    It  is  tacitly  conceded  by  the  ar- 
gument of  the  plaintiffs  that,  if  these  legacies  had  been  paid,  the  power  of  sale 
could  not  be  executed.     What  is  the  difference  if  the  executors  have  in  hand 
ample  assets  to  pay  them?    Clearly  none.    In  neither  of  these  cases  could  the 
legatees  have  any  interest  to  be  advanced  by  an  execution  of  the  power  of  sale. 
The  plaintiffs'  counsel  claims  that  even  if  the  defendant  can  be  permitted  to 
show  tbat  because  of  some  extrinsic  fact  the  power  of  sale  had  become  inoper- 
ative, yet  the  burden  of  proof  would  be  upon  him  to  show  such  fact,  and  the 
court,  in  the  case  of  a  submission  of  a  controversy  without  action,  will  not  go 
beyond  the  very  fact  stated  in  order  to  help  the  defendant  sustain  his  objec- 
tion.   Aa  an  abstract  proposition  this  may  be  true,  but  the  court  is  bound  by 
presumptions  that  of  necessity  arise  from  conceded  facts,  and  it  must  give 
effect  to  these  presumptions.    In  nrging  this  proposition  the  counsel  states 
tbat  the  bare  fact  that  the  testatrix,  at  her  death,  possessed  sufficient  personal 
property  to  discharge  pecuniary  legacies  and  all  other  demands  and  expenses, 
does  not  show  tliat  four  months  thereafter  it  could  not  be  expedient  and  for 
the  best  interest  of  the  legatees  to  sell  a  part  of  the  real  estate.     There  is  no 
such  bare  fact  presented  to  the  court  in  this  action,  and  the  counsel  completely 
overlooks  the  last  two  lines  in  the  paragraph  of  the  submission,  in  which  this 
subject  is  treated  of,  which  are  as  follows:     "And  that  her  said  executors  re- 
ceived from  her  suflBcient  personal  property  to  pay  and  discharge  all  the  fore- 
going obligations."    The  bare  fact  referrM  to  by  counsel  is  completely 
clothed  by  the  further  admitted  fact  that  the  executors  had  received  sufficient 
funds  from  the  personal  estate  to  meet  all  obligations,  and  as  they  must  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  not  to  have  lost  or 
squandered  these  funds,  they  had  then  at  the  time  of  the  execution  of  this 
contract  of  sale,  and  consequently  they  could  not  have  deemed  It  for  the  best 
interest  of  the  legatees  named  in  the  will,  before  the  power,  to  sell  the  real 
estate,  as  such  leghtees  could  not  possibly  have  any  interest  to  subserve  by 
such  sale.    We  are  referred  to  the  words  "if  sold"  in  the  residuary  clause  of 
the  will,  for  the  purpose  of  showing  that  a  general  power  of  sale  was  intended. 
This  may  possibly  have  been  the  intention  of  the  testatrix,  and  upon  a  con- 
struction of  the  will  in  question,  with  all  the  parties  in  interest  before  it,  the 
court  might  be  able  to  harmonize  these  conflicting  provisions,  but  the  pur- 
chaser is  not  bound  to  take  the  risk  of  such  a  construction  in  this  action,  which 
■  would  bind  none  of  the  parties  in  interest,  they  not  being  l)efore  the  court. 
The  title  offered  to  the  defendant  is  not  free  from  reasonable  doubt,  and  he 
should  therefore  have  judgment  upon  the  submission,  with  costs.    Judgment 
for  defendant,  with  costs.    AU  concur. 
v,9»i,yj.no.8 — 43 
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People  e.  CoiraoR. 
(Supreme  Court,  Oenerai  Term,  First  Department    April  18, 1S90.) 

1.  Rapx— Rbsistanoi— Evrnmca. 

Frosecatrix,  a  girl  not  quite  17  years  old,  testified  that  at  tbe  time  the  rape  ww 
committed  she  was  alone  with  defendant,  in  Ms  intelligence  office,  having  remained 
after  the  other  girls  had  left,  on  his  suggestion  that  employers  might  come  in ;  that 
defendant  suddenly  seized  her,  and  carried  her  into  a  back  room,  locked  the  door, 
and  pulled  out  a  bench  from  the  wall,  holding  her  fast  all  the  while;  and  that  she 
struggled  and  kicked  to  get  defendant  off.  Defendant  gave  testimony  as  to  afQrm- 
ative  consent,  which  was  palpably  false.  Held,  that  there  was  sufficient  erideooe 
of  resistance  to  go  to  the  jury,  though  prosecutrix  made  no  outcry. 

S.  Cbiminal  Law — Remarks  or  Tkial  Jddse. 

A  defendant,  having  permitted  evidence  of  an  alibi  to  be  considered  by  the  com- 
mitting magistrate,  and  having  also  allowed  his  counsel  to  oiler  like  testimony  on 
the  trial,  cannot  complain  of  a  statement  by  the  trial  judge  that  the  prosecatioo 
claimed  that  there  was  an  attempt  to  prove  an  alibi. 

>.  Samb— Pbeidsiob  ot  Jubt. 

The  Indignation  aroused  in  the  minds  of  the  Jury  on  a  trial  for  i»pe  by  defend- 
ant's false  testimony  as  to  affirmative  consent  Is  not  '*prejadice''for  whioh  thaooB- 
▼ictioa  will  be  disturbed. 

Appeal  from  court  of  general  sessions,  New  York  connty. 
Patrick  W.  Connor  was  found  guilty  on  an  indictment  for  rape,  and  appeals. 
Argued  before  Van  Brunt,  P.  J.,  and  Bastlett  and  Basrett,  JJ. 
Edwin  R.  Leavitt,  for  appellant.     McKemie  §emple,  for  tbe  People. 

Babrbtt.  J.    A  calm  and  impartial  consideration  of  tbe  case  made  by  tlie 
prosecution  required  that  the  jury  should  distinguish  between  so  much  of  tbe 
defense  as  indicated  a  consciousness  of  guilt  and  so  much  aa  merely  maligned 
tbe  prosecutrix.    Whether  the  jurors  were  successful  In  that  mental  effort  it 
Is,  of  course,  impossible  to  say  with  absolute  certainty.     We  know,  however, 
that  they  were  earnestly  warned  ag^ainst  prejudice  or  sympathy.     We  know, 
too,  that  the  learned  judge  who  presided  over  the  trial  carefully  eliminated  all 
false  or  irrelevant  issues,  and  put  the  crucial  question — ^that  of  resistaace— 
to  the  Jury  with  great  clearness  and  marked  consideration  for  the  defendant's 
rights.    He  told  the  jury  that,  even  if  theydisbelieved  the  defendant  and  cred- 
ited tbe  prosecutrix,  there  was  still  a  serious  question  for  them  to  determine, 
and  that  was  whether  or  not  she  resisted  to  tbe  extent  of  her  ability  at  ttie 
time  and  under  the  circumstances;  whether,  in  fact,  she  made  "that  resist- 
ance which  the  law  requires  from  a  person  who  claims  to  have  been  ravished." 
What  physical  acts  and  eGPorts  are  ordinarily  comprehended  in  such  resistance 
were  fully  and  accurately  pointed  out;  illustrations  were  furnished  of  malicioiu 
prosecutions  for  this  crime;  the  fact  was  adverted  to.  that  a  man  always 
stands  at  a  disadvantage  when  he  is  thus  charged';  and  great  caution  and 
scrupulous  care  in  weighing  the  evidence  were  impressed  upon  tbe  jury.    At 
the  close  of  the  case,  a  motion  to  direct  a  verdict  of  acquittal  was  denied  in 
terms  quite  favorable  to  the  defendant;  the  learned  judge  observing,  in  the 
hearing  of  the  jury,  that,  in  tbe  light  of  the  undisputed  evidence  in  the  case, 
he  was  frank  to  say  that  it  was  not  unattended  wltb  difl9culty,  and  that  be 
should  throw  the  responsibility  upon  the  Jury  of  saying  whether  it  was  a  case 
of  rape  or  not.    The  defendant,  therefore,  cannot  complain  of  tbe  condaetof 
the  trial,  nor  of  the  manner  in  which  the  case  was  submitted  to  the  jury.  If, 
notwithstanding  these  earnest  appeals,  the  judgment  of  the  jury  was  waiped, 
it  was  not,  probably,  because  of  the  nature  of  tbe  charge,  but  because  of  the 
disgraceful  and  utterly  incredible  defense  to  which  the  defendant  testified.  It 
is  clear  that  the  defendant  intended  to  rely  upon  an  aiibt  until  the  well-cor- 
roborated story  of  the  prosecutrix  was  developed.    Sucb  was  the  course  pur- 
sued before  the  police  magistrate,  and  such  was  apparently  the  coarse  origi- 
nally contemplated  upon  this  trial. 
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Before  the  district  attorney  opened  the  case,  the  defendant  asked  leave  to 
examine  "a  going  witness  provisionally."  The  reqaest  was  granted,  and  a 
witness  named  Daniel  S.  Wilson  was  then  called.  This  witness  testiSed  to 
the  defendant's  good  character,  and  also  to  facts  tending  to  establish  an  alibi, 
and  having  no  other  tendency.  When  the  prosecation  rested,  the  defendant's 
counsel  attempted  to  proceed,  without  opening  the  defense.  A  colloquy  as  to 
the  propriety  of  an  opening  ensued  between  himself,  the  court,  and  the  dis- 
trict attorney,  in  which  it  was  suggested  that  the  testimony  of  Wilson  was 
put  in  for  the  purpose  of  establishinf^  an  alibi.  The  defendant's  counsel  pro- 
tested against  this  suggestion,  and  declared  that  he  had  not  intimated  in  any 
way  what  his  client's  defense  would  be.  He  added  that  the  defense  was  that 
the  case  lacked  all  the  essential  elements  of  rape.  Upon  that  the  district  at- 
torney inquired  bow,  then,  Wilson's  testimony  was  material,  and  the  defend- 
ant's counsel  answered  by  a  query:  "Supposing  the  counsel  was  mistaken 
by  a  subsequent  examination  of  the  case?"  Having  thus  determined  to  aban- 
don the  line  of  defense  upon  which  alone  Wilson  had  been  called, — for  there 
was  no  other  evidence  of  good  character,  and  the  questions  on  that  head  put 
to  Wilson  were  purely  incidental, — the  defendant  went  upon  the  stand  and  ac- 
knowledged that  he  had  had  connection  with  the  prosecutrix,  but  insisted  that 
she  had  solicited  him,  and  that  her  present  accusation  was  made  for  revenge, 
because  of  his  temporary  inability  to  pay  her  the  agreed  price  of  her  shame.  The 
girl  was  a  virgin  intact,  not  quite  17  years  of  age.  The  defendant  was  a  man 
of  50.  He  would  have  had  the  jury  believe  that  tills  chaste  and  inexperienced 
maiden  made  advances  to  him,  bargained  away  her  virginity  for  a  few  dollars, 
locked  the  door,  palled  down  a  shade,  placed  herself  conveniently  upon  a 
bench,  looked  in  her  pocket  for  a  pair  of  scissors  with  which  to  eSect  an  aper- 
tore  in  her  drawers,  told  the  defendant — not  Qnding  the  scissors — that  he 
might  tear  the  drawers  open,  and  then  quietly  submitted  to  what  was  neces< 
sarily  bis  painful  embrace. 

The  patent  falsity  of  this  story  may  well  have  affected  the  minds  of  th« 
jury.  If  the  feeling  thus  engendered  is  to  be  deemed  prejudice,  it  was  the 
natural  consequence  of  the  cowardly  character  of  the  defendant's  calumny, 
delivered,  as  it  was,  under  the  solemnity  of  an  oath.  The  just  indignation 
aroused  by  the  defendant's  misconduct  upon  the  witness  stand  is  not  the  kind 
of  prejudice  for  which  courts  are  called  upon  to  set  aside  verdicts.  If  it  were 
otherwise,  it  would  be  a  temptation  to  criminals  to  create  the  prejudice,  in 
order  to  seek  relief  therefrom.  But  we  are  not  prepared  to  say  that  "preju- 
dice" is  here  the  right  word.  The  untruthful  defense,  coupled  with  the  facts 
which  preceded  the  trial,  tended  strongly  to  show  consciousness  of  guilt.  The 
attempted  and  plainly  fabricated  alibi;  the  defendant's  statement  to  the  doc- 
tor that  "he  did  not  understand  the  nature  of  the  offense,  and  did  not  know 
it  was  a  felony;"  and  the  false  testimony  as  to  affirmative  consent, — all  indi- 
cated this  guilty  consciousness.  It  is  true  that  two  inferences  might  have 
been  drawn  from  all  this.  Such  facts  may  indicate  merely  the  consciousness 
of  a  grossly  immoral-act,  but  they  may  also  indicate  the  consciousness  of  the 
crime  ctiarged.  It  was  for  the  jury  to  say  which  of  these  two  inferences  was 
the  true  one.  If  they  ttelleved  that  the  just  inference  was  a  consciousness  on 
the  defendant's  part  that  be  had  violated  the  prosecutrix,  it  was  by  no  means 
"prejudice"  to  consider  her  testimony  in  the  light  of  this  consciousness.  It 
was,  on  the  contrary,  a  proper  means  of  arriving  at  a  just  conclusion  on  the 
main  question,  namely,  whether,  under  all  the  circumstances,  the  prosecutrix 
resisted  the  defendant  to  the  extent  of  her  ability  on  the  occasion  in  question. 
The  latter  is  the  test  of  rape.    People  v.  Dohring,  59  N.  Y.  374. 

And  this  brings  us  to  the  consideration  of  the  only  serious  question  in  the 
case:  Did  Uie  prosecutrix  thiis  resist?  That  she  never  consented  is  entirely 
clear.  That  her  submission  did  not  follow  a  mere  show  of  resistance  is  equally 
clear.    The  contention  seems  to  be  tiiat  her  resistance  was  insufBcient,  he- 
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cause  unaccompanied  with  certain  stereotyped  acts,  the  importance  of  wbicb 
is  frequently  adverted  to  in  tlie  books.     The  prosecutrix  trutlifully  acknowl- 
edged tli»t  she  uttered  no  cries,  nor  did  she  "bite,  scratcli,  or  liick"  tlie  de- 
fendant.   Tlie  appeal  really  rests  upon  the  absence  of  these  special  indicia 
of  resistance.     The  jury  believed,  however,  and  the  evidence  justified  that 
belief,  that,  notwithstanding  the  absence  of  these  forms  of  physical  expres- 
sion, she  did  resist  to  the  extent  of  her  ability,  at  the  time  and  under  the  cir- 
cumstances.   It  was  well  said  in  People  v.  Dohring,  supra,  that  "the  phrase, 
*  the  utmost  resistance,'  is  a  relative  one,  and  the  resistance  may  be  more  vi- 
olent and  prolonged  by  one  woman  than  another,  and  in  one  set  of  attending 
physical  circumstances  than  another.    In  one  case  a  woman  may  be  surprised 
at  the  onset,  and  her  mouth  stopped  so  that  she  cannot  cry  out,  or  her  arms 
pinioned  so  that  she  cannot  use  them,  or  her  body  so  pressed  about  and  upon 
that  she  cannot  struggle. "    So,  in  People  v.  Clemons,  3  N.  Y.  Grim.  Rep. 
565,  it  was  said  that  "what  is  the  utmost  resistance  has  relation  to  the  cir- 
cumstances attending  the  transaction.    If  she  was  overpowered  by  force,and 
was  unable  for  want  of  strength  to  actively  resist  any  longer,  or  it  such  re- 
sistance was  absolutely  useless,  the  crime  may  have  been  committed."    That 
case  presents  some  features  similar  to  those  now  under  consideration.    The 
prosecutrix  there  said  that  she  neither  bit,  struck,  nor  kicked  tlie  defendant, 
nor  pulled  his  hair,  and  that  she  was  scared.    She  did  cry  out,  however,  but 
her  cry  was  stifled  by  the  defendant's  putting  his  hand  over  her  mouth.    It 
was  further  said  in  that  case  that  the  evidence  did  not  show  much  active  re- 
sistance upon  her  part  after  she  was  thrown  up)on  the  bed;  tliat  sucti  "evi- 
dence permitted  the  conclusion  that  she  may  have  done  more  than  she  did  b; 
way  of  physical  resistance  on  the  occasion.    So  far  as  appears,  she  had  tbefree 
use  of  her  arms  and  hands;  and  what  use,  if  any,  she  made  of  them,  does 
not  appear;  nor  does  it  appear  that  she  could  have  made  any  effectual  use  of 
them  by  way  of  attack  or  resistance. "     Nor  did  there  appear  in  that  case  to 
have  been  any  threat  of  bodily  injury  to  awe  the  girl  into  a  helpless  condition, 
but  she  said  that  "  she  was  frightened  and  afraid  of  him. "     The  learned  court 
finally  summed  up  its  conclusion  in  these  apt  words:  "It  does  not  appear  br 
any  evidence  that  she  was  overcome  by  exhaustion  or  fear,  further  than  mar 
be  inferred  by  the  circumstances  and  situation  in  wliich  she  was  snddenlj 
placed  by  the  attack  made  upon  her.    That  she  was  held  helpless,  and  resist- 
ance was  absolutely  useless,  after  slie  was  thrown  upon  the  bed,  does  not  ap- 
pear, other  than  by  her  statement  that  the  defendant  held  her  there,  and  the 
fact  of  his  greatly  superior  strength.    We  And  no  evidence  of  any  effort  on 
her  part  to  release  herself  from  him,  or  resist  his  attempt  to  have  intercourse 
with  her.    It  may  be  that  his  strength  was  so  far  superior  to  hers  that  sbe 
was  but  a  feeble  child  in  bis  grasp,  and  that  the  pressure  of  his  weight  upon 
her,  and  the  force  by  wliich  she  was  held  in  the  situation  in  which  she  was, 
completely  disabled  her  for  any  effectual  resistance.     The  fact  thatit  occurred 
in  the  night-time,  with  no  other  persons  in  the  house,  and  with  no  means  or 
opportunity  or  hope  on  her  part  of  obtaining  any  assistance,  may  be  entitled 
to  some  consideration.     Her  comparative  weakness  may  have  given  her  n» 
hope  of  relieving  herself  from  the  infliction  of  the  shameful  wrong  and  injorv 
which  the  defendant  bad  the  purpose  and  p)ower  to  perpetrate  upon  her.   if 
the  situation  was  such  that  she  was  entirely  helpless  to  resist  the  act,  and  it 
Wits  tliroughout  against  her  will  and  consent,  and  without  any  submission  on 
her  part,  otiier  than  that  which  the  force  by  liim  occasioned,  it  is  difficult  to 
see  why  the  case  did  not  properly  go  to  the  jury  on  the  main  charge  uitbe 
indictment. " 

The  evidence  of  resistance  is  certainly  stronger  in  the  present  case  than  it 
was  in  either  of  those  cited.  The  prosecutrix  here  was  seemingly  over 
whelmed  by  the  suddenness  of  the  attack.  She  was  in  an  intelligence  office 
where  the  defendant  was  employed.    They  were  entirely  alone.    She  wished 
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to  leave  when  the  other  girls  left,  (abont  half  past  3  f.  m.,)  but  the  defend- 
ant persuaded  her  to  remain,  upon  the  assurance  that  employers  often  came 
In  as  late  as  half  past  4.  There  were  three  rooms  in  the  establishment, — a 
front  office,  a  middle  room, -where  the  girls  were  accustomed  to  wait,  and  a 
rear  room.  Shortly  after  defendant's  suggestion  as  to  waiting,  the  prosecutrix 
stepped  from  the  middle  room  into  the  front  office,  and  told  the  defendant 
that  she  was  going  home.  The  defendant  again  said  she  had  better  wait  a 
little  longer,  and  she  replied  that  she  would  wait  until  4  o'clock,  and  no  longer. 
She  then  tamed  to  go  back  into  the  middle  room,  but  before  she  could  do  so  the 
defendant  got  up  from  bis  chair,  locked  the  front  door  of  the  office,  pulled 
down  the  shade,  and  then  put  both  his  arms  around  and  attempted  to  kiss 
her.  She  told  him  to  stop,  and  let  her  go.  Whereupon,  to  quote  her  lan- 
guage, "  with  that  lie  picked  me  right  up  off  my  feet,  and  took  me  in  the 
rear  room, — the  last  room.  He  carried  me  through  the  middle  room,  where 
I  had  been  sitting,  into  the  room  beyond  that,  through  a  large  door-way.  I 
bad  not  been  in  that  room  before.  When  he  got  me  into  that  room,  there 
was  a  bench  that  was  along-side  of  the  side  there,  and  be  pulled  the  bench 
oat  from  the  wall,  and  put  me  on  the  bench,  and  held  me  right  down,  with 
his  left  hand  on  my  chest.  He  then  put  my  limbs  one  on  each  side  of  the 
bench,  and  he  raised  my  clothes,  and  then  he  unfastened  his  pants,  and  took 
out  his  person.  Then  he  got  on  top  of  me,  and  he  put  his  person  in  me.  The 
drawers  I  wore  buttoned  on  each  side.  They  are  called  <  closed  drawers.'  He 
tore  the  drawers  from  the  leg  up.  I  felt  hurt  when  his  person  touched  my 
person.  I  felt  his  person  penetrate  my  person.  Question,  Were  you  in 
pain?    (Objected  to  as  leading.)    Annoer,    Yes,  sir." 

She  .further  stated  that  slie  was  frightened  when  the  defendant  took  her  In 
his  arms,  and  dragged  her  back  into  the  room;  that  she  then  struggled  and 
resisted  him,  and  tried  with  all  her  efforts  to  get  away  from  him;  that  she 
vainly  tried  to  unfasten  his  hands  and  arms  from  about  her  person,  so  that 
she  could  get  away  from  him;  that  she  continued  to  use  those  efforts  up  to 
the  time  that  he  laid  her  down  upon  the  bench;  that  while  he  was  pulling  out 
the  bench  he  held  her  so  fast  that  she  could  not  get  away;  that  while  be  was 
lying  upon  her  upon  the  bench  she  struggled  with  him,  and  tried  to  push 
him  off  with  both  her  hands ;  that  she  tried  to  prevent  his  separating  her 
limbs,  and  kicked  with  her  feet;  that  the  defendant,  when  he  held  her  down, 
pressed  down  with  great  force,  and  leaned  on  her  with  all  his  body,  and  his 
hands,  too;  that  she  struggled  to  get  away,  and  tried  to  get  up,  but  was  un- 
able to;  and  that  she  made  an  attempt  to  roll  off  the  bench,  but  could  not  get 
off.  It  seems  to  us  that  there  was  here  sufficient  evidence  to  go  to  the  jury 
on  the  question  of  resistance.  Coupling  this  evidence  with  the  tearing  open 
of  the  poor  girl's  drawers,  the  great  violence  used  in  the  rupturing  of  the 
hymen,  the  victim's  immediate  disclosure  of  the  defendant's  acts,  the  attitude 
which  he  thereupon  assumed,  his  statement  to  the  physician  that  hedid  not 
understand  the  nature  of  the  offense,  and  his  evident  consciousness  of  guilt, 
as  evinced  by  the  nature  of  his  defense  and  the  falsity  of  its  presentation,  we 
are  upon  the  whole  satisfied  that  the  verdict  was  right.  We  think,  too,  that 
adequate  reasons,  resting  in  fact,  were  given  for  the  failure  to  make  an  out- 
cry. In  the  first  place,  it  would  probably  have  been  futile,  for  there  was  no 
one  in  any  of  the  rooms  save  the  prosecutrix  and  the  defendant.  The  outer 
door  was  locked,  and  the  girl  could  have  bad  no  reasonable  hope  of  bringing 
any  one  to  her  assistance.  But,  further,  she  was  not  herself.  She  was  dazed 
by  the  suddenness  of  the  attack,  and  by  the  rapidity  and  force  with  which  she 
was  swept  into  the  rear  room.  She  was  evidently  a  timid  and  simple-minded 
creature.  She  was  closely  interrogated  by  the  defendant's  counsel  as  to  her 
reasons  for  not  crying  out.  In  answer  to  these  inquiries,  she  said  that  she 
was  frightened;  that  she  hardly  knew  what  she  was  doing;  and  that  she 
seemed  to  be  dazed.     The  following  questions  were  then  put,  and  following 
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answers  given:  "Question.  Ton  preserved  your  senses — recollected  com- 
pletely— didn't  you?  Answer.  Well,  not  quite.  Q.  Then  if  you  had  not 
preserved  your  senses  and  your  recollection,  how  do  you  pretend  to  tell  the 
jury  here  what  took  place?  A.  Because  I  had  just  sense  enough  to  remem< 
ber."  Of  her  entire  truthfulness  we  have  not  the  slightest  doubt.  The  con- 
clusion, therefore,  is  reasonable  that  her  breath  was,  so  to  speak,  taken  away 
by  the  suddenness  and  violence  of  the  defendant's  onset;  that  her  faculties 
were  overpowered,  her  mind  clouded,  and  ber  whole  being  stunned.  For- 
tunately the  law,  while  exceedingly  strict  in  its  general  requirements,  as  al- 
ready stated,  lays  down  at  this  point  no  precise  or  detailed  formula,  furnishes, 
in  fine,  no  primer  on  the  data  of  resistance,  to  be  conned  by  pure  and  inno- 
cent maidens,  in  anticipation  of  brutiility  and  outrage.  Each  Ci6e  must  rest 
upon  its  own  peculiar  facts  and  circumstances.  The  jury  see  the  parties  and 
bear  their  stories.  It  is  their  duty  to  note  and  consider  the  manner,  idiosyn- 
cracies,  and  temperaments  of  witnesses.  Methods  of  resistance  suitable  to  one 
nature  may  be  en  tirely  foreign  to  another.  The  weak,  the  timid,  and  the  igno- 
rant may  faint  into  submission,  or  fall  into  semi-consciousness,  where  strong, 
more  resolute,  and  more  experienced  women  would  successfully  cope  with 
the  ravisher.  Upon  the  whole,  and  after  a  careful  and  anxious  consideration 
of  this  branch  of  the  case,  we  have  reached  the  conclusion  that  the  lack  of  out- 
cry was  not  necessarily  fatal  to  the  prosecution,  and  that,  notwithstanding  its 
absence,  the  question  whether  the  prosecutrix  made  the  utmost  resistance 
possible  at  the  time  and  under  the  circumstances  was  properly  submitted  to 
the  jury:  and  with  their  verdict  we  have  no  fault  to  find. 

There  are  one  or  two  minor  points  raised  by  the  appellant  which  should  be 
briefly  considered.  One  involves  a  misconception  of  the  evidence. .  Tiie 
prosecutrix  did  not  say  that  she  remained  "passively"  upon  the  bench  while 
the  defendant  was  consummating  the  act.  The  question  was  put  to  ber, 
"Then  you  remained  passively  upon  it?"  but  that  question  was  never  an- 
swered. It  was  immediately  followed  by  an  inquiry  from  the  learned  judge 
whether  the  prosecutrix  knew  what  the  word  "passively"  meant.  She  re- 
plied that  she  did.  Notwithstanding  this  answer,  the  meaning  of  the  word 
was  still  further  explained  to  her,  as  follows:  "  Question.  Quietly,  without  re- 
sistance, etc.,  that  is  what  he  means;  passive,  without  resistance;  passive  is 
to  remain  quiet  and  quiescent.  A.  Yes,  sir."  The  answer  here  is  simply 
that  she  knows  the  meaning  of  the  word  as  thus  expounded,  not  that  she  re- 
mained upon  the  bench  "quietly,  without  resistance,"  etc.  It  appears  that 
the  subject  was  not  further  pursued,  the  original  question  was  not  pressed, 
and  the  answer  consequently  was  not  given.  It  is  claimed  that  the  learned 
judge  erred  in  telling  the  jury  that,  "by  the  law  of  the  state,  a  man  who  has 
sexual  intercourse  with  a  female  not  his  wife,  under  sixteen  years  of  age, 
commits  rape  upon  her."  This  was  an  accurate  view  of  the  statute  as 
amended  in  1887,  (Laws  1887,  e.  693,)  and  the  learned  counsel  for  the  appel- 
lant must  have  overlooked  this  amendment.  Before  the  amendment,  the  age 
of  consent  was  10  years,  but  the  amendment  extended  that  period  to  16  years. 

The  correctness  of  the  observations  made  by  the  learned  judge  in  bis  charg;e, 
as  to  the  people's  claim  that  the  defendant  intended  to  set  up  an  alibi,  is 
shown  by  what  we  have  already  said  upon  this  subject.  He  in  truth  said 
much  less  than  the  facts  warranted ;  for  the  defendant,  upon  cross-examina- 
tion, while  denying  his  responsibility  for  the  defense  of  an  alibi, — as  made 
before  the  magistrate, — was  compelled  to  admit  that  he  was  present  at  tbeex- 
amination,  and  then  and  there  heard  several  witnesses,  who  were  called  on 
his  behalf,  testify  that  be  was  at  another  place  "than  this  intelligence  office  at 
the  time  in  question."  He  sat  silently  by  while  this  testimony  was  being 
given,  and  permitted  it  to  be  weighed  by  the  magistrate  upon  his  behalf.  He 
also,  as  we  have  seen,  permitted  his  counsel  to  prelude  this  trial  with  similar 
testimony.    Under  such  circumstances,  the  language  of  the  learned  judge 
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was  exceedingly  mild.  When  the  defendant's  counsel  excepted  to  this  Ian- 
guage,  the  following  observations  were  made  by  court  and  counsel:  "Tfu 
Court.  If  I  said  so,  I  will  correct  that.  Where  he  attempts  to  prove  a  fabrl« 
cated  and  false  alibii  and  you  are  satisfied  his  alibi  is  fabricated,  and  known 
to  him  to  be  false,  tlien  it  is  an  inculpatory  circumstance.  He  may  honestly 
fail  to  prove  a  true  alibi,  and  then  it  would  not  be  an  inculpatory  circum- 
stance.  It  must  be  a  failure  to  prove  an  alibi  which  defendant  knew  to  be 
false  and  frandulent.  In  that  case  it  will  be  an  inculpatory  circumstance 
againat  him.  Counsel.  I  still  further  except  to  your  honpr  stating  anything 
to  the  jury  about  there  being  any  attempt  or  intention  on  the  part  of  this  de- 
fendant to  prove  an  alibi.  The  Court.  I  say  the  people  claim  that  there  was 
an  attempt  to  do  so;  I  do  not  say  there  was  such  an  attempt."  This  reduced 
the  learned  judge's  observation  to  a  mere  statement  of  the  people's  conten- 
tion.    It  was  absolutely  colorless  and  harmless. 

There  is  nothing  in  the  point  as  to  the  admission  of  testimony  regarding 
the  examination  by  the  police  of  the  defendant's  clothing,  and  the  discovery 
thereon  of  blood-stalns.  There  was  no  objection  to  this  testimony,  and  even 
if  there  had  been  it  was  clearly  competent, — quite  as  competent  as  testimony 
in  a  murder  case  that  the  prisoner  had  been  searched,  and  a  knife  or  pistol 
found  upon  his  person.  The  testimony  here  did  not  comprehend  the  exam- 
ination and  exposure  of  the  defendant's  person.  It  was  confined  to  his  linen. 
It  is  true  that  the  police  oUcer  Lawless  says  that  he  "examined  the  defendant 
and  his  clothing,"  but  his  testimony  is  confined  exdnsively  to  the  blood- 
stains which  lie  found  upon  the  defendant's  shirt  and  under-shirt.  Such  cases 
as  People  v.  McCoy,  45  How.  Pr.  216,  have  therefore  no  applicability.  For 
these  reasons  the  judgment  should  be  affirmed.    All  concur. 


Blakchinska  v.  Howabd  Mission  and  Home  fob  Littlb  Wandebebs. 
(Supreme  Court,  Oeneral  Term,  First  Department    April  18, 1890.) 

L  NxeUOBXCB — DaNOEROUS  PbBMISES — EyrDBNOE. 

In  an  action  tor  personal  injuries  alleged  to  have  been  sustained  by  falling  oyer 
a  vault  cover  in  the  sidewalk  in  front  of  defendant's  premises,  plaintiff  testified 
that  she  caught  her  heel  in  stepping  on  the  cover,  and  so  fell.    It  was  conceded  a 

gortion  of  the  cover  was  missing,  and  there  was  evidence  that  some  part  of  the 
ole  was  thereby  exposed,  lu  which  she  might  have  caught  her  foot.    Held,  that 
a  finding  that  piainult  met  with  her  accident  in  the  manner  described  by  her  was 
Stifled. 
2.  HcsBAin)  ASo  Win — Injitrt  to  Witb — Loss  ov  Waoes. 

Where  plaintiff,  at  the  time  of  the  accident,  was  working  in  her  husband's  tailor 
shop,  receiving  regular  wages  therefor,  the  loss  of  such  wages  may  be  considered 
in  estimating  the  damages. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Hedwiff  Blaechinska  against  Howard  Mission  and  Home  for 
Little  Wanderers.  There  was  verdict  and  judgment  for  plaintiff,  and  an 
order  denying  a  motion  for  a  new  triaL    Defendant  appeals. 

Argued  before  Van  Bbvnt,  P.  J.,  and  Babti.ett  and  Bareett,  JJ. 

H.  If.  Chittenden,  for  appellant.    Columbus  Gottschalk,  for  respondent. 

Van  Bbunt,  P.  J.  On  the  8th  of  December,  1886,  the  plaintiff  was  the  wife 
of  Alexander  Blaechinska,  who  was  engaged  in  the  manufacturing  tailoring 
business,  and  while  passing  in  front  of  premises,  in  Kivington  street,  occu- 
pied by  defendant  as  tenant  for  a  long  time  previous  thereto,  she  stumbled, 
and  fell  over  a  vault  cover,  and  was  quite  severely  injured.  The  vanit  cover 
was  broken,  and  the  plaintiff  testiHed  that  she  in  some  way  caught  her  heel 
in  stepping  upon  the  cover,  and  so  fell.  This  action  was  brought  to  recover 
the  damages  sustained  by  the  plaintiff,  and,  a  recovery  having  been  bad,  from 
the  judgment  thereupon  entered  this  appeal  is  taken. 
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The  questions  raised  by  the  appellant  are  two:  First,  that  the  verdict  is 
against  the  weight  of  evidence,  in  that  the  preponderance  of  proof  showed 
that  there  was  no  hole  in  tlie  vault  cover  in  which  the  plaintiff  could  catch 
her  foot;  and,  secondly,  that  the  plaintiff  was  improperly  allowed  to  recover 
for  the  loss  of  wages  which  had  been  previously  paid  to  her  by  her  husband 
for  services  rendered  by  her  outside  of  her  household  duties.  In  respect  to 
the  question  as  to  the  weight  of  evidence,  upon  an  examination  of  the  proof 
of  the  case,  we  thinlc  there  was  sufficient  for  the  jury  to  find  that  it  was  pos- 
sible for  the  plaintiff  to  have  met  with  her  accident  in  the  manner  described 
by  her.  It  is  conceded  that  a  portion  of  the  vault  cover  was  missing,  and  it 
would  appear  from  the  evidence  that  some  part  of  the  bole  was  thereby  ex- 
posed. That  the  plaintiff  fell  and  was  injured  seems  to  be  established  beyond 
doubt,  and  is  not  controverted,  and  that  she  fell  at  this  particular  place;  and 
we  cannot  say  that  the  testimony  in  regard  to  the  manner  in  which  the  in- 
jury happened  was  untrue,  because  the  evidence  shows,  and  particularly  the 
exhibits,  that  some  portion  of  the  hole  was  exposed,  in  which,  perhaps,  she 
might  have  caught  her  foot.  If  this  was  the  case,  it  having  existed  for  a 
considerable  length  of  time,  the  jury  were  entitled  to  infer  negligence  against 
the  defendant. 

It  appeared  from  the  evidence  in  the  case  that  the  plaintiff  had  been  accus- 
tomed to  assist  her  husband  in  his  tailoring  business,  doing  all  her  household 
work  besides,  and  that  she  received  a  salary  of  95  or  $6  per  week  from  her 
husband;  and  she  further  testified  that  since  the  happening  of  the  accident 
she  could  not  do  tailoring  as  she  was  able  to  do  it  before,  and  that  it  was  two 
years  and  a  half  that  she  could  not  work.  She  further  testified  that  the  money 
she  drew  while  she  was  sick,  she  used  for  the  children  for  buying  shoes, 
and  for  the  general  support  of  her  family,  because  sometimes  her  husband  had 
no  work,  and  she  supplied  the  money.  It  is  undoubtedly  true  that  a  husband 
is  primarily  entitled  to  the  services  of  his  wife  in  respect  to  his  household 
duties,  and  she  could  not  recover  for  inability  to  perform  those  duties.  In 
such  a  case,  the  right  of  action  would  belong  to  the  husband.  But  that  a 
married  woman  is  entitled  to  recover  for  the  loss  of  any  wages  which  she 
could  have  earned  outside  of  her  household  duties,  it  appearing  that  she 
bad  been  accustomed  to  make  such  earnings,  seems  to  be  clearly  established 
by  the  case  of  Brooks  v.  Schwerin,  54  N.  Y.  343,  in  which  it  is  held  that  the 
services  of  a  wife  in  the  household,  in  the  discharge  of  her  domestic  duties, 
still  belong  to  her  husband,  and,  so  far  as  her  Injuries  disables  her  from 
performing  such  services  for  her  husband,  the  loss  is  his,  and  not  hers.  But 
when  she  labors  for  another  her  services  nolonger  belongto  her  husband,  and 
whatever  she  earns  belongs  to  herself,  and,  so  far  as  she  is  disabled  from  per- 
forming such  services  by  any  injury,  she  can  recover  for  the  loss. 

It  is  urged,  however,  that  this  case  is  not  an  authority,  because  she  was  not 
laboring  for  another,  but  for  her  husband,  and  it  is  therefore  claimed  that  the 
principles  laid  down  in  the  case  cited  are  not  applicable  to  the  case  at  bar. 
The  case  of  Reynolds  v.  RoHnson,  64  N.  Y.  589,  further  illustrates  the  point 
under  discussion.  In  that  case  the  plaintiff's  wife  rendered  services  in  bis 
house  to  a  boarder  therein.  She  was  engaged  in  no  business  or  service  on  her 
own  account.  She  was  in  charge  of  her  husband's  house,  and  as  part  of  her 
household  duties  rendered  services  to  a  person  in  the  husband's  house  by  con- 
tract with  him.  The  court  say  that  she  was  then  working  for  her  husband, 
and  not  for  herself,  or  on  her  separate  account,  and  that,  notwithstanding  the 
act  of  1860,  she  could  still  work  for  her  husband  and  devote  all  her  time  and 
service  to  him,  and  the  circumstances  of  the  case  were  such  as  to  warrant  the 
finding  that  the  services  were  rendered  by  the  husband  through  the  wife.  The 
court  say:  "These  views  are  not  in  conflict  with  Brooks  v.  Schwerin,  54  X. 
Y.  848.  There  a  poor  woman  went  out  to  work  by  the  day,  earning  wages, 
and  it  was  held  that  the  wages  thus  earned  in  labor  outside  of  her  household. 
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«nd  entirely  disconnected  from  htx  household  duties,  belonged  to  her.    But  it 
the  husband  takes  boai-ders  into  his  house,  or  converts  his  bouse  into  a  hospi- 
tal for  tbe  sick,  and  bis  wife  takes  charge  of  his  establishment,  and  thus  aids 
him  in  carrying  on  bis  business,  in  tbe  absence  of  special  proof  all  her  serv- 
ices and  earnings  belong  to  her  husband.     Even  under  such  circumstances 
the  husband  might  covenant  and  agree  that  his  wife  should  receive  pay  fur  her 
services  on  her  own  account,  but,  in  the  absence  of  some  arrangement  to  that 
effect,  tbe  inference  of  Jaw  and  fact  would  be  that  she  was  working  for  her 
husband  in  the  discharge  of  her  marital  duties. "    Tlie  court  in  this  case  clearly 
recognizes  the  fact  that  the  presumption  from  tbe  rendition  of  services  may 
be  rebutted  by  evidence  showing  tbe  special  circumstances  of  tlie  case,  and 
that  Bocb  rule  should  not  apply.    In' the  case  at  bar  it  appears  that  the  plain- 
tiff had  been  working  for  her  husband,  but  outside  of  her  household  duties, 
and  bad  been  accustomed  to  receive  pay  therefor  from  him,  which  money  was 
her  own  property,  and  that  by  the  accident  she  was  prevented  from  continu- 
ing the  rendition  of  such  services.     We  think  that,  under  the  law  as  it  now 
stands,  there  is  no  distinction,  as  between  another  party  and  a  husband,  where 
there  is  a  distinct  agreement  for  compensation.    It  is  apparent,  from  the 
authorities  cited,  that  if  she  had  been  accustomed  to  work  at  tailoring  for 
other  parties,  and  had  received  this  salary,  its  loss  could  have  been  given  in 
evidence  as  an  element  of  damage.    This  being  the  case,  she  being  accustomed 
to  receive  compeusalion  for  the  work  done  for  her  husband,  we  see  no  reason 
why  it  may  not  be  taken  into  consideration  by  the  jury  in  determining  the 
amount  of  damages.    The  claim  that  there  should  have  been  a  special  plea 
made  in  regard  to  these  damages  does  not  seem  to  be  well  taken.    They  were 
entirely  the  result  of  the  injury,  and  the  complaint  contains  an  averment  that 
she  was  not  only  prevented  from  attending  to  household  duties,  but  from  en- 
gaging in  other  employment    The  judgment  and  order  should  be  aflSrmed, 
with  coots.    Ail  concur. 


Ab£00  et  dl.  V.  SouwAB  et  al. 

(Supreme  Covrt,  Oeneml  Term,  First  Department.    ApiU  18, 1890.) 

Aauamrairr  vob  Bekspit  or  Cbesitobs — Fbaus. 

A  debtor  owing  $80,000  confessed  judgments  la  favor  of  several  creditors,  to 
"protect "them,  and  then  made  an  assignment  by  wreement  with  the  assignee  and 
creditors,  though  none  of  the  creditors  were  pressing  him.  The  estate  was  levied 
on  under  two  executions  issued  on  the  judgments  before  the  assignee  took  posses- 
^n,  and,  on  refusal  of  all  the  creditors  to  accept  a  settlement  of  60  per  cent,  was 
purchased  by  three  of  the  judgment  creditors,  for  111,800,  which  was  credited  on 
the  execution.  Two  of  the  judgment  creditors  bid  less  than  was  required  to  pro- 
tect their  judgment;  another  bid  much  more  than  the  amount  of  his  judgment; 
while  another  did  not  bid  at  all;  and  the  totality  of  the  bids  was  distributed  over 
the  entire  group  of  executions.  The  goods  were  turned  over  to  a  firm  composed  of 
the  assignor's  brothers,  and  formed  its  entire  capital,  on  the  agreement  of  the  firm 
to  pay  912,700  to  the  judgment  creditors,  the  amount  due  from  the  assignor.  The 
some  lawyer  drew  the  confession  of  judgment,  the  assignment,  and  the  articles  of 
copartnership.  The  firm  thereupon  appointed  the  assignor  its  general  manager, 
leaving  him  in  full  control  and  possession,  under  power  of  attorney,  and  the  claims 
were  paid  to  the  judgment  creditors  a  few  days  thereafter.  Held,  that  the  con- 
fessed judgments  and  the  assignment  were  fraudulent  and  void.  AfSrming  7  N.  Y. 
Sapp.  46. 

Appeal  from  special  term.  New  York  county. 

Action  by  Henry  Abegg  and  others,  composing  the  Arm  of  Abegg,  Daeniker 
&  Co.,  against  Emanuel  Schwab  individually,  and  as  surviving  member  of 
tbe  firm  of  Schwab  &  Son,  Hermann  Trohmann,  as  assignee  of  Emanuel 
Schwab,  Joseph  Lillienthal,  Theresa  Schwab,  and  Levi  J.  Gazan,  to  set  aside 
jodgmenta  confessed  by  defendant  Schwab,  and  also  an  assignment  of  all  his 
property  as  fraudulent.  There  was  a  decree  for  pifdntiffs,  and  defendants 
^peal.    For  former  report,  see  7  K.  Y.  Supp.  46. 
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Argued  before  Van  Bbunt,  P.  J.,  and  Baktlett  and  Barrett,  JJ. 

Leopold  Wallach,  for  appellant  Trohmann.  Samuel  9reenbaum,  for  ap- 
pellant Lillienthal.  J.  H.  V.  Arnold,  for  appellant  Theresa  Schwab.  L.  W. 
Emerson,  for  appellant  Emanuel  Schwab.  BlumenstUl  di  Sinch  for  respond- 
ents. 

Barrett,  J.    The  onl7  embarassment  in  this  case  arises  from  some  pre- 
liminary observations  in  the  opinion  of  the  learned  judge  at  special  term.    H« 
there  estimated  the  value  of  the  assigned  estate,  and  attempted  to  show  that 
the  confessed  judgments  exceeded  in  amount  one-third  of  such  estate-    From 
this  alone  he  deduced  the  conclusion  that  judgments  might  be  declared  an- 
lawful  and  void.    If  the  decision  of  this  appeiU  rested  upon  either  the  acca- 
racy  of  this  estimate,  or  the  correctness  of  the  conclusion  drawn  therefrom, 
we  would  have  much  difficulty  in  sustaining  the  judgment.    The  learned 
judge's  estimate  was  based  upon  collections  up  to  a  certain  date,  but  the  as- 
signee had  not  yet  completed  his  labors,  and  there  was  every  reason  to  believe 
that  the  estate  would  produce  something  more  in  the  future.    Even  upon  the 
estimate  then  made,  one-third  of  the  estate  amounted  to  $12,249.78,  while  the 
judgments  were  for  but  $12,700.05;  certainly  a  very  narrow  margin  upon 
which  to  predicate  an  intentional  evasion  of  the  statute.    A  careful  consid- 
eration of  the  entire  opinion,  however,  has  convinced  ns  that  the  learned 
judge  did  not  intend  to  rest  his  judgment  upon  these  preliminary  observa- 
tions, that  they  were  merely  suggestive  and  prefatory,  and  that  the  case  was 
really  disposed  of  upon  the  distinct  question  of  fraud.    Ttiis  becomes  more 
apparent  as  we  scan  the  flndings,  where  this  estimate  nowhere  appears,  and 
where  the  real  determination  is  to  be  found.    Indeed,  this  point,  as  discussed 
in  the  opinion,  was  not  made  in  the  pleadings  or  upon  the  trial,  and  it  is  quite 
evident  that  it  was  simply  an  impression  which  occurred  to  the  learned  judge 
while  preparing  his  opinion,  and  which,  though  irrelevant  to  the  result,  was 
deemed  worthy  of  suggestion.    With  the  opinion  from  this  point  on,  and  with 
the  flndings  of  fact  which  followed,  we  are  in  entire  accord.     There  cannot 
be  the  slightest  doubt  that  the  confession  of  judgment  and  the  assignment 
were  a  single  transaction,  intended  to  hinder,  delay,  and  defraud  crediton. 
The  indicia  of  fraud  in  this  case,  as  fully,  clearly,  and  accurately  stated  br 
the  learned  judge  at  special  term,  are  unusually  transparent,     indeed,  it  is 
difHcult  to  credit  the  sincerity  of  the  oft-repeated  statements,  pressed  upon  us 
with  special  emphasis,  to  the  effect  that  the  flndings  of  fraud  are  without  a 
particle  of  evidence  to  support  them,  and  that  there  is  not  enough  In  tbeciM 
to  warrant  even  a  suspicion  of  fraud. 

Without  commenting  upon  the  propriety  of  such  criticisms  upon  the  flnd- 
ings of  a  judge,  and  looking  for  some  reasonable  ground  forthe  position  thus 
taken  by  counsel,  we  must  conclude  that  he  refers  to  direct  evidence,  as  dis- 
tinguished from  circumstantial;  for  otherwise  we  should  be  compelled  to  treat 
the  criticism  as  indicating  a  lack  of  moral  sense.  It  ia  true  the  case  may  be 
said  to  be  wanting  in  what  is  technically  called  "direct  evidence,"  but  the 
circumstantial  evidence  of  fraud  is  abundant  and  conclusive.  And  it  is  well 
settled  that  fraud  may  be  inferred  from  a  group  of  circumstances  pointing 
clearly  in  that  direction.  See  Shand  v.  ffandley,  71  N.  Y.  323;  Brackett  i. 
Gristoold,  14  N.  Y.  St.  Rep.  449.  Many  links  in  the  chain,  considered  sepa- 
rately, may  well  appear  to  be  wholly  unobjectionable,  and  yet  all  of  the  links, 
considered  in  their  relation  to  each  other  and  as  a  whole,  may  point  uneir- 
ingly  to  fraudulent  purposes  and  acts.  That  is  the  case  here.  Indeed,  the 
conduct  of  these  people  was  exceedingly  barefaced.  Some  of  the  debtor's 
most  important  books  were  missing,  and  were  not  satisfactorily  accounted 
for.  His  declarations  and  purchases,  not  long  before  the  assignment,  woald 
seem  to  furnish  good  reason  for  the  suppression  of  these  books.  They  cer- 
tainly suggest  a  grave  suspicion  of  the  fraudulent  disposition  of  property 
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prior  to  the  scheme  under  consideration.  There,  too,  the  execution  of  the 
entire  scheme,  commencing  with  the  confessed  judgments,  and  ending  with 
the  creation  of  the  new  firm  of  Schwab  Bros.,  was  intrusted  to  a  single  agent. 
This  was  one  of  the  most  questionable  features  of  the  transaction.  The  at- 
torney who  drew  the  confessions  also  prepared  the  assignment.  He  saw  to 
it,  with  due  provision,  that  the  sheriff  should  be  in  possession  a  few  minutes 
before  the  assignee  arrived.  He  then  acted  as  counsel  for  all  parties,  assignor, 
assignee,  and  judgment  creditors.  He  was  active  throughout,  advising  and 
directing,  and  finally  he  even  drew  the  articles  of  copartnership  l)etween  the 
assignors'  brothers,  and  also  the  power  of  attorney  from  thpse  brothers  to  the 
assignor,  under  which  the  debtor  practically  resumed  his  original  position  as 
head  of  the  house  and  owner  of  the  goods.  This  is  an  apt  illustration  of  the 
truth  of  what  we  have  said  with  regard  to  isolated  acts,  innocent  in  themselves, 
becoming  indefensible,  when  looked  at  in  their  entirety.  There  certainly 
was  no  objection  to  an  attorney  drawing  a  confession  of  judgment.  The  pre- 
paring of  an  assignment  was  ^so  a  proper  professional  act.  So  was  the  draw- 
ing of  articles  of  copartnership  and  a  power  of  attorneyi  So  was  the  giving 
of  advice  to  each  of  the  persons  in  question.  And  yet  there  is  nothing  in  pro- 
fessional ethics  better  understood  than  the  inexpediency  and  even  impropriety 
of  the  mingling  of  such  legal  relations.  The  only  unassailable  feature  of  the 
entire  transaction  seems  to  have  been  the  foundation  of  the  confessed  judg- 
ments. The  fact,  however,  that  they  were  confessed  for  ionaflde  debts  does 
not  exclude  the  fraudulent  intent.  It  is,  of  course,  an  important  circum- 
stance, but  as  was  said  in  Billings  v.  Russell,  101  N.  Y.  228,  4  N.  £.  Rep. 
531,  it  is  not  inconsistent  with  an  intent  on  the  part  of  the  debtor  to  defraud 
bis  creditors.  The  way  in  which  these  judgments  were  confessed,  the  agen- 
cies resorted  to,  and  above  all  the  use  which  was  made  of  them,  stamp  the 
transactions  as  a  plain  attempt  to  utilize  bona  fide  debts  to  keep  creditors  at 
arms-length,  and  to  enable  the  debtor,  without  being  harassed  by  such  cred- 
itors, to  retain  possession  of  the  goods,  and  to  sell  them  at  his  leisure;  mean- 
while supporting  himself  and  his  employes  out  of  the  proceeds.  This  is  pre- 
cisely what  he  effected  by  the  methods  which  were  resorted  to.  The  sheriff's 
sale  was  a  mere  sham.  The  preferred  creditors  pretended  to  purchase  the 
bulk  of  the  goods,  but  never  paid  a  penny  or  received  a  penny's  worth  of 
goods.  The  debtor  simply  kept  the  property  under  the  weak  device  of  a 
partnership  between  a  couple  of  his  old  clerks,  (who,  as  we  have  seen,  were 
his  brothers,)  and  agreed — nominally  through  these  brothers — to  pay  the  judg- 
ment creditors  as  he  realized  from  the  goods.  There  was  a  pretense  that  the 
judgment  creditors  bid  at  the  sheriff's  sale  to  protect  their  judgments.  But 
that  was  a  very  shallow  pretense,  for  there  was  ample  property  to  cover  their 
judgments,  and,  besides,  the  biddings  had  no  relation  to  the  judgments.  In 
fact,  this  pretense  was  worked  out  in  a  singularly  inartistic  and  slovenly 
fashion,  reflecting  but  little  credit  upon  the  directing  mind;  for  it  appears 
that  two  of  the  judgment  creditors  bid  in  considerably  less  than  was  required 
to  protect  their  judgments,  while  another  bid  in  enough  to  satisfy  eight  or 
nine  such  judgments  as  his,  and  still  another  failed  to  bid  at  all.  The  peculiar 
signiflcance  of  tliese  circumstances  lies  in  the  fact  that  the  creditors  who  thus 
bid  in  over  $ll,(XK)  wortli  of  property  actually  paid  nothing  and  received  noth- 
ing at  the  sale;  that  the  auctioneer  simply  gave  them  receipted  bills,  taking 
in  his  turn  a  receipt  from  the  sheriff  for  the  total  amount  of  the  bids;  and  that 
tlie  sheriff,  instead  of  crediting  each  of  the  executions  with  the  amount  of 
each  creditor's  hid,  actually  distributed  the  totality  of  the  bids  over  the  entire 
group  of  executions;  all  this  without  a  dollar  having  passed,  and  without 
the  debtor  having  been  in  the  least  disturbed  in  his  actual  possession.  The 
consequence  was,  the  creditors  who  had  bid  nothing,  or  not  enough,  found 
their  executions  satisfied  by  the  application  of  the  nominal  surplus,  resulting 
from  the  porchases  of  the  creditor,  who  had  bid  too  much ;  while  the  creditor 
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who  had  bid  too  much  foand  his  small  judgment  satisfied  by  the  spplicatioo 
of  a  part  of  his  bid,  and  the  rest  of  bis  purchases  devoted  to,  as  it  were^''boolc- 
keeping  olf "  the  other  judgments.    And  yet,  in  the  face  of  all  tliis,  we  are 
gravely  told  that  this  sale  was  bona  fide,  because  it  was  properly  advertised, 
and  conducted  according  to  the  forms  of  law.     The  wliole  proceeding  simply 
amounted  to  the  judgment  creditors  telling  the  debtor  that  they  would  not 
press  him;  that  he  might  keep  the  goods,  and,  as  he  sold  them  from  time  to 
time,  pay  them  what  he  owed  them;  and  all  this  to  the  entire  exclusion  of  the 
other  creditors.     This  was  clearly  the  purpose.     To  effectuate  it,  the  scheme 
contemplated  the  use  of  the  forms  of  law  and  the  processes  of  the  courts,  and 
these  forms  and  processes  were  used  and  abused  accordingly.     The  pretended 
partnership  between  the  two  brotliers  of  the  debtor  was  as  transparent  as  the 
sale  and  all  that  preceded  it.     The  debtor  became  the  general  manager  of  the 
business,  at  a  larger  salary  than  its  nominal  heads,  with  authority  to  draw 
checks  to  the  exclusion  of  his  pretended  principals.    Looking  at  the  evidence 
on  this  head,  it  is  almost  inconceivable  that  any  one  siiould  have  believed  that 
its  transparency  would  escape  attention.    It  is  needless  to  dwell  further  upon 
the  facts  in  this  record.     Tliose  facts  have  been  carefully  analyzed  by  tb« 
learned  judge  at  special  term,  and  we  have  sufficiently  supplemented  bis  views 
to  indicate  our  clear  opinion  that  the  record  discloses  a  bald  case  of  fraud, 
which  was  properly  condemned.     The  exceptions  are  worthy  of  no  special 
consideration.     No  error  was  committed  in  the  admission  or  exclusion  of  evi- 
dence.    The  requests  to  And  which  were  refused  involved  either  matter  al- 
ready found,  or  matter  which  was  irrelevant  or  mere  evidence.     The  defend- 
ants were  in  no  wise  prejudiced  by  these  refusals.  The  merits  of  the  caseare 
clearly  presented  by  the  findings  made,  by  the  evidence,  and  by  conceded  facta. 
From  all  these,  we  deduce  the  conclusion  that  the  judgment  appealed  from 
was  just  and  right,  and  that  it  should  be  affirmed,  with  costs. 

Van  Bbunt,  P.  J.,  concurs.    Bartlett,  J.,  concurs  in  the  result 


Peoplb  e.  Uptok. 

(Supreme  Court,  Oeneral  Term,  Fourth  Department.    February,  1890.) 

1.  IlLLicions  Trespass — Waksant. 

Under  Code  Crlzn.  Proo.  N.  Y.  {  56,  subd.  18,  which  gives  the  court  of  special  ses- 
sions jurlsdictloaover''malicioiiBtre8pa880n  lands,  trees,  or  timber. "a  wwmnt  is- 
sued out  of  that  court  chargins  defendant  with  having  oommitted  "mallcions  tret- 
?ias8''  on  designated  land  Is  sumclent,  without  stating  the  circumstance*  of  tiieof- 
ense. 
9.  Baub — EviDBNOB— Several  Tobt-Fbabohs. 

On  trial  for  malicious  trespass,  evidence  that  a  number  of  young  men,  among  vbom 
was  defendant,  threw  fire-orackers  under  the  horses  of  the  prosecuting  witaaat 
while  plowing  on  his  land,  that  they  threw  his  wagon  and  plow  Into  a  pond  on  fait 
land,  and  obstructed  a  race- way  leading  to  the  pond,  is  sufficient  to  warrant  a  oon- 
viction  of  defendant.  All  having  united  in  the  trespass,  each  is  responsible  there- 
for. 
&  Criminal  Law— Appeal— Erboks  Cured. 

An  error  in  the  admission  of  evidence  as  to  another  trespass,  with  wliidi  defend- 
ant  was  not  shown  to  have  been  connected,  is  cured  by  stnldng  it  oat  as  soon  as  n- 
quested  by  defendant,  and  thereafter  excluding  all  further  evioenoe  as  to  that  tres- 
pass. 
1.  Same— iNDBrraiTB  Exceptions. 

Where  the  court  in  its  charge  has  defined  "malioioos  trespass"  as  the  entering  on 
another's  property  with  a  malicious  intent  to  do  injury,  an  exception  to  "that  part 
of  the  charge  defining  trespass  as  the  entering  on  land  of  another  with  malidoni 
intent"  is  not  sufficiently  definite  and  specific  to  entitle  defendant  to  a  review  of 
the  charge. 

Appeal  from  court  of  sessions,  Tompkins  county. 

On  the  29th  day  of  May,  1888,  Simeon  Smith  made  complaint  to  M.  N. 
Tompkins,  Esq.,  a  justice  of  the  peace,  and  in  the  complaint  stated,  among 
other  things,  viz.:  "That  the  defendant,  Daniel  Upton,  at  diven  times  bt- 
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tween  the  Ist  day  of  May,  1888,  and  the  making  of  this  deposition,  at  the 
town  of  Ithaca,  In  said  county,  did  commit  the  crime  of  malicious  trespass 
apon  lands  owned,  occupied,  or  possessed  by  Jeremy  Smith,  of  said  town;  and 
more  particularly  on  or  about  the  17th  day  of  May,  1888,  did  commit  said 
crime  upon  said  lands  by  maliciously  coming  upon  said  lands,  and  throwing 
fire-works  and  explosives  thereon,  and  unlawfully  and  wrongfully  interfering 
'With  said  Smith's  personal  property  thereon,  and  removing  the  same,  to  his 
damage,  and  by  maliciously  and  unlawfully  obstructing,  injuring,  and  de- 
stroying a  race-way  and  other  water-rights  of  said  Smith  on  said  lands."  On 
tlie29tb  of  May,  1888,  the  justice  issued  a  warrant  for  the  arrest  of  the  ac- 
cused, containing  the  following  language:  "Information  upon  oath  having 
been  this  day  laid  before  me,  that  the  crime  of  malicious  trespass  upon  knds 
owned  or  occupied  by  Jeremy  Smith,  in  the  town  of  Ithaca,  in  said  county, 
has  been  committed,  and  accusing  Daniel  Upton  thereof." 

At  the  trial  in  the  court  of  special  sessions  it  appeared  that,  while  com- 
plainant was  plowing  on  his  land,  a  number  of  young  men,  among  them  de- 
fendant, threw  explosives,  fire-crackers,  etc.,  under  his  horses;  that  they 
then  attached  a  rope  to  his  wagon  and  plow,  and  dragged  them  down  toa  pond; 
and  that  they  obstructed  a  race-way  leading  to  the  pond.  There  was  a  ver- 
dict of  guUty,  and  the  court  of  special  sessions  imposed  a  850  fine  on  defendant. 
He  then  appealed  to  the  court  of  sessions,  where  the  Judgment  was  affirmed, 
and  lie  tben  took  this  appeal. 

Argued  before  Hardin,  P.  J.,  and  Maktin  and  Merwin,  JJ. 

George  B.  Davis,  for  appellant.  Jetae  H.  Jennings,  Dlst.  Atty.,  for  re- 
spondent. 

Hardin,  F.  J.  1.  We  think  the  warrant  was  sufficient  in  form,  and  that 
there  was  no  error  in  overruling  the  objections  taken  to  the  sufficiency  thereof. 
Section  151,  Code,  Crim.  Froc.  It  stated  an  offense  in  respect  to  which  the 
magistrate  has  authority  to  issue  a  warrant,  and  as  to  which  he  has  jurisdic- 
tion. Section  152,  Code  Crim.  Proc.  It  was  not  necessary  to  set  up  in  the 
warrant  the  circumstances  of  the  offense.  Atchinson  v.  8peneer,  9  Wend. 
62;  Kilmsr  t.  Wilson,  49  Barb.  87.  Section  56  of  the  Code  of  Criminal 
Procedure  confers  jurisdiction  upon  courts  of  special  sessions  to  hear  and 
determine  charges  of  misdemeanors,  and  among  other  crimes  enumerated  as 
prescribed  In  subdivision  18  of  the  section,  viz.:  "Malicious  trespass  on 
lands,  trees,  or  timber,  or  injuring  any  fruit  or  ornamental  or  shade  trees." 
(The  amendment  in  this  subdivision,  in  1889,  cannot  relate  to  the  question 
in  this  case.)  By  section  640  of  the  Penal  Code  it  is  provided  that  "a  per- 
son who  willfully  •  *  *  intrudes  ♦  •  •  within  tlie  limits  of  any 
lot  or  piece  of  land  within  any  incorporated  city  or  vilhige,  without  the  con- 
sent of  the  owner,  or  within  the  boundary  of  any  street  or  avenue  within 
such  city  or  village, "  is  punishable  by  imprisonment  not  exceeding  six  months, 
or  a  fine  not  exceeding  $250,  or  both.  By  section  646  of  the  Penal  Code,  It 
is  provided,  viz.:  "A  person  who  maliciously  injures  or  destroys  any  stand- 
ing crops,  grain,  cultivated  fruits,  or  vegetables,  the  property  of  another.  In 
any  case  for  which  punishment  Is  not  otherwise  prescribed  by  this  Code  or 
by  some  other  statute,  is  guilty  of  a  misdemeanor."  In  People  y.  Smith,  5 
Cow.  258,  is  was  held,  viz.:  "Acts  injurious  to  private  persons,  which  tend 
to  excite  violent  resentment,  and  thus  produce  a  disturbance  of  the  peace, 
are  indictable."  In  Loomis  v.  Edyerton,  19  Wend  419,  it  was  held,  viz.: 
"Malicious  mischief  done  to  any  kind  of  property  is  a  misdemeanor,  and  the 
party  doing  the  injury  may  be  prosecuted  criminally."  The  two  cases  which 
we  have  last  cited  were  approved  and  followed  in  People  v.  Moody,  5  Parker, 
Crim,  R.  568. 

2.  Bishop  on  Criminal  Law  says,  (volame  1,  §  264,  p.  302,)  viz.:  "Where 
several  persona  unite  for  the  accomplishment  of  one  object,  ail  are  responsi- 
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ble  for  what  is  done  in  concert.  Therefore  many  may  be  criminal  together 
for  a  tiling  performed  by  the  pliysical  volition  of  one. "  We  tliink  the  evi- 
dence given  upon  ttie  trial  was  entirely  sufficient  to  connect  the  defendant 
with  the  acts  constituting  the  offense  complained  of.  It  was  competent  to 
give  the  incidents,  details,  and  circumstances  of  the  acts,  with  a  view  of  es- 
tablishing the  intent  of  the  perpetration  of  the  principal  acts  constitutiiig  tlie 
offense. 

8.  In  the  course  of  the  examination  of  Jeremy  Smith  in  chief,  he  stated 
that,  when  the  young  men  came  upon  the  premises,  be  was  by  them  "rotten 
egged,"  and  that  he  was  on  that  occasion  upon  his  own  premises.  Tbereopon 
an  objection  was  made  in  respect  to  the  evidence,  and  the  defendant  "asked 
it  to  be  stricicen  out."  Thereupon  the  court  remarked,  viz.:  "I  will  strike  it 
out,"  and,  when  the  further  question  was  made  in  respect  to  that  cir- 
cumstance, it  was  objected  to,  and  the  objection  was  sustained.  We  ttiiiik 
the  ruling  eliminated  that  circumstance  from  the  case. 

4.  In  the  course  of  the  charge  delivered  by  the  justice  to  the  jury,  he  re- 
marked, viz.:   "A  malicious  trespass,  gentlemen,  is  the  entering  upon  an- 
other man's  property,  or  property  that  he  is  in  possession  of.  with  a  willf  d1,  ma- 
licious intent  to  do  injury;  so  that  the  charge  we  are  here  to  try  against  this 
defendant  is  that  he  has  entered  upon  the  lands  of  the  complainant,  Mr. 
Smitli,  and  has  committed  an  injury  to  bis  property,  and  has  done  it  witbthe 
intent  to  injure  him."    At  the  close  of  the  charge  the  defendant's  counsel 
took  an  exception  in  the  following  language,  viz. :   "I  desire  to  except  to  that 
part  of  your  honor's  charge  where  you  deQne  ■  trespass '  that  it  was  enteriag 
upon  the  land  of  another  with  malicious  intent"     The  language  of  the  ex- 
ception is  not  specitic  and  accurate  in  its  enumeration  of  the  language  used 
in  the  charge.     Considering  the  language  of  the  charge  in  connection  with 
the  language  speciUed  in  the  exception,  in  connection  with  all  the  language 
found  in  the  body  of  the  charge,  we  think  the  defendnnt's  rights  were  not 
prejudiced  by  the  charge,  and  that  the  exception  taken  was  not  sufficiently 
definite  and  specific.     In  reviewing  the  judgment  of  the  court  of  special  ses- 
sions, it  is  the  duty  of  tlie  court  of  sessions  of  the  county  to  "give  judgment 
without  regard  to  technical  errors  or  defects  which  have  not  prejudiced  the 
substantial  riglits  of  the  defendant."     Oode  Grim.  Froc.  §S  542,  761.    Judg- 
ment of  the  court  of  sessions  of  Tompkins  county  affirmed,  and  the  clerkdi- 
rected  to  enter  judgment,  and  remit  a  certified  copy  thereof,  with  the  return 
and  decision  of  this  court,  to  the  court  of  sessions  of  Tompkins  county,  pur- 
suant to  sections  547  and  548  of  the  CkKle  of  Criminal  Prooedure.    All 
concur. 


People  ex  rel,  Thibd  Ave.  R.  Co.  «.  Oilrot,  Commissioner  of  Pablic 

Work. 

(Supreme  Court,  Special  Term,  New  York  Countu.    April  9, 1890.) 

Btbbet  Railboads— Chanob  or  Ststbm— Cokstitutionai,  Law. 

Const.  N.  Y.  art.  8,  S  IS,  proTidlng  that  no  law  shall  authorize  the  constmctlon  or 
operation  of  a  street-railway  except  hy  consent  of  the  owners  of  one-halt  the  value 
of  the  property  bounded  on,  and  also  of  the  local  authoriUea  in  control  of,  the  street 
or  highway  on  which  it  is  proposed  to  oonstmot  or  operate  such  railroad,  applies 
not  only  to  proposed  street  railroads,  but  to  constructions  undertaken  bv  oorpo- 
rations  on  their  existing  lines  of  railroad;  and  Laws  N.  T.  1S89,  c.  631,  {12,10- 
thorizing  any  surface  railroad  to  operate  its  road  by  cable  or  electricity,  instead  of 
by  animal  or  horse  power,  on  consent  of  the  owners  of  one-half  in  value  of  the 
abutting  property,  or,  in  lieu  of  such  consent,  the  determination  of  three  oommia- 
sioners  to  be  appointed  by  the  general  term  of  the  supreme  court,  is  obnodons 
thereto,  in  that  it  dispenses  with  the  consent  of  the  local  authoritiea,  and  under- 
takes to  substitute  for  them  the  Iraard  of  railroad  commissioners. 

At  chaml>ers.    Petition  for  a  peremptory  writ  of  mandamut. 
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ffoatilejf,  Iiauterbaeh  <t  Johnson,  for  petitioner.     Willtam  H,  Clark,  Corp. 
Counsel,  for  defendant. 

Pattersoit,  J.    The  Third- A  venae  Bsilroad  Company  presents  its  petition 
to  this  coart,  praying  that  a  peremptory  writ  of  mandamus  be  granted  to  re- 
quire the  commissioner  of  public  works  of  the  city  of  New  York  to  issue  a 
permit  authorizing  the  relator  to  open  the  streets  along  the  line  of  its  road  in 
said  city  for  the  purpose  of  changing  the  motive  power  by  which  its  cars  are 
propelled  from  horse-power  to  cable  traction.    The  petition  recites  that  the 
railroad  company  is  a  corporation  organized  under  the  laws  of  the  state  of 
New  York,  and  operates  and  maintains  a  street  surface  railroad  upon  certain 
streets  named  in  the  petilion;  that  by  section  12  of  chapter  531  of  the  Laws 
of  1889  (amending  the  general  street  surface  railway  act  of  1884)  it  is  enacted 
that  any  surface  railroad  company  may  operate  any  portion  of  its  railroad  by 
cable  or  electricity,  or  by  any  power  other  than  steam  locomotive  power,  in- 
stead of  by  animal  or  horse  power,  that  may  be  approved  by  the  state  board  of 
railroad  commissioners,  and  consented  to  by  the  owners  of  one-half  in  value 
of  the  property  l>ounded  on  that  portion  of  the  railroad  as  to  which  a  change 
of  motive  power  is  proposed,  and,  in  case  the  consent  of  the  property  owners 
cannot  be  obtained,  then  the  determination  of  three  commissioners  to  be  ap- 
pointed by  the  general  term  of  the  supreme  court  shall  be  taken  in  lieu  of 
such  consent,  under  certain  conditions;  and  that  it  is  also  provided  by  said 
section  of  the  act  of  1889  that  "it  shall  be  lawful  for  any  such  railroad  com- 
pany to  make  any  changes  in  the  construction  of  its  road  or  road-bed  at  any 
time  rendered  necessary  by  a  change  in  its  motive  power."     The  petition  fur- 
ther recites  that  consent  to  a  change  of  motive  power  from  the  system  of  mov- 
ing cars  by  horses  to  that  of  cable  traction  has  been  given  by  one-half  in  value 
of  the  owners  of  property  along  the  line  of  the  road  of  the  petitioner,  and  that 
the  state  board  of  railroad  commissioners  have  approved  of  and  permitted  the 
change  to  be  made  under  certain  conditions  which  have  been  accepted  by  the 
petitioner,  and  that  the  commissiouex  of  public  works  has  l)een  applied  to, 
but  refuses  to  give  the  necessary  permit  to  open  the  streets  to  enable  the 
change  to  be  made.     The  only  ground  upon  which  the  present  application  is 
opposed  by  the  commissioner  of  public  works  is  that  the  act  of  1889.  under 
which  the  relator  claims  the  absolute  right  to  make  the  change,  is  unconsti- 
tutional in  "that  it  contravenes  the  provision  of  the  constitution  which  for- 
bids the  legislature  to  authorize  the  construction  or  operation  of  a  street  rail- 
road without  tbe  consent  of  the  local  authorities;  that  the  act  in  question  vio- 
lates the  constitution,  because  it  dispenses  with  the  consent  of  the  local  au- 
thorities, and  undertakes  to  substitute  for  such  local  authorities  tbe  board  of 
railroad  commissioners." 

The  provisions  of  the  constitution  referred  to  by  the  respondent,  and  of 
which  the  legislation  in  question  is  claimed  to  be  violative,  are  the  following, 
(article  3,  §  18,  amended  1874:)  "The  legislature  shall  not  pass  a  private  or 
local  bill  in  any  of  the  following  cases."  Then  follows  an  enumeration  of  the 
interdicted  subjects,  and  among  them  "granting  to  any  corporation,  associa- 
tion, or  individual  the  right  to  lay  down  railruail  tracks,"  and  "granting  to 
any  private  corporation,  association,  or  individual  any  exclusive  privilege, 
immunity,  or  franchise  whatever. "  Then  follows  this  provision :  "Tbe  legis- 
lature shall  pass  general  laws  providing  for  the  cases  enumerated  in  this  sec- 
tion, and  for  all  other  cases  which,  in  its  judgment,  may  be  provided  for  by 
general  laws;  but  no  law  shall  authorize  tbe  construction  or  operation  of  a 
street  railroad  except  upon  the  condition  that  the  consent  of  the  owners  of 
one-half  in  value  of  the  property  bounded  on,  and  the  consent,  also,  of  the  local 
authorities  having  the  control  of,  that  portion  of  a  street  or  highway  upon 
which  it  is  proposed  to  construct  or  operate  such  railroad,  be  first  obtained, " 
etc   1^0  question  arises  in  this  case  respecting  a  private  or  local  act.    The 


Digitized  by 


Google 


688  HEW  YORK  sDPPiJaiENT,  vol.  9.  [Sap.Ct. 

statute  of  1889  amending  the  act  of  1884  ia  a  general  law,  and  by  a  general 
law  the  legislature  may  confer  exclusive  privileges  and  franchises;  but  even 
such  general  legislation  is  prohibited  where  the  franchise  to  constrnct  or 
operate  a  street  railway  is  granted,  unless  in  connection  therewith  the  consent 
of  th,e  local  authorities  is  to  be  obtained.    In  considering  the  constitutionality 
of  an  act  of  the  legislature,  two  well-established  rules  are  to  be  observed: 
(1)  Every  presumption  and  intendment  is  in  favor  of  the  constitutionality  of 
the  act,  and  the  courts  will  not  adopt  a  doubtful  construction  to  nullify  it.     lu- 
re New  York  El.  R.  Co.,  70  N.  Y.  342;  In  re  Gilbert Bl.  K.  Co.,  Id.  367;  Ker- 
rigan V.  Force,  68  N.  Y.  881.    (2)  Wlienever  an  act  of  the  legislature  can  be 
construed  so  as  to  give  it  effect  and  avoid  a  contlict  with  a  constitutional  pro- 
vision, the  court  will  give  it  such  construction.    People  t.  Superoitort,  17  X. 
Y.  241;  People  v.  City  of  Rochester,  50  N.  Y.  525;  Astor  T.  KaUtoay  Co.,  US 
N.  Y.  118,  20  N.  E.  Uep.  594.    Keeping  in  i«ind  these  rules,  it  becomes  im- 
portant to  ascertain  what  were  the  purposes  of  the  constitutional  provision 
contained  in  the  amendment  referred  to,  and  respecting  the  limitation  placed 
upon  the  otherwise  unrestricted  power  of  the  legislature  over  the  particular 
subject  now  under  consideration.    Two  things  were  had  in  view,  both  of 
which  were,  in  terms,  provided  for.     One  of  them  was  defined  by  Judge 
FoLGER,  in  Re  Kings  Co.  El.  R.  Co.,  82  N.  Y.  95,  as  follows:  "It  is  plain  that 
a  great  evil  was  seen  to  exist,  and  a  crying  need  of  permanent  and  effective  re- 
pression of  it.    That  evil  was  the  heedless  and  unneeded  making  of  street 
railroads,  to  the  harm  of  owners  of  adjacent  property.    The  means  of  repres- 
sion was  the  prohibition  of  the  construction  of  them  without  the  consent  of 
one-half  of  those  owners,  or  a  sober  inquiry  whetlier  they  ought  to  be  con- 
structed or  operated,  to  be  made  by  commissioners  appointed  by  the  court, 
with  their  determination  inoperative  until  confirmed  by  the  court." 

But  there  was  another  evil  to  be  guarded  against,  and  that  was  the  taking 
of  the  streets  and  highways  of  a  municipality,  and  their  subjection  to  bur- 
dens which  might  seriously  interfere  with  their  use,  and  disastrously  affect 
the  righta  of  the  municipalities  in  them ;  and  the  means  of  repression  of  that 
evil  was  the  requirement  of  the  consent  of  the  local  authorities  whenever  a 
franchise  for  construction  or  operation  of  a  street  railroad  was  involved.  The 
people  of  the  state  prohibited  the  legislature  from  passing  even  general  laws 
which  should  impose  burdens  upon  streets  in  this  respect,  unless  the  local  au- 
thorities assented.  The  act  of  1889  does  authorize  the  construction  and  op- 
eration of  a  street  railroad,  within  the  meaning  of  the  constitntional  inhibi- 
tion, and  is  not  merely  a  regulative  act  if  it  authorizes  that  to  be  done  which 
the  relator  proposes  to  do.  So  tar  as  a  mere  change  of  motive  power  is  con- 
cerned,— a  change  which  may  be  produced  without  an  additional  grant  or 
franchise, — it  is  regulative  only.  It  is  not  disputed  that  such  a  mere  change 
may  be  made,  but  the  authority  to  make  changes  in  the  construction  of  the 
road  and  road-bed,  interpreted  as  sanctioning  such  construction  as  that  in- 
tended by  the  relator,  clearly  infringes  the  constitution.  The  language  of  tlie 
act,  certainly,  is  broad  enough  to  accord,  it  the  act  is  valid,  all  that  the  com- 
pany seeks  to  do  under  its  permission ;  and  it  is  evident  that  what  it  seeks  to 
do  Is  to  make  a  completely  new  and  different  construction  of  its  road  and 
road-bed.  What  it  proposes  to  do  is  precisely  the  same  thing  as  that  which  it 
desired  to  do  at  the  time  of  the  former  application  for  a  mandamus,  and  which 
the  court  of  appeals  held  it  had  not  a  franchise  or  right  to  do.  People  y.  New- 
ton, 112  N.  Y.  396,  19  N.  E.  Rep.  831.  What  it  claims  now,  under  the  act 
of  the  legislature,  is  an  entirely  new  grant  or  franchise,  to  construct  an  en- 
tirely ditlerent  kind  of  road  from  that  which  it  has  heretofore  operated,  and 
one  which  subjects  the  streets  to  superadded  burdens,  and,  so  far  as  I  can  as- 
certain from  the  papers  before  me,  there  would  be  almost  nothing  left  of  the 
present  structure,  but  an  entirely  new  construction  will  be  required.  It  was 
so  expressly  held  by  the  court  of  appeals,  in  the  case  to  which  reference  has 
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been  made,  on  the  exact  facts  now  presented  again  on  this  application.  Judge 
Sanforth,  in  the  prevailing  opinion,  says:  "Ttie  cable  requires  a  conduit 
of  mason  work,  the  necessary  excavation  of  which,  on  a  straight  stretch  road, 
'without  carves,  is  six  feet  wide  and  from  four  to.five  feet  deep.  Where  there 
if  a  double  track,  there  must  be  two  of  these  trenches;  and,  at  intervals  of 
thirty-five  feet  along  the  whole  distance,  they  must  go  still  deeper  for  drain* 
age,  and  where  there  are  curves  the  width  of  the  excavation  must  be  at  least 
from  twelve  to  fifteen  feet.  At  a  corner  the  pit  will  be  thirty  feet  in  width, 
and  at  the  engine-houses,  whence  the  cable  extends  to  the  conduit  in  the 
street,  it  will  t^  necessary  to  excavate  the  entire  street  from  the  engine-room 
oat  to  and  beyond  the  track  furthest  from  it.  None  of  these  things  are  re- 
quired  for  the' construction  of  a  street  surface  railroad.  None  of  them  per- 
tain even  to  its  operation.  They  relate  to  some  act  or  thing  to  be  done  be- 
low the  surface. " 

At  this  point,  attention  is  called  to  an  ingenious  and  adroitly  presented  ar- 
gument of  the  learned  counsel  for  the  relator,  founded  on  the  language  quoted 
al>ove  from  the  opinion  of  the  court  of  appeals.  It  is  urged  that,  so  far  from 
what  ia  there  said  being  adverse  to  the  relator's  view,  it  supports  it,  and  that, 
ioasmuch  as  the  court  of  appeals  has  said  the  proposed  changes  are  not  re- 
quired for  the  construction  or  operation  of  a  street  surface  railroad,  they  are 
not  within  the  constitutional  prohibition;  for  they  do  not  relate  to  the  con- 
straction  or  operation  of  a  street  railroad  already  existing  as  such.  This  lan- 
guage of  the  court  of  appeals  applies  only  to  a  road  built  and  operated  alto- 
gether on  the  surface  of  a  street.  As  is  said  in  the  same  case  (112  X.  Y.  401, 
19  N.  £.  Bep.  882,)  the  charter  of  the  Third- Avenue  Company  is  one  whloh 
"contemplates  only  a  road  whose  operations  by  way  of  structure  or  otherwise 
shall  be  limited  to  the  surface  of  the  road-way.  It  gives  no  right  to  open 
or  excavate  or  use  below  its  existing  surface."  It  is  perfectly  plain  that  a 
street  surface  railroad  is  a  street  railroad;  but  there  are  now  several  kinds  or 
descriptions  of  street  railways,  such  as  those  constructed  and  operated  on  the 
surface  alone,  those  constructed  to  be  operated  by  cables  moving  in  subter- 
ranean conduits,  and  those  operated  over  head  by  an  electrical  system.  Any 
or  either  kind  might  be  built  under  the  act  of  1889,  under  the  claim  of  a 
change  of  construction.  The  power  granted  is  to  build,  to  make  new  con- 
itraction;  as  in  this  case  to  build  an  entirely  new  kind  of  street  railroad.  The 
corporation  is  a  street  railroad  corporation,  with  the  franchise  to  operate  a 
certain  description  of  street  railroad.  It  is  now  proposed  to  build  and  operate 
another  and  distinct  description  of  street  railroad ;  and,  although  it  has  now 
the  right  to  lay  down  rails,  and  no  such  right  is  newly  accorded  it,  and  what 
is  granted  now  could  not  of  itself  constitute  a  railioad,  yet,  in  conjunction 
with  what  it  has,  the  new  system  constitutes  a  new  railroad,  and  the  right  to 
that  new  railroad  is  derived  altogether  from  the  act  of  1889.  Upon  the  iden- 
tical facts  now  presented,  it  has,  as  stated,  been  held  by  the  court  of  appeals 
that  nothing  now  proposed  to  be  done  by  the  relator  is  required  for  the  con- 
struction or  operation  of  a  street  surface  railroad.  None  of  these  things  per- 
tain in  any  way,  therefore,  to  the  franchise  the  relator  now  has. '  They  relate 
to  something  else  than  a  mere  street  surface  railroad;  to  something  that  is  to 
be  created  different  in  kind  from  a  mere  surface  road,  something  that  is  to  be 
made  aa  original  construction ;  and  in  making  it  the  company  must  proceed 
on  another  and  enlarged  franchise,  rascally  different  from  that  it  enjoys  as 
a  simple  street  surface  railroad. 

I  have  not  failed  to  be  impressed  with  the  skillful  argument  niade  with  ref- 
erence to  the  constitutional  prohibition  applying  only  to  proposed  street  rail- 
ways. I  ttiink  it  applies  to  such  constructions  undertaken  by  corporations 
on  their  existing  lines  of  railroad,  and  not  only  to  corporations  to  be  organ- 
ized, and  whose  roads  are  not  yet  constructed  or  in  operation.  If  I  am  right 
In  what  I  have  stated  to  be  the  purposes  fur  which  the  constitutional  amend- 
y.S£.y.s.2a.S — 44 


Digitized  by 


Google 


690  KEW  YOEK  8UPPLBMENT,  VOl.  9.  [Sup.  Ct. 

ment  was  adopted,  I  think  there  can  be  no  reasonable  doubt  that  the  taking 
and  occupation  of  the  streets  by  the  relator  beyond  tliat  occupation,  and  to  be 
used  in  a  different  way  from  that,, to  which  it  is  entitled  as  a  mere  street  sur- 
face railroad,  coald  not  be^authorized  by  the  legislature  without  the  consent 
of  the  local  authorities.  The  substantial  questions  respecting  the  nature  and 
extent  uf  the  changes  sought  to  be  effected  in  the  construction  and  operation 
of  the  Third-Avenue  Railroad  by  the  introduction  of  cable  traction  ha-re  all, 
I  thinl;,  been  considered  and  passed  upon  by  the  court  of  appeals;  and,  what- 
ever may  have  been  my  own  views  before  that  court  disposed  of  tbose  ques- 
tions as  to  the  right  of  the  relator,  and  would  be  now  but  for  that  decision,  I 
can  find  no  way  of  escaping  the  conclusions  to  which  it  leads.  So  far  as  con- 
struction Is  concerned,  this  is  a  grant  of  new  franchises  under  the  guise  of 
the  regulation  of  existing  franchises;  and  the  statute  authorizing  it  is  obnox- 
ious to  the  constitutional  provision,  as  it  imposes  additional  burdens  on  the 
streets  without  the  consent  of  the  authorities  of  the  city;  and  I  am,  tbere- 
foi'e,  compelled  to  deny  the  application  for  the  mandamus. 


People  ex  rel.  DAYioeoN  v.  Gnx)N  et  til..  Assessors. 
(Supreme  Court,  Qeneral  Term,  First  Department.    March  38, 1890.) 

1.   CEBTIOKA.BI— -UOTIOK  »0B  FOBTHBB  RBTXmNS— APPBii. 

An  appeal  from  an  order  denying  a  motion  for  a  further  return  by  the  hoard  of 
asaessors  to  a  writ  of  certiorari  to  review  an  assessment  in  no  way  involves  the 
merits  of  the  controversy,  and  the  only  question  which  will  be  oonndsred  is 
whether  the  court  was  jnstifled  in  denying  such  motion. 
8.  Sakb— Rbtukus— OpiinoNS  ot  Coitnsei. 

The  opinions  of  counsel  In  respect  to  questions  submitted  to  them  by  theboaidot 
assessors,  in  regard  to  the  assessment,  form  no  part  of  the  return  to  such  writ. 

Appeal  from  special  term,  New  York  county. 

Appeal  from  order  denying  a  motion  for  a  further  return  by  the  board  at 
assessors  to  a  writ  of  certiorari  to  review  an  assessment. 
Argued  before  Van  Bbumt,  F.  J.,  and  Bbadt  and  Danieils,  J  J. 
Truman  H.  Baldwin,  for  appellant    George  L.  Sterling,  for  respondent 

Van  Bbtjmt,  F.  J.  It  seems  to  be  assumed  by  the  counsel  for  the  paitiei 
that,  upon  this  appeal  from  the  order  mentioned,  the  merits  of  tbe  controver- 
sy can  be  determined.  We  do  not  understand  that  in  any  respect  the  merits 
can  possibly  be  involved  upon  this  appeal,  as  it  is  simply  an  appeal  from  aa 
order  denying  a  motion  that  the  respondents  make  a  further  return  to  the  writ 
and  the  only  question  which  will  be  considered  is  as  to  whether  tbe  court  below 
was  justified  in  denying  such  motion.  The  court  was  asked  by  an  order  to 
show  cause  to  require  the  defendants  to  make  a  further  return  herein,  "un- 
der oath,  of  the  assessment  list  for  paving  Madison  avenue  from  One  Hundred 
and  Thirty-Third  to  One  Hundred  and  Thirty-Seventh  streets,  the  objections 
thereto  made  by  the  New  York  &  Harlem  Railroad  Company,  and  by  Hon./. 
Sargeant  Oram,  and  by  all  the  relators,  except  John  Davidson,  and  by  all 
other  persons,  together  with  the  opinions  of  Hon.  William  G.  Whitney,  dated 
July  2,  1878,  and  Hon.  E.  H.  Laoombe,  dated  March  16,  1885,  and  Angost 
21,  1885,  on  tlie  question  of  assessability  of  property  other  than  houses  and 
lots,  together  with  a  copy  of  all  tbe  minutes  of  said  board  in  reference  tosaid 
assessment."  It  appears  from  the  papers  that  the  return  would  be  satisfac- 
tory to  the  relator  if  the  board  had  not  inserted  therein  that  they  Iiad  not  »• 
sessed  the  said  railroad  company  nor  the  road-bed  and  structure  of  said  rail- 
road, because  in  their  opinion  said  road-bed  and  structure  have  not  been  ben- 
efited, and  are  not  under  the  laws  of  this  state  assessable  for  a  local  improve- 
ment of  this  character.  Tbe  claim  upon  the  part  of  the  relator  seems  to  be 
that  by  the  position  of  tbe  board  of  assessors  he  was  misled,  and  did  not  give 
evidence  upon  this  subject  in  support  of  his  objection,  which  he  would  ban 
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done  before  the  board  of  assessors.  It  is  true  that  the  relator  asks  to  have 
included  in  the  return  other  papers  which  it  is  clear  do  not  necessarily  form 
a  part  of  the  return,  so  that  by  their  omission  the  return  would  be  called  de- 
fective. Aa  to  the  assessment  list,  it  is  sufficient  to  say  that  the  writ  itself 
provides  that  it  need  not  be  included  in  the  return. 

As  to  the  opinions  of  the  corporation  counsel,  they  form  no  part  of  the 
papers  to  be  returned,  because  they  are  simply  the  advice  of  the  counsel  of  the 
board  of  assessors  in  respect  to  questions  submitted  by  them  to  such  couusel, 
and  cannot  form  any  part  of  the  record. 

In  respect  to  the  copy  of  the  minutes  made  in  reference  to  the  assessment, 
it  is  sufficient  to  say  that  tlie  original  writ  did  not  call  for  it,  and  the  return 
seems  to  contain  their  substance.  The  claim  of  the  relator  that  the  respond- 
ents did  not  determine  as  to  the  benefit  conferred  upon  the  railroad  company 
by  the  proposed  improvement  cannot  be  held  to  controvert  the  return  in  that 
regard.  Such  questions  cannot  be  raised  and  tried  in  this  manner.  The  rem- 
edy for  a  f^ise  return,  if  any  has  been  made,  is  open  to  the  relator.  Neither 
can  the  fact  claimed  by  the  relator,  that  he  has  been  deprived  of  giving  evi- 
dence before  the  assessors  in  respect  to  this  matter,'  in  any  way  alter  his  po- 
sition, because  the  assessors  were  not  bound  to  hear  such  evidence,  and  there- 
fore the  relator  has  not  been  deprived  of  any  legal  right.  We  do  not  see  that 
the  court  below  could  have  done  otherwise  than  it  did  in  denying  the  motion 
to  compel  the  respondents  to  amend  the  return  in  the  particulars  stated  in  the 
order  to  show  cause.  The  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


Fbopi^  ex  rel.  Ellithorfb  v.  Judges  of  Sttperior  Court  of  Buffalo. 

(Supreme  Court,  Cfeneral  Term,  Fifth  Department.    April  11, 1890.) 

OmcB  AXD  OvnoxB— Crvii,  Sbbyiob  Law— Repiai.  of  Statdtb. 

Laws  N.  T.  1888.  o.  243,  (taking  effect  May  8, 1888,)  which  r»«naota  Code  Civil 
Proc  {  801,  authorizing  the  jadges  of  the  superior  court  of  Buffalo  to  appoint,  and 
at  pleasure  to  remove,  a  crier  of  that  court,  being  a  later  enactment  than  Laws 
18&,  c.  119,  (taking  effect  April  10, 1888.)  which  proyides  that  no  honorably  dls- 
oluvged  soldier  or  sailor  of  the  war  of  tne  Rebellion  holding  certain  offices  shall  be 
removed  except  for  cause,  excepts  the  office  of  crier  from  the  operation  of  chapter 
119,  (civil  serrloe  law.) 

Appeal  from  special  term.  Erie  county. 

Relator,  Philander  D.  Ellithorpe,  appeals  from  an  order  denying  his  motion 
to  compel  the  judges  of  the  superior  court  of  Buffalo  to  rescind  their  action 
removing  him  as  crier  of  the  superior  court  of  Buffalo,  and  to  reinstate  him 
tikerein. 

Argued  before  Bwioht,  P.  J.,  and  Macohber  and  Coblett,  JJ. 

S.  J.  Swift,  for  appellant.     Adelhert  Moot,  for  respondents. 

Macoicber,  J.  The  jurisdiction  of  this  court  to  entertain  an  application 
of  this  kind  is  called  in  question  by  the  respondents'  counsel.  Bat  there  is 
no  such  limitation  put  upon  its  jurisdiction,  which  is  declared  by  article  6  of 
tbe  constitution  to  be  general  in  law  and  in  equity,  subject  only  to  the  appel'- 
late  jurisdiction  of  tbe  court  of  appeals.  If,  therefore,  there  is  any  tribunal 
before  which  this  proceeding  could  be  maintained,  it  is  tbe  supreme  court. 
People  y.  NichoU,  79  N.  T.  582. 

The  relator,  who  is  an  honorably  discharged  soldier  from  the  late  civil  war, 
was  appointed  crier  of  the  superior  court  of  Buffalo  October  11,  1878,  which 
post  be  continued  to  hold  until  ^September  27,  1889,  when,  in  accordance  with 
HD  order  made  on  the  19th  day  of  August,  1889,  he  was,  without  a  hearing, 
removed  by  a  majority  of  the  judges  of  that  court,  and  another  person  ap- 
iointed  in  his  place.  The  relator's  rights  are  rested  entirely  upon  chapter  119 
of  tbe  Laws  of  1888,  approved  April  10.  1888,  to  take  effect  immediately. 


Digitized  by 


Google 


692  HEW  YORK  BUFFLEUENT,  Vol.  9.  [Sup.Ct. 

which  is  an  act  relating  to  employes  of  the  varioas  cities  and  counties  of  the 
state,  and  is  as  follows:     "Section  1.  No  person,  holding  a  position  by  ap- 
pointment in  any  city  or  county  of  this  state,  receiving  a  salary  from  such 
city  or  county,  unless  he  has  been  appointed  for  a  definite  term,  who  is 
an  honorably  discharged  soldier,  sailor,  or  marine,  having  served  as  such  in 
the  Union  army  or  navy  during  the  war  of  the  Bebellion,  shall  be  removed 
from  such  position  except  for  cause  shown  after  a  hearing  had;  bnt  this  pro- 
vision shall  not  be  construed  to  apply  to  the  position  of  private  secretary  or 
chief  clerk  or  deputy  of  any  official  or  department,  or  to  any  other  person 
holding  a  confidential  relation  to  the  appointing  officer.    Sec.  2.  All  laws  or 
parts  of  laws  inconsistent  with  the  provisions  of  this  law  are  hereby  re- 
pealed."    Prior  to  the  enactment  of  this  statute,  and  by  section  301  of  the 
Code  of  Civil  Procedure,  the  judges  of  the  superior  court  of  Buffalo,  or  a 
majority  of  them,  were  required  from  time  to  time  to  appoint,  and  permitted 
at  pleasure  to  remove,  a  crier  of  the  court.    It  is  contended  by  the  learned 
counsel  for  the  appellant  that  this  section  of  the  Code  was  repealed  by  the  act 
of  1888,  already  quoted ;  but  whether  a  provision  of  the  Code  of  Civil  Pro- 
cedure having  a  local  application  only  can  be  deemed  to  be  repealed  by  such 
general  words  as  are  here  used,  may  well  bedonbted.    But  it  is  not  necessary, 
for  the  decision  of  this  case  upon  its  merits,  to  enter  upon  that  subject;  for 
the  intent  of  the  l^islature  in  this  particular  is  clearly  disclosed  by  chapter 
243  of  the  Laws  of  1888,  talking  effect  May  8th  of  that  year,  nearly  a  month 
later  than  the  act  for  the  protection  in  office  of  honorably  discharged  soldien 
and  sailors,  by  which  the  right  of  the  judges  of  the  superior  court  of  Buffalo, 
or  a  majority  of  them,  to  remove  at  pleasure  the  crier  of  that  ooart,  is  le- 
enacted  with  other  provisions  respecting  salaries  and  the  duties  of  the  crier. 
If  there  is  any  inconsistency  between  the  provisions  of  these  two  acts,  tbat 
which  was  subsequently  passed  must  be  deemed  to  repeal  the  prior  one.   It 
is  the  last  expression  of  the  legislative  will;  and,  if  repugnant  to  or  irrecoo- 
cilable  with  any  previous  act,  it  necessarily  annuls  the  former,  if  both  cannot 
stand  together.    Potter's  D  war.  St.  155,  and  note;  Smith  v.  People,  47  N.  \. 
330;  Blaek  v.  Boott,  2  Brock.  325;  Cain  v.  State,  20  Tex.  355;  PeopU  r, 
French,  4  ST.  T.  Supp.  330.    Judgment  appealed  from  should  be  affirmed, 
with  costs.    All  concur. 


Allison  Bbos.  Co.  o.  Habt  et  al. 
(Sutrreme  Cmurt,  Oeneral  Term,  S\fth  Department.    AprQ  11, 189a) 

1.  Pboper  Pabties. 

A  complaint  alleged  that  defendant  A.  sold  to  plaintiff  all  Vbe  propertj,  nucliiB- 
eiy,  and  interests  m  patents  owned  by  him ;  that  A.  has  made  and  aeliv«red  to  d«- 
fenoant  K.  several  machines,  covered  by  the  patents,  wltbont  plaintUTs  oooaent; 
and  prayed  that  K.  be  restrained  from  paying  to  A.  any  royalties  for  the  use  at 
snoh  machines,  and  from  using  them,  except  on  oonditlon  that  he  pay  plaintiff  i 
proper  royalty.  Held,  that  K.  was  not  a  proper  party  defendant,  since,  in  the  ab- 
sence of  any  agreement  with  plaintiff,  he  oonld  not  be  oharsed  with  money  dun- 
ages  except  tnroueh  an  action  for  an  Infringement,  of  which  the  fedeial  oosTti 
had  exclusive  Jurisaiotion. 

S.  Fabtnebship — Actions — ^Flbadino. 

In  au  action  against  copartners,  one  partner  can  demnr  whUe  the  other  ansmn 
the  complaint  upon  the  merits. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Allison  Bros.  Company  against  James  0.  Hart,  Impleaded  with 
others.  Defendant  Hart  appeals  from  a  judgment  overruling  his  demurrer 
to  the  complaint.  For  opinion  vacating  a  preliminary  injunction,  see  7  N. 
Y,  Supp.  268. 

Argued  before  Dwight,  P.  J.,  and  Macomber  and  Corleit,  JJ. 

Theodore  Bacon,  for  appellant.    Eugene  Van  Voorhit,  for  respondent. 
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Macombkb,  J.  The  defendant  Hart  is  the  only  one  of  the  defendants  who 
interposes  a  demarrer  to  the  complaint.  If  bis  demurrer  be  good,  it  is  not 
apparent  why  his  copartner,  the  defendant  Kimball,  did  not  join  therein;  for, 
if  either  of  these  parties  is  liable  to  any  claim  made  by  the  plaintiff,  the  other  is 
also,  as  they  are  charged  only  as  copartners.  Nevertheless,  technically  speak- 
ing, there  seems  to  be  no  legal  obstacle  in  the  way  of  one  of  such  copartners 
interposing  a  demurrer  while  the  other  answers  the  complaint  upon  the  mer- 
its.    Webb  V,  VanderbUt,  89  N.  T.  Super,  Ct.  4. 

It  the  appellant  can  be  held  as  a  party  to  this  action,  it  must  be,  not  be- 
cause his  presence  is  essential  .to  any  relief  which  the  plaintiff  may  have 
against  the  necessary  parties  thereto,  but  because  he  is,  within  a  somewhat 
indefinite  and  shadowy  expression,  a  proper  party.  Pomeroy,  in  liis  vrork  on 
Bemediesand  Remedial  Bights,  (sections  329, 330,)  deSnes  "  necessary  parties" 
as  those  without  whom  no  judgmeitt  can  be  rendered,  and  "proper  parties" 
as  those  whose  presence  renders  the  judgment  more  effectual,  and  whereby  a 
complete  determination  may  be  had  of  all  the  questions  that  can  be  raised, 
and  of  all  the  rights  which  are  connected  with  the  subject-matter  of  the  con- 
troversy. 

A  solution  of  the  question  whether  the  appellant  may,  in  any  view  which 
may  be  taken  of  the  complaint,  be  deemed  a  proper  party,  can  only  be  had  by 
an  inspection  of  ttie  complaint  itself,  an  analysis  of  which  it  may  be  proper 
to  give.     The  first  count  is  designed  only  to  raise  and  determine  the  question 
of  title  to  certain  inventions.    It  alleges  that  some  time  prior  to  October, 
1882,  the  defendant  Oscar  W.  Allison  and  his  brother  John,  the  latter  not 
being  a  party  to  this  action,  were  owners  of  two  patent  rights, — one  of  them, 
issued  to  Oscar  W.  Allison,  for  an  improvement  in  cigarette  machines;  and 
the  other,  to  tbem  jointly,  for  an  Improvement  in  cigarettes.    These  persons, 
it  is  alleged,  entered  into  an  agreement  with  one  Clarke  on  that  day — a  copy 
of  which  is  annexed  to  the  complaint — whereby  each  of  them  assigned  to 
Clarke  an  undivided  sixth  of  his  interest  in  both  patents,  "and  any  improve- 
ments, renewals,  or  reissues  of  said  cigarettes,  cigarette  machines,  or  letters 
patent,    •    *    «    for  the  term  of  any  e^^tension  or  improvements  thereof,  or 
reissue  or  reissues  thereon,    *    *    *    meaning  hereby  to  vest  in  said  F.  Be 
Witt  Clarke  one  undivided  third  of  said  patents,  extension,  or  improvements 
thereof."     Then  follows  a  provision  "that  neither  of  the  three  persons  shall 
dispose  of,  license,  or  grant  any  portion  of  their  rights  to  any  person  without 
the  written  consent  of  the  other  two. "     On  the  5th  day  of  February,  1883, 
these  two  Allisons  and  Clarke  sold  and  assigned  to  one  Allen  one  fourth  part 
of  "all  patents,  machines,  machinery,  stock,  &c.,  now  used  and  owned  by  said 
parties  of  the  first  part  in  the  manufacture  of  tobacco,  cigarettes,  &c.,  under 
the  firm  name  of  Allison  Bros.  &  Co.,  as  well  as  new  patents,  machines,  ma- 
chinery, or  appliances  whicli  may  be  obtained  or  used  in  connection  with  said 
business;  and  the  parties  of  the  first  part  do  hereby  covenant  and  agree  to 
make  all  proper  assignments  of  patents,  &c.,  for  that  purpose  whenever  de- 
sired."   On  the  9tli  day  of  November,  1883,  these  last  four  named  persons, 
composing  the  firm  of  Allison  Bros.  &  Co.,  by  an  instrument  in  writing,  sold 
and  transferred  to  the  plaintiff  all  the  property,  machinery,  tools,  patterns, 
machines,  implements,  stock  manufactured  and  in  the  process  of  manufact- 
ure, office  and  shop  furniture,  fixtures,  material  for  manufacture,  etc.,  "to- 
gether with  all  patents,  or  interests  in  patents,  owned  by  any  or  either  of 
said  firm  for  improvements  in  cigarettes,  cigarette  machines,  and  machinery 
for  manufacturing  same."    On  the  19th  day  of  Kovember,  1883,  the  Allisons 
and  Clarke  executed  to  the  plaintiff  anotlier  instrument,  whereby  they  as- 
signed to  the  plaintiff  all  their  interest  in  two  certain  letters  patent  thereto- 
fore enjoyed  by  them,  and  which  had  been  used  by  the  firm  of  Allison  Bros. 
&Co.,  "such  transfer  to  include  any  improvements,  renewals,  or  reissues  of 
said  patented  improvements  or  letters  patent, "  giving  their  numbers.    In  the 
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month  of  December,  1883,  a  patent  was  issued  to  the  plaintiff  for  an  improve- 
ment in  cigarette  machines  invented  by  Oscar  W.  Allison.  The  complaint 
then  charges  that,  without  the  consent  of  the  plaintiff  or  of  Allen  or  of 
Clarlie,  the  defendant  Oscar  TV.  Allison  has  made  and  delivered  to  the  de- 
fendants William  S.  Kimball  and  James  C.  Hart,  as  copartners,  12  cigarette 
machines,  the  right  to  use  which  belongs  exclusively  to  the  plaintiff,  and  that 
such  machines  are  the  same  referred  to  in  the  letters  patent  aforesaid,  "bat, 
if  they  differ  in  any  respect  from  the  machines  referred  to  in  said  letters  pat- 
ent, such  alterations  or  improvement,  or  improved  machine,  and  exclusive 
right  to  use  the  same,  are  the  property  of  this  plaintiff. "  It  is  further  averred 
that  Kimball  &  Co.  are  using  the  machines  without  the  consent  of  plaintiff, 
and  without  the  consent  of  Clarke  or  of  Allen,  constructed  according  to  cer- 
tain patents,  the  application  for  the  issuing  of  which  has  already  been  made, 
which  will,  when  issued,  belong  to  the  plaintiff;  that  Oscar  W.  Allison  basde- 
livered  to  the  defendant  the  Kinney  Tobacco  Company  10  of  such  machines ;  that 
Kimball  &  Co.,  as  well  as  the  Kinney  Tobacco  Company,  received  the  machines 
which  are  used  by  them  from  Oscar  W.  Allison,  and  agreed  with  the  latt» 
for  the  use  thereof,  with  the  notice  of  the  agreement  aforesaid;  and  that  the 
defendant  Oscar  W.  Allison,  who  is  irresponsible  and  insolvent,  is  receiving 
from  these  other  defendants  large  royalties  for  the  of  such  machines. 

The  second  count  of  the  complaint,  availing  itself  of  the  allegations  and 
contracts  set  forth  in  the  first  count,  is  said  to  be,  by  counsel  for  the  respond- 
ent, supplemental  to  the  first,  and  put  in  as  matter  of  precaution,  so  that,  in 
case  the  contracts  as  set  forth  do  not  express  the  actual  agreement  between 
the  parties,  they  may  be  reformed  on  the  ground  of  a  mutual  mistake,  and 
relief  given  under  the  same  as  so  reformed.  Other  averments  in  this  plead- 
ing, touching  only  the  legal  effect  and  meaning  of  the  instruments,  which  are 
Bet  forth  in  full,  and  the  inferences  from  the  facts  alleged,  are  not  admitted 
by  the  demurrer,  and  must  be  disregarded.  Bogardus  v.  Insurance  Co.,  101 
N.  Y.  837,  4  K.  £.  Bep.  522.  The  prayer  against  this  defendant  and  his  co- 
partner is  that  they  may  be  restrained  from  paying  to  Oscar  W.  Allison  any 
royalties  or  other  moneys  for  the  use  of  such  machines,  and  that  they  may  be 
restrained  from  such  use  except  on  condition  that  they  shall  pay  the  plaintiff 
whatever  royalty  it  is  proper  for  them  to  pay  for  such  use. 

The  appellant's  relation  to  the  case  is  the  same  under  both  counts;  and  bis 
demurrer  is  broad  enough,  apparently,  to  cover  any  objection  to  the  complaint 
which  may  be  made  in  his  behalf.  We  purpose,  as  we  did  when  this  case 
was  before  us  on  the  appeal  from  the  order  vacating  the  preliminary  injunc- 
tion herein,  (7  N.  Y.  Supp.  268,)  no  further  to  pass  upon  the  matters  alleged 
in  the  complaint  than  is  necessary  for  the  decision  of  the  precise  question 
taken  by  tlie  appetd,  though  the  arguments  of  counsel  hare  to  some  extent 
been  directed  to  the  rights  of  other  parties  to  the  action.  The  averment,  if 
such  meaning  is  intended  by  it,  that  Kimball  and  Hart  are  indebted  to  the 
plaintiff  for  any  royalties,  or  for  compensation  for  the  use  of  these  machines, 
cannot  be  sustained  by  any  adjudication  in  our  courts.  !N'o  agreement  is  set 
up  between  the  plaintiff  on  the  one  hand  and  Kimball  and  Hart  on  the  other. 
In  the  absence  of  such  an  agreement,  any  action  against  these  parties  would 
necessarily  be  on  the  case,  for  an  infringement  of  letters  patent  owned  by  tlie 
plaintiff,  and  the  same  would  be  cognizable  only  in  the  courts  of  the  United 
States,  (Store  Service  Co.  v.  Clark,  100  N.  Y.  365,  3  N.  E.  Rep.  335;)  while 
actions  brought  to  enforce  contracts  between  private  parties,  relevant  to  pri- 
vate riglits,  are  not  actions  arising  under  tiie  patent  laws  of  the  United 
States,  {Albright  v.  Teas,  106  U.  S.  613,  1  Sup.  Ct.  Rep.  550.)  Why,  then, 
Wiis  the  appellant  made  a  party  defendant?  As  we  understand  the  complaint, 
the  only  relief  whicli  could  be  granted  the  plaintiff  against  him,  by  the  stats 
courts,  would  be  to  restrain  him  from  paying  the  amount  due  upon  any  con- 
tract which  is  outstanding  between  him  and  his  partner,  on  the  one  band,  and 
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Oscar  W.  Allison  on  the  other.  This,  however,  does  not,  in  our  judgment, 
within  the  rule  already  stated,  governing  parties  defendant,  make  him  a 
proper  party.  But  it  may  be  said  that  the  appellant  has  no  cause  to  complain, 
because  the  only  legal  relief  asked  against  him  is  a  prohibition  to  him  against 
paying  a  debt  which  he  had  contracted,  and  such  relief  does  not  involve  any 
judgment  against  him  of  which  he  should  be  permitted  to  complain.  But  a 
merchant  may  have  quite  as  great  an  interest  in  being  permitted  to  pay  his 
debts  as  be  has  in  collecting  the  debts  which  are  owing  to  him.  Tliere  being 
no  allegation  of  insolvency  of  the  appellant,  there  seems  not  to  have  been  any 
reason  why  he  or  his  partner  should  have  been  made  a  party  defendant  to  this 
action.  In  the  absence  of  such  an  allegation  of  insolvency,  his  presence 
would  not  render  any  judgment  between  the  real  parties  in  interest  more  ef- 
fectual in  any  conceivable  sense. 

AVe  have  considered  the  supplemental  brief  of  the  respondent's  counsel,  filed 
since  the  oral  argument,  but  we  are  unable  to  concur  with  him  that,  under 
the  allegations  of  this  complaint,  the  plaintiff  is  entitled  to  the  benefit  of  the 
contract  which  Kimball  and  Hart  or  the  Kinney  Tobacco  Company  have  with 
Oscar  W.  Allison;  for,  in  the  absence  of  a  contract  to  pay  the  plaintift  for  the 
use  of  the  machines,  these  defendants  would  not  be  chargeable  in  money 
damages,  except  through  an  action  for  an  infringement.  They  have  no  in- 
terest in  the  controversy  between  the  adverse  claimants  to  these  inventions. 
If  they  are  bound  to  pay  Oscar  W.  Allison  on  a  contract  which  they  made 
with  him,  rather  than  with  the  plaintiff,  it  is  difficult  to  see  how  the  plaintiff 
can  lay  claim  to  payment  under  such  contract,  without  an  assignment  of  the 
demand.  If  they  have  taken  a  license  from  the  wrong  party,  let  the  plaintiff 
bring  suit  against  them  for  infringement.  The  judgment  appealed  from 
should  be  reversed,  with  costs,  and  judgment  ordered  for  the  defendant  Hart 
on  the  demurrer,  with  leave  to  the  plaintiff  to  amend  its  complaint  on  pay-  . 
ment  of  costs.    All  concur. 


Trimmer  v.  City  of  Rochester. 

(Supreme  Court,  Oeneral  Term,  Fifth  Department.    April  U,  1890.) 

Statute  or  Lixitatioits — ^RuxNiNe  ow  Statdtk — AssEggKENTS. 

The  statute  of  Umitations  begins  to  run  against  an  action  to  recover  money  paid 
ander  an  illegal  street  assessment  at  the  time  the  payment  is  made.  Following 
Dlefeiithaler  v.  Mayor,  19  N.  B.  Rep.  48. 

Appeal  from  special  term,  Monroe  connty. 

Action  by  Sylvester  Trimmer  against  the  city  of  Rochester.    Plaintiff  ap- 
peals from  a  judgment  dismissing  his  complaint  upon  the  merits. 
Argued  before  Dwight,  P.  J.,  and  Maoomber  and  Coulett,  JJ. 
Turk  i£-  Bamum,  for  appellant.    Henry  J,  Sullivan,  for  respondent. 

Macohber.  J.  On  May  2,  1865,  the  defendant,  by  its  common  council, 
passed  an  ordinance  for  the  improvement  of  Oak  street,  in  that  city,  from 
Allen  street  to  Lyell  street.  The  plaintiff's  assignor,  Thomas  Brady,  was  as- 
sessed for  such  improvement  in  the  sum  of  $492,  divided  into  three  equal  an- 
nual payments  of  8164  each,  two  of  which  were  paid  by  him  or  some  one  in  his 
beiialfintothecity  treasury, respectively, in  tbeyears  1865 and  1866.  Inanac- 
tiOD brought  in  the  year  1867  by  one  William  E.  Hasson,  this  street  improvement 
was  declared  to  be  illegal,  because  certain  property  belonging  to  the  state  of 
New  York  liable  to  assessment  was  left  out  of  the  roll,  and  escaped  assess- 
ment. 67  N.  Y.  528.  This  action  was  begun  in  the  month  of  February, 
1888.  Doubtless  the  plaintiff's  assignor,  having  paid  this  assessment  without 
knowledge  of  the  fact  of  such  defect  in  the  rolls,  might  bring  an  action  to  re- 
cover back  the  moneys  upon  the  ground  that  the  same  were  not  in  a  legal 
sense  paid  out  voluntarily,  but  under  coercion  of  law.    Peyser  v.  Mayor,  70 
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N.  Y.  497.  We  deem  the  case  of  Parsotu  y.  City  of  JRochetter,  48  Han,  258, 
as  decisive,  against  the  plaintiff.  There  it  was  held  that  an  action  of  this 
kind  must  be  brought  within  six  years  from  the  time  the  money  is  paid  into 
the  treasury;  otherwise  the  claim  is  barred  by  the  statute  of  limitations.  That 
decision  was  followed  by  the  decision  of  the  court  of  appeals  to  the  same  effect 
in  the  case  of  Diefenthaler  t.  Mayor,  111  N.  Y.  831, 19  N.  E.  Rep.  48;  and  /esv 
y.  Mayor,  111  N.  Y.  339,  19  K.  £.  Rep.  52.  Under  these  authorities  the 
plaintifTs  claim  was  barred  by  the  statute  of  limitations,  and  his  complaint  was 
properly  dismissed.  The  judgment  appealed  from  should  be  affirmed.  All 
concur. 


In  re  Bockwkll's  Will. 
(.Supreme  Court,  Oeneral  Term,  F{fth  Department.    April  11, 1800.) 

APFeix — Revhw— PoETiows  OF  Ordeb. 

A  motion  by  the  eontestant  of  a  will  for  a  struck  jnry  was  denied,  proylded  pro- 
ponent stipulated  that  jurors  might  sit  at  the  trial  though  they  had  read  uewsp*- 
per  accounts  of  the  oontrorersy,  and  had  formed  opinions  thereon,  or  conversed  on 
the  subject-matter  of  the  Uti^tlon  upon  the  merits,  but  in  case  the  stipulation  wu 
not  given,  then  the  motion  was  granted.  Held,  that  an  appeal  by  the  proponent 
from  so  much  of  the  order  as  imposed  the  condition  in  case  the  application  shoold 
be  denied,  and  from  the  granting  of  the  applioatlon  in  case  the  stipolatioa  was  not 
given,  brought  up  nothing  wUch  the  general  term  could  intelligently  reviaw. 

Appeal  from  special  term,  Erie  county. 

George  W.  Rockwell,  proponent  of  the  will  of  Elizabeth  A.  S.  RockweD, 
appeals  from  portions  of  an  order  entered  on  a'  motion  by  John  J.  P.  Reed, 
the  contestant,  for  a  struck  jury.    For  former  report,  see  2  N.  Y.  Supp.  378. 

Argued  before  Dwight,  F.  J.,  and  Maoombbr  and  CoRLiiriT,  JJ. 

Shire  dk  Van  Peyma,  for  appellant.    Sreen  <&  Marcy,  for  respondeat. 

Macomber,  J.  In  disposing  of  a  motion  for  a  struck  jury  made  in  behalf 
of  the  contestant  of  the  last  will  of  Elizabeth  A.  8.  Rockwell,  the  oooit 
ordered  a  denial  of  the  same,  provided  tha't  thtf  proponent  should  stipulate 
that  jurors  who  might  be  called  on  trial  at  the  circuit,  in  the  regular  panels, 
might  be  permitted  to  sit  in  a  trial  of  the  issues  notwitlistanding  the  fact 
that  they  had  read  newspaper  accounts  of  the  controversy,  and  had  formed 
opinions  thereon,  or  had  conversed  with  any  one  upon  the  subject-matta  of 
the  litigation  upon  the  merits.  In  case  such  stipulation  was  not  given,  than 
the  motion  as  originally  made  was  granted. 

The  appeal  is  only  from  so  much  of  the  order  as  imposes  the  condition  upon 
the  proponent  of  the  will  in  case  the  application  should  he  denied,  and  from 
the  granting  of  such  application  in  case  such  stipulation  is  not  Kiven.  This 
notice  brings  up  nothing  which  we  can  intelligently  review.  The  portion  of 
the  order  appealed  from  cannot  be  separated  from  the  order  as  a  whole;  for 
it  does  not  in  itself  contain  a  separate  and  distinct  direction,  but  is  so  coupled 
with  other  parts  of  the  order  as  not  to  constitute  a  judicial  decision.  Astruek 
Jury  would  not  be  amenable  to  many  provisions  disqualifying  the  ordinary 
juror.  This  may  have  influenced  the  mind  of  the  learned  judge  at  special 
terra,  as  is  suggested  by  the  counsel  for  the  respondent,  so  that,  as  a  favor  to 
the  appellant,  he  would  give  him,  in  fact,  a  struck  jury,  which  should  be  ob- 
tained from  a  regular  panel,  drawn  in  the  usual  way,  as  a  sort .  of  a  com- 
promise between  absolutely  granting  and  absolutely  denying  the  motion. 
Had  not  this  condition  been  imposed,  the  motion  would  have  been  granted  as 
a  whole.  If  we  should  now  reverse  the  order  for  the  reason  that  we  think 
the  conditions  were  unwarranted,  it  would  result  in  the  absolote  denial  of  tbe 
motion  for  a  struck  jury,  which  is  plainly  contrary  to  the  intention  of  the 
special  term.  Association  v.  Smith,  40  N.  Y.  Super.  Ct.  81;  Haoemeyery. 
Havemeyer,  44  X.  Y.  Super.  Ct.  170.  Had  the  contestant,  rather  than  tbe  pro- 
ponent, appealed  from  the  order  upon  the  ground  that  the  motion  ought  not  to 
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have  been  defeated  by  the  proponent's  giving  such  a  stipulation,  a  different 
question  would  be  before  us;  for  then  would  bis  presented  an  appeal  from  the 
wbde  order,  and  the  point  made  available  that,  if  the  application  was  proper, 
it  ought  not  to  have  been  defeated  by  any  such  concession  coming  from  the 
other  side.  The  appeal  should  l>e  dismissed,  with  $10  costs  and  disbuise- 
menta.    All  concur. 


BKm  V.  Mayob,  Era.  of  thb  Citt  of  New  Yobk. 
{Supreme  Court,  Oeneral  Term,  Fint  Department.    March  14, 1890.) 

XUAICIPAI.  COBFOBATIONS— InORKASB  OT  WaTIB-ReNTS— EBTOPPSI.. 

A  vendee  of  land  in  New  York  oltj  Is  charged  with  notice  of  the  New  York  oon- 
wdidstion  act,  (Laws  N.  Y.  188S,  o.  410, 1 8S0,)  authorizing  the  commissioner  of  pub- 
lie  works  toestablish  scales  of  rent  for  supplying  water,  and  to  modify  and  increase 
tbem  Ircan  time  to  time,  and  making  charges  for  rent  a  lien  on  the  buildings;  and 
the  oommlsaioner  Is  not  estopped  to  raise  to  the  proper  amount  the  back  rent  for 
tnppljring  a  building  with  water,  by  the  fact  that  the  vendee,  when  he  purchased 
the  bnilcUng,  azamlned  the  books  In  the  commissioner's  office,  and  found  a  less 
amoimt  chtfged  against  it. 

Api<hal  from  special  term.  New  York  county. 

Action  by  Walter  Beid  against  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York,  to  enjoin  the  cutting  off  of  the  use  of  Croton  water 
from  plaintiff's  buildings,  and  to  hare  the  department  of  public  works  cancel 
a  lien  for  water-rents  on  said  premises  of  $105.  The  complaint  was  dismissed, 
with  costs,  and  plaintiff  appeals. 

Argued  before  Van  Brunt,  F.  J.,  and  Brady  and  Daniels,  JJ. 

Kellj/  &  MaoKae,  ( W.  F.  MacHae,  of  counsel, )  for  appellant.  W.  H.  Clark, 
(B.  H.  Satoke,  Jr.,  and  WooUey  Oarmalt,  of  counsel,)  for  respondent. 

Bkady,  J.  The  appellant  made  a  contract  on  the  17th  of  April,  1888.  for 
the  purchase  of  certain  property  known  as  "321  and  823  East  One  Hundred 
and  Fourteenth  Street,"  in  the  city  of  New  York.  Prior  to  taking  the  title, 
he  caused  a  search  to  be  made  in 'the  office  of  the  department  of  public  works 
for  unpaid  water-rents  affecting  the  premises,  whicti  was  done  down  to  and 
including  the  15th  of  May,  1888,  upon  which  day  the  title  was  closed.  The 
search  revealed  a  charge  of  $21  for  unpaid  water-rents,  commencing  on  the 
lat  of  May,  1888.  The  sum  mentioned  was  allowed  by  bis  grantor,  and  on 
the  Monday  following,  and  therefore  subsequent  to  the  closing  of  the  title, 
$21  was  tendered  to  the  department  of  public  works,  and  deL-lined,  on  the 
ground  ttiat  it  was  not  a  correct  charge  for  the  use  of  the  Croton  water;  and 
the  reason  for  not  accepting  it  was  upon  the  trial  made  apparent,  and  it  was 
that  that  sum  was  charged  upon  buildings  formerly  standing  upon  the  prop- 
erty, but  which  subsequent  to  the  let  of  May,  1887,  were  torn  down  to  per- 
mit the  erection  of  two  other  buildings  containing  tenements  for  16  families, 
with  the  necessary  water-closets  in  each  building,  and  the  amount  was  there- 
fore increased  by  proper  measurements  to  the  sum  of  $105,  which  was  duly 
chained  upon  the  books  of  the  department. 

The  question  presented  was  whether  the  cbargeof  $21  could  be  increased  in 
the  manner  stated,  and,  if  yes,  whether  the  defendants  were  estopped  from 
enforcing  it  by  the  search,  to  which  reference  has  been  made.  The  learned 
justice  iathe  court  below,  in  an  opinion  '  which  fully  discusses  the  question, 
held  that  the  city  was  not  concluded  in  any  way  by  the  charge  made,  for  the 
reason,  among  others,  that  the  plaintiff  had  notice  of  the  provisions  of  the 
eonsolidation  act,  (section  350,)  which  declared  that,  although  the  commis- 
lioner  of  public  works  was  required  to  establish  scales  of  rents  for  supplying 
water,  he  might  modify,  alter,  and  increase  such  scales  from  time  to  time. 
The  opinion  referred  to  is  adopted  as  a  correct  exposition  of  the  law  by  which 

*  See  note  at  end  of  case. 
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the  questions  upon  this  appeal  are  to  be  governed  and  d{sp)08ed  of.  It  roaj 
be  added,  however,  with  seeming  propriety,  that  the  facts  herein  estiiblisbed 
illustrate  conclusively  the  justice  of  the  provision  by  which  the  charge  may 
be  Hitered  and  increased  from  time  to  time.  The  sum  of  $21  was  adopted  as 
appropriate  to  an  entirely  different  class  of  buildings,  and  before  it  was  re- 
ceived the  change  took  place  of  which  tlie  plaintiff  complains,  and  which  was 
made  in  accordance  with  the  established  rules  of  the  department,  and  applied 
generally  throughout  the  city.  It  must  be  said,  therefore,  that  aside  from  the 
absolute  power  of  change  given  to  the  commissioner,  and  which  was  essential 
to  secure  proper  compensation  for  the  use  of  the  water,  the  plaintiff  presents 
a  case  which  has  no  equitable  plea  to  sustain  it.  If  the  sum  of  $21  only  had 
been  exacted,  he  would  have  been  in  the  use  of  a  quantity  of  Croton  water 
for  which  he  would  have  paid  only  one-fifth  of  the  proper  charge.  The  con- 
struction given  to  the  statute  in  the  court  below  is  one  which  makes  the  stat- 
ute effective  to  prevent  such  inequalities,  and  it  should  be  sustained.  With 
regard  to  the  cases  cited  by  the  learned  counsel  for  the  appellant,  it  is  suffi- 
cient to  say  that  the  provisions  of  the  statute  controlling  the  subject  under 
investigation  are  such  as  to  render  tbeui  inapplicable;  and  it  must  be  borae 
in  mind  that  the  charge  for  the  use  of  water  is  governed  by  principles  essezt- 
tially  different  from  those  regulating  and  controlling  the  imposition  of  taxes. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 

NOTE. 

The  special  term  opinion  referred  to  is  as  follows: 

"Inobaham,  J.  By  section  860  of  the  consolidation  act,  the  commissioner  of  pnUlc 
works  is  given  express  power  to  establish  scales  ot  rent  for  the  supplying  of  water 
from  time  to  time,  and  to  modify,  alter,  amend,  and  Increase  from  time  to  time,  and 
extend  to  other  description  of  buildings  and  establishments,  and  that  all  extra  chargw 
for  water  shall  be  deemed  to  be  included  in  the  regular  rents,  and  shall  become  a  chane 
and  lien  upon  the  buildings  upon  which  they  are  respectiveiy  imposed;  and  it  was  &■ 
cided  by  Mr.  Justice  Lawbince  in  People  ex  rel.  Kictaardt  v.  Newton,  (December  S, 
1887,)  not  reported,  that  under  this  authority  the  commissioner  ot  public  works  bad 
power  to  increase  the  amount  of  the  rent  or  charge  for  Croton  water  at  any  time  after 
the  1st  of  May,  and  that  from  the  time  of  such  increase  the  amounts  thereof,  as  m- 
creased,  became  a  lien  upon  the  real  estate  against  which  the  charge  is  made.  It  is 
claimed,  however,  in  this  case,  that  as  plaintiff  purchased  the  property  subsequent  to 
May  1st,  there  being  upon  the  date  of  the  purchase  a  charge  against  the  property  in 
question  for  Croton  water  of  (21,  and  he  having  been  entitled  to  oolleot  the  amount  of 
the  charge  on  the  property  from  the  vendor,  and  having  retained  from  the  purchase 
money  the  sum  of  l&l,  the  city  is  estopped  from  subsequently  Increasing  the  rent  for 
Croton  water  for  that  year.  The  scale  of  rents  for  Croton  water  is  esteblished  by  tb* 
commissioner  of  public  works,  in  pursuance  of  the  power  conferred  upon  Um  by  the 
consolidation  act,  the  amount  to  be  collected  depending  upon  the  size  of  the  boilding, 
and  the  use  to  which  it  is  put,  and  of  the  water  consumed.  Any  one  purchasing  pnn>- 
erty  is  charged  with  notice  of  the  power  vested  in  the  commissioner  of  pnbUo  wonsu 
relation  to  the  charges  for  Croton  water,  and  buys  subject  to  the  exmcise  of  that 
power.  The  charges  that  are  made  are  for  the  use  of  the  Croton  water,  and  are  payable 
In  advance.  The  fact  that  on  the  1st  of  May  the  charge  on  the  books  of  the  city  alSevr 
York  was  (21  cannot  estop  the  commissioner  from  exercising  the  power  vested  in  bim 
by  law,  to  change  the  amount  to  be  paid  for  the  water  during  the  year.  The  case  dif- 
fers from  that  of  Cumen  v.  Mayor,  79  N.  Y.  515,  for  there  the  ofDcers  of  the  dty,  by  en- 
tering in  the  public  record  of  the  assessments  against  the  property  the  fact  that  tbe  as- 
aessment  had  been  paid,  and  that  plaintiff  relied  upon  that  statemenLestopped  tbe 
dty  from  subsequently  alleging  that  the  assessment  had  not  been  paid.  There  was  tbe 
representation  of  tbe  existence  of  a  fact,  and  upon  that  representation  tbe  plus- 
tiff  acted.  In  this  case  all  that  was  represented  was  that  the  charge  on  the  books  of 
the  city  for  Croton  water  was  t^l,  subject  to  the  right  of  the  commissioner  of  pablio 
works  to  change  the  same,  and  was  no  representation  that  the  commissioner  would  not 
exercise  the  authority  vested  in  him,  and  make  the  change.  One  of  t^e  rules  indoned 
upon  the  billfor  Croton  water-rent,  is  that,  In  case  of  the  use  of  the  water  not  embraced 
in  the  bill,  the  department  of  public  works  shall  have  the  right  to  forfeit  the  payment, 
and  the  supply  of  water  shall  be  stopped,  unless  the  party  shall  promptly  pay  snoh  ad- 
ditional ctwrges  as  tbe  department  may  impose;  and  I  do  not  think  that  the  commis- 
sioner of  publio  works  was  estopped  from  increasing  the  charge  for  Croton  water  to 
the  amount,  under  the  scale  of  charges  as  fixed  by  him,  the  property  was  Uabis  to  p«y. 
The  complaint  should  therefore  be  dismissed,  with  costs. " 
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Wood,  Sapervisor.  ».  Boabd  of  SuPEBVisoKa  et  al. 

[Supreme  Cmvrt,  Qeneral  Term,  Fifth  DepartmenL    April  11, 1890.) 

XLuLBOAD  Aid  Bonds — Appuoation  or  Taxes. 

Under  Laws  N.  Y.  1869,  o.  607,  $  4,  as  amended  by  Laws  1871,  c.  288,  providing  that 
all  taxes,  except  school  and  road  taxes,  collected  bj  certain  towns  from  a  raUroad  in 
aid  of  which  they  should  issue  bonds,  shall  be  paid  into  a  sinking  fund  for  the  benefit 
of  the  towns,  state  and  county,  taxes,  collected  by  the  town  from  the  railroad, 
md  diverted  to  other  uses  by  the  county  supervisors,  may  be  recovered  in  an  ac- 
tion by  the  town  supervisor.    Following  Strotigh  T.  Supervisors,  28  N.  B.  Rep.  5S3. 

Appeals  from  special  term,  Monroe  county. 

Action  by  Enos  B.  Wood,  as  supervisor  of  the  town  of  Hamlin,  against 
the  board  of  supervisors  of  Monroe  county  and  Alexander  McVean.  De- 
fendants appeal  from  a  judgment  in  favor  of  plaintiff  for  taxes  levied  and 
coUected  from  the  Lake  Ontario  Shore  Bailroad  Company  from  1880  to  1885, 
both  inclusive,  and  which  the  county  failed  to  invest  as  a  sinking  fund  for 
the  redemption  of  the  bonds  issued  by  the  town  of  Hamlin  in  aid  of  that 
railroad,  under  Haws  N.  Y.  1869,  c.  907,  as  amended  by.  Laws  1871,  c.  283, 
and  requiring  such  investments  to  be  made.  Plaintiff  also  appeids  from  a 
portion  of  the  judgment  on  the  ground  that  the  amount  was  insufficient,  in- 
asmuch as  the  amount  of  the  state  tax  collected  by  him  was  not  included 
therein.    For  report  of  a  former  trial,  see  23  N.  £.  liep.  552. 

Argued  before  Dwight,  P.  J.,  and  Macombek  and  Corlett,  JJ. 

William  J.  Sutherland,  for  appellants.     Casstus  C.  Davy,  for  respondent. 

Maoohber,  J.  In  this  case,  upon  the  formerappeal,  (2  N.  Y.  Supp.  369,) 
this  court  reversed  the  judgment  pronounced  by  the  special  term,  unless  the 
parties  should  stipulate  that  the  amount  of  the  recovery  for  state  taxes  re- 
ceived by  the  defendants  should  be  deducted  from  the  judgment.  Ko  such 
stipnlation  being  given,  the  case  went  back  for  a  new  trial,  and  was  tried  be- 
fore the  same  justice  who  heard  it  in  the  first  instance;  and  he  has  made  bis 
decision  in  accordance  with  the  principles  laid  down  by  this  court  on  the 
former  appeal,  and  has  thrown  out  the  amount  of  the  state  taxes  collected  by 
the  county  from  the  railroiid  company.  That  decision  had,  as  was  supposed, 
the  support  in  principle  of  the  case  of  Bankv.  Board,  106  N.  Y.  488,  13  N. 
£.  Bep.  439.  although  the  right  of  a  town  to  recover  from  the  county  the 
amount  of  the  state  tax  diverted  from  the  sinking  fund,  under  these  stat- 
utes, was  not  directly  before  the  court.  Since  the  decision  on  the  former 
appeal  in  this  action,  and  the  submission  to  us  of  this  appeal,  that  question 
appears  to  have  been  distinctly  raised  in  the  case  of  Strough  v.  Supervisors, 
SS  N.  £.  Bep.  552,  and  decideid  in  favor  of  the  plaintiff's  contention  in  this 
acUon.  It  follows,  therefore,  that  the  plaintiff's  appeal  must  be  sustained. 
It  is  not  necessary,  however,  in  this  instance,  to  grant  a  new  trial  in  order 
to  correct  the  error.  The  amount  of  the  state  tax  appears  in  the  case,  and 
is  found  as  a  fact  in  the  findings  of  the  learned  justice,  and  is  undisputed.  Un- 
der these  circumstances,  we  can  direct  the  proper  judgment  to  be  entered. 
Code,  §  1317.  Price  v.  Price,  33  Hun,  432 ;  Marquat  v.  Marquat,  12 X.  Y.  336; 
Syracuse  8av.  Bank  v.  Syracuse,  etc..  Railroad  Co.,  88  N.  Y.  110;  Smith  v. 
liathbun.  Id.  660.  The  judgment  is  accordingly  modified  so  as  to  include 
in  the  recovery  the  amount  of  tlie  state  tax  above  mentioned,  and  as  so  modi- 
fied affirmed,  with  costs  to  the  plaintiff.    All  concur. 


Senega  Nation  of  Indians  v.  Hugabooh. 

(Supreme  Cowrt,  Oeneral  Term,  Fifth  Department.    April  11, 1890.) 

BoirirsABrBS — Fbovinoi  or  Jurt. 

On  an  issue  as  to  the  location  of  a  boundary  line,  it  was  shown  that  an  ancient 
•arvey  called  for  a  line  "thence  west  483  chains  81  links  to  a  post "    A  surveyor 
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testified  that  within  a  short  time  before  the  action  the  monuments  called  for  by  the 
sorver  were  in  existence,  and  Indicated  the  line  to  be  where  it  had  been  supposed 
to  be  tor  90  years,  but  which  was  not  a  direct  line,  as  in  the  language  qnoted.  BM, 
that  whether  the  line  was  indicated  by  monomente  was  a  question  for  the  jniy. 

Appeal  from  circuit  court,  Cattaraugus  county. 

Action  by  the  Seneca  Nation  of  Indians  against  Wellington  Hngaboom. 
Tiiere  was  a  verdict  and  judgment  for  defendant,  and  plaintiff  appeals. 
Argued  liefore  Dwight,  F.  J.,  and  Maoomber  and  Cobx.ett,  JJ. 
Hudson  Ansley,  for  appellant.     W.  8.  Thraslier,  for  respondent. 

Maoombeb,  J.  The  action  is  ejectment  to  recover  certain  premises  In  Per- 
rysburgb,  Cattarangus  county,  in  this  stale,  which,  the  plaintiff  claims,  lie* 
witliin  the  boundaries  of  the  Cattaraugus  Indian  reservation.  By  the  treaty 
of  1802,  the  plaintiff  became  the  owner  of  a  certain  tract  of  land  known  as 
the  "Cattaraugus  Reservation,"  the  true  southern  line  of  which  is  pat  in 
dispute  by  this  action.  TTp  to  1802  there  had  been  no  defined  and  well- 
ascertained  boundaries  given  to  the  reservation  by  any  treaty.  At  this  time^ 
however,  a  complete  description  was  given  thereof,  one  line  of  which  was 
extended  as  follows:  "Thence  west  482  chains  31  links  to  a  post."  The 
plaintiff's  claim  rests  mainly  upon  the  contention  that,  if  a  survey  is  made 
according  to  this  treaty,  the  same  will  include  the  piece  of  laud  in  dispute. 
The  government  ordered,  it  is  true,  a  new  survey  of  this  reservation  in  the 
year  1878,  but  we  do  not  conceive  that  such  new  survey  could  be  effective  in 
adding  to  the  reservation  any  lands  which  did  not  belong  to  the  tril>e  by  vir- 
tue of  the  treaty  made  by  the  government  with  the  Indians  in  1802.  Tlie 
question,  therefore,  before  the  jury,  was  whether  tliis  line  quoted  above  was 
the  true  one,  and  whether  it  must  be  relied  upon,  irrespective  of  any  mono- 
ments  there  referred  to.  The  argument  in  behalf  of  the  plaintiff  is  that  tbs 
monuments  have  been  obliterated,  and  that  there  remains  no  evidence  of  the 
true  boundaries  save  the  line  as  projected  by  the  survey  made  in  1798,  and 
which  was  adopted  by  the  treaty  of  1802.  To  meet  this  position  of  the  plain- 
tiff, the  witness  Benjamin  B.  Train,  a  surveyor,  was  called,  whose  evMenes 
is  quite  voluminous.  It  is  to  the  general  import  that  there  were  evidences, 
even  a  short  time  before  the  trial  of  the  action,  that  the  monuments  described 
in  the  survey  still  existed,  and  that  they  indicated  the  line  to  be  where  it  has 
been  supposed  to  be  for  90  years  which  would  give  the  land  to  the  defendant. 
This  witness  admits  that  the  line  which  he  has  traced  out  is  not  a  direct  lioSb 
such  as  is  mentioned  in  the  treaty;  but  it  is  claimed,  as  a  result  of  his  evi- 
dence, that  it  is  shown  that  the  survey  for  this  reservation  so  made  in  1798 
did  not  proceed  upon  a  straight  line,  and  that  the  monuments  which  were 
named  in  the  courses  must  control,  and  not  the  courses  themselves.  On  tbs 
whole,  we  think  that  this  testimony  made  a  case  for  the  consideration  of  the 
jury,  and  that  their  verdict  ought  not  to  be  disturbed,  as  it  has  direct  evi- 
dence to  support  it,  and  the  tacit  support  of  three  generations  of  men.  The 
Judgment  and  order  should  be  affirmed.    All  concur. 


FBOPI.B  ex  rd.  Smtdeb  «.  SuMHXBa  «t  ai. 

(Supreme  Court,  Oeneral  Term,  Fifth  Department.    April  11, 1890.) 

OmcB  AND  OmoEB— Appoimthxnt— Ukion  Soldibbs— ICAmutns. 

Laws  N.  Y.  1887,  o.  461,  { 1,  provides  that  honorably  cUsoharged  CTnion  soldien 
shall  be  preferred  in  municipal  appointments.  Buffalo  City  Charter,  tiu  8,  {SO, 
(Laws  N.  Y.  1870,  c.  519,)  provides  that  the  street  commissioner,  "by  and  with  the 
advice  and  consent  of  the  oommoa  council, "  may  appoint  as  many  inspeotors  of 
streets  as  the  council  might  authorize.  Bela,  that  mandamtu  would  not  lie  to  the 
oonncil  to  confirm  an  appointment  made  by  the  street  oommissioner  pursnant  to  the 
act  relating  to  veterans,  where  there  was  no  bad  faith  on  the  part  ol  the  ooonoil  is 
rejecting  such  appointment. 
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A.ppeal  from  special  term,  Erie  county. 

Motion  for  perKmptory  mandamus  requiring  defendants,  the  members  of 
the  common  council  of  the  city  of  Buffalo,  and  the  street  commissioner  of  that 
city,  to  confirm  the  appointment  of  relator,  John  N.  Snyder,  to  the  otBce  of 
inspector  of  health  and  streets,  which  had  been  made  and  communicated  to 
tfae  common  council  by  the  street  commissioner.  From  an  order  granting 
tbe  motion  defendants  appeal. 

Argued  before  Dwiqht,  F.  J.,  and  Macohbeb,  J. 

^rank  V.  Laughlin,  for  appellants.    A.  C.  Calkins,  for  respondent. 

Maoombeb,  J.  Tbe  notice  of  motion  accompanying  the  petition  was  that 
application  would  be  made  to  the  special  term  of  this  court  for  a  writ  of  per- 
emptory mandamus,  directing  the  defendant  Quinn,  as  the  street  commis- 
sioner of  the  city  of  Buffalo,  to  certify  to  the  common  council  the  fact  that  the 
relator  served  as  a  soldier  in  the  war  of  the  Rebellion,  and  was  honorably  dis- 
charged therefrom;  and  that  thereupon  the  common  council  be  required  to 
consent  to  and  confirm  the  appointment  of  the  relator  as  inspector  of  health 
and  streets,  theretofore  made  by  the  street  superintendent.  The  defendants, 
other  than  Qninn,  are  the  members -of  the  common  council  of  the  city  of  Buf- 
fala  Tbecharterof  that  city  provides,  among  other  things,  as  follows:  "That 
street  commissioner  *  *  *  shall,  by  and  with  the  advice  and  consent  of  the 
common  council,  appoint  an  assistant,  and  *  *  *  as  many  inspectors  of 
health  and  streets  as  the  common  council  shall  authorize."  Section  50,  tit.  2, 
c.  519,  Laws  1870.  In  pursuance  of  this  provision  of  the  city  charter,  the  com- 
mon council  authorized  the  appointment  of  13  inspectors  of  health  and  streets. 
Under  tbe  rules  in  respect  to  the  ciVil  service  of  the  state,  these  inspectors 
were  placed  in  Schedule  B,  which  made  them  subject  to  competitive  examina- 
tions, in  pursuance  of  section  8,  c.  354,  Laws  1883,  and  acts  amendatory 
thereof.  Bale  6,  prescribed  for  the  admission  of  persons  into  the  civil  service 
of  tfae  city  of  Buffalo,  is  to  the  effect  that  every  vacancy  in  Schedule  B,  not 
filled  by  promotion,  shall  t>e  Oiled  by  selection  of  the  six  persons  who  have 
passed  the  highest  open  competitive  examinations.  It  is  there  further  pro- 
vided that  vrhenever  a  vacancy  occurs  in  any  position  included  in  Schedule  B, 
not  to  be  filled  by  promotion,  the  appointing  officer  shall  notify  the  civil  serv- 
ice commission  of  such  vacancy,  whereupon  it  becomes  the  duty  of  such  com- 
mission to  certify  to  the  appointing  officer,  from  the  eligible  list  appropriate 
to  such  position,  certain  persons  having  the  highest  standing  on  such  eligible 
Ust  for  appointment.  It  is  further  provided,  by  the  same  rules,  that  the  ap- 
pointing officer  shall  thereupon  appoint  to  the  vacant  position  one  of  the  per- 
sons so  certified  to  him  by  the  commission,  and  then  at  once  notify  the  com- 
mission of  such  appointment.  In  pursuance  of  this  law  and  the  rules  adopted 
by  tbe  civil  service  commission,  the  street  commissioner  notified  the  civil  serv- 
ice commission  of  these  18  vacancies,  and  requested  the  cei'tiflcation  to  him 
at  tbe  names  of  the  persons  eligible  to  appointment  as  inspectors  of  health  and 
streets.  On  the  13th  day  of  April,  1888,  the  civil  service  commission,  pursu- 
ant to  such  request,  certified  to  the  street  commissioner  the  names  of  six  per- 
sons to  fill  six  of  such  vacancies,  and  among  the  names  was  that  of  the  relator. 
The  relator  is  an  honorably  discharged  Union  soldier  of  the  war  of  the  Rebel- 
lion, having  suffered  no  physical  impairment  incapacitating  him  from  the  full 
performance  of  his  duty  as  such  street  and  health  inspector,  and  has  the  neces- 
sary business  capacity  for  the  discharge  of  the  duties  of  the  post  for  which  lie, 
with  others,  was  recommended  by  the  civil  service  commission.  The  street 
commissioner,  on  the  11th  day  of  February,  1889,  transmitted  to  the  common 
council  tbe  appointment  of  the  relator,  with  five  others,  as  such  inspectors  of 
health  and  streets,  in  a  communication  in  writing.  On  the  18th  day  of  Feb- 
rnary,  1889,  in  pursuance  of  the  report  of  the  committee  on  streets,  to  which 
■noh  appointments  had  been  duly  referred  for  consideration,  the  common  coun- 
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cil  adopted  the  recommendation  of  the  committee  to  the  effect  that  the  appoint- 
ment of  each  and  every  of  these  six  persons  be  not  confirmed. 

By  section  1,  o.  312,  Laws  1884,  as  amended  by  chapter  464,  Laws  1887,  it 
is  provided  that,  "in  every  public  department,  and  upon  all  public  works  ot 
the  state  of  New  York,  and  of  the  cities,  towns,  and  villages  thereof,  and  al- 
so in  non-competitive  examinations  under  the  civil  service  laws,  rules  or  reg- 
ulations of  the  same,  whenever  they  apply,  honorably  discharged  Union 
soldiers  and  sailors  shall  be  preferred  for  appointment  and  employment.  Age, 
loss  of  limb,  or  other  physical  impairment  which  does  not,  in  fact,  incapaci- 
tate, shall  not  be  deemed  to  disqualify  them,  provided  they  possess  the  busi- 
ness capacity  necessary  to  discharge  the  duties  of  the  position  involved."  By 
the  second  section  of  the  same  act,  it  is  enacted  that  "all  ofUcialsor  other  pet- 
sons  having  power  of  appointment  to  or  employment  in  the  public  service,  as 
set  forth  in  the  first  section  of  this  act,  are  charged  with  a  faithful  compliaDce 
with  its  terms,  both  in  letter  and  in  spirit,  and  a  failure  therein  shall  be  a 
misdemeanor."  In  the  petition  of  the  relator  there  is  no  charge  made  against 
the  common  council,  which  would  warrant  the  court  to  interfere  and  compel 
action  in  his  behalf.  When  the  common  council  received  the  nomination  of 
the  relator  and  others  for  the  posts  of  health  and  street  inspectors,  it  was  its 
duty  to  consider  and  act  upon  the  same  officially.  This  was  done.  There  is 
DO  provision  of  law  that  required  that  body  to  approve  of  the  nomination. 
There  is  nothing  in  the  petition  or  affidavit  which  impugns  the  good  faith  of 
the  common  council  in  its  vote.  It  is  not  a  case  of  contumacy,  nor  of  dis- 
regard of  the  rules  prescribed  by  statute  for  the  civil  service.  So  far  as  ttw 
papers  disclose  the  facts,  the  vote  taken  in  the  common  council  was  fully  au- 
thorized under  the  provision  of  the  charter  already  quoted ;  and,  in  the  absence 
of  bad  faith  on  its  part,  the  court  can  not  interfere  by  this  high  prerogative  writ. 
People  V.  Supervisors,  45  N.  Y.  200;  People  T.  Supervisors,  1  Hill,  362. 
Had  the  common  council  refused  to  act  upon  the  appointment  so  made  by  the 
Street  commissioner,  and  contumaciously  ignored  the  requirements  of  the 
statute,  the  power  of  this  court  to  compel  them  to  act  upon  the  appointmemt, 
but  not  in  any  particular  way,  would  be  undoubted.  It  is  only  upon  the  re- 
fusal of  this  legislative  body  to  hear  and  decide  upon  the  appointment  so 
made  by  the  street  commissioner  that  the  court  would  be  justified  in  inter- 
fering. The  power  to  approve  of  the  nomination,  so  made,  necessarily  im- 
plies the  right  to  reject  it,  for  cause.  People  v.  Commtm  Council,  78  K.  Y. 
33;  People  v.  Chapin,  105  N.  Y.  809, 11 N.  E.  Bep.  510;  PeopUv.  RaUroad 
Co.,  104  N.  Y.  68,  9  N.  E.  Rep.  856;  People  v.  Leonard,  74  N.  Y.  443;  Diil. 
Mun.  Corp.  (3d  Ed.)  p  827-882  et  seq.,  and  cases  there  cited.  For  aught  that 
appears  in  the  case  before  us,  the  common  council  had  good  reason  for  rejecting 
the  appointment  of  the  relator  and  the  other  five  nominees.  The  matter  of 
the  confirmation  of  the  nominations  made  by  the  street  commissioner  was  re- 
ferred to  the  street  committee,  upon  whose  report  the  council  acted.  Thers 
is  nothing  in  the  record  to  show  that  tliis  was  not  the  usual  and  proper  par- 
liamentary mode  of  proceeding,  where  a  deliberative  txxiy,  having  to  exereiae 
occasional  judicial  functions,  acts  upon  the  nomination  made  by  an  independ- 
ent power.  Had  there  been  made  to  appear  a  contumacious  refusal  of  the 
confirming  body  to  take  any  action  upon  the  nominations,  and  thus  todisobey 
the  law,  a  different  question  would  arise;  but  a  discussion  thereof  has  no 
place,  in  our  judgment,  in  the  consideration  of  this  appeal.  As  the  case 
stands,  we  are  called  upon  to  usurp  from  the  common  council  powers  whicb 
are  utterly  foreign  to  judicature,  and  which  belong  only  to  political  bodies. 
Ko  court,  however  firmly  imbedded  in  the  constitution,  and  whatever  its 
antiquity  and  traditions,  could  long  maintain  its  independence  amidst  this 
scrimmage  for  office,  if  charged  with  the  exercise  of  such  unjudicial  functions. 

The  order  appealed  from  should  be  reversed. 
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Malonet,  Appellant,  v.  Mangan.  Respondent 
(Su/preme  Court,  General  Term,  Fourth  Department.    November,  1889.) 
No  opinion.    Order  affirmed,  witb  910  costs  and  disbursements. 


Gaston,  Appellant,  v.  Seaoeb  at  ah,  Bespondents. 
{Supreme  Cowrt,  General  Term,  Fourth  Deparlnnent.    September  19, 1889.) 
No  opinion.    Order  reversed,  witb  910  costs  and  disbursements. 


Smith  v,  BAsmrM. 
(Stivreme  Court,  General  Term,  Fourth  Department.    November,  1889.) 
No  opinion.    Motion  for  certificate  denied.    For  decision  on  appeal,  see  8 
N.  Y.  Supp.  476. 


BoBBBTS  et  oZ.,  Bespondents,  v.  Smith  at  al..  Appellants. 
(Supreme  Court,  Q^nerai  Term,  Fourth  Department    November,  1889.) 
No  opinion.    Judgment  modified  by  deducting  therefrom  $81,  and  interest 
thereon  from  the  lOtb  day  of  June,  1888,  and,  as  modified,  affirmed,  with  dis- 
bursements on  this  appeal  to  the  appellant,  and  without  costs  to  either  party 
ef  this  appeal. 


fijENTOM  et  al.,  Bespondents,  v.  Covert  et  dl..  Appellants. 
(Supreme  Court,  General  Term,  Fourth  Department.    November,  1689.) 
No  opinion.    Motion  denied.    For  decision  on  appeal,  see  7  N.  Y.  Supp.  84. 

Jones,  Bespondent.  e.  Jones,  Appellant. 
(Supreme  Court,  Oenerai  Term,  Fourth  Depa/rttnenU    November,  1889.) 
lio  opinion.    Judgment  affirmed,  with  costs. 


Dryer,  Bespondent,  o.  Bbown,  Appellant. 
(Supreme  Court,  General  Term,  Fourth  Department    November,  1889.) 
Ko  opinion.    Order  of  October  22,  1889,  order  of  June  18, 1889,  order  at 
July  2, 1889,  and  order  of  July  28,  1889,  reversed,  with  810  costs  and  dis- 
bursements.   For  former  report,  see  5  N.  Y.  Supp.  486. 


Bennett,  Bespondent,  e.  Donst.  Appellant. 
(Supreme  Court,  Oenerai  Term,  Fourth  Department    November,  1889.) 
No  opinion.    Order  reversed,  with  $10  costs  and  disbursements,  and  the 
judgment  restored  as  originally  entered. 


Oase,  Bespondent,  «.  Tarble,  Appellant 
(Supreine  Court,  Oenerai  Term,  Fourth  Department.    November,  1889.) 
Ko  opinion.    Order  affirmed,  with  010  costs  and  disbursements. 
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In  re  Inoucs'  Wnx. 

(Supreme  Court,  General  Term,  Fourth  Department,    November,  18S9.) 

Declined  to  hear,  aa  the  case  contains  no  findings  of  tact  by  the  Buirogate. 


WiTUAB,  Appellant,  v.  Haoeh,  Bespondent. 
(Supreme  Court,  Qeneral  Term,  Fifth  Deparbmtmt.    Ootober,  ISHt.) 
Order  reversed,  witti  910  costs  and  disbarsementB. 


Foster,  Appellant,  e.  Meenooh,  Bespondent. 
(flomnum  PUat  of  New  Yvrk  CHty  and  CcnuKbu,  OeneraX  Term.    June  ST,  tS8B.) 
F.  8.  Turner,  for  appellant.    W.  J.  Nicholson,  for  respondent. 
No  opinion.    Judgment  afSrmed,  with  costs. 


GooxB,  Bespondent,  «.  Natxor,  Appellant. 
{Common  Fleas  of  New  York  CUy  and  County,  Oeneral  Term.    Jone  37,  UU.) 
Jaj/  V.  Candler,  for  respondent.    B.  8.  Cltoh,  for  appellant. 
No  opinion.    Judgment  affirmed,  with  costs. 


Fhelan,  Bespondent,  «.  Glare,  Appellant. 
(Common  Pleas  qf  New  York  OUu  and  County,  Oeneral  Term.   June  87,  IMi) 
A.  H.  Beavff,  for  respondent.    Clarke  &  Culver,  for  appellant. 
No  opinion.    Judgment  reversed;  new  trial  ord/ered;  costs  to  abide  erent. 


Lewis,  Bespondent,  e.  Hebsuan,  Appellant. 
{Common  Fleas  of  New  York  City  and  County,  General  Term.    Jtuw  87,  MB.) 
If.  Lewis,  for  respondent.    C.  Qoldfbgle,  for  appellant. 
No  opinion.    Judgment  reversed,  and  new  trial  ordered;  cosbi  to  sbid* 
Ihe  event. 


SoVLLT,  Bespondent,  «.  Culter,  Appellant. 
(Common  Fleas  of  New  York  City  and  Coumty,  Q-eneral  Term.    June  87,  USL) 
8.  E.  Duffy,  for  respondent.     Clarke  db  Culver,  for  appellant. 
No  opinion.    Judgment  affirmed,  with  costs. 


Hktwood,  Bespondent,  v.  Lxlux,  Appellant. 
{Common  Fleas  of  New  York  City  and  County,  Oeneral  Term.    Jnaa  17,  Un.> 
JR.  Lyon,  for  respondent.    Wm.  Tyler,  for  appellant. 
No  opinion.    Judgment  affirmed,  with  costs. 
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ScHHiTT  V.  Beed  et  al. 
(Superior  Court  of  New  York  City,  General  Term.    May  5, 1890.) 

ViHDOB  A2n>  Vbiibrb — Dbfiotitk  Titlb — Inccmbbahces. 

A  land  contract  stated  that  a  mortgage  on  the  property,  assumed  by  the  pur- 
chaser, had  Ave  years  to  run  when  in  fact  it  had  only  three.  Three  days  before  the 
day  set  tor  oompletion  of  the  purchase  the  error  was  discovered,  and  the  purchaser's 
attorney  notified  the  vendor  that  he  would  insist  on  the  production  of  an  exten- 
sion of  the  mortgage,  and  refused  to  extend  the  time  of  closing.  Held,  that  the 
vendee  was  justtned  in  refusing  to  complete  the  purchase  after  the  time  specified 
in  the  contract,  and  was  entitled  to  recover  from  tae  vendor  money  expended  aboat 
the  purchase. 

Appeal  from  special  term. 

Action  by  Oscar  Schmitt  against  Charles  H.  Beed  and  Elizabeth  SchmohL 
There  was  judgment  for  plaintiff,  and  defendants  appeal.  The  following  is  a 
copy  of  the  opinion  of  the  judge  at  special  term: 

"O'GoKMAN,  J.  On  the  18th  day  of  October,  1888,  the  plaintiff  and  the 
defendants  entered  into  a  written  agreement  for  the  sale  by  the  defendants  to 
the  plaintiff  of  certain  premises  in  this  city,  for  the  price  and  sum  of  934,500, 
to  be  paid  partly  iu  cash,  and  partly  by  the  plaintiff  *  talking  the  premises  sub- 
ject to  a  mortgage  for  $22,500,  then  a  lien  on  said  premises,  bearing  interest 
at  5%,  and  having  five  years  to  run  from  November  1,  1886.'  This  agree- 
ment also  provided  tliat  the  <  deed  should  be  delivered  on  the  15tli  day  of  No- 
vember, 1888,  at  2  o'clocis  p.  h.,  at  the  office  of  the  attorney  for  the  plaintiff, 
Xo.  215  Bowery,  in  the  city  of  New  York.'  Tliis  agreement  was  executed  by 
the  defendants,  the  vendors,  and  by  the  plaintiff.  An  abstract  of  title  was 
delivered  by  the  defendants'  attorney  to  the  attorney  for  the  plaintiff,  on 
which  abstract,  however,  the  date  of  the  maturity  of  the  mortgage  did  not  ap- 
pear. On  November  12,  1888,  plaintiff's  attorney  discovered  that  the  mort- 
gage had  only  three  years  to  run  from  November  1,  1886,  instead  of  five 
years,  as  stated  in  the  contract;  that  is  to  say,  that  payment  thereof  was  due 
on  November  1,  1889,  instead  of  1891.  On  the  same  day  be  gave  notice 
thereof  to  the  defendants,  and  also  gave  notice  that  he  would  insist  on  the 
production  of  an  extension  of  the  mortgage  to  the  period  mentioned  in  the 
agreement,  on  the  day  of  closing  the  contract  fixed  therein.  On  November 
13th,  the  attorney  for  the  defendants  visited  the  attorney  for  the  mortgagee, 
with  a  view  to  obtain  an  extension  of  the  time  for  payment  thereof.  He  then 
learned  that  the  mortgagee  resided  in  Philadelphia,  was  then  absent  from  his 
home,  and  could  not  be  speedily  communicated  with.  Of  these  facts  the  at- 
torney  for  the  plaintiff  was,  on  the  same  day,  made  aware,  ahd  he  again  in- 
sisted that  the  extension  of  the  mortgage  should  be  ready  for  delivery  on  No- 
vember 15th,  the  day  for  closing  the  transaction  specified  in  the  contract. 
Onthe  next  day,  November  14th,  the  defendants  and  their  attorney  offered 
to  give  ample  security  that  the  plaintiff  would  not  be  called  on  to  pay  the 
mortgage  untU  the  time  mentioned  in  the  agreement  of  sale,  and  asked  for 
extension  of  the  time  of  closing,  which  request  was  refused  by  plaintiff's  at- 
torney. There  is  some  question  whether  the  attorney  of  the  defendants  did 
not  express  doubt  as  to  the  possibility  of  his  obtaining  an  extension  of  time 
for  payment  of  the  mortgage  from  the  mortgagee.  On  November  15th,  the 
plaintiff  and  bis  attorney  appeared  at  the  place  specified  in  the  contract,  and 
tendered  the  money  called  for  by  the  contract.  The  defendants  stated  that 
they  had  not  yet  obtained  an  extension  of  the  mortgage;  that  they  expected 
to  procure  it;  and  tendered  a  deed  of  the  premises,  containing  a  provision  pro- 
viding for  the  assumption  of  the  mortgage  maturing  November  1, 1889,  and  a 
covenant  on  the  part  of  the  defendants  that  they  would  procure  an  extension 
or  hold  plaintiff  harmless,  in  case  the  payment  of  the  mortgage  was  called  for 
pursuant  to  its  terms.  The  plaintiff  refused  this  deed,  and  demanded  return 
of  bis  money,  and  refused  to  extend  the  time  for  performance  of  the  contract. 
v.9N.y.s.no.9 — 45 
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On  November  2pd,  a  deed  executed  by  the  mortgagee,  extending  the  time  {or 
payment  to  Norember  1,  1891,  was  by  the  defendants'  attorney  tendered  to 
the  plaintiff,  which  he  refused,  and  on  the  same  day  this  action  was  com- 
menced by  service  of  the  summons  and  complaint  on  one  of  defendants. 
These  are  the  material  facts  in  the  case. 

"The  plaintiff  now  brings  this  action  to  recover  the  money  expended  by  him 
on  account  of  the  purchase  of  the  premises,  and  also  for  examination  of  title, 
surveys,  etc.  The  defendants  answer,  and  pray,  as  a  counter-claim  and  as 
equitable  relief,  that  the  plaintiff  be  decreed  to  specifically  perform  the  con- 
tract. The  defendants  rely  in  their  defense  chiefly  on  the  allegation  that  they 
were  not  guilty  of  any  fraud  or  misrepresentation,  as  to  the  date  on  which 
payment  of  the  mortgage  became  due,  and  that  they  did  not  in  terms  assert 
that  it  became  due  on  the  day  mentioned  in  the  contract;  and  they  also  aver 
that,  on  being  informed  that  the  mortgage  in  fact  was  payable  in  1889,  two 
years  before  the  date  set  forth  in  the  agreement,  they  used  reasonable  dili- 
gence in  procuring  a  deed  from  the  mortgagee  extending  the  time  of  payment, 
and  that  they  did  actually  procure  such  deed,  and  tendered  it  to  the  plaintiff 
on  November  28d,  eight  days  after  the  date  specifled  in  the  agreement  of  sale 
for  closing  the  contract.  The  evidence  does  not,  in  my  opinion,  sustain  a 
charge  of  laches  on  the  part  of  the  plaintiff,  or  of  any  delay  in  acquainting 
himself  as  to  the  contents  of  the  mortgage  in  question.  He  was  justified  in 
assuming  for  the  time  that  the  defendants,  in  executing  their  contract,  did 
not  err  in  the  statement  made  therein  as  to  the  time  of  the  maturity  of  a  mort- 
gage on  their  own  property.  On  ascertaining  the  error,  the  attorney  for  the 
plaintiff  lost  no  time  in  informing  the  attorney  for  the  defendants  of  the  con- 
dition of  affairs. 

"Neither  am  I  satisfied  that  a  charge  of  laches  can  well  be  sustained  against 
the  defendants  for  delay  in  securing  the  extension  of  time  from  the  mort- 
gagee, for  payment  of  the  mortgage,  after  they  had  received  such  information. 
The  main  question  seems  to  be  whether  the  plaintiff,  having  given  notice  to 
the  defendants  that  he  would  require  formal,  exact,  and  final  execution  of  the 
contract,  and  the  production  of  the  deed  extending  the  time  for  payment  d 
the  mortgage  to  the  date  set  forth  in  the  contract,  and  that  he  would  acoq>t 
of  no  substitute  for  that  deed,  and  also  that  he  would  require  the  transaction 
to  be  closed  on  the  day  mentioned  in  the  contract,  and  would  not  consent  or 
submit  to  any  further  delay,  was  justified,  in  law  and  equity,  in  tt^og  that 
position.  If  so,  the  plaintiff  must  succeed  in  this  action.  If,  on  the  other 
band,  a  court  of  equity,  on  the  facts  of  this  case,  has  power,  and,  in  the  ex- 
ercise of  its  discretion,  ought,  to  relieve  the  defendants,  then  the  question  viil 
be  whether  they  have  shown  themselves  to  be  deserving  of  equitable  relief, 
and  whether  it  would  be  in  accordance  with  public  policy  to  grant  it.  There 
are  no  authoritative  decisions  of  the  courts  of  this  state  laying  down  a  hard 
and  fast  rule  of  law  for  cases  of  this  nature.  Each  case  must,  in  great  de- 
gree, be  decided  according  to  its  own  peculiar  features,  and  on  its  own  facts. 
The  time  for  closing  contracts  for  the  sale  of  land,  when  clearly  and  distinctly 
expressed  in  the  contract  itself,  although  not  expressly  stated  as  being  of  the 
essence  of  the  contract,  cannot  be  treated  as  mere  surplusage,  withoat  any 
force  or  intent  or  meaning.  It  can,  in  my  opinion,  be  made  essential  to  tlie 
contract,  by  the  distinct  demand  of  either  party  that  the  express  terms  of  tlie 
contract  in  that  respect  be  carried  out.  The  plaintiff  had  the  right  to  demand 
that  the  contract  should,  in  that  and  in  all  other  respects,  be  carried  out  ac- 
cording to  its  terms,  and,  on  such  demand  being  made,  it  becomes  of  the  es- 
sence of  the  contract.  If  the  defendants  were  in  doubt,  before  or  at  the  time 
when  the  contract  was  executed,  as  to  the  time  when  the  mortgage  fell  due, 
it  was  their  duty  to  make  speedy  inquiry  on  the  subject,  so  as  to  correct  tbeii 
error,  if  any,  in  time.  In  failing  to  do  so,  and  leaving  a  question  of  such 
manifest  importance  in  doubt,  up  to  a  few  days  before  the  time  fixed  for  dos- 
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ing  the  traiisaction,  I  think  the  defendants  failed  in  their  dnty,  and  in  the 
vigilance  which  should  be  required  of  them,  even  if  it  were  only  for  their 
own  protection. 

"In  the  Tarions  transactions  which  take  place  in  this  city  as  to  the  sale  and 
transfer  of  real  estate,  cases  of  this  nature  frequently  arise;  and  it  is  impor- 
tant that  the  law  on  these  subjects  should  be,  as  far  as  possible,  clear,  uniform, 
and  capable  of  practical  application.  To  hold  that  no  importance  should  be 
attached  to  the  time  speciflcally  fixed  in  the  contract  of  sale  for  the  closing  of 
the  transaction,  by  exchange  of  deeds,  etc.,  would  l>e.  in  my  opinion,  danger- 
ous, and  teuding  to  the  growth  of  habits  of  looseness  and  uncertainty.  In 
the  transaction  of  such  business,  mutual  courtesy  is  often  needed,  and  often 
freely  given.  But  such  courtesy  may  be  withheld  without  violation  of  law, 
and  the  injurious  consequences  that  may  ensue  do  not  constitute  a  cause  of 
action  at  law,  or  sustain  a  claim  for  equitable  relief.  Applying  the  rules  of 
law  and  equity  to  the  special  facts  in  the  case  at  bar,  I  hold  that  the  defend- 
ants are  chiefly  responsible  for  the  delay  in  closing  the  contract  at  the  time 
specitied  therein;  that  the  plaintiff  had  a  right  to  demand  a  deed  from  the 
mortgagee  extending  the  time  for  the  payment  of  the  principal  of  the  mortgage 
to  the  date  mentioned  in  the  contract;  that  the  defendants  were  primarily  re- 
sponsible for  the  correctness  of  the  date  set  forth  in  the  contract;  that,  under 
all  the  circumstances,  the  plaintiff  had  the  lawful  right  to  require  the  closing 
of  the  sale  at  the  time  specitied  in  the  contract,  and  was  under  no  legal  Obli- 
gation to  extend  the  time.  In  the  case  at  bar,  the  plaintiff  distinctly  refused 
to  agree  to  any  further  extension,  and  announced  that  he  would  rest  on  his 
strict  rights  under  the  contract.  That  the  defendants  were  unable  to  carry 
out  their  part  of  the  contract  on  the  day  required  by  the  contract  was  their 
misfortune,  and,  to  some  extent,  their  fault.  They  ought  to  have  had  more 
accurate  knowledge  of  the  material  condition  of  their  own  title,  and  they 
ought  not  to  have  made  themselves  responsible  by  contract  for  the  accuracy  of 
a  statement  of  facts  in  the  contract  which  would  naturally  he  an  important 
element,  inducing  the  plaintiff  to  purchase.  Judgment  should  be  for  the 
plaintiff,  and  against  the  defendants,  denying  the  equitable  relief  claimed  by 
tbem.    The  pl^tiff  should  have  his  costs  in  the  action." 

Argued  before  Sedgwick,  C.  J.,  and  Fbeedman,  J. 

William  C.  Reddy,  for  appellants.    Henry  Q.  Botty,  for  respondent. 

Feb  Cubiah.     The  judgment  should  be  affirmed,  with  costs,  upon  tbeopin- 
ion  filed  by  the  learned  Judge  at  special  term. 


Stevens  ©.  New  Tobk  El.  R  Co.  et  at. 
(Supei»tor  Court  of  New  Tork  City,  General  Term.    iSay  5, 1800.) 

L  Costs— RSASONABI.B  and  Necessabt  DiasuRSEiCENTs — Stenookapeek's  Fees. 

The  fees  of  the  stenographer  for  a  copy  of  his  minutes  are  taxable  as  a  reasonable 
and  neoeesary  disbursement  on  appeal,  on  proof  that  the  c»py  was  necessary  to  enable 
respondent  to  propose  amendments  to  the  proposed  case.    Distinguishing  A  ppOr 
ratua  Co.  v.  Sargent,  4S  Hun,  154. 
8.  Sai«b— Bbtaxation— Waivek— AppRii. 

An  appeal  from  a  judgment  is  a  waiver  of  the  right  to  move  for  a  relaxation  of 
costs. 

Appeal  from  special  term. 

Action  by  Byam  K.  Stevens  against  the  New  York  Elevated  Railroad  Com- 
pany and  another.  Defendants'  motion  for  a  relaxation  of  costs,  where  the 
clerk  taxed  the  cost  of  the  stenographer's  minutes  used  by  the  plaintiff  in  pre- 
paring amendments  to  the  proposed  case  on  appeal,  was  denied.  The  defend- 
ants' affidavits  showed  that  the  copy  of  the  minutes  had  been  procured  after 
the  trial,  and  before  the  decision  of  the  court  at  the  trial  term.  Defendants 
api)eal.    For  former  report,  see  8  N.  Y.  Supp.  313. 
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Argued  before  Sedowice,  C.  J.,  and  Fbeedman  and  O'Gorhan,  JJ. 
Daviea  A  Rapallo,  for  appellants.    &.  Willett  Van  Nest,  for  respondent. 

Per  OuKrAM.  The  expense  incurred  for  procuring  a  copy  of  the  atenc^- 
rapher's  minutes  was  allowed  by  the  clerk  as  a  reasonable  and  necessary  dis- 
bursement on  appeal,  upon  proof  by  affidavit  that  such  copy  was  necessary  to 
enable  the  respondent  to  propose  amendments  to  appellants'  proposed  case, 
and  to  make  at  the  end  of  each  amendment  the  proper  reference  to  the  stenog- 
rapher's minutes,  as  required  by  rule  9  of  this  court.  To  such  a  state  of  taaa 
the  opinion  expressed  in  Apparatus  Co.  v.  Sargent,  43  Hun,  154,  to  the  effect 
that  the  fees  of  a  stenographer  for  a  copy  of  bis  minutes  are  not  taxable,  even 
when  procured  for  tlie  purpose  of  enabling  a  party  to  propose  amendments  to 
a  case,  does  not  strictly  apply.  Moreover,  the  cases  cited  in  support  of  said 
opinion  are  all  cases  where  the  fees  were  sought  to  be  taxed  on  the  entry  of 
the  original  judgment,  and  not  on  appeal. 

In  addition,  it  was  shown  in  the  case  at  bar,  in  opposition  to  the  motion 
for  a  retaxation,  that  the  defendants  had  appealed  to  the  court  of  appeals. 
This  constituted,  even  under  the  decision  of  Apparatus  Co.  v.  Sargent,  a 
waiver  of  the  right  to  move  for  a  retaxation.  Under  all  the  circumstances,  the 
learned  judge  below  was  right  in  denying  defeiidants'  motion  for  a  retaxation, 
and  the  order  appealed  from  should  be  sSSrmed,  with  $10  costs  and  diabnise- 
ments.    All  concur. 


VoLKMAB  V.  Manhattan  Er.  Co. 
(Superior  Oottrt  (\f  New  York  City,  General  Term.    May  5. 1890.) 

1.  NKOLroaNOS — Uangbrous  Pbemises— Prebumption. 

Id  an  action  for  personal  Injuries  sustained  by  an  Iron  plate  from  an  elevated 
railway  falllnK  on  plaintiS,  the  latter  proved  the  falling  while  he  was  riding  onder 
the  Btruoture,  and  rested.  Held,  that  a  motion  to  dismiss  the  complaint  was  prop- 
erly denied,  as  the  evidence  raised  a  presumption  of  negligence. 

S.  Si^E— Proov  of  Neoliobnce. 

Defendant  showed  that  the  plate  had  been  secured  according  to  the  best  method 
known,  and  with  more  than  usual  precaution :  that  it  could  have  only  come  off  bj 
reason  of  the  breaking  of  a  bolt ;  and  that  the  break  was  not  discovered  or  discov- 
erable notwithstanding  the  ezerdse  of  great  care.  Held,  that  it  tberenpon  becama 
the  duty  of  plalntlfC  to  point  out  the  specific  thing  constituting  the  aUisged  negli- 
gence of  defendant. 

Appeal  from  jury  term. 

Action  by  Henry  G.  Yolkmar  against  the  Manhattan  Railway  Company. 
Plaintiff  appeals  from  judgment  entered  upon  a  verdict  directed  against  liim, 
and  from  an  order  denying  his  motion  for  a  new  triaL 

Argued  before  Sedgwick,  C.  J.,  and  Freedman  and  O'Gorman,  JJ. 

Bdwin  R.  Leavitt,  for  appellant.    Davies  &  Kapallo,  for  respondent. 

Freeduak,  J.  This  action  was  brought  to  recover  damages  for  personal 
injuries  occasioned  by  an  iron  plate  or  clip  falling  upon  the  plaintiff  from  the 
railroad  structure  of  the  defendant.  The  fall  of  the  said  plate  or  clip  was  al- 
leged as  having  resulted  from  the  negligence  of  the  defendant  or  its  servants. 
This  was  denied  by  the  answer.  The  plaintiff  proved  the  falling  of  the  plate 
or  clip  while  be  was  riding  under  the  structure,  and  then  rested.  A  motioa 
to  dismiss  the  complaint  at  this  stage  of  the  trial  was  denied,  and  properly  so, 
because  the  fall  of  the  plate  or  clip,  in  the  absence  of  an  explanation,  raised  a 
presumption  of  negligence. 

The  defendant  then  showed  that,  both  in  the  construction  and  the  mainte- 
nance of  the  road,  great  care  had  been  taken  to  guard  against  such  an  occur- 
rence; that  the  plate  or  clip  had  been  secured  according  to  the  best  method  in 
known  practical  use  at  the  time  of  the  accident,  and  with  more  than  nsual 
precaution;  that  the  plate  or  clip  could  only  have  come  off  by  reason  of  tli» 
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breaking  of  a  bolt;  and  that  the  break  In  question,  in  the  mannerit  did  occur, 
was  not  discovered  or  discoverable  notwithstanding  the  exercise  of  great  care. 
As  a  whole,  the  evidence  thus  given  by  the  defendant  was  full  and  circum- 
stantial, and  sufficient  to  overthrow  the  presumption  of  negligence.  The  bur- 
den thereupon  rested  upon  the  plaintiS  to  show  that,  notwithstanding  all  that 
was  shown  by  the  defense,  the  defendant,  in  the  exercise  of  due  care,  still 
was  bound  to  do,  or  omit  to  do,  something  else,  by  which  the  occurrence  would 
have  been  averted.  The  plaintifF  gave  no  such  additional  proof.  Nor  could 
an  inference  be  competently  drawn  from  the  whole  evidence,  notwithstanding 
the  explanation  given  by  the  defendant,  that,  after  all,  the  defendant  was 
negligent  in  some  speciflc  particular.  It  was,  in  the  nature  of  things,  impos- 
sible for  the  defendant  to  prove  more  than  it  had  proved;  and  it  therefore  be- 
came incumbent  upon  the  plaintiff  to  point  out  the  specific  thing  which  con- 
stituted the  alleged  negligence,  especially  as  he  had  carried  olf  the  bolt,  the 
breaking  of  which  caused  the  injury,  and  had  not  produced  it.  In  the  absence 
of  such  proof  or  inference  pointing  to  speciQc  negligence,  a  verdict  was  prop- 
erly directed  for  the  defendant.  To  have  refused  to  direct  a  verdict,  under 
such  circumstances,  would  have  been  equivalent  to  hold  that  the  presumption 
of  negligence  arising  from  the  mere  happening  of  an  accident  was  incapable 
of  being  overthrown.  As  the  case  was  left,  the  occurrence  came  within  the 
category  of  accidents  which  sometimes  do  happen  in  spite  of  the  req  uisite 
care  exercised  by  both  parties.  The  judgment  and  order  should  be  affirmed, 
with  costs.    All  concar. 


ScHOEN  V.  Dbt-Doce,  £.  B.  &  B.  B.  Co. 

(jgupertor  Court  of  New  York  City,  Oeneral  Term.    May  5, 1890.) 

Dkub  bt  ■Wkohofoi.  Act— Proximatb  Cause— Evidbnob. 

la  an  action  lor  the  death  of  plalDtilTB  intestate,  caused  by  the  negligence  of  the 
driver  of  the  defendant's  horse-car,  it  appeared  that  intestate  was  taken  to  a  hos- 
pital, and  lived  for  20  days  after  the  accident,  and  tliat  whUe  tliere  his  arm  was 
smpatated,  but  no  evidence  was  given  that  the  injary  was  sufBcient  to  cause  death 
or  to  require  ampntation,  and  neither  the  hospital  doctors,  nor  the  surgeon  who 
performed  the  amputation,  were  called  as  witnesses.  The  only  witness  relied  on  to 
prove  that  the  death  of  intestate  resulted  from  the  accident  was  a  physician  who 
made  apoat  mortem  examination,  and  gave  it  as  his  opinion  that  the  cause  of  death 
was  exhaustion  and  pleurisy  following  amputation,  but  he  did  not  account  for  the 
origin  of  the  pleurisy.  Held,  that  the  complaint  was  properly  dismissed  for  want 
of  proof  that  the  death  was  the  legitimate  result  of  defendant's  negligence. 

Appeal  from  jury  term. 

Action  by  Louis  Schoen,  as  administrator,  etc.,  of  Christian  Scboen,  against 
the  Dry- Dock,  East  Broadway  &  Battery  Railroad  Company.  The  trial  court 
dismissed  the  complaint,  and  from  the  judgment  entered  in  defendant's  favor 
plaintiff  appeals. 

Argued  before  Freedman  and  O'Uoruan,  J  J. 

George  W.  Wilson,  for  appellant.    John  M.  Sortbner,  for  respondent. 

FsEEDHAN,  J.  This  actlon  was  brought  to  recover  damages  for  the  benefit 
of  the  next  of  kin  of  the  decedent,  by  reason  of  the  death  of  the  decedent,  al- 
leged to  Iiave  been  caused  by  the  negligence  of  defendant's  driver.  The  dece- 
dent, at  the  time  of  his  death,  was  four  and  one-half  years  of  age.  Such  an 
action  did  not  lie  at  common  law.  The  right  of  action  was  first  created  by 
cl»pter  450  of  the  I^aws  of  1847;  and  the  action  may  now  be  maintained,  un- 
der section  1902  of  the  Code  of  Civil  Procedure,  by  the  executor  or  administra- 
tor of  the  decedent,  for  a  wrongful  act,  neglect,  or  default  by  which  the  dece- 
dent's death  was  caused.  The  burden  was  therefore  upon  the  plaintiff  to  es- 
tablish, as  part  of  bis  case  and  by  competent  evidence,  that  a  wrongful  act, 
neglect,  or  default  on  the  part  uf  defendant's  driver  was  the  actual  cause  of 
death.    The  plaintiff  at  the  trial  did  not  sustain  the  burden  in  this  respect. 


Digitized  by 


Google 


710  KEW  YORK  8UPPLEMEST,  vol.  9.       [Supcr.  CL  N.  Y. 

True,  it  Is  not  necessary  that  the  cause  of  death  should  be  shown  by  the  tes- 
timony of  an  expert.  There,  for  instance,  a  person,  on  being  run  over,  is 
killed  on  the  spot.  The  cause  of  death  is  apparent  to  every  ordinary  obeerr- 
er.  But  in  the  case  at  bar  the  boy  was  taken  to  a  hospital,  and  lived  for  20 
days  thereafter.  While  there,  his  arm  was  amputated.  No  witness  described 
the  injuries  sustained  as  sufficiently  severe.  His  little  brother  testi Bed  that 
one  wlieel  of  the  car  passed  over  decedent's  hand ;  but  no  evidence  was  given 
that  the  injury  was  sufficient  to  cause  death,  or  to  require  amputation.  The 
hospital  doctors  were  not  placed  upon  the  stand.  The  surgeon  who  per- 
formed the  amputation  was  not  called  as  a  witness.  The  only  witness  relied 
on  by  the  plaintiS  to  prove  that  the  death  of  the  decedent  resulted  from  the 
injuries  which  he  sustained  on  the  occasion  of  the  occurrence  complained  of 
was  a  physician  attached  to  the  coroner's  ofRce,  who  had  never  seen  the  de- 
cedent until  after  death.  This  witness  admitted  that  he  had  no  personal 
knowledge  as  to  the  character  of  the  injuries  which  resulted  in  the  amputa- 
tion; that  there  were  no  other  signs  of  violence  except  the  amputated  arm; 
that  the  amputation  of  a  person's  arm  is  not  usually  fatal;  and  that  after  am- 
putation it  is  impossible  to  tell  what  the  conditions  were  that  necessitated  the 
operation,  because  the  operation  would  necessarily  remove  all  the  indicative 
features  of  the  case.  As  the  result  of  a  post  mortem  examination  which  be 
had  made,  and  which  had  disclosed  that  the  left  side  of  the  pleura,  or  mem- 
brane involving  the  lung,  was  in  a  state  of  acute  pleuritic  inflammation,  he 
undertook  to  say  that,  in  his  opinion,  the  cause  of  death  was  exhaustion  and 
acute  pleurisy  following  in  the  wake  of  the  amputation ;  but  he  did  notaocount 
in  any  way  for  the  origin  of  the  pleurisy.  As  the  case  was  left,  the  pleurisy 
might  come  from  a  cold  or  exposure  before  the  accident,'  or  from  the  condition 
of  the  boy  immediately  preceding  the  accident,  although  he  then  appeared  in 
health,  or  from  subsequent  unnecessary  exposure  in  the  bospitaL  This  being, 
in  substance,  the  state  of  the  evidence,  there  was  no  sufficient  competent 
proof  that  the  death  was  the  legitimate  result  of  any  wrongful  act,  n^lect, 
or  default  on  the  part  of  defendant's  driver,  and  plaintiff's  complaint  was 
properly  dismissed.  That  being  so,  it  is  not  necessary  to  determine  whether 
a  sufficient  case  was  made  out  in  other  respects.  The  judgment  should  be 
affirmed,  with  costs. 


KtTH  e.  METROFOI.ITAM  El,.  Bt.  Co.  et  al. 
(Superior  Court  qf  New  Tork  CUy,  General  Term,    itaj  6, 1800.) 

1,  Bl.BVl.TBD  RAILBOADS— IlTJUBT  TO  ABUTTERS— EviDBNCB. 

In  an  action  to  enjoin  the  maintenance  of  defendants'  elevated  railroad  in  a  street 
in  front  of  plalntifF's  premises,  and  for  damages  caused  by  its  operation,  error,  if 
any,  in  permitting  plaintiS  to  testify  what  he  was  ofFered  for  hu  property  before 
the  railroad  was  constructed,  is  not  ground  for  the  revenaL  where  it  loUy  appears 
that  the  award  for  loss  of  fee  value  is  a  reasonable  one,  and  bears  the  nsuu  rela- 
tion lietween  fee  and  rental  value  at  the  legal  rate  of  interesL 

2.  Same — Isjubt  to  Otbeb  Pkopkbtt. 

Testimony  that  owners  of  property  in  the  neighborhood  of  plaintiff's  premise* 
had  difficulty  in  renting  their  flats  after  the  road  was  built,  was  competent  as 
tending  to  show  the  uniform  operation  of  a  general  cause,  and  that  plaintiff's  loss 
of  rents  was  not  attributable  to  his  neglect. 

Appeal  from  equity  term. 

Action  by  Alexander  Kuh  against  The  Metropolitan  Elevated  Railway 
Company  and  the  Msinhattan  Bailway  Company  to  restrain  the  maintenance 
and  operation  of  defendants'  elevated  railroad  in  front  of  plaintiff's  premises. 
No.  879  Sixth  avenue  and  2405  and  2407  Eighth  avenue.  New  York  city, and 
to  recover  damages.  The  judgment  awarded  plaintiff  $1,452.68  damagesand 
costs,  and  contained  an  injunction,  unless  within  a  time  Bxed  defeodantt 
should  pay  92,500  as  the  price  of  his  Sixth- A  venue  property  taken  forthepiu- 
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poses  of  the  railroad,  and  SliOOO  as  the  price  of  his  Eighth-Avenue  property 
taken  for  said  purposes.    Defendants  appeal. 

Argued  before  Sedgwick,  C.  J.,  and  Fbeedman  and  O'Gorman,  J  J. 

Davies  i&  Rapallo,  for  appellants.  Peakham  &  Tyler, (Charles  A.  B.  Pratt, 
of  counsel,)  for  respondent. 

Freedman,  J.  The  only  questions  presented  for  review  are  raised  by  ex- 
ceptions taken  by  the  defendants  to  the  admission  of  testimony.  Assuming 
that  it  was  incompetent  for  the  plaintiff  to  show  that  he  was  offered  $42,000 
for  hia  Sixth- Avenue  property  before  the  defendants'  railway  was  constructed, 
yet  it  sufficiently  appears  from  the  whole  case  that  the  defendants  were  not 
prejudiced  by  it.  The  testimony  of  defendants'  experts  seems  to  have  been 
wholly  discarded.  Upon  the  testimony  of  plaintiff's  experts,  four  times  the 
amount  which  was  awarded  as  damage  to  fee  value  might  have  been 
awarded.  Upon  testimony  which  was  competent,  sufflcient,  and  found 
worthy  of  belief,  the  trial  judge  found,  during  a  period  of  six  years,  an  actual 
loss  of  rental  value  amounting  to  $150  for  each  year.  It  thus  fully  appears 
that  the  award  of  $2,500  for  loss  of  fee  value,  which  was  made,  is  a  reason- 
able one,  under  all  the  circumstances.  It  bears  the  usual  relation  between 
fee  value  and  rental  value,  at  the  legal  rate  of  interest.  A  somewhat  similar 
question  was  presented  to  this  court  in  Ross  v.  Railroad  Co.,  8  K.  Y.  Supp. 
4Sh.  decided  during  January,  1890,  and  it  was  held  no  ground  for  reversal. 

The  testimony  admitted  as  regards  plaintiff's  Eighth-Avenue  property,  to 
the  effect  that  other  owners  of  property  in  that  neighborhood  had  difficulty  la 
renting  their  flats  after  the  construction  of  the  elevated  railroad,  was  proper, 
under  all  the  circumstances.  It  tended  to  show  the  uniform  operation  of  a 
general  cause,  and  that  plaintiff's  loss  of  rents  was  not  attributable  to  bis  own 
n^lect,  and  consequently  it  also  had  a  legitimate  bearing  upon  the  question 
of  fee  value  as  affected  by  loss  of  rents.  The  judgment  should  be  affirmed, 
with  costs.    All  concur. 


Wadsworth  t>.  Jewelers'  &,  Tradesmen's  Co. 
(Superior  Court  of  New  Tork  City,  General  Term.    Majr  5, 1890.) 

Lira  iKaUKANOE— MCTUAI.  BBNEFIT — CSBTiriOATE. 

A  certificate  of  membership  in  a  mutual  life  insurance  association  declared  that 
within  60  days  after  proof  of  the  death,  etc.,  the  amount  therein  mentioned  should 
be  payable  from  the  death  fund  at  the  time  of  the  death,  or  from  any  moneys 
that  should  be  realized  to  the  fund  from  the  next  assessment  made  after  the  death, 
and  "no  claim  should  be  otherwise  due  or  payable,  except  from  the  reserve  fund,  as 
hereinafter  provided. "  It  also  provided  that,  if  the  death  fund  was  insufficient  to 
meet  existing  claims  by  death,  an  assessment  should  be  made  on  every  member 
whose  oertiflcate  was  in  force  at  the  date  of  the  death  last  assessed  for,  and  the  net 
amount  received  from  such  assessment,  (less  20  per  cent,  for  the  reserve  fund,)  as 
provided  in  the  constitution  and  by-laws,  should  go  into  the  death  fond.  The  con- 
stitution provided  that,  whenever  the  mortuary  fund  was  insufficient  to  meet  a 
death  claim  in  full,  there  should  be  paid  in  full  satisfaction  of  such  claim  a  sum  pro 
rata  of  the  membership  and  benefits  in  force  at  the  time  of  the  death.  The  com- 
pany required  each  person  proposing  to  become  a  member  to  pay  a  certain  sum, 
which  was  called,  "First  death  assessment. "  The  assured  was  the  first  member 
to  die,  and  the  death  fund  at  his  death  was  insufficient  to  pay  the  claim,  and  assess- 
ments were  made  to  meet  it.  Held,  the  claim  was  not  satisfied  by  paying  the 
amount  of  the  death  fund  on  hand  at  the  time  of  the  death,  and  that  the  proceeds 
of  the  assessments  made  to  meet  it  should  be  appropriated  to  the  full  Bausfaction 
thereof.  v 

Appeal  from  trial  term. 

Action  by  Myra  L.  Wads  worth  against  the  Jewelers'  &  Tradesmen's  Com- 
pany of  New  York,  to  recover  $4,(^0  upon  a  certiQcate  of  insurance  for  that 
■mount,  issued  by  defendant  upon  the.life  of  Elbert  £.  Wadsworth,  and  pay- 
able to  plaintiff.  Defendant  claims  that  plaintiff  was  entitled  to  $1,438.68 
<^J,  because  the  mortuary  fund  of  defendant  at  the  time  of  the  death  was  in- 
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sufficientto  paythe  full  amount  of  the  certiBcate.  The  action  was  tried  by  the 
court  without  a  jury,  and  judgment  entered  in  plaintifF's  favor  for  $3,547.42. 
Defendant  appeals. 

Argued  before  Sedgwick,  C.  J.,  and  FREEDHAKand  O'Goruam,  JJ. 

James  Hunt,  for  appellant.    S.  F.  Kneeland,  for  respondent. 

Sedqwiok,  C.  J.    The  defendant  was  a  mutual  company,  constituted  to 
make  insurances  upon  the  lives  of  such  persons  as  should  become  members. 
They  issued  a  certificate  of  membership  to  the  husband  of  the  plaintiff,  which 
declared  that,  within  60  days  after  the  receipt  of  satisfactory  evidence  of  the 
death,  etc.,  "there  shall  be  payable  to  Myra  L.  Wadsworth  $4,000  from  the 
death  fund  of  the  company,  at  the  time  of  said  death,  or  from  any  moneys 
that  shall  be  realized  to  the  said  fund  from  the  next  assessment,  to  be  made 
as  hereinafter  set  forth,  and  no  claim  shall  be  otherwise  due  or  payable,  ex- 
cept  from  the  reserve  fund,  as  hereinafter  provided. "  I  see  no  reason  to  doubt 
that  a  claim  was  entitled  to  be  satisfied  out  of  the  death  fund  existing  at  the 
time  of  death,  and,  if  that  death  fund  did  not  satisfy  the  claim,  the  part  not 
satisfled  was  to  be  paid  as  far  as  possible  out  of  the  fund  to  be  made  by  the 
collections  from  assessments  after  the  death.     The  certificate  provided,  if  the 
death  fund  is  insutlicient  to  meet  existing  claims  by  death,  an  assessment  shall 
then  be  made  upon  every  member  whose  certificate  is  in  force  at  the  date  of 
the  death  last  assessed  for,  and  the  net  amount  received  from  such  assessment, 
(less  20  per  cent,  to  be  set  apart  for  the  reserve  fund.)  as  provided  in  the  con- 
stitution and  by-laws  of  said  company,  shall  go  into  the  death  fund.    Section 
2,  art.  5,  of  the  constitution,  and  which  regulated  assessments,  was,  when- 
ever the  mortuary  fund  is  insufficient  to  meet  a  death  claim  or  claims,  the 
board  of  directors  shall  cause  to  be  made  upon  the  members,  etc.,  an  assess- 
ment for  such  a  sum  as  may  be  by  the  executive  committee  deemed  sufficient 
to  pay  such  claim  or  claims,  the  same  to  be  appropriated  among  the  membeis 
according  to  the  age  of  each  member,  and  at  the  rates  specified  in  the  certifi- 
cate of  membership,  etc.    It  seems  to  be  plain  that  any  valid  claim  was  to  be 
satisfied,  not  from  a  single  fund,  but  from  the  death  fund  on  hand  at  the  time 
of  the  death;  and,  if  that  were  insufficient,  then  from  the  amounts  of  collec- 
tions of  assessment  made  to  increase  the  first  fund.    The  result  would  be  that 
there  would  be  a  single  fund  called  the  "death  fund."     As  there  was  no  pro- 
vision for  the  company  creating  a  death  fund,  except  by  assessments  to  be 
made  to  meet  death  claims,  the  consequence  would  be  that  there  would  be  no 
death  fund  until  after  the  first  death,  and  the  first  claim  would  have  no  death 
fund  on  hand  to  resort  to.    Evidently  this  would  be  an  injustice  to  the  first 
death  claim,  which  should  have  a  right  to  resort  to  a  death  fund  on  hand,  as 
the  other  members  would  have.     So,  without  authority  from  the  by-laws  or 
constitution,  but  by  the  assent  of  persons  as  they  became  members,  the  com- 
pany required  each  person  proposing  to  become  a  member  to  pay  a  certain 
sum,  under  what  they  called  a  first  death  assessment.    In  this  instance  the 
member  paid  what  is  called,  in  a  receipt  given  to  him,  "First  death  assess- 
ment, 36."    If  it  be  considered  that  such  an  assessment  was  not  of  a  kind  to 
be  made  under  the  articles  of  the  constitution,  certificate  of  membership,  or 
the  by-laws,  and  the  testimony  leaving  to  inference  what  was  the  origin  and 
purpose  of  the  so  called  "first  death  assessment,"  it  must  be  inferred  that 
the  assessment  was  made  to  create  a  fund  or  death  fund  that  should  be  in  ex- 
istence at  the  time  of  the  first  death,  and  the  obligation  of  the  company  would 
be  to  treat  the  collections  so  to  be  made  as  constituting  the  death  fund  at  the 
time  of  the  first  death.    It  was  the  right  of  the  first  claimant,  by  the  terms  of 
policy,  to  have  that  death  fund,  if  not  sufllcient  to  pay  the  claim,  increased  by 
an  assessment  to  be  made.    A  provision  of  the  certificate  that  has  already 
been  cited  is  that  the  collections  of  the  assessment  shall  go  into  the  death 
fund. 
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In  this  case  the  claim  was  the  first  death  claim.  At  the  time  of  the  death 
there  was  on  hand  collections  from  the  assessments  made  before  the  death. 
This  was  the  death  fund.  The  company  made  assessments  afterwards  to  meet 
the  claim.  The  assessments  were  specifically  made,  as  appears  by  the  notice, 
to  naeet  the  claim  of  the  plaintiff,  liecause  it  declares  that,  proof  of  the  death 
of  the  following  named  members  having  been  this  day  received  and  found 
satisfactory,  a  mortuary  call  is  made;  and  then  the  name  given  was  Elbert  £. 
Wadsworth,  who  took  the  certificate  of  meml)ersbip  in  this  case.  I  am  of 
opinion  that  the  learned  judge  below  was  right  in  holding  that  the  claim  was 
not  satisfied  by  paying  the  amount  of  the  death  fund  on  hand  at  the  time  of 
the  death,  and  that  the  funds  that  came  from  the  assessments  made  to  meet 
that  claim  should  be  appropriated  to  the  full  satisfaction  of  the  claim.  An 
argument  was  made  that  the  plaintiff  was  entitled  to  receive  less  than  the 
plaintifTs  claim,  upon  the  provisions  of  section  8,  art.  5,  of  the  constitution. 
That  section  was  that,  in  case  a  death  claim  is  proven  which  a  single  assess- 
ment is  insuBlcient  to  pay,  the  said  claim  there  sliall  be  paid,  in  full  satisfac- 
tion of  such  claim,  a  sum  pro  rata  of  the  membership  and  benefit  in  force  at 
the  time  of  the  death  of  such  membership.  These  expressions  have,  to  my 
mind,  no  meaning,  and  are  at  the  best  vague  and  indefinite,  and  not  applica- 
ble to  facts  shown  by  testimony.  The  terms  of  the  contract,  if  there  be  in- 
consistency, should  controL  The  judgment  is  aflBrmed,  with  costs.  All  con- 
cur. 


Clute  v.  Mahon  et  at. 
(Superior  Court  of  New  York  City,  Cteneral  Term.    May  6, 1880.> 

JmMjimiT — Bt  DuAni/r— Reopbnino. 

An  order  denying  a  motion  to  open  a  default  will  not  be  dlstorbed  where  the  mov- 
ing papers  merely  show  that  plaintiff,  who  was  an  attorney,  left  the  oourt-room  a 
short  time  before  the  case  was  caUed,  leaving  "some  one"  in  attendance  to  answer 
ahonld  the  case  be  called,  and  that  plaintiff  was  absent  abont  IS  minutes,  and  "upon 
his  return  he  learned  that  his  case  was  dismissed  on  motion  of  defendant's  attor- 
ney, "  and  it  is  not  even  asserted  that  plaintiff  was  ready  and  intended  to  go  to  trial. 

Appeal  from  special  term. 

Action  by  Thomas  J.  Clute  against  Richard  Mahon  and  another.    Flaintift 
appeals  from  an  order  denying  his  motion  to  open  a  default. 
Argued  before  Sedgwick,  C.  J.,  and  Feeedman  and  O'Gokman,  JJ. 
Tlwtnaa  J.  Clute,  pro  se.    John  Hardy,  for  respondents. 

Per  Cttriam.  It  does  not  appear  that  the  judge,  in  denying  plaintiff's  mo- 
tion below,  did  not  exercise  properly  the  discretion  be  was  bound  to  use  upon 
such  a  motion.  The  plaintiff,  who  was  an  attorney,  left  the  court-room  a 
short  time  before  the  case  was  called,  "leaving  some  one  in  attendance  at 
court  to  answer  should  the  case  be  called  during  his  [deponent's]  absence.*' 
The  plaintiff  was  absent  from  court  about  15  minutes,  and  "upon  his  return 
he  learned  that  his  case  was  dismissed  on  motion  of  defendants' attorney." 
This  does  not  show  any  excuse.  It  is  vague.  It  does  not  assert  even  that 
the  plaintiff  was  ready  and  intended  to  go  to  trial.  It  does  not  give  the  name 
of  plaintiff's  representative  in  his  absence,  and  show  what  that  representative 
did,  or  the  immediate  circumstances  of  the  dismissal  of  the  complaint.  The 
Older  should  be  affirmed,  with  costs.    All  concur. 


Dalzeix  e.  FAnrs  Watch-Case  Co. 
(Superior  Court  of  New  York  City,  General  Term.    May  6, 1890.) 
DisoovxBT— ExAirnrATioN  of  Defindant  Bsforb  Tkial. 

An  order  for  the  examination  of  defendant's  ofBoers  before  service  of  the  com- 
plaint was  baaed  on  an  afOdavit  of  plaintiff  that  the  action  was  to  recover  damages 
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for  breach  of  a  contract  thereby  plaintiff  assi^ed  certain  letters  patent  to  defend- 
ant, and  defendant  agreed  to  manufacture  and  sell  the  patented  articles  for  its  own 
and  plaintiff's  joint  account;  and  that,  "as  plaintiff  is  informed  and  belieres, '  de- 
fendant did  manufacture  a  large  quantity  of  such  articles,  and  disposed  of  them  at 
a  large  profit,  and  "  now  refuses  "  to  account  therefor,  and  pay  over  the  proportion 
of  the  profits.  Held,  that  the  order  should  be  vacated,  as  the  affidavit  disclosed 
that  plaintiff  had  sumcient  facts  for  framing  a  complaint  based  on  defendant's  re- 
fusal to  account. 

Appeal  from  special  term. 

Action  by  Allen  C.  Dalzell  against  the  Fahys  Watch-Case  Company.    Be- 
fore serving  a  complaint,  plaintiff  obtained  an  oi-der,  under  Code  Civil  Proc. 
K.  Y.  §  872,  for  the  examination  of  certain  of  defendant's  officers  and  books, 
upon  an  affidavit,  the  material  parts  of  which  are  as  follows:  "(3)  That  the 
action  is  broaght  to  recover  damages  for  breach  of  a  contract  dated  April  21. 
1886,  made  by  plaintiff  with  defendant,  in  writing,  whereby  plaintiff  agreed 
to  and  did  thereafter  assign  unto  said  defendant  certain  letters  patent,  and  de- 
fendant agreed  to  manufacture  and  sell  for  joint  account  of  this  plaintiff  and 
defendant  the  commodities  covered  by  said  letters  patent,  and  to  pay  over  to 
this  plaintiff  the  equal  moiety  of  net  protlts."  "(5)  That  the  defendant  did,i» 
deponent  is  informed,  verily  believes,  and  alleges,  manufacture  under  said 
agreement,  and  the  letters  patent  so  as  aforesaid  by  this  plaintiff  assigned, 
large  quantities  of  said  commodities,  and,  they  so  being  the  joint  property  c^ 
this  plaintiff  and  defendant,  the  defendant  has  disposed  of  them  in  some  way, 
but,  as  deponent  verily  believes,  at  a  substantial  proBt,  and  now  neglects  and 
refuses  to  account  thereof,  and  of  the  disposition  of  said  common  property, 
and  pay  over  tlie  proportion  of  net  profits  as  agreed ;  that  the  substance  of  the 
judgment  demanded  is  damages  for  the  breach  aforesaid,  measured  bytlie 
amount  found  due  therefor  upon  the  final  determination  of  this  action."  "(7) 
That  an  examination  of  the  defendant  through  its  ofQcers  aforesaid,  and  as 
well  of  its  boolss,  to-wit,  its  ledger,  journal,  day-book,  sales-book,  cash-bod^ 
is  material  and  necessary  to  deponent  to  enable  him  to  ascertain  the  disposi- 
tion by  defendant  of  said  joint  property,  and  the  method  thereof,  and,  if  the 
same  prove  to  be  by  sales,  then  to  ascertain  the  persons  concerned  therein,^ 
the  character  of  the  sales  and  terms  thereof;  which  facts  are  material  and 
necessary  to  be  known,  are  at  present  unknown  to  deponent,  and  cannot, 
other  than  by  the  examination  herein  prayed,  be  discovered,  and  the  plaintiff 
enabled  to  frame  his  complaint. "   Defendant's  motion  to  vacate  the  order  wa» 
denied,  but  the  order  was  modified  by  striking  out  that  part  which  permitted 
"plaintiff  or  his  counsel"  to  examine  the  books,  though  that  part  which  al- 
lowed defendant's  officers  to  be  examined  concerning  the  contents  of  the  books 
remained.    From  this  order,  except  so  much  as  modified  the  original  oider. 
defendant  appeals. 

Argued  belore  Sedqwice,  C.  J.,  and  Freedhan  and  O'Gorxam,  JJ. 

Wetmore  <&  Jenner,  ( Wm.  A.  Jenner,  of  counsel,)  for  appellant.  Wilber  it 
Oldham,  {8,  W.  Fuilerton,  of  counsel,)  for  respondent. 

Freedhan,  J.  This  is  an  appeal  from  an  order  denying  defendant's  mo- 
tion to  vacate  an  order  granted  ex  parte  for  the  examination  of  defendant's 
officers  and  books  before  service  of  the  complaint.  The  motion  was  made  (I) 
upon  the  alleged  indeflniteness  and  insufficiency  of  plaintiff's  affidavit;  and 
(2)  upon  affidavits  and  exhibits  showing  cause  against  the  order.  The  power 
of  the  court  to  vacate  the  order  for  either  of  the  reasons  stated  cannot  be  ques- 
tioned. Levtf  V.  Loeb,  44  N.  Y.  Super.  Ct.  291,  affirmed,  75  N.  Y.  609.  The 
plaintiff  obtained  the  order  before  service  of  a  copy  of  the  complaint,  and  con- 
sequently he  was  bound  to  show  that,  at  that  stage  of  the  case,  the  examina- 
tion was  material  and  necessary  to  enable  him  to  frame  his  complaint. 
The  object  of  allowing  the  examination  to  be  had  before  the  joinder  of  issue 
is  not  to  enable  the  plaintiff  to  ascertain  whether  he  has  a  cause  of  action,  but 
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to  enable  him  to  elicit  material  facta  necessary  to  be  incorporated  into  the 
statement  of  tlie  cause  of  action  whioli  he  has.  A  careful  inspection  of  the 
record  shows,  not  only  that  the  plaintiff's  affidavit,  even  if  barely  sufiicient 
in  the  first  instance,  was  very  indefinite,  but  also  tliat  the  plaintiff  had  sufS- 
cient  facta  for  framing  a  complaint  based  upon  defendant's  refusal  to  account, 
and  tliat  he  failed  to  establish  any  necessity  for  the  order  of  examination. 
The  case,  as  presented  by  the  affidavits  and  exhibits  of  thedefendant,  called  upon 
the  court  to  see  to  it  that  the  plaintiff  should  establish  the  good  faith  of  his  appli- 
cation, and  the  materiality  and  necessity  of  the  examination  for  the  purpose 
of  framing  a  complaint.  This  the  plaintiff  failed  to  do,  and  consequently  the 
order  should  have  been  vacated,  and  not  merely  modified  as  to  the  books. 
The  order  appealed  from  should  be  reversed,  and  the  order  of  examination 
vacated,  with  $10  costs  of  the  appeal,  and  disbursements  to  be  taxed,  and  $10 
costs  of  motion.    All  concur. 


MoRAN  V.  Mttrrat  Hill  Bank  et  al. 

(Superior  Court  of  New  Tork  City,  General  Term.    May  5, 1890.) 

I.  ICbchakics'  Libjis— Absiokmbnt— Matbsial-Hsn. 

A  contract  for  the  erection  of  a  building:  provided  that  the  owner  should  deduct 
from  the  moneys  otherwise  due  thereunder  the  amount  which  might  be  allowed  to 
lientaolders  prior  to  the  dischaive  of  the  notices  of  lien  in  one  of  the  ways  pro- 
Tided  by  law.  The  contractor  obtained  a  loan  from  a  bank,  and  assigned  to  it  an 
equivalent  amount  of  the  money  due  or  to  grow  due  under  the  contract,  Bubse- 
qnently,  in  consideration  of  work  and  materials  furnished  the  buildings,  he  assigned 
another  portion  of  the  moneys  doe  or  to  become  due  under  the  contract  to  one  T., 
subject  to  the  prior  transfer  to  the  bank.  Held  that,  it  not  appearing  that  the  as- 
signment to  T.  was  accepted  as  a  payment  of  the  indebtedness,  there  was  no  waiver 
by  T.  of  his  right  to  file  a  lien  for  the  same  work  and  materials. 

9.  BaMX — FOKECLOSUBS. 

Laws  N.  Y.  1883,  o.  410,  i  1880,  (consolidation  act,)  providing  that,  in  actions  to 
foreclose  a  mechanic's  lien,  "all  parties  who  have  filed  claims  under  this  title  may, 
by  answer  in  such  action,  set  forth  the  same, "  does  not  confer  upon  a  subcontractor 
the  right  to  set  up  his  Uen  in  an  action  prior  to  the  commencement  of  which  no 
claim  had  been  filed  by  him. 

Appeal  from  a  judgment  on  report  of  referee. 

Action  by  Dennis  W.  Moran  against  the  Murray  Hill  Bank  and  others  to 
foreclose  a  mechanic's  lien  under  the  cities  act,  (Laws  N.  Y.  1878,  c.  315.) 
Plaintiff,  who  furnished  materials  to  James  Duffy,  filed  a  mechanic's  lien 
against  money  owing  by  the  city  of  Ifew  York  to  Duffy.  The  contract  upon 
which  the  moneys  became  due  was  made  by  the  city  with  Duffy,  and  provided 
for  the  erection  of  a  building  for  the  fire  department.  There  was  admitted  to 
he  due  upon  the  contract  $12,616.73.  On  Deceml>er  8.  1886,  Duffy,  in  con- 
sideration of  $6,000  advanced  to  him,  assigned  to  defendant  bank  $6,000  due 
or  to  grow  due  under  the  contract.  Subsequently,  and  in  consideration  of 
work  and  materials  furnished  the  buildings,  Duffy  made  an  assignment  to 
defendant  Lewis  C.  Tufts,  of  $5,000.  due  or  to  accrue  on  the  same  con- 
tract, subject  to  the  transfer  already  made  to  the  bank.  Defendants  Tufts, 
McCandee  &  Smith,  and  McSbane  &  Co.,  and  others,  also  filed  liens  against 
the  fund.  The  action  was  referred.  At  the  opening  and  close  of  his  case. 
Tufts  claimed  both  upon  his  assignment  and  upon  the  lien  which  he  filed,  and 
to  the  referee's  refusal  to  compel  him  to  elect  the  defendant  bank  excepted. 
The  referee  sustained  the  liens  of  plaintiff  and  of  defendants  Tufts,  McCandee 
&  Smith,  and  McShane  &  Co.,  and  declared  the  others  void.  The  bank  ap- 
peals from  the  portions  of  the  judgment  sustaining  the  liens,  and  adjudging 
tliat  the  payment  of  its  claim  should  be  deferred  until  the  claims  of  the  other 
parties  should  be  satisfied. 

Argued  l>efore  Sedowick,  C.  J.,  and  Tritaz  and  DnaRO,  JJ. 

Samuel  Vntermyer,  for  appellant.  Alexander  Thain,  for  respondent 
Dennis  W.  Moran.  Thomas  C.  Ennever,  iot  respondents  William  McStiane 
&  Co.    Austen  Q.  Fox,  for  respondent  Lewis  C.  Tufts. 
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DuoBO,  J.  The  appellant  claims,  with  respect  to  so  macb  of  the  judg- 
ment as  favors  Tufts,  a  reversal,  for  reasons  stated  by  its  counsel  as  follows: 
"(a)  By  accepting  the  assignment,  Tufts  waived  and  lost  all  right  to  file  a 
mechanic's  lien.  (6)  Having  accepted  the  assignment  subject  to  a  prior  as- 
signment to  the  bank,  be  is  estopped  from  contesting  the  validity  of  the 
bank's  assignment,  (c)  No  action  having  been  commenced  to  enforce  his 
lien,  and  no  lis  pendens  having  been  filed  by  him,  his  lien  has  expired  by 
limitation,  (d)  Tufts  shoald  have  been  compelled  to  elect  one  of  the  two 
remedies  upon  which  he  claimed." 

In  support  of  reason  a,  it  is  argued  that  the  assignment  conveyed  to  Tufta 
the  very  property  he  seeks  to  lien,  and  that  to  allow  him,  after  acceptance  of 
the  assignment,  alien  right,  would  be  to  permit  him  to  lien  bis  own  property. 
This  position  is  not  malntainat>le,  as  the  moneys  liened  and  those  assigned 
are  not  identical.  The  assignment  was,  in  effect,  of  moneys  doe  to  Daffy 
after  the  discbarge  of  all  liens.  The  moneys  liened  were  such  as  would  have 
been  due  Duffy  but  for  the  liens.  This  distinction  arises  through  the  exist- 
ence of  a  provision  in  the  contract  that  the  city  should  deduct  from  the  mon- 
eys otherwise  due  under  the  agreement  the  amount  which  might  be  allowed 
to  lienors  prior  to  the  discharge  of  the  notices  of  lien  in  one  of  the  ways  pro- 
vided by  law.  Duffy  could  not  assign  more  than  he  would  be  entitled  to  by 
virtue  of  bis  contract  and  its  performance.  Tufts'  lien  right  was  superior  to 
the  right  acquired  by  virtue  of  the  assignment.  The  acceptance  of  the  latter 
cannot,  therefore,  be  fairly  assumed  to  have  been  a  waiver  of  the  former.  It 
simply  gave  Tufts  an  opportunity  to  obtain  his  money  as  against  Duffy  with- 
out filing  a  lien,  and  being  under  the  necessity  of  foreclosure.  A  lienor's 
right  will  not  be  considered  waived  unless  the  facts  clearly  indicate  an  inten- 
tion to  abandon  his  rights,  and  such  an  intention  is  not  to  be  presumed  from 
the  mere  fact  of  an  assignment  such  as  is  disclosed  by  the  evidence.  It  does 
not  appear  that  the  assignment  was  accepted  as  a  payment  of  the  indebted- 
ness; and,  unless  it  was  a  payment,  the  debt  remains,  and  the  right  of  lien 
still  exists  as  incidental  thereto. 

As  to  reason  6,  it  may  be  said  that  the  estoppel  claimed  could  only  avail,  if 
at  all,  in  case  the  acceptance  of  the  assignment  constituted  a  waiver  of  the 
lien. 

The  reason  o  presents  a  more  difficult  question.  It  was  the  legislative  in- 
tent that  no  lien  should  be  binding  unless  an  action  was  commenced  by  the 
lienor,  as  plaintiff,  within  90  days  from  the  filing  of  the  lien,  and  a  notice  of 
pendency  was  filed,  except  in  the  cases  referred  to  by  the  language,  "but  all 
parties  who  have  filed  claims  under  the  title  may  by  answer  in  such  actionset 
forth  the  same, "  in  section  1830  of  the  consolidation  act.'  McDermott  v.  Ma- 
Donald,  50  K.  Yv  Super.  Ct.  153.  And  if,  in  the  action  in  which  a  claim  is 
set  up  by  answer,  a  proper  notice  of  pendency  is  filed  by  the  plaintiff,  the  de- 
fendant need  not  file  a  similar  notice.  The  defendant  Tufts,  having  filed  no 
claim  at  or  prior  to  the  commencement  of  the  Moran  action,  was  not,  in  that 
action,  one  of  those  referred  to  by  the  words,  "parties  who  have  filed  claims 
under  this  title."  These  words  apply  only  to  parties  who  have  filed  claims, 
and  whom  the  plaintiff,  by  section  1830,  is  obliged  to  make  parties  defendant. 
Tufts,  therefore,  bad  no  right  conferred  by  the  statute  to  set  up  bis  lien  in 
the  Moran  action.  He  should,  to  preserve  his  lien,  have  complied  with  sec- 
tion 1827,  or  answered  in  an  action  in  whicli  he  was  a  necessary  party  de- 
fendant, as  allowed  to  do  by  section  1830.  The  latter  course  he  claims  to 
have  adopted,  but  the  claim  is  not  well  founded.  The  referee  finds  that 
Tufts  set  up  bis  lien  by  answer  in  the  McShane  action.  In  this  action  a  no- 
tice of  pendency  was  filed.  So  that,  if  the  finding  is  correct,  the  statute  has 
been  complied  with;  but  an  exception  to  the  finding  is  well  taken,  for  the 
case  is  without  evidence  warranting  the  conclusion. 

» Laws  N.  Y.  1883,  c.  410. 
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(d)  Taft3'  retnediea  were  not  inconsistent.  He  bad  a  right  to  rely  upon 
the  lien  and  assignment.    He  could,  however,  have  bad  but  one  satisfaction. 

I  find  no  error  in  the  allowance  of  the  claims  of  Moran  and  McShane.  The 
judgment  should  be  atBrmed,  except  that  part  of  it  which  adjudges  that 
Tufts  had  a  valid  lien  on  the  fund  superior  to  the  claim  of  the  appellant;  and, 
as  to  this  part  of  the  judgment,  it  is  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event.  C!osts  of  appeal  to  Moran,  McShane,  and  McCandee 
&  Smith,  to  be  paid  by  the  appellant.    All  concur. 


SOHAOHNB  t>.  BARNETT. 

(Superior  Court  of  UTevi  YorH  Citj/,  Oeneral  Term.    May  6, 1890.) 

ITsaUOBHOI — ^DaSOXROUS  FbEUISBS — ISVISKNOB. 

In  an  action  to  recover  for  injuries  sastatned  by  plaintiff  from  the  falling  upon 
her  of  a  stone  slab,  which  had  been  placed  upon  the  top  fire-escape  of  a  tenement 
owned  and  controlled  by  defendant,  there  was  evidence  that  defendant  had  had 
actual  notice  of  the  position  of  the  stone,  and  had  neglected  to  remove  it,  although 
eight  days  before  the  euxildent  the  apartments,  in  front  of  whloh  the  flre-esoape  was, 
had  been  vacated,  and  defendant  given  full  control  over  them ;  and  that  defend- 
ant's housekeeper,  who  had  charge  of  the  house  generally,  had  seen  the  stone  from 
13  to  18  months  in  the  same  position.  Held,  that  motions  to  dismiss  the  complaint, 
and  to  direct  a  verdict  for  dMendant,  were  properly  denied. 

Appeal  from  jury  term. 

Action  by  Fannie  Schachne  against  Samuel  Barnett.    There  was  a  verdict 
for  plaintiff.    From  the  judgment  entered  thereon  defendant  appeals. 
Argued  before  Sedgwick,  C.  J.,  and  Fbeeshan,  J. 
Christopher  Fine,  for  appellant.    Adolph  Cohen,  for  respondent. 

Fheedman,  J.  The  plaintiff  was  lawfully  walking  along  Bidge  street,  a 
public  street  in  the  city  of  Kew  York,  and  passing  the  tenement  house  known 
as  "No.  91  Ridge  Street, "  and  owned  by  the  defendant,  when  a  large  stone  or 
marble  slab,  which  had  been  placed  and  bad  remained  for  some  time  upon  the  up- 
permost fire-escape  on  the  front  of  the  building,  fell  down,  and  struck  her  upon 
the  bead,  and  severely  injured  her.  The  action  was  brought  to  recover  dam- 
ages for  the  Injuries  thus  sustained.  The  complaint  alleged,  and  the  answer 
by  not  denying  admitted,  that  at  the  time  in  question,  and  for  some  time  prior 
thereto,  the  defendant  was  the  owner  and  had  possession  and  control  of  the  said 
premises,  known  as  "No.  91  Bidge  Street,"  with  the  fire-escapes  attached 
thereto,  and  all  the  appurtenances  thereunto  belonging.  Notwithstanding 
this  admission  upon  the  record,  the  defendant  now  contends  that  the  com- 
plaint  should  have  been  dismissed  at  the  trial,  because  it  was  shown  that  be 
was  not  an  actual  occupant  of  the  said  building,  or  any  part  thereof,  and  be- 
cause, not  having  been  said  occupant,  he  cannot  be  held  liable  for  any  misuse 
of  the  premises  by  any  of  his  tenants.  This  contention  is  not  well  founded, 
in  view  of  the  state  of  the  evidence,  even  if  the  defendant  could  be  permitted 
to  deny  the  admission  that  he  was  in  control.  True,  there  was  no  evidence 
that  the  fire-escapes  were  out  of  repair,  or  that  the  stone  which  fell  was  part 
of  the  building  ur  fire-escape,  or  that  the  defendant  put  it  upon  the  fire-escape 
from  which  it  fell,  or  that  he  authorized  anybody  to  put  it  there.  So  it  is  also 
conceded  that  the  premises  consisted  of  a  six-story  building,  with  properly 
constructed  fire-escapes  in  front  thereof  from  the  sixth  to  the  second  floor,  and 
that  some  26  families  lived  upon  the  premises.  There  was  an  opening  in  the 
bottom  of  each  fire-escape  except  the  lowest,  and  through  said  openings  a  lad- 
der ran  in  front  of  the  building  from  the  sixth  to  the  second  floor.  The  top 
or  uppermost  fire-escape  was  the  one  on  which  the  stone  lay.  That  fire-escape 
was  in  front  of  the  two  middle  windows  of  the  top  floor,  the  right  window 
belonging  to  apartments  which  had  been  occupied  by  a  tenant  named  Seller, 
and  the  left  window  belonging  to  apartments  then  occupied  by  a  tenant  named 
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Natowitch.    The  stone  lay  between  the  said  two  windows,  and  projected 
somewhat  over  the  opening  in  the  fire-escape.     There  was  some  testimooj 
that  some  boys  were  playing  or  quarreling  on  that  fire-escape,  but  the  Imme- 
diate cause  of  the  fall  of  the  stone  was  left  uncertain.     But  the  plaintiff 
showed  that,  when  Seller  moved  into  his  apartment,  he  found  the  stone  in 
the  position  already  described;  that  while  he  resided  there  be  let  the  stone  re- 
main there;  that  when  he  moved  be  left  it  there;  that  Seiler  vacated  bis  apart- 
ments about  eight  days  before  the  accident,  and  that  the  defendant  rented 
them  to  another  tenant  after  the  accident;  that  in  the  mean  time  the  premises 
were  kept  locked,  and  that  the  defendant  had  full  control  overthem,  and  even 
bad,  through  a  conversation  with  another  person  on  the  premises,  actual  notice 
of  the  presence  of  the  stone  on  the  fire-escape,  but  neglected  to  remove  it  after 
such  notice.    And  the  plaintiff  also  gave  proof  that  the  defendant  bad  a 
housekeeper  on  the  premises,  whose  duty  it  was  to  keep  the  house  in  order, 
and  to  take  charge  of  the  house  generally,  and  that  the  said  housekeeper  had 
seen  the  stone  from  a  year  to  a  year  and  a  half  in  the  same  position.    There 
was  no  evidence  that  the  tenant  Katowitch  had  anything  to  do  with  placing 
the  stone  on  the  fire-escape,  or  maintaining  it  there.    In  view  of  these  facts, 
the  trial  judge  properly  refused  to  dismiss  the  complaint,  or  to  direct  a  verdict 
for  the  defendant;  for  upon  them,  and  the  other  evidence  in  tbe  case,  it  was 
competent  for  the  jury  to  find  that  the  presence  of  the  large  stone  or  marble 
slab  projecting  over  the  opening  in  the  fire-escape,  in  the  manner  it  did,  con- 
stituted,, under  all  the  circumstances,  a  standing  menace  to  the  safety  of  pass- 
ers-by, of  which  the  defendant  had  suflScient  notice,  and  which  he  was  boand 
to  remove  irrespective  of  any  duty  specifically  cast  upon  him  by  section  26  of 
cliiipter  566  of  the  Laws  of  1887,  relating  to  the  erection  of  fire-escapes,  bat 
which  he  failed  to  remove,  notwithstanding  the  notice,  and  sufficient  oppor- 
tunity for  tbe  purpose.    True,  many  of  these  facts  were  contradicted  bj 
the  defendant,  but  that  only  created  a  conflict,  and  it  was  then  for  the  jurr 
to  determine  the  conflict.     The  issues  were  submitted  to  tbe  jury  under  a 
charge  which  fully  and  fairly  guarded  all  the  rights  of  the  defendant,  and 
were  determined  by  them  in  favor  of  tbe  plaintiff.     The  record  discloses  no 
exception  which  is  tenable,  and  no  sufficient  reason  appears  why  the  verdict 
of  the  jury  should  be  disturbed.    Tbe  judgment  and  order  should  be  affirmed, 
with  costs.    All  concur. 


LoEBKB  V.  Roberts. 
(Superior  Court  of  New  York  Citu,  Oeneral  Term.    May  6, 1890.) 

PLBADnra — Biix  op  Pabticdi,a.rs. 

In  an  action  to  recover  damages  for  injury  to  plalnUff's  property  bjr  tbe  tegi- 

fence  of  defendant  in  getting  fire  to  the  same,  the  answer  alleged  that  plaintiff  had 
ad  in  his  poBsession  highly  inflammable  materials,  which  were  liable  to  bam 
spontaneously,  and  that  the  negligent  keeping  of  these  chemicals  cansed  tbe  Are. 
I>efendant  was  ordered  to  furnish  a  bill  of  partiottluw  specifying  "wberrin  said 
materials  were  negligently  and  carelessly  used  or  exposed  by  plainUlI  so  as  to  caaae 
said  fire, "  and  also  what  dangerous  or  highly  combustible  materials,  likely  to  ign  ile 
at  a  low  temperature,  etc,  were  carelessly  kept  and  exposed  by  plalntUL  Held, 
that  the  first  of  the  above  requirements  should  be  stricken  out,  and  the  other  mod- 
ified so  as  to  require  defendant  to  specify  the  materials  referred  to,  or,  if  he  is  us- 
able to  specify  them,  to  give  a  sufficient  reason  why  he  is  not  able  to  be  mon  spe- 
cific, and  farther  to  give  as  full  a  description  as  he  b  able  to. 

Appeal  from  special  term. 

Action  by  Charles  H.  Loeber  against  Isaiah  L.  Boberts  to  recover  damages 
for  injury  done  to  plaintiff's  property  by  the  negligence  of  defendant  in  set- 
ting fire  to  tbe  same.  Defendant,  after  setting  up  substantially  a  general 
denial,  in  his  second  defense  alleges  that  the  fire  was  caused  by  certain  liighlv 
volatile,  intlammable,  or  dangerous  materials  kept  on  tbe  premises  by  plain- 
tiff, and  which,  by  their  inflammable  cliaracter,  took  fire,  and  that  the  negli- 
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gent  keeping  of  sach  materials  by  plaintiff  contributed  to  such  loss.  In  his 
third  defense,  defendant  realleged  the  same  facts  by  way  of  a  counter-claim. 
Plaintiff  then  moved  for  a  bill  of  the  particulars  as  to  the  second  and  third 
defenses.  The  motion  was  granted,  and  defendant  required  to  furnish  a  bill 
-of  the  particulars  of  the  second  defense  and  counter-claim  in  bis  answer  con- 
tained, specifying  (1)  what  highly  volatile,  inflammable,  or  dangerous  mate- 
rials were  used  by  plaintiff,  and  by  their  inflammable  character  took  fire;  (2) 
wherein  said  materials  were  negligently  and  carelessly  used  or  exposed  by 
plaintiff  so  as  to  cause  said  Ore;  and  (3)  what  dangerous,  volatile,  inflamma- 
ble, or  highly  combustible  materials  likely  to  ignite  at  a  low  temperature,  or 
to  undergo  chemical  decomposition  and  to  generate  reaction,  whereby  com- 
bustion might  ensue,  were  carelessly  kept  and  exposed  in  plaintiff's  room. 
Defendant  appeals. 

Argued  before  Sedgwick,  C.  J.,  Trtjax  and  DuoRO.  JJ. 

A.  8.  Ctuhman,  for  appellant.     William  C.  Beecher,  for  respondent. 

Per  Curiau.    It  seems  to  be  at  the  least  doubtful  that  defendant  could 
not  maintain  his  defense  on  the  trial  although  he  should  fail  to  prove  the  spe- 
-ciiic  names  of  the  materials  which  he  is  called  upon  to  specify  by  the  order 
granted  below.    It  would  promote  the  just  investigation  of  the  case  not  to 
call  upon  the  defendant  now  and  finally  to  specify  "wtiat  highly  volatile, 
inflammable,  or  dangerous  materials  were  used  by  plaintiff,  and  by  their  in- 
flammable character  took  fire,  and  what  dangerous,  volatile,  inflammable,  or 
highly  combustible  material  likely  to  ignite  at  a  low  temperature,  or  to  un- 
dergo chemical  decomposition  and  to  generate  reaction,  whereby  combustion 
might  ensue,  were  carelessly  kept  and  exposed  in  plaintiff's  room."     The 
part  of  the  order  described  should  be  modified  so  as  to  require  the  defendant 
to  furnish  a  verified  bill  of  particulars  specifying  the  materials  referred  to, 
or,  in  case  he  states  in  the  bill  that  be  is  not  able  to  specify  them,  or  any  of 
them,  to  give  a  sufilcient  reason  why  he  is  not  able  to  be  more  specific,  and 
farther  to  give  the  description  of  such  material  aa  fully  as  he  is  able  to.     The 
second  requirement  of  the  order  should  be  omitted.    It  is:   "Wherein  said 
materials  were  negligently  and  carelessly  used  or  exposed  by  said  plaintiff  so 
AS  to  cause  said  fire."     This  involves  the  defendant  being  confined  in  his  ev- 
idence in  a  matter  that  is  now  as  much  within  the  knowledge  of  the  plaintiff 
as  of  the  defendant,  and  is  not  a  case  where  it  is  necessary  for  the  plaintiff  to 
know  what  he  will  be  called  upon  to  meet.    He  was  bound  to  take  ordinary 
care  as  to  the  materials  he  had  in  his  rooms.     He  knows  what  kind  of  care, 
in  fact,  should  have  been  taken  of  them.    The  defendant,  by  his  answer, 
proposes  to  prove  that  he  did  not  take  the  proper  care.     The  order,  modified 
as  has  been  indicated,  should  be  affirmed,  without  costs. 


Marx  et  al.  v.  Gross  et  al. 
ISuperior  Court  of  Neuj  Torh  City,  Oeneral  Term.    May  6, 1890.) 

1.  Pleidino — Amb^dubnt — New  Defense. 

It  is  within  the  power  of  the  court  at  special  term  to  allow  an  amendment  to  an 
answer  setting  up  a  new  defense. 

&  Bake — Ihoonsistbnt  Answers. 

An  answer  which  denies  the  making  of  the  contract  sued  on,  and  which  also  al- 
leges that  the  contract  was  procured  by  plaintiff's  fraudulent  representations,  con- 
tains  inconsistent  defenses,  and  the  general  denial  will  be  stricken  out. 

&  CoifTBACT— Action  fob  Bbbaoh— Pleaoino. 

In  an  action  for  failnre  to  deliver  glycerine  purchased  by  plaintiffs  from  defend- 
ants, where  the  breach  of  the  contract  was  alleged  to  have  taken  place  after  Octo- 
her  is,  1886,  an  amended  answer  averred  that  tbe  contract  was  induced  by  false 
and  fraudulent  representations  by  plaintiffs,  and  "ttiat  subsequently  to  said  12th 
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day  of  October,  and  on  or  about  tbe  15th  day  of  October,  1886,  defendants  learned 
tbat  said  representations  were  false  and  fraudulent,  and  refused  to  deliver  soy 
more  glycerine."  Held,  that  this  was,  in  effect,  an  allegation  that  defendants 
elected  to  rescind  the  contract,  (md  constituted  a  good  defense. 

Appeal  from  special  term. 

Action  by  Frederick  Marx  and  others  against  Eugene  A.  Gross  and  others. 
FlaintifCs  appeal  from  an  order  allowing  defendants  to  serve  an  amended  an- 
swer. 

Argued  before  SEDawiCK,  C.  J.,  and  Tbttax  and  Ditgro,  J  J. 

George  d.  Black,  for  appellants.     W.  Bourke  Cockran,  tot  respondents. 

Truax,  J.  The  principal  question  argued  at  the  general  term  related  to 
the  power  of  the  court  at  special  term  to  aUow  an  amendment  setting  up  a 
new  defense.  We  are  of  the  opinion  that  the  special  term  bad  the  power  to 
allow  such  an  amendment.  Smith  v.  Bodine,  74  N.  Y.  35;  Hatch  t.  Bank, 
78  N.  Y.  487. 

The  action  was  brought  to  recover  damages  for  a  failure  to  deliver  certain 
glycerine  that  plaintiffs  had  purchased  from  the  defendants.  The  answer 
was,  in  effect,  a  denial  of  the  malcing  of  the  contract  set  forth  in  the  com- 
plaint. The  defendants  asked  to  amend  their  answer  by  setting  up  the  de- 
fense that  Ihey  were  induced  to  make  this  contract  by  certain  false  and  fraud- 
ulent representations  of  the  plaintiffs.  The  defendants  also  sought  to  recover 
as  a  counter-claim  certain  damages  sustained  by  them  by  reason  of  such  false 
and  fraudulent  representations.  We  are  of  the  opinion  that  a  good  defense 
to  the  cause  of  action  stated  in  the  complaint,  and  a  good  counter-claim,  were 
set  forth  in  the  amended  answer.  It  was  alleged  in  the  complaint  that  the 
breach  of  the  contract  took  place  after  the  12th  day  of  October,  1886.  The 
allegation  is  in  these  words:  "Since  the  said  12th  day  of  October,  1886,  the 
defendants  have  refused  and  neglected  to  deliver  to  the  said  plaintiffs  any 
more  of  the  said  crude  glycerine."  The  amended  answer  sets  up  the  false 
and  fraudulent  representations  made  by  plaintiffs,  and  shows  that  defendants 
relied  upon  such  representations,  and  believed  them  to  be  true,  up  to  and  on 
said  12th  day  of  October.  It  then  proceeds  to  state  that  subsequently  to  said 
12th  day  of  October,  and  on  or  about  the  15th  day  of  October,  1886,  the  de- 
fendants learned  that  said  representations  were  false  and  fraudulent,  and 
then  refused  to  deliver  any  more  glycerine  at  the  price  agreed  upon.  This 
is,  in  effect,  an  allegation  that  the  defendants  elected  to  rescind  the  contract, 
and  constitutes  a  good  defense  to  tlie  cause  of  action  set  forth  in  the  com- 
plaint. 

The  amended  answer  contains  two  defenses.  It  contains  a  denial  of  the 
making  of  the  contract  set  forth  in  the  complaint,  and  an  allegation  that  the 
defendants  were  induced  to  make  the  contract  by  the  false  and  fraudulent 
representations  of  the  plaintiffs.  These  two  defenses  are  inconsistent,  and 
the  order  sliould  be  amended  by  striking  out  the  general  deniaL  Aa  amended, 
it  is  afliimed,  without  costs  to  either  party.    All  concur. 


Frisoo  v.  Huo. 
(JSuperior  Court  of  New  York  Ctty,  Cfeneral  Term.    May  5, 1890.) 

Plbasino  ahd  Pboov— Vabiance. 

In  an  action  for  money  bad  and  received  by  defendant  for  the  nse  of  one  S., 
plaintiff's  assignor,  the  answer  alleged  that  defendant  had  received  the  money 
from  a  brother  of  S.,  with  instructions  to  use  it  in  defraying  the  expenses  of  8.  in 
establishing  himself  in  business  in  San  Francisco,  and  not  to  pay  it  over  antU  bs 
was  permanently  so  established,  and  that  he  returned  the  money  because  S.  taad 
abandoned  the  project.  Defendant  testified  that  his  refusal  to  pay  over  the  movaj 
was  because  he  had  been  instmmental  in  helping  B.  obtain  it  from  his  brother  for 
the  purpose  of  establishing  himself  in  San  Francisco,  and  that,  when  B.  dedded. 
to  establish  himself  in  New  York,  he  believed  It  his  duty  not  to  pay  over  the  money 
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until  be  had  heard  further  from  the  brother.  On  oros»-examination,  he  admitted 
thai,  the  true  reason  of  his  refusal  was  that  he  thereby  intended  to  prevent  S.  from 
establishing  himself  in  business  in  New  York  in  competition  with  defendant.  Held, 
tbat  such  defense  was  neither  pleaded  nor  proved,  and  it  was  error  to  direct  a  ver- 
dict for  defendant. 

Appeal  from  trial  term. 

Action  by  Anthony  Frisco  against  Herman  Hug.  The  trial  court  directed 
a  verdict  for  defendant,  and  from  the  judgment  entered  thereon  plaintifi  ap- 
peals. 

Argued  before  Sedqwice.  C.  J.,  and  Freesman  and  O'Gobhan.  JJ. 

Samuel  D.  Seioarda,  for  appellant,     tfruber  <t  Bard,  for  respondent. 

Frbedkan,  J.    The  action  was  brought  by  the  plaintiff,  as  the  assignee  of 
one  John  F.  Scbipper,  upon  the  allegation  that  the  defendant,  as  agent  of 
the  said  John  F.  Schipper,  had  received  from  one  Gerhard  Schipper  a  sum  of 
money,  of  the  value  of  $360,  to  the  use  of  the  said  John  F.  Schipper,  and 
upon  due  demand  bad  refused  to  pay  it  over.    The  defendant,  in  his  answer, 
denied  this  allegation,  and  then  set  forth  that  he  received  the  money  from 
Gerhard  Schipper  with  instructions  to  expend  it  in  the  establishment  in  busi- 
ness of  the  said  John  F.  Schipper  in  the  city  of  San  Francisco,  and  to  pay  it 
over  to  said  John  F.  Schipper  for  that  purpose  whenever  the  latter  should 
have  proceeded  to  and  become  permanently  located  at  said  city,  and  not  oth- 
erwise; that  said  John  F.  Schipper  did  not  proceed  to  San  Francisco,  and 
abandoned  his  project  of  going  there  and  establishing  himself  there,  and  noti- 
fied and  informed  the  said  Gerhard  Schipper  to  that  effect ;  and  that  there- 
npon  the  said  Gerhard  Schipper  notifled  and  instructed  the  defendant  not  to 
pay  the  money  to  said  John  F.  Schipper,  but  to  return  the  same  to  him,  the 
said  Gerhard  Schipper,  and  that  tliereupon,  and  before  the  commencement  of 
the  action,  the  defendant  did  return  the  money  to  said  Gerhard  Schipper,  etc. 
The  trial  of  the  issues  opened  with  an  admission  on  the  part  of  plaintiff's 
counsel  that  the  payment  of  the  money  was  a  gift  from  Gerhard  Schipper,  in 
Bremen,  to  John  F.  Schipper;  and  plaintiff's  assignor  thereupon  took  the 
itand,  and  his  testimony  substantiated  the  allegations  of  the  oomplaint.     A 
motion  made  by  the  defendant,  at  this  stage  of  the  trial,  for  a  dismissal  of 
the  complaint  on  the  ground  that  no  cause  of  action  had  been  shown  against 
the  defendant,  was  denied.    The  defendant  then  took  the  stand  as  a  witness 
CD  his  own  behalf,  and  the  substance  of  his  testimony  was  as  follows:    In 
the  course  of  a  conversation  which,  on  or  about  August  6,  1886,  the  defend- 
ant had  with  plaintiff's  assignor,  the  defendant  suggested  that  plaintiff's 
assignor  should  go  to  San  Francisco,  establish  himself  in  business  there,  and 
then  should  sell  defendant's  goods  on  commission.    The  defendant  declined 
to  advance  any  money  for  that  purpose,  and  thereupon  John  F.  Scbipper,  be- 
ing of  the  opinion  that  his  brother  Gerhard  Sohipper,  of  Bremen,  Germany, 
would  let  him  have  some,  made  a  draft  on  his  said  brother  for  1,500  relchs- 
marks,  eqoal  to  $360,  payable  to  the  order  of  the  defendant  at  Ave  days* 
sight,  and  gpave  the  draft  to  the  defendant  for  collection.    The  defendant  un- 
dertook to  collect  it,  and  to  pay  John  F.  Schipper  the  amount  as  soon  as  he 
(the  defendant)  should  be  advised  by  cable  from  the  bankers  in  Germany  to 
whom  the  draft  was  to  be  sent  for  presentation  and  collection  that  it  was 
pitid.    The  draft  was  sent,  presented,  and  paid;  and  the  defendant  was  ad- 
vised of  it  by  cablegrain  on  or  about  August  24,  1S86.    Nevertheless  the  de- 
fendant subsequently  refused  to  pay  the  money  over  to  John  F.  Schipper 
when  the  latter  demanded  it.    The  ground  of  this  refusal  has  been  variably 
slated  by  the  defendant.     In  his  answer  he  took  the  position,  as  already 
shown,  that  be  refused  to  pay  because  he  had  received  the  money  from  Ger- 
hard Scbipper  with  instructions  to  expend  it  only  for  establishing  John  F. 
ijchipper  in  business  in  San  Francisco,  and  because  John  F.  Scbipper  bad 
v.9K.Y.s.no.9 — 46 


Digitized  by 


Google 


722  Hxw  TOBK  SCFPLEUENT,  vol.  9.       [Super.  Ct  N.  Y. 

changed  his  mind,  and  declined  to  go  to  San  Francisco.    But  tliere  is  not  a 
particle  of  evidence  in  the  case  to  the  effect  that  Gerhard  Scbipper  gai-e  anj 
such  instructions,  or  any  instruction  whatever,  at  the  time  he  paid  tbe  draft. 
On  this  point  there  was  a  complete  failure  to  establish  the  defense  set  up  bj 
answer.    In  the  coarse  of  the  trial  the  defendant  took  the  position,  and  his 
testimony  on  his  direct  examination  was  to  the  effect,  that  he  refused  to  pay 
because  he  had  been  instrumental  in  assisting  John  F.  Schipper  to  obtain  the 
money  from  his  brother  upon  the  representation  that  John  F.  Schipper  in- 
tended to  establish  himself  in  business  in  San  Francisco;  that  it  was  an  en- 
terprise promising  good  results,  and  that  the  money  was  necessary  for  that 
purpose;  and  that,  when  John  F.  Scbipper  changed  his  mind,  and  finally  de- 
cided to  establish  himself  in  !N'ew  York  and  not  in  San  Franciaoo.  be,  the 
defendant,  believed  it  to  be  his  duty  not  to  pay  the  money  over  before  be  had 
written  to  Gerhard  Schipper,  and  heard  from  him  again.    In  taking  this 
position  the  defendant  claimed  that,  when  John  F.  Schipper  applied  to  his 
brother  for  the  money,  he  (the  defendant)  had  sent  a  letter  to  Gerfaaid 
Schipper  in  which  he  (the  defendant)  had  indorsed  the  application  by  tbe 
representation  that  John  F.  Scbipper  intended  to  go  to  San  Francisco,  and  to 
establish  himself  in  business  there,  and  that  a  good  result  might  be  expected. 
But  no  such  letter  appears  in  evidence;  and,  even  if  it  were  assumed  that  a 
letter  to  such  effect  was  written,  no  proof  was  given  that  it  was  received,  or 
even  that  it  was  properly  mailed.    Upon  bis  cross-examination  tbe  defendant 
distinctly  admitted  that  he  had  no  knowledge  whatever  that  Gerhard  Schippn' 
had  received  the  letter,  and  that  all  he  knew  was  that  Gerhard  Schipper  paiJ 
tbe  draft.    No  other  evidence  having  been  adduced  upon  this  point,  the  posi- 
tion taken  by  the  defendant  at  the  trial,  therefore,  involves  a  defense  which 
was  neither  pleaded  nor  sustained  by  competent  proof .  Moreover,  thedtfendant. 
in  the  course  of  his  cross-examination,  was  forced  to  admit,  and  finally  did 
admit, — and  the  testimony  of  Frederick  Huhn,  who  at  the  time  of  the  transac- 
tion was  defendant's  confidential  clerk,  was  to  the  same  effect, — ^that  the  troe 
reason  of  defendant's  refusal  to  pay  was  that  the  defendant  thereby  intended 
to  prevent  John  F.  Schipper  from  establishing  himself  in  business  in  Kew 
York,  in  competition  with  defendant's  business. 

The  case,  as  presented,  is  therefore  to  be  governed  by  the  princi|de8  which 
usually  apply  between  principal  and  agent.  The  agent  collected  the  money 
for  his  principal  without  incurring  any  responsibility  except  to  pay  it  over 
to  his  principal  according  to  the  terms  of  his  employment;  and,  having  re- 
fused to  do  80,  he  is  liable.  No  representation  by  the  agent  having  tieeo 
made  to  Gerhard  Schipper  as  an  inducement  to  the  payment  of  the  draft,  and 
no  condition  having  been  annexed  by  Gerhard  Schipper  to  the  payment,  tbe 
money  became  the  property  of  John  F.  Schipper;  and  it  constitutes,  ander 
the  circumstances  of  the  case,  no  defense  to  the  defendant  that,  aobseqaent 
to  his  refusal,  he  procured  Gerhard  Schipper  to  instruct  him  to  pay  the  money 
to  a  banking-house  in  New  York  for  the  account  of  said  Gerhard  Schipper. 
and  that  he  (the  defendant)  did  pay  it  pursuant  to  such  instruction.  It  was 
therefore  error  to  direct  a  verdict  for  the  defendant;  and  for  such  error  the 
Judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs  to  appeUaoU 
to  abide  the  event.    All  concur. 


Dkbvin  «.  Hebrhan  et  oZ. 
(Superior  Court  of  New  Tork  Citv,  OeiMrol  Term.    May  6, 188a) 

HASTBB  JJfB  SBBVANT— DBTBOnvB  APFLUHrOBS. 

FlaintiS,  while  using  an  elevator  in  performing  his  duty  as  defendant's  eoqflm 
was  injured  by  reason  of  the  elevator's  refusing  to  stop.  Hie  evideaoe  ihoved 
that  the  defective  condition  of  the  elevator  was  due  to  repairs  begnn  tlutdir, 
and  not  finished;  Uiat  plaintiff  had  no  notice  of  this,  thoagh  defendants  knev 
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tlmt  the  repairs  could  not  be  completed ;  and  that  the  reason  the  steam  was  on  the 
elevator  was  that  one  of  defendants  had  Insisted  that  goods  be  sent  up  by  it.  Held, 
'tbat  the  proof  was  suffloieiit  to  warrant  a  finding  that  defendants  were  negligent. 

Appeal  from  jury  term. 

Action  by  Patrick  Dervin  against  Henry  Herrman,  Charles  Sternbacb,  and 
Abraham  Herrman.  Plaintiff  appeals  from  a  judgment  dismissing  bis  com- 
plaint CD  the  merits. 

Argued  before  Fbeedman  and  O'Oobhan,  JJ. 

€t.  Washbotume  Smith,  for  appellant.    Otto  Horwibs,  for  respondents. 

O'GoRMAN,  J.  In  this  case  the  plaintiff's  complaint  was  dismissed  on  the 
evidence  as  presented  on  his  behalf,  and  the  question  on  this  appeal  is  whether 
the  learned  trial  judge  erred  in  so  ruling.  The  action  was  brouglit  by  tlie 
plaintiff,  a  servant  of  the  defendants,  to  recover  damages  for  severe  personal 
injuries  incurred  by  him,  by  reason  of  the  failure  of  the  defendants  to  per- 
form their  duty  to  the  plaintiff,  as  masters.  The  evidence  as  presented  by 
the  plaintiff  disclosed  these  facts:  The  defendants  were  dry  goods  merchante 
at  466  and  468  Broadway,  New  York  city,  where  the  injury  occurred,  on  the 
7tb  day  of  August,  1882.  Their  store  consisted  of  the  first  floor  in  this  doa- 
ble building  and  the  basement  below,  and  extended  from  Broadway  to  Crosby 
street.  The  ceUing  of  the  basement  was  on  a  level  with  the  sidewalk,  and 
was  17  feet  above  the  floor  of  the  basement.  This  basement  was  used  for  the 
stock,  and  as  a  shipping  room.  On  the  Crosby-Street  side  there  was  an  Otis 
sidewalk  elevator,  which  ran  from  the  basement  up  to  the  sidewalk,  and  was 
used  to  take  goods  out  of  and  into  the  basement.  The  opening  or  hatchway 
at  the  mouth  of  the  elevator  was  on  the  sidewalk,  and  was  closed  by  two 
heavy  iron  doors  fastened  at  the  sides  on  hinges.  When  let  down  the  doors 
came  together  at  the  middle  of  the  hatchway,  and  an  iron  staple  in  one  door 
went  through  a  hole  in  the  other  door,  and  they  were  fastened  by  an  iron  pin 
pat  through  the  staple  on  the  under  side  of  the  doors.  The  plaintiff,  at  the 
time  of  the  injury,  was,  and  for  three  years  prior  thereto  had  been,  in  the  em- 
plov  of  the  defendants  as  a  general  porter;  and  it  was  part  of  his  duties,  ev- 
ery second  or  third  week,  to  close  the  store,  including  the  closing  of  the  iron 
doors  over  the  elevator, — other  employes  closing  the  rest  of  the  time.  The 
plaintiff,  during  the  three  years  he  was  with  defendants,  closed  the  iron  doors 
over  the  elevator  in  this  way:  He  would  go  out  on  the  sidewalk  at  the  rear 
of  the  store,  and  let  down  the  iron  doors  over  the  hatchway.  He  would  then 
go  in  the  store,  and  down  the  stairs  to  the  basement,  get  on  the  platform  of 
the  elevator,  pull  down  on  the  chain  a  little,  and  run  the  elevator  up  far 
enough  so  that  he  could  reach  up  and  put  the  iron  pin  through  the  staple  on 
the  under  side  of  the  iron  doors.  When  up  far  enough  to  do  this,  be  would 
pull  up  on  the  chain  a  little,  and  stop  the  elevator,  then  reach  up  and  put  the 
iron  pin  through  the  sta[ile,  then  pull  up  on  the  chain,  and  run  the  devator 
down  to  the  bottom.  Other  porters  closed  the  iron  doors  over  the  hatchway 
in  the  same  way  during  the  three  years  plaintiff  was  with  defendants,  and 
before  he  came.  The  defendants  told  plaintiff,  through  Campbell,  to  close  in 
this  way.  The  defendants  bad  seen  plaintiff  use  the  elevator  in  this  way 
time  and  time  again,  and  had  not  objected.  Tiiey  had  provided  no  other 
means  for  closing  the  iron  doors.  Campbell  was  the  defendants'  shipping 
clerk,  and  had  full  charge  of  down-stairs,  and  of  the  porters  there.  His  du- 
ties kept  him  usually  in  the  basement. 

On  the  7th  of  August,  1882,  between  6  and  half -past  6  o'clock  in  the  after- 
noon, the  plaintiff  began  to  close,  as  usual.  He  went  to  the  sidewalk  on  the 
Crosby-Street  side,  and  let  down  the  iron  doors  over  the  hatchway,  then  went 
into  the  store,  and  down  the  stairs  to  the  basement,  stepped  upon  the  plat- 
form of  the  elevator,  and  pulled  down  on  the  chain  to  run  the  elevator  up 
far  enough  so  that  he  could  reach  up  and  put  in  the  iron  pin.    After  the  ele- 
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Tator  had  ascended  far  enough  for  him  to  do  this,  he  pulled  up  on  the  chain, 
as  usual,  to  stop  the  elevator,  but  it  would  not  stop.  It  carried  him  qp,  and 
crushed  him  against  the  iron  doors,  injuring  bim  severely.  On  the  dajof 
the  injury,  the  engine  and  elevator  had  been  undergoing  repairs;  and  the  re- 
pairs were  not  completed  at  the  time  the  injuries  were  received.  The  plain- 
tiff did  not  know  that  the  elevator  had  been  undergoing  repairs,  and  bad  no 
notice  from  the  defendants,  or  anybody,  that  the  elevator  was  in  a  dangeroas 
condition.  Defendants  knew  that  the  elevator  was  undergoing  repairs  that 
day,  and  knew  as  late  as  4  o'clock  in  the  afternoon  that  the  repairs  woald 
not  be  completed  that  day;  but  they  did  not  give  the  plaintiff  any  notice  or 
warning  that  the  elevator  was  out  of  repair.  McCioy,  the  elevator  man,  who 
did  these  repairs  on  the  elevator,  left  off  working  at  about  5  o'clock  in  the 
evening,  having  effectually  shut  off  the  steam-power,  intending  to  finish  bis 
work  on  the  following  morning.  The  elevator,  as  be  left  it  that  evening, 
was  not  in  its  ordinary  working  order.  A  short  time  before  he  left,  Herr- 
man,  one  of  the  defendants,  went  into  the  basement,  and  had  a  conversjitioa 
with  Campbell,  the  shipping  clerk.  Herrman  said:  "These  goods  mnst  be 
shipped. "  Campbell  said :  "  The  elevator  is  not  in  order.  They  could  not  be. " 
Herrman  replied:  "Damn  it,  they  must  go."  He  then  left  the  basement. 
Some  time  afterwards,  between  5  and  6  o'clock,  Campbell  had  the  goods  put  in 
the  elevator,  and  they  went  up.  The  steam  must  have  been  put  on  the  eleva- 
tor, but  by  whom  it  was  applied,  the  testimony  does  not  show.  A  few  min- 
ute after  these  goods  had  been  thus  raised  by  use  of  the  elevator,  about  6 
o'clock,  the  plaintiff,  attempting  to  shut  the  elevator  for  the  night,  as  was  bis 
duty,  and  in  the  manner  ordinarily  used  by  him  for  that  purpose,  was  caught 
in  the  elevator,  and  crushed,  by  reason  of  the  absence  of  the  means  he  had  al- 
ways found  in  the  elevator  to  stop  Its  ascent  when  be  pleased.  This  defect 
was  the  result  of  the  repairs  which  had  been  begun  that  day,  but  left  un- 
finished. 

The  question  now  is  whether,  giving  to  this  evidence,  and  to  all  legitimate 
presumptions  and  inferences  derivable  therefrom,  the  force  and  effect  most 
favorable  to  the  plaintiff,  the  dismissal  of  the  plaintiff's  complaint  was  error 
inflicting  injustice  on  the  plaintiff.     Did  any  failure  of  the  defendants  to  per- 
form the  duty  they  owed  to  the  plaintiff  as  their  servant  cause  the  injniy  to 
him?    In  considering  this  question,  it  must  be  borne  in  mind  that  the  rela- 
tion of  the  master  is  not  that  of  insurer  of  the  safety  of  bis  servant,  but  the 
master  is  bound  to  use  all  reasonable  care,  diligence,  and  caution  in  provid- 
ing for  the  safety  of  those  In  his  employ.    The  master  is  bound  to  exerci^ 
ordinary  care  in  seeing  to  it  that  his  servant  is  furnished  with  sound  and 
suitable  tools  and  machinery  in  the  prosecution  of  his  work,  and  that  the 
same  be  kept  In  repair.     Benzing  v.  Steinway,  101  N.  T.  552,  5  K.  E.  Rep. 
449.     "Ignorance  by  the  master  of  defects  in  the  instrumentalities  used  br 
this  servant  in  performing  his  work  is  no  defense    *    *    •    when,  by  the 
exercise  of  proper  care  and  inspection,  the  master  could  have  discovered  and 
remedied  defects,  or  avoided  danger  incident  therefrom."     101  X.  Y.  553,5 
N.  E.  Rep.  451.    The  defendants  in  this  case  knew,  or  were  bound  to  know, 
that  the  elevator  had  been,  on  the  day  of  the  injury  to  plaintiff,  under  repair; 
that  the  repairs  had  not  been  completed,  and  that  the  elevator  was  out  of  order. 
They  knew,  also,  that  it  was  the  duty  and  custom  of  the  plaintiff  to  shut  the 
elevator  at  night,  when  the  day's  business  was  done.     The  energy  of  the  lan- 
guage used  by  one  of  the  defendants,  in  telling  Campbell  that  the  goods  should 
be  got  up,  notwitlistanding  his  knowledge  that  the  elevator  was  out  of  order, 
may  be  presumed  to  have  been  the  inducing  cause  of  the  use  of  the  elevator 
by  defendants'  men,  and  the  application  of  steam-power  necessary  for  its  use. 
If  the  elevator  bad  not  been  thus  put  to  work,  in  its  then  incomplete  condi- 
tion, there  is  no  reason  to  believe  that  the  plaintiff  would  have  received  the 
hurt.    During  all  that  day,  and  especially  after  the  elevator  man  left  off  wort. 
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the  elevator  was  in  a  conditioa  unsafe  for  use  by  the  plaintiff  in  shutting  it 
for  the  night,  as  was  his  duty  to  do,  and  in  the  manner  which  he  had  always 
adopted.  The  defendants  were  bound  to  know  these  facts,  and  Ibey  were 
bound  to  warn  the  plaintiff  of  these  facts,  and  of  the  new  danger  to  which  he 
was  exposed.  It  was  a  new  element  of  danger,  against  which  they  were 
bound  to  put  plaintiff  on  bis  guard.  1  Shear.  &  B.  Neg.  §g  195,  203;  Cor- 
eoran  v.  Holbrook,  69  N.  Y.  620,  621.  The  defective  and  dangerous  condi- 
tioa of  the  defendants'  elevator  on  the  evening  of  the  accident  here  was  not 
one  of  the  risks  of  his  employment  which  plaintiff  assumed.  In  my  opinion, 
there  was  enough  proved  en  the  part  of  the  plaintiff,  on  the  facts  in  evidence, 
and  on  the  presumption  and  inferences  naturally  and  reasonably  deducible 
therefrom,  to  warrant  a  jury  in  finding  that  the  defendants  have  been  dere- 
lict in  the  performance  of  the  duty,  which,  as  masters,  they  owed  to  the  plain- 
tiff, that  they  did  not  exercise  on  his  behalf  the  ordinary  care  which  the  cir- 
cumstances called  for,  and  that  the  dismissal  of  the  plaintiff's  complaint  was 
error.  The  judgment  should  be  set  aside,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 


Haebl£r  et  al.  v.  Bebnhabth  et  ai. 

(Superior  Court  of  New  York  City,  General  Term.    May  6, 1890.) 

AtlAOHMiNT— DiBSOnmoH— Opposino  Affidavit. 

Where  an  attachment  debtor  del^rs  moving  to  vacate  the  attachment  for  over  18 
months,  it  1b  not  substantial  error  for  the  court  to  permit  plaintiff  to  read  opposing 
affidavits  as  to  oocurrenoes  in  the  action  since  the  granting  of  the  attachment. 

Appeal  from  special  term. 

Action  by  Theodore  Haebler  and  Oscar  Faehrmann  against  John  G.  Bern- 
harth  and  others.  Defendants  app>eal  from  an  order  denying  their  motion  to 
vacate  the  warrant  of  attachment  issued  therein.  For  court  of  appeals'  opin- 
ion, sustaining  the  attachment  against  subsequent  lienholders,  see  22  27.  E. 
Bep.  167.  reversing  4  N.  Y.  Supp.  873. 

Argued  before  Sedqwick,  C.  J.,  and  Freedman  and  O'Gobhan,  JJ. 

Condert  Bros.,  for  appellants.    Marshall  P.  Stafford,  for  respondents. 

O'GoRMAN,  J.  The  warrant  of  attachment  in  this  case  was  granted  by  the 
court  on  April  6,  1888.  An  order  to  show  cause  why  the  attachment  should 
not  be  vacated  on  the  papers  upon  which  the  same  was  granted  was  made  on 
November  10,  1889.  The  motion  on  the  order  to  show  cause  was  denied  by 
the  judge  at  special  term,  and  from  that  decision  the  defendants  appeal,  on 
the  ground  that  the  court  allowed  the  plaintiffs  to  submit  an  affidavit  in  op- 
position to  the  defendants'  motion  to  vacate  the  warrant,  made  on  November, 
1889;  that  the  court  had  not  power  to  receive  and  consider  said  affidavit  on 
defendants'  motion  to  vacate;  that  plaintiffs  had  been  guilty  of  laches  in  offer- 
ing said  affidavit,  setting  forth  that  the  plaintiffs  had  obtained  a  judgment 
gainst  the  defendants  by  default;  that  the  money  held  by  the  sheriff  on  the 
plaintiffs'  attachment  had  been  by  some  indirection  applied  to  payment  of  a 
judgment  of  another  creditor  of  the  parties  defendant,  and  an  action  against 
such  creditor  for  restitution  of  such  money  is  now  pending. 

The  delay  of  defendants  in  moving  to  vacate  the  attachment  is  laches,  which 
did  not  seem  entitled  to  much  favor  from  the  court  before  which  the  motion 
to  vacate  was  made.  The  permission  of  the  court  to  the  plaintiffs  counsel  to 
read  affidavits  as  to  occurrences  in  the  action  since  the  granting  of  the  attach- 
ment was  not  substantial  error.  The  affidavit  on  which  the  warrant  of  attach- 
ment was  granted  discloses  facts  sufficient  to  warrant  the  order.  Haebler  v. 
Senharth,  116  N.  Y.  459,  462,  22  N.  E.  Rep.  167.  The  remedy  by  attach- 
ment is  summary,  and  should  not  be  hampered  and  frustrated  by  unnecessary 
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technicality,  although  all  proper  precautions  should  be  taken  to  protect  a  de- 
fendant against  imposition  or  oppression.  The  order  appealed  from  should 
be  affirmed,  with  costs.    All  concur. 


Deuakest  v.  Koch  et  al. 
(.Superior  Court  of  New  York  City,  General  Term.    May  6, 189a) 

Pi^TNBBaEIP— PkOOV  07  RbLATION. 

B.  and  K.  made  a  oontraot  whereby  the  former  agreed  to  purchase  of  a  thirl 
jMrson  certain  lota,  and  erect  two  bouses  on  them',  K.  to  make  the  neoeaaary  ad> 
vances  to  complete  the  same  over  and  above  a  certain  amount  to  be  raised  on  a 
builder's  loan.  It  was  also  agreed  that  on  completion  of  the  buildings  B. would  cob- 
yey  to  E.  either  one  of  the  houses,  or  at  the  option  of  K.,  in  case  the  lots  were  sold  at 
a  price  satisfactory  to  both  parties,  B.  would,  after  paying  all  advances,  pay  to  K. 
one-htdf  the  sum  received  on  the  sale;  "it  being  the  intent  of  the  parties  to  equally 
divide  any  profits  which  may  be  realized  by  the  sale  of  said  buildings. "  Held,  that 
tbo  agreement  was  a  mere  executory  contract  of  sale  by  B.  to  K.  of  one  of  the  houses, 
Which  did  not  constitute  them  partners  in  the  building  adventure. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  John  D.  Demarest  against  William  Koch,  impleaded  with  Bo- 
sanna  Spaulding,  to  recover  92,590  for  labor  and  material  furnished  in  the 
erection  of  two  houses,  the  complaint  alleging  that  defendants  were  copartr 
ners.  On  May  22,  1884,  Bernard  Spaulding,  husband  of  defendant  Bosanna 
Spaulding,  and  William  Koch  entered  into  an  agreement  whereby  the  latter 
agreed  to  purchase  of  a  third  party  certain  lots  therein  described,  with  a  par- 
cbase-money  mortgage  thereon,  and  to  procure  a  builder's  loan,  and  to  erect 
thereon  two  apartment  houses.  Said  Koch  agreed  on  his  part  to  make  certain 
advances  for  the  completion  of  the  houses,  in  consideration  whereof  Spaulding 
agreed  to  convey  to  hini  either  of  the  two  houses  and  lots,  or,  at  the  option 
of  said  Koch,  in  case  the  land  and  buildings  were  sold  at  a  price  satisfactory 
to  both  parties,  said  Spaulding  would,  after  paying  the  advances,  pay  to  said 
Koch  one-half  of  the  sum  received  on  the  sale;  "it  being  the  intent  of  the 
parties  to  equally  divide  any  profits  which  may  be  realized  by  the  sale  of  said 
buildings."  On  June  19,  1884,  Bernard  Spaulding  assigned  all  his  interest 
in  the  agreement  to  bis  wife  through  an  intermediary.  On  February  26, 
1885,  defendant  Bosanna  Spaulding  entered  int«  an  agreement  with  plaintiff 
whereby  the  latter  was  to  do  the  carpenter  and  joiner  work  now  sued  for  on 
the  houses.  The  action  was  referred,  and  the  referee  dismissed  the  complaint 
as  to  defendant  Koch,  finding  that  he  was  not  a  partner  with  Bosanna  Spauld- 
ing by  reason  of  the  agreement  of  May,  1884,  and  awarded  plaintiff  judgment 
against  defendant  Bosanna  Spaulding  for  92,891.82.  From  so  much  of  the 
judgment  as  dismisses  hla  complaint  against  defendant  Koch  plaintiff  ap- 
peals. 

Argued  before  Tbuax  and  DuciBO,  JJ. 

<8.  V.  S.  Cooper,  for  appellant.    Augustus  Ford,  for  respondent. 

Feb  Cubiau.  A  careful  examination  of  the  questions  presented  upon  this 
appeal  fails  to  disclose  reversible  error.  The  agreement  of  May  22, 1884,  was 
nothing  more  than  an  executory  contract  of  sale,  Spaulding  agreeing,  upon 
Koch's  payment  as  provided  for,  to  convey  to  the  latter,  npon  construction, 
either  of  two  certain  houses  and  lots  somewhat  incumbered.  The  fact  that 
Koch  had  an  option  to  receive  one-half  the  sum  received  for  the  houses  and 
lots  upon  a  sale,  if  the  parties  determined  to  sell  (for  the  sale  was  only  to  be 
at  a  price  satisfactory  to  both  parties)  in  no  way  affected  the  nature  of  the 
contract.  The  stated  intent  to  divide  profits  did  not  refer  to  a  division  of 
profits  as  such.  It  Is  qualified  by  that  which  precedes  it  as  to  a  division  of 
the  sum  received  on  a  sale.  The  contract  in  no  way  affected  the  relations  of 
the  parties  as  to  third  persons.    The  judgment  should  be  affirmed. 
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SOHLESINQEII  tt  Ol.  V.  SfRIKOFIELD  FIBE  &  MABINE  INS.  CO. 
(Superior  Cov/n  of  New  York  Citu,  General  Term.    May  6, 1880.) 

1.  Apfbai/— RiYiEW— H^BKLBaa  Erbob— Appbllant  not  Pkbjudiobd. 

At  the  close  of  a  trial,  plaintiffs  moved  for  a  new  trial  on  the  ground  that  the 
damages  were  inadequate,  which  motion  was  denied.  Defendant  then  moved  for  a 
new  trial,  to  the  granting  of  which  plaintiffs  consented,  field,  that  plaintiffs  could 
not  complain  of  the  denial  of  the  latter  motion. 

9l  iHSiTBANaii— AonoN  on  Pouot— Evibbnob. 

In  an  action  on  a  policy  covering  a  stock  of  goods  the  most  important  witnesses 
for  plaintiffs  were  their  clerks  ana  one  of  the  plaintiffs,  and,  instead  of  proving  the 
amonnt  of  merchandise  on  hand  at  the  time  of  the  flre  by  their  books  of  account, 
they  produced  an  inventory  of  goods  on  hand,  made  six  months  before  the  fire ; 
■no,  to  show  the  changes  of  stock  in  the  mean  time,  numerous  white  and  yellow 
slips  of  paper,  made  by  the  olerlEB,  were  put  in  evidence,  the  white  slips  being 
dumed  to  mow  the  goods  sent  into  the  l>asement  where  the  fire  occurred,  and  the 
yellow  sUps  to  showuie  goods  sentout  of  the  basement.  Held,  that  this  testimony 
did  not  uncontrovertibly  show  that  the  amount  claimed  by  plaintiff  as  loss  and 
damage  was  correct. - 

8.  SaKB— ESTIMATBD  LO68. 

The  question  put  to  the  plaintiff  as  to  "what  was  the  amonnt  of  loss  and  damage" 
by  reason  of  the  flre,  called  for  the  result  of  a  calculation  upon  such  facts  as  the 
witness  might  choose  to  consider,  and  was  properly  excluded. 
4.  Baa — CBOss-ExAinN^Tiox — Otebb  Fibes. 

The  witness  having  testified  on  his  direct  examination  that  he  had  had  experience 
in  judging  what  was  indicated  by  refuse  after  fires,  it  was  competent  for  defendant 
to  ask  Dim  on  oross-examination  as  to  how  many  other  fires  he  had  had. 

Bb  TbIAIt— ViBW  BT  JUBT. 

In  an  action  on  a  flre  insurance  policy,  plaintiffs  proposed  that  the  jury  inspect 
the  remains  of  the  flre,  "if  the  defendant  consents."  Defendant  said  nothing. 
field,  that  defendant  was  entitled  to  an  instruction  that  its  objection  to  the  jury 
making  the  Inspection  did  not  create  any  inference  or  opinion  in  favor  of  the  calcu- 
lations and  clauns  of  plaintiffs. 

Appeal  from  jury  term. 

Action  by  Leo  Schleainger  and  Abraham  Schlesinger  against  the  SpringQeld 
Fire  &  Marine  Insurance  Company,  to  recover  $2,000,  the  amount  of  insur- 
ance effected  by  defendant  on  a  stock  of  goods  belonging  to  plaintifb,  and 
stored  in  the  basement  of  a  building  occupieid  by  them.  The  jury  found  a  ver- 
dict against  defendant  for  $1,200.  A  motion  was  made  by  plaintiffs  for  a  new 
trial,  on  the  ground  that  the  verdict  was  ag^ainst  the  weight  of  the  evidence, 
and  that  the  damages  were  assessed  too  low,  which  motion  was  denied.  De- 
fendant's counsel  also  made  a  motion  to  set  aside  the  verdict  and  for  a  new 
trial,  to  the  granting  of  which  motion  plaintiff  consented  in  open  court.  This 
motion  was  also  denied.  From  the  orders  denying  these  motions,  and  from 
the  judgment  in  their  favor  entered  on  the  verdict,  plaintiffs  appeal. 

Axgued  before  Sedgwick.  C.  J.,  and  O'Gobman,  J. 

Frederick  R.  Condert  and  Benno  Loewy,  for  appeilants.  Robinson,  Scrib- 
ner  <&  Bright,  for  respondent. 

Sedgwick,  C.  J.  The  ground  of  plaintiff's  dissatisfaction  with  the  verdict 
is  that,  by  the  uncontradicted  evidence  in  the  case,  the  plaintiff  was  entitled 
to  recover  a  larger  sum  than  the  amount  of  the  verdict.  The  plaintiffs  claim, 
as  a  matter  of  right,  that  the  judge  below  should  have  granted  a  motion  for  a 
new  trial  because  both  parties  moved  for  a  new  trial.  The  motions  were  sev- 
eral, and  also  the  orders,  respectively.  The  order  on  the  defendant's  motion 
declares  that  the  plaintiffs  consented  to  the  granting  of  that  motion.  Although 
the  judge  refused  to  consider  himself  obliged  to  grant  the  order,  this  is  not  a 
subject  of  complaint  by  the  plaintiffs.  If  it  is  assumed  that  defendant  might 
claim  a  right  to  have  the  new  trial  granted,  it  has  not  appealed,  and  the  plain- 
tiffs did  not  make  the  motion  then  denied.  The  order  denying  plaintiffs'  mo- 
tion does  not  appear  to  have  been  made  after  the  defendant  had  consented  to 
a  granting  of  the  motion.    Indeed  the  proceedings  on  the  trial  shows  that  there 
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was  no  such  consent.    Each  party  made  a  motion,  but  each  did  not  consent 

that  the  motion  by  the  other  sliould  be  granted.  I  therefore  think  that  the 
plaintiffs  were  not  entitled  to  a  new  triai,  on  the  ground  that  lias  been  exam- 
ined. 

As  to  the  position  that  the  evidence,  taken  altogether,  shows  that  the  de- 
fendauts'  loss  and  damage  was  greater  than  the  amount  assessed  by  the  jury, 
I  am  of  opinion  that  it  is  not  valid.  There  was  not  a  witness  whose  testimony 
the  jury  was  bound  to  find  to  be  credible  or  exact.  The  most  important  wit- 
nesses for  the  plaintiffs  were  one  of  the  plaintiffs  and  men  who  had  been  in  the 
employment  of  the  plaintiffs.  These  servants  were  at  the  time  of  the  trial 
employed  by  the  plaintiffs.  They  bad  made  the  docameuts  on  which  the  plain- 
tiffs' case  in  part  rested.  Whether  they  had  made  them  correcUj  or  exactly 
was  for  the  jury  to  say.  The  documents  were  not  made  according  to  the  us- 
ual methods  of  business.  The  plaintiff's  book  contained  no  merchandise  ac- 
count. Instead  of  proving  the  amount  of  merchandise  on  hand  at  the  timectf 
the  fire  by  the  production  of  the  ordinary  books  of  account,  the  plaintiffs  pro- 
duced a  carelessly  made,  so  far  as  form  is  concerned,  inventory  of  goods  oa 
band,  made  in  the  January  before  the  fire,  which  was  in  the  month  of  July; 
and,  to  show  the  changes  of  the  stock  in  the  mean  time,  numerous  slips  of 
paper,  made  by  the  plaintiffs'  clerks,  were  put  in  evidence.  The  slips  that 
were  of  a  white  color  contained,  as  plaintiffs  claimed,  statements  of  goods  sent 
into  the  basement  where  the  Are  occurred.  Slips  of  a  yellow  color  contained, - 
as  claimed  by  plaintiffs,  statements  of  the  good  sent  out  of  the  basement.  The 
jury  was  not  bound  to  say,  upon  these  facts  and  others  that  appeared,  that 
the  oral  testimony  or  the  documents  in  evidence  incontrovertably  showed  the 
amount  claimed  by  the  plaintiffs  as  loss  and  damage  was  correct. 

But  it  is  suggested  for  the  plaintiffs  that,  if  the  jury  rejected  the  testimony 
in  favor  of  plaintiffs  as  incredible,  there  was  no  testimony  which  could  hare 
shown  to  the  jury  what  the  actual  loss  was.  I  think  that  this  overlooks  the 
significance  the  jury  were  entitled  to  give  to  the  facts  that  concerned  the  ma» 
that  remained  after  the  fire  apart  from  the  goods  that  might  be  identiSed  for 
the  purpose  of  the  appraisement  that  was  made.  The  jury  had  to  consider 
the  size  of  the  piles  of  refuse  as  bearing  upon  the  probable  quantity  of  the 
goods  subjected  to  the  fire.  The  plaintiffs  had  gone  into  this  matter,  and  their 
witnesses  had  described  the  quantity  of  the  refuse.  There  was  opposing  tes- 
timony as  to  this  and  as  to  the  constituents  of  the  refuse.  If  the  jury'sopin- 
ion  was  favorable  to  the  defendants,  they  could  find  that,  in  consideration  of 
their  judgment  as  to  what  were  really  proved  by  the  other  evidence,  the  testi- 
mony as  to  the  refuse,  showed  that  there  was  not  on  hand  before  the  Gib  ss 
many  goods  as  the  witnesses  for  plaintiffs  bad  testified  there  were  by  a  prac- 
tically certain  amount.  I  am  of  opinion  that  there  should  not  be  a  new  trial 
on  this  ground. 

I  agree  with  the  court  below  that  the  plaintiff  who  appeared  as  a  witness 
could  not  be  allowed  to  answer  the  question,  "What  was  the  amount  of  loss 
and  damage  sustained  by  the  plaintiffs  by  reason  of  the  fire?"  This  would  bare 
been  the  result  of  a  calculation,  and  therefore  inadmissible,  and  upon  sach 
facts  as  the  witness  chose  to  consider  the  proper  facts  to  show  the  loss  or 
damage.  For  instance,  he  might  have  supposed  that  he  should  consider  the 
facts  he  testified  to  and  the  documents  in  the  case  as  furnishing  indubitable 
data  in  estimating  the  loss. 

The  court  allowed  defendants'  counsel  to  ask  of  the  plaintiff  bow  manyottaer 
fires  he  had  had.  If  the  question  did  not  call  for  anything  but  an  impeach- 
ment of  the  witness'  credibility  generally  as  a  witness,  it  may  be  assumed 
that  the  court  sliould  have  overruled  the  question.  But  the  witness  had  in 
his  direct  examination  testified  that  he  had  had  experienee  in  judging  what  was 
indicated  by  refuse  after  fires,  as  to  the  amount  of  goods  represented  by  the  ref- 
use.    It  was  therefore  competent  to  show  that  such  experience  had  been  ac- 


Digitized  by 


Google 


Super.  Ct  N.  Y.]    cotugno  v.  uatob,  etc.,  of  oitt  of  mew  yobk.      729 

qnired  in  part  by  facts  connected  with  flres  in  which  he  had  an  interest  that 
vroiild  aCFect  hia  power  to  jadge  impartially. 

The  defendants  asked  the  court  to  charge  that  the  objection  of  the  defendant 
to  the  jurors  going  up-town  to  inspect  the  entire  remains  of  the  Are  does  not 
create  any  inference  or  opinion  whatever  in  favor  of  the  calculations  and  claims 
of  the  plaintiff  in  this  case.  The  court  made  the  charge,  and  the  plaintiff  ex- 
cepted to  it.  In  the  course  of  the  trial  the  objection  referred  to  in  the  charge 
had  been  made,  or  rather  the  plaintiffs  made  the  proposition,  adding,  "if  the 
defendants  consent."  The  only  refusal  was  made  by  the  defendants  saying 
nothing. 

I  am  of  opinion  that  the  charge  was  correct.  The  defendants  were  not  open 
to  being  charged  with  an  apprehension  that  the  inspection  by  the  jury  would 
result  unfavorably  to  them  until  after  it  was  determined  that  the  defendants 
'were  bound  to  believe,  or  did  believe,  that  the  mass  of  the  refuse  at  the  time 
of  tbe  inspection  would  be  the  same  in  kind  and  quantity  that  it  was  after  the 
fire.  Tbe  defendants  were  not  bound  to  have  such  a  belief.  But,  on  general 
principles,  I  think  the  defendants  were  not  called  to  assist  the  plaintiff  in  mak- 
ing evidence  for  themselves,  and  then  being  held  to  explain  why  they  did  not 
assist.    Tbe  judgment  and  order  are  atBrmedi  with  costs. 


Cdtugno  v.  Match,  Etc.,  of  the  Citt  of  New  Yohk. 
(Supcrtor  Court  of  New  York  City,  (General  Term.    May  6, 189a) 

IHTXRFKXTKBS — COUBT  Ot  OeNBBAIi  SESSIONS — ClYIL  BeBVIOB  L^WS. 

The  rieht  to  appoint  an  interpreter  to  the  general  sessions  of  the  peace  in  the 
dty  of  New  York  being  vested,  by  Iawb  N.  Y.  18tJ2,  c.  410,  (consolidation  act)  ${ 
1630, 15S1,  in  the  recorder,  city  judge,  and  judge  in  the  court  of  general  sessions, 
these  appiointments  are  not  governed  by  the  dvll  servioe  laws. 

Appeal  from  special  term. 

Action  by  Hannibal  O.  Cutugno  against  tbe  mayor,  aldermen,  and  common- 
alty of  the  city  of  Kew  York.  Defendants  appeal  from  an  order  overruling  a 
demurrer  to  the  complaint. 

Argued  before  Sedowiok,  G.  J.,  and  O'Gobkan,  J. 

William  H.  Clark,  Corp.  Counsel,  for  appellants.  LeBaHdarABretoster, 
for  respondeat. 

O'GoBBiAN,  J.  Tbe  pl^ntlff  sued  the  defendants  to  recover  tbe  sum  oi 
4(999.96.  as  and  for  salary  alleged  by  him  to  have  been  earned  for  his  services 
as  interpreter  to  the  court  of  general  sessions  of  the  peace  of  the  city  and 
county  of  New  York  between  May  1,  1889,  and  November  1,  1889.  The  de- 
fendants, denying  certain  allegations  of  the  complaint,  further  allege  that  the 
plaintiff  bad  not  been  appointed  in  compliance  with  certain  rules  established 
for  the  regulation  of  the  civil  service  of  the  state  of  New  York.  To  this  part 
of  the  defendants'  answer  the  plaintiff  demurred  on  the  ground  that  the  de- 
fense therein  contained  was  insufiBcient  on  tbe  face  thereof.  This  demurrer 
was  sustained  at  special  term,  and  the  defendants  appealed. 

Tbe  right  to  appoint  an  interpreter  to  the  general  sessions  of  tbe  peace  in 
the  city  of  New  York  is  vested  in  the  recorder,  city  judge,  and  judge  in  the 
court  of  general  sessions.  Consolidation  Act  of  the  City  of  New  York,  §g  1529, 
1531. >  Theseappointments  are  not  governed  by  the  civil  service  laws.  I  have 
not  been  able  to  ascertain  tbe  reasoning  on  which  any  contrary  opinion  has  been 
founded.  The  appointment  being  thus  made  under  authority  of  law,  and  the 
services  having  been  rendered  for  the  officers  of  the  city  making  the  appoint- 
ment, tbe  city  is  bound  to  pay  tbe  compensation  that  has  been  fixed  by  the 
consolidation  act.    Section  1581. 

The  order  sustaining  the  demurrer  is  affirmed,  with  costs. 

•LawsN.T.  1883,0. 4ia 
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Mage  «.  Davidson. 
(Superior  Court  ctf  New  Yorli  City,  Cfenerai  Term.    AprQ  7,  ISDOi) 

L  Appbai/— Rbyibw— OsnonoNS  Waitbd. 

After  defendant  had  examined  several  witnesses,  plaintiff  moved  for  a  verdict, 
and  excepted  to  the  denial  of  his  motion.  Held  that,  in  the  absence  of  a  shawin; 
to  the  contrary,  It  would  be  presumed  that  defendant  had  rested  when  the  motion 
was  made,  and  that  the  motion  was  made  for  such  a  verdict  as  had  been  thereto- 
fore stipulated  for ;  and  that  plaintiff  did  not  lose  the  benefit  of  his  exception  l^ 
calling  witnesses  in  rebuttal,  and  thus  endeavoring  to  have  his  case  most  favonblj 
presented  to  the  jury. 

Vl  Abbionhent  for  Bbnbht  of  Cbbditobs— Aonow  to  Sbt  Abide— Burdbit  of  Prooi. 
The  rule  that  the  burden  of  proof  is  upon  the  attacking  creditors  to  show  the  in- 
validity of  a  general  assignment  applies,  whether  the  creditor  is  plaintiff  or  defend- 
ant. 

Appeal  from  jary  term. 

Action  by  Jacob  W.  Mack,  as  assignee  for  benefit  of  creditors  of  Bindskopf 
Bros.  &  Co.,  against  Alexander  Y.  Davidson,  as  sheriff  of  the  city  and  coant^ 
of  'New  York,  to  recover  damages  for  the  alleged  conversion  of  merchandise 
formerly  belonging  to  the  assignors,  and  levied  on  in  possession  of  plaintiff, 
by  defendant,  as  sheriff,  under  legal  process  issued  at  the  instance  of  creditors 
vt  the  firm.  The  jury  found  for  defendant,  and  from  the  judgment  entered 
•n  their  verdict  plaintiff  appeals. 

Argued  before  Tritax  and  DuOBO,  JJ. 

Stem  <&  Myers,  for  appellant.    Codhran  &  Clark,  for  respondent. 

DuoBO,  J.  It  seems  that,  after  the  defendant  had  called  and  examined 
several  witnesses,  the  plaintiff  moved  for  a  verdict,  and  excepted  to  the  denial 
Df  his  motion.  The  court  thereafter  made  a  statement,  whereupon  witnesses 
were  called  for  the  plaintiff  in  rebuttal.  Nothing  appearing  in  the  case  to  the 
contrary,  it  is  fair  to  presume  that  the  defendant  had  rested  when  the  motioa 
was  made,  and  that  the  motion  was  for  such  a  verdict  as  the  parties  bad  pro- 
vided for  by  their  stipulation  theretofore  made.  The  exception  is  therefore 
available.  It  seems  to  have  been  well  taken,  for  no  evidence  appears  in  tiie 
case  from  which  the  jury  could  infer  that  the  indorsement  upon  the  Tliomp- 
son  note  was  unauthorized.  The  evidence  would  sustain  a  finding  thattbe 
indorsement  was  not  shown  to  have  been  authorized,  but  this  is  not  enougli. 
The  burden  was  upon  the  defendant,  having  assailed  the  validity  of  the  as- 
signment, to  show  the  indorsement  unauthorized. 

It  is  claimed  by  appellant  that  Buchman's  evidence  was  sufficient  to  war- 
rant an  inference  that  he  was  unauthorized  to  make  the  indorsement,  and  par- 
ticular reliance  seems  to  be  placed  on  the  fact  that  Buchman  stated  to  Nathan, 
in  response  to  the  latter's  request  for  the  firm  indorsement,  that  "it  could 
easily  be  done,  no  doubt  of  it;"  and  after  this  sent  the  note  to  Nathan  with- 
out the  firm  indorsement,  and  only  after  pressure  indorsed  the  note,  as  ap- 
pears in  evidence.  Whether  this  evidence  would  be  sufficient  to  permit  an  in- 
ference that  there  was  a  lack  of  general  authority  it  is  unnecessary  to  deter- 
mine. It  would  certainly  not  warrant  an  inference  that  Buchman  bad  not  ob- 
tained special  authority  to  act  as  he  did. 

Buchman's  statement  that  he  would  not  be  sure  that  Bosenthal  was  pres- 
ent, but  thought  he  was,  on  the  occasion  when  he  claims  to  have  been  spe- 
cially authorized  to  indorse  the  note,  falls  short  of  evidence  warranting  an  in- 
ference that  Bosenthal  was  not  present.  The  rule  that  the  burden  of  proof 
is  upon  the  attacking  creditor  to  show  the  invalidity  of  the  assignment  is  xp- 
pHcable  to  this  case,  as  in  Bemlieimer  v.  Rindskopf,  22  N.  £.  Rep.  1074. 
That  in  the  one  case  the  creditor  is  a  plaintiff,  and  in  the  other  a  defendant, 
does  not  affect  the  applicability  of  the  rule.  The  defense  in  this  action  is  an 
affirmative  one.    The  appellant's  counsel  makes  a  point  as  follows:  "The 
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plaintiff  bj  not  insisting,  and  standing  thereon,  that  there  was  no  evidence 
'Which  would  justify  the  submission  of  the  case  to  the  jury,  is  now  estopped 
from  claiming  that  there  was  no  evidence  to  justify  the  finding;"  and  refers 
to  several  cases  as  authority.  None  of  these  support  his  proposition.  No  es- 
toppel arises  under  such  circumstances.  After  plaintiff's  exception  to  the  de- 
nial of  his  motion  for  a  verdict,  he  did  not  deprive  himself  of  the  beneQt  of 
bis  exception  by  endeavoring  to  have  his  case  presented  to  the  jury  most  favor- 
ably for  his  client.  The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
"wiUi  costs  to  abide  the  event. 


Stab  Fanrmio  Co.  e.  Andrews  et  al. 
(Suverlor  Court  of  New  York  City,  Oeneral  Term.    Kay  5,  ISSO.) 

X.  AFPBAI/— REOOBD— St^TEICSNT  07  SVIDXKCB. 

Where  the  case  on  appeal  does  not  state  that  it  contains  all  the  evidence,  the 
facts,  as  found  by  the  trial  judge,  must,  for  the  pniposes  of  the  appeal,  be  assnmed 
tobe  trua 
S.  C!oBFOBi.TioK8— HoBTOAOBS— Who  mat  Dbnt  Vaudttt. 

A  purchaser  of  property  of  a  corporation  at  execution  sale  under  Judgments 
•gainst  It,  who  has  notice  of  a  prior  mortgage  on  the  property,  cannot  take  advan- 
tage of  an  alleged  want  of  consent  to  the  mortgage  by  the  corporators,  as  required 
under  Laws  N.  Y.  1864,  o.  617. 

8.   SaUX — CONBBITT  OT  CoBPOB^TOBS. 

A  written  assent  by  the  corporators  that  the  real  and  personal  property  of  the 
oompany  "may  be  mortgaged"  is  broad  enough  to  warrant  the  cancellation  of  a 
mortgage  on  some  of  its  chattels,  and  the  sabsUtntlon  of  another  mortgage  on  other 
chattels  of  the  oompany. 

Appeal  from  equity  term. 

Action  by  the  Star  Printing  Oompany  against  William  S.  Andrews,  individ- 
ually and  as  trustee,  and  Charles  W.  Dayton,  individually  and  as  trustee. 
FlaintifC  appeals  from  a  judgment  dismissing  its  complaint  on  its  merits. 

Argued  before  Sedowick,  C.  J.,  and  O'Qorm am.  J. 

Anderson  di  Hotoland,  for  appellant.    Arnold  di  Greene,  for  respondents. 

O'OoBHAN,  J.  In  this  action  the  plaintiff  seeks  equitable  relief  that  two 
chattel  mortgages,  covering  the  personal  property  of  tlie  Star  Printing  Com- 
pany, including  printing-presses  in  its  possession,  he  declared  to  he  void,  and 
for  an  injunction.  The  learned  trial  judge  dismissed  the  complaint  on  the 
merits,  and  the  plaintiff  appeals. 

The  case  on  appeal  does  not  state  that  it  contains  all  the  evidence;  there- 
fore all  the  facts,  as  found  by  the  trial  judge,  must,  for  the  purposes  of  this 
appeal,  be  assumed  to  be  true.    Porter  v.  Bmith,  85  Hun,  118. 

The  material  facts  are  these:  The  Star  Printing  Company  was  a  domestlo 
corporation,  publishing  the  Star,  a  newspaper  in  the  city  of  New  York.  This 
corporation,  having  become  Qnancially  embarrassed,  borrowed,  from  various 
persons  contributing,  the  sum  of  $25,000,  for  payment  of  which  loan  it  gave 
to  Andrews,  who  represented  all  the  contributors,  its  five  promissory  notes,  for 
$5,000  each,  and  as  collateral  security  executed  mortgages  on  all  its  chattels, 
including  the  chattels  in  suit.  Judgments  were  subsequently  recovered 
against  the  company,  and  executions  issued,  under  which  all  its  chattels  were 
sold  by  the  sheriff.  There  was  a  sale  subsequently  of  the  property  of  the 
company,  made  by  a  receiver.  Public  notice  was  given  at  such  sales  that  these 
chattels  were  subject  to  the  liens  of  said  mortgages.  The  plaintiff  acquired 
the  title  of  the  purchasers  at  these  sales,  and  the  printing-presses  are  in  its 
possession.  The  mortgages  were  assigned  to  the  defendant  Dayton,  who  now 
represents  the  contributors  of  the  money  lent  to  the  Star  Printing  Company, 
to  secure  payment  of  which  the  mortgages  were  given.  The  question  now  in 
contention  is  only  a  question  of  law.  The  plaintiff  claimed  in  its  com- 
plaint that  the  chattel  mortgages  were  invalid,  because  the  consent  of  the  cor- 
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porators  had  not  been  obtained  for  the  execution  thereof.  The  defendant 
contend  (1)  that  as  the  plaintiff  represented  the  purchasers  of  these  cbatteli, 
who  had  notice  of  the  execution  of  the  mortgages  before  the  sales,  it  is  es- 
topped from  taking  advantage  of  such  a  defect  if  it  existed;  (2)  that,  in  fact, 
the  written  consent  of  the  corporation  to  execution  of  the  mortgages  had  beta 
obtained,  and  was  duly  filed.  The  plaintiff  next  contends  that,  as  to  one  of 
the  printing-presses,  it  had  been  substituted  after  the  first  mortgage  was  ex- 
ecuted, in  place  of  another  printing-press,  and  that  the  consent  of  the  corpo 
ration  to  the  mortgage  did  not  apply  to  the  substituted  mortgage. 

That  the  money  was  loaned  on  the  security  of  these  mortgages,  there 
is  no  question,  and  that  the  amount  so  loaned  is  wholly  unpaid  is  also 
true.  That  the  corporation  and  the  lenders  did  in  fact  consent  to  the  substi- 
tution of  the  mortgage  on  the  new  printing-press,  in  place  of  the  press  there- 
tofore mortgaged,  is  not  denied.  The  plaintiff's  contentions  depend  on  its 
views  as  to  the  strict  application  of  the  law  as  it  interprets  it;  and  the  ques- 
tion no  w  to  be  considered  is  whether,  the  facts  not  being  open  to  dispute,  the  de- 
cision of  the  learned  trial  j  udge  on  the  law  was  correct.  It  seems  to  me  that  ths 
purchasers  of  these  printing-presses  at  public  sale,  having  full  notice  of  the 
mortgages  as  liens  on  the  presses,  cannot  talce  advantage  of  the  alleged  defect, 
aa  to  want  of  consent  to  the  mortgage  by  the  corporation.  Whatever  deprecia- 
tion occurred  of  the  price  obtained  at  the  sales,  for  these  chattels,  by  reason 
of  these  liens,  the  purchasers  reaped  the  advantage.  That  such  depreciation 
must  have  been  considerable  cannot  reasonably  be  doubted.  It  would  be 
unjust  and  inequitable  that  they  should  now  repudiate  the  lien.  QUdertUete 
v.  London,  73  N.  Y.  609. 

The  necessity  of  obtaining  the  written  consent  of  corporators  of  the  Star 
Printing  Company  to  these  mortgages  depends  on  the  interpretation  of  the  act 
known  as  tlie  "Manufacturers'  Act,"  enacted  in  1848,  as  amended  by  chapter 
£17,  Laws  1864.  Ttiere  is  no  evidence  in  the  case  that  it  was  incorporated 
under  that  act,  and  the  trial  Judge  finds  only  that  the  Star  Printing  Company 
was  a  domestic  corporation.  But,  even  if  it  were  conceded  that  the  assent 
of  the  corporators  should  have  been  obtained  to  the  execution  of  these  mort- 
gages, such  assent  was  in  fact  obtained.  The  assent  of  the  corporators,  as  set 
forth  in  writing  and  filed,  was  an  assent  "that  the  real  and  personal  property  of 
the  Star  Printing  Company  may  be  mortgaged."  This  language  was  broad 
enough  to  warrant  tlie  canceling  of  the  mortgage  on  some  of  the  chattels  of 
the  company,  with  the  consent  of  all  parties  to  the  mortgage,  and  the  sub- 
stitution of  another  mortgage  on  other  chattels  of  the  company.  This  assent 
was  not  of  itself  a  mortgage,  but  only  a  permission  to  mortgage,  and  author- 
ized the  substituted  mortgage  in  question.  It  should  be  borne  in  mind  that 
the  objection  of  the  legislature,  in  requiring  such  assent,  was  the  prote(^oa 
of  stockholders  against  improvidence,  collusion,  or  unwise  acts  of  the  trus- 
tees, the  governing  body  of  the  corporation,  in  incumbering  the  corporate 
property.  Bank  v.  Averell,  96  N.  Y.  473.  There  is  no  reason  to  believe 
that  it  was  any  part  of  the  intention  of  the  legislature  to  supply  purchasers 
of  corporate  property  with  means  of  defeating  the  just  claims  of  bonafidt 
creditors  of  a  corporation,  when  the  existence  of  such  claims,  and  of  the  liens 
depending  thereon,  were  well  known  to  the  purchaser,  and  the  justice  and 
validity  of  such  claims  were  unimpeacbed.  Purchasers  of  the  mortgaged 
property  of  the  corporation  were  sufficiently  protected  from  loss  by  notice  of 
the  existence  of  the  liens  given  at  the  time  and  at  the  place  of  the  sales.  On 
the  whole  case,  I  am  satisfied  that  the  findings  of  the  trial  judge  were  war- 
ranted by  the  facts,  and  that  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 
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SCHUOKMAN  V.  WiNTEEBOTTOM  et  Ol. 

(Superior  Court  of  New  York  City,  General  Term.    April  5, 1890.) 

1.    SaLI — ^AonON  FOB  PrICX — AOCEPTANOa. 

In  an  action  for  the  price  of  yanB,  evidence  that  they  had  been  nsed  by  defend- 
ants for  a  long  time,  and  were  still  being  used,  without  any  return  or  offer  to  re- 
tium,  warrants  the  conoluslon  that  defendants  had  accepted  the  vans  as  built  in  ac- 
cordance with  the  contract. 
S.  BAjfK — ^HASUVAOrvRBD  Abtioucs — Inspbction. 

Testimony  tiiat  one  of  the  defendants  was  at  plaintlfCs  shop  every  few  da^s  dur- 
ing the  construction  of  the  vans,  and  toolc  cfaari^e  of  them,  and  called  plaintiff's  at- 
tention to  the  manner  in  which  the  panels  should  be  constructed,  precludes  any  re- 
covery by  defendants  on  the  ground  of  a  latent  defect,  in  that  the  panels  were  not 
as  thick  as  they  should  be  for  vans  of  such  a  size. 
8.  Samb — Etisbkce— Matebiautt. 

Where  the  time  of  the  delivery  of  goods  sold  becomes  material  In  an  action  for 
the  price,  and  defendant*  put  in  evidence  their  books  containing  entries  of  the 
time  of  deliveiT,  the  meaning  of  certain  marks  on  the  boolcs  near  the  entries  be- 
oomes  immaterial  where  the  person  who  made  the  entries  testifies  that  the  entries- 
were  made  before  the  marlcs  were. 

Appeal  from  Jury  term. 

Action  bj  George  Sclnickman  against  Solon  Winterbottom  and  another. 
There  was  a  yerdict  for  plaintiff,  and  from  the  Judgment  entered  thereon  de- 
fendants appeal. 

Argued  before  Sedowiok,  C.  J.,  and  Fbeedhan  and  O' Gorman,  J  J. 

Samuel  Greenbaum,  for  appellants.    John  P.  Schuckman,  for  respondent. 

Srdowiok,  G.  J.  The  action  was  for  a  balance  of  moneys  to  be  paid  ta 
plaintiff  by  defendants  under  the  provision  of  a  contract.  The  contract  was 
that  the  plaintifT  should  build  certain  vans,  and  deliver  them  to  defendants, 
for  which  the  defendants  were  to  pay  certain  sums.  The  defense  was  that. 
the  Tans  were  not  made  in  the  manner  provided  by  the  contract.  The  respect. 
in  which  they  were  claimed  not  to  be  in  accordance  with  the  contract  was 
that  the  panels  of  the  vans  were  not  sufficiently  thick,  or  as  thick  as  panels 
were  ordinarily  made  for  vans  of  such  a  size;  and  on  this  ground  the  defend- 
ants claimed  that  the  plaintiff  liad  not  shown  performance  on  their  part.  The 
teatimony  showed  beyond  doubt  that  the  defendants  had  received  the  vans, 
and  had  used  them  for  a  long  time,  and  that  they  were  still  used,  without  any 
retorn  or  offer  to  return.  The  conclusion  from  the  testimony  was  that  the 
defendants  had  accepted  the  vans  as  built  in  accordance  with  the  contract. 
Part  of  the  testimony  on  this  subject  were  certain  entries  in  the  defendants' 
books,  in  his  business,  which  were  statements  of  the  times  when  the  vans  were 
received.  On  the  books,  near  these  entries,  were  blue  marks,  like  checks.  A 
witness,  who  had  made  the  entries,  was  asked,  on  behalf  of  defendants,  to 
explain  these  marks.  The  form  of  the  questions  was  irregular,  and  the  over- 
ruling of  them  by  the  court  was  correct,  for  that  reason.  But  if  the  testi- 
mony, in  explanation  of  which  the  questions  were  asked,  was  stricken  from 
the  case,  the  remainder  of  the  evidence  showed  that  the  vans  had  been  ac- 
cepted without  any  claim  by  defendants  that  they  did  not  fulfill  the  contract. 
Under  these  circumstances  the  plaintiffs  were  entitled  to  payment  of  the  con- 
tract price.  Reed  v.  Randall,  29  N.  Y.  858;  Btuder  v.  Bleistein,  116  N.  T. 
S25,  22  N.  E.  Bep.  248;  PUrson  v.  Crooks,  115  N.  Y.  547,  22  N.  E.  Kep.  349. 

It  is  argued  that  this  result  is  not  a  proper  one  here,  because  the  defect  of 
which  defendants  complain  was  latent,  and  not  discovered,  by  a  reasonable 
degree  of  observation,  at  the  time  of  the  receipt  of  the  vans,  or  during  a  long 
time  after.  I  do  not  think  it  is  necessary  to  examine  the  law  of  the  condi- 
tions claimed  to  exist,  because  it  is  in  evidence  from  one  of  the  defendants 
that,  before  the  vans  were  completed,  he  had  observed  the  manner  in  which 
they  were  built,  and  specifically  the  thickness  and  construction  of  the  panels.. 
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That  witness  had  been  at  plalntiffB  shop  daring  the  work.  He  was  then 
every  few  days.  He  took  cLarge  of  them  personally.  He  made  several  com- 
plaints. He  attended  to  the  outside.  He  told  the  plaintiff  that  the  pands 
ouglit  to  be  put  in  lengthwise,  instead  of  up  and  down.  "Question.  In  other 
words,  the  grain,  instead  of  running  up  and  down,  should  ran  lengthwise? 
A7iswer.  Yes,  sir;  the  panels  should  be  made  In  one  piece."  It  is  clear  thjA 
the  defendants  retained  the  vans  knowing  the  condition  of  the  panels,  and 
their  size.  The  defendants  could  not  assert  that  tlie  vans  were  not  in  ac- 
cordance with  the  contract  after  the  acceptance  with  knowledge  of  the  facts, 
and  were  not  entitled  to  any  damage  on  account  of  the  condition  of  the  pan- 
els. 

It  is  claimed  that  it  was  error  not  to  allow  a  witness  who  made  the  Use 
marks  that  have  been  already  referred  to,  to  explain  their  meaning.  The 
defendants,  for  the  purpose  of  establishing  that  they  were  entitled  to  an  al- 
lowance of  $10  a  day  for  51  days  on  account  of  delay  in  delivery,  under  a  pro- 
vision of  the  contract,  put  in  evidence  their  books,  which  contfUned  raitries  of 
the  times  of  actual  delivery.  On  cross-examination  the  witness  who  made 
the  entries  was  asked  if  the  entry  was  made  before  the  blue  lines  were,  and 
the  answer  was  in  the  afiSrmative,  and  long  before.  Upon  this  affirmation 
of  the  witness,  it  was  immaterial  to  ascertain  what  the  meaning  of  the  bine 
marks  was.    The  judgment  is  affirmed,  with  costs.    All  concar. 


SaooNi)  Atb.  B.  Go.  v.  Metbopoutan  Ei..  B.  Go.  et  tU. 
(Superior  Court  of  New  Forft  OifVi  Oeneral  Tenn.    May  B,  isao.) 

L  FiiBAsiNG — ^AmmsiaiiT  or  Comflaikt— Abswib. 

The  court  at  special  term  can  insert  in  an  order  permitting  am  amendment  of  ttis 
complaints  reqmrement  that  defendant  aaswer  within  20  days,  which  is  the  statn- 
tory  time  vnthiu  which,  noder  Code  Civil  Froc  N.  T.  {{  418,  vSi,  an  answer  most 
be  served  after  service  of  summons. 

9.  SlMB— RSSBTTLBIIXHT  Or  UKDBB. 

Under  Code  Civil  Proo.  N.  Y.  |  724,  providing  that  the  court  may,  at  any  tliaa 
within  one  year  after  notice  thereof,  relieve  a  party  from  an  order  taken  against 
him  througn  his  mistake,  inadvertenoe,  etc.,  and  may  sapply  an  omission  in  any 
proceeding,  a  party  injured  by  an  order  allowing  an  amendment  sboold  move  for 
a  resettlement,  instead  of  appealing. 

Appeal  from  special  term. 

Action  by  the  Second  Avenue  Bailroad  Company  against  the  Metropolitan 
Elevated  Bailroad  Company  and  the  Manhattan  Bail  way  Company.  An  amend- 
ment of  the  complaint  was  allowed,  and  defendants  appeal.  The  provisions 
of  the  Code  of  Civil  Procedure  referred  to  in  the  opinion  are  as  follows:   "Sec 

723.  Amendments  by  the  Court;  Disregarding  Immaterial  JSrrors,  ete. 
[Amended  by  chapter  416,  Acts  1877.]  The  court  may,  upon  the  trial,  or 
at  any  other  stage  of  the  action,  before  or  after  the  judgment,  in  furtherance 
of  justice,  and  on  such  terms  as  it  xleems  just,  amend  any  process,  pleading, 
or  other  proceeding  by  adding  or  striking  out  the  name  of  a  person  as  a  party, 
or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other 
respect,  or  by  insert!  ng  an  allegation  material  to  the  case,  or,  where  the  amend- 
ment does  not  change  substantially  the  claim  or  defense,  by  conforming  the 
pleading  or  other  proceeding  to  the  facts  proved ;  and  in  every  stage  of  the  ac- 
tion the  court  must  disregard  an  error  or  defect  in  the  pleadings  or  other  pro- 
ceedings which  does  not  a  Sect  the  substantial  rights  of  the  adverse  party.    Sec 

724.  Jieli^  against  Omissions,  etc. ;  Amendments  to  Conform  Proceedings. 
The  court  may  likewise,  in  its  discretion,  and  upon  such  terms  as  justice  re- 
quires, at  any  time  within  one  year  after  notice  thereof,  relieve  a  party  from 
a  judgment,  or  order,  or  other  proceeding,  taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect,  and  may  supply  an  omis- 
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bIob  In  any  proceeding.  Where  a  proceeding  taken  by  a  party  fails  to  con- 
form to  a  provision  of  this  act,  the  court  may  in  like  manner,  and  upon  like 
terms,  permit  an  amendment  thereof  to  conform  It  to  the  proTision." 

Argued  before  Sedgwick,  C.  J.,  and  Fbeedman  and  O'Gorman,  JJ. 

J>aviea  <b  Bapallo,  for  appellants.     Augustus  8.  Hutchins,  for  respondent. 

O'GOBMAiT,  J.    The  defendants  appeal  from  an  order  of  the  special  term  of 
this  court,  of  which  the  following  is  a  copy:  "Upon reading  and  filing  the  af- 
fldavit  of  Augustus  S.  Hutchins,  plaintiff's  attorney  herein,  veriBed  January 
29.  1890,  and  a  proposed  form  of  an  amended  complaint  thereto  annexed,  and 
the  order  to  show  cause  granted  on  said  affidavit,  returnable  February  1, 1890, 
with  proof  of  due  service  thereof,  and  the  affidavit  of  Theodore  P.  C.  Demar- 
est,  of  counsel  for  defendants,  in  opposition  to  the  motion  made  by  said  order 
to  show  cause,  and  the  transcript  of  the  minutes  of  the  offlcfal  stenographer 
of  this  court  of  the  proceedings  had  herein  at  the  equity  term  of  this  court  on 
January  21  and  22,  1890,  submitted  on  the  hearing  of  the  motion,  and  upon 
all  the  pleadings  and  other  proceedings  herein,  and  after  bearing  Augustus 
8.  Hutchins  for  the  motion  made  by  said  order  to  show  cause,  and  Theodore 
F.  C.  Demarest  in  opposition  thereto,  it  is  ordered  that  the  complaint  herein 
may  be  amended  by  inserting  therein,  after  the  words  '  greatly  reduced  their 
value, '  in  the  eighteenth  folio,  the  following  allegation :    *  That  the  said  struct- 
ure, and  the  running  of  trains  thereon,  and  the  other  acts  of  defendants  here- 
inbefore alleged,  are  of  a  permanent,  lasting,  and  continuous  nature,  and  will 
be  permanent,  lasting,  and  continuous;'  and  also  by  inserting  in  the  said  com- 
plaint after  the  words  ■  greatly  diminished,'  in  the  twentieth  folio,  the  follow- 
ing allegation:   '  That  the  plaintiff  is  obliged  to  seek  the  equitable  assistance 
and  interference  of  this  court  in  order  to  prevent  a  multiplicity  of  actions.' 
And  it  is  further  ordered  that,  within  twenty  days  after  the  service  of  a  copy 
of  the  complaint,  amended  as  aforesaid,  upon  the  attorney  for  the  defendants, 
the  defendants  shall  serve  their  amended  answer  upon  the  attorney  for  the 
plaintiff,  and  that  the  issue  herein  shall  remain  as  of  the  15tb  day  of  Novem- 
bear,  1888.    This  order  is  made  conditional  upon  the  payment  of  twenty  dollars 
by  the  plaintiff  to  the  defendants.    And  it  is  further  ordered  that  the  order 
permitting  an  amendment  of  the  complaint  heretofore  entered  in  this  cause 
on  the  1st  day  of  February,  1890,  be  revoked;  the  foregoing  provisions  of  this 
order  being  in  lieu  and  stead  of  the  last-mentioned  order." 

The  chief  grounds  of  the  defendants'  appeal  are  that  the  order  imposes  the 
terms  on  the  defendants  that  they  shall  serve  their  amended  answer  on  the 
attorney  for  the  plaintiff  within  20  days  after  service  on  them  of  a  copy  of  the 
plaintiff's  amended  complaint.  Defendants  did  in  fact  serve  such  amended 
answer,  but  under  protest.  They  do  not  claim  that  this  order  prevented  them 
from  demurring  to  the  amended  complaint,  or  that,  but  for  the  order,  they 
would  have  demurred.  The  defendants  also  claim  that  they  were  prejudiced 
by  the  requirement  in  the  order  that  they  should  answer  within  20  days. 
That  is  the  statutory  time  within  which  an  answer  must  be  served  after  serv- 
ice of  summons.  Code  Civil  Froc.  §§  418,  422.  The  court  at  special  term 
bad  power  to  make  the  order  appealed  from  and  it  was  matter  of  discretion. 
Id.  §  728.  The  defendants,  if  aggrieved  by  the  order,  could  have  moved  for 
resettlement,  and  called  the  attention  of  the  court  to  such  substantial  detri- 
ment, if  any,  which  they  sustained  by  reason  of  the  order.  That  would  have 
been  the  proper  and  sufficient  remedy.    Id.  §§  723,  724. 

The  other  alleged  grounds  of  appeal  are  without  merit.  The  defendants' 
constitutional  right  to  trial  by  jury,  if  such  right  appears  on  the  pleadings  to 
exist,  cannet  be  denied;  and  defendant  is  not  deprived  of  the  exercise  of  that 
right  by  the  order  appealed  from.  It  is  a  right  that  can  be  asserted  at  any  time, 
and  before  any  tribunal,  unless  waived.  Id.  §§  968, 1009.  The  order  appealed 
from  is  affirmed,  with  costs.    All  concur. 
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OsBORN  «t  al.  V.  BooERS  et  al. 
(Superi<yr  Court  of  New  Torh  City,  (ieneral  Term.    May  S,  ISOa) 

AFPKtL-BOND— InTKBPRBTATION — INTENTION  OF  PaBTIBS. 

A  motion  to  dlscharf^  a  levy  made  under  execution  pending  an  appeal  hj  tbs 
debtor  from  an  order  denying  his  motion  to  vacate  the  judgment  was  granted  on 
condition  that  the  debtor  gave  a  bond  with  sureties  for  the  amount  of  the  ezecutioD. 
The  bond  followed  the  language  of  the  order  granting  the  motion ;  the  pertinent 
wordsbeing:  "That,  *  *  *  in  case  said  order  appealed  from  shall  be  affirmed  by  said 
general  term,  and.  If  an  appeal  be  taken  from  the  determination  of  the  general  term 
upon  auoh  appeal  to  the  court  of  appeals,  in  case  said  order  be  finally  afOrmed  by  said 
court  of  appeals,  the  defendant  *  •  •  shall  well  and  truly  pay, "  etc  Theotdar 
appealed  from  was  reversed  by  the  general  term.  An  app^  was  taken  by  tho 
execution  plaintiffs  to  the  court  of  appeals,  which  reversed  the  order  of  the  gen- 
eral term,  and  affirmed  that  of  the  special  term.  HeUi,  that  the  bond  oontinned  in 
full  force  during  all  the  litigation  in  the  court  of  appeals,  and  upon  the  deciaicm  of 
that  court  reinstating  the  judgment  the  sureties  became  liable  to  pay. 

Case  submitted  on  agreed  statement. 

Action  by  Francis  Osbom  and  others  against  William  C.  Bogeis  and  otit- 
ers  on  a  joint  and  several  bond. 

Argued  before  Sedowiok,  C.  J.,  and  Fbbedhan  and  O'Gobhah,  JJ. 

Coudert  Bros.,  {John  If.  LetoU,  of  counsel,)  for  plaintifEs.  A.  D.  WUliam* 
and  Maraton  NUea,  for  defendants. 

O'OoKMAN,  J.  This  action  being  now  pending,  this  is  a  submission,  un- 
der section  1279  et  8eq.  of  the  Code,  on  an  agreed  case,  of  a  controversy  aris- 
ing from  the  differing  opinions  entertained  by  the  parties  plaintiff  and  de- 
fendant as  to  the  true  meaning,  force,  and  effect  of  a  certain  bond,  with  safe- 
ties, given  by  defendant  Rogers,  under  order  of  the  supreme  court,  as  a  con- 
dition for  the  discbarge  of  a  levy  made  under  judgment  and  execution  against 
Rogers,  in  favor  of  the  plaintiffs,  for  the  sum  of  $7,938.58,  with  interest  and 
costs.  The  plaintiffs  claim  that  this  bond  is  now  in  full  force.  The  defend- 
ants deny  the  claim.  On  issue  of  execution  and  levy  made  on  the  property 
of  Rogers,  he  moved  at  the  special  term  of  the  supreme  court  for  the  vacation 
of  the  judgment  and  execution.  His  motion  waq  denied.  From  this  decision 
he  appealed  to  the  general  term,  and  also  moved  in  the  special  term  for  a  stay 
of  plaintiffs'  proceedings  pending  that  appeal.  This  motion  was  granted,  and 
Bogei-8  obtained  an  order  staying  the  plaintiffs'  proceedings,  and  discliargin; 
the  levy,  pending  the  appeal  to  the  general  term,  and  also  pending  such  ap- 
peal as  might  be  taken  to  the  court  of  appeals,  on  the  condition  of  his  giving 
a  bond  with  sureties.  The  bond  was  given  under  the  approval  of  the  coutt, 
and  the  contention  now  is  as  to  the  true  intention  and  legal  effect  of  that 
bond.  The  supreme  court  at  general  term  reversed  the  order  of  the  special 
term,  and  set  aside  the  judgment  against  Rogers.  1  N.  Y.  Supp.  623.  From 
that  decision  the  plaintiffs  appealed  to  the  court  of  appeals,  who  reversed  tbe 
decision  of  tbe  general  term  of  the  supreme  court,  and  restored  the  judgment 
and  execution  against  Rogers  to  their  former  force  and  effect.  20  N.  E.  Bep. 
865.  The  defendants  now  claim  that  the  liability  of  the  sureties  on  the  bond 
was  discharged  by  the  judgment  of  the  general  term  setting  aside  tbe  judg- 
ment against  Rogers,  and  that  plaintiffs  can  maintain  no  action  against  the 
sureties.  Tbe  plaintiffs,  on  the  otlier  band,  contend  that  the  bond,  and  all 
its  obligations,  continued  in  full  force  and  effect  during  all  the  litigation  in 
the  court  of  appeals,  and  on  the  decision  of  that  court  reversing  the  decision 
of  the  general  term,  and  reinstating  the  judgment  against  Rogers  and  tbe 
execution  against  his  property,  they  were  entitled  to  demand  the  fulfillment 
of  all  the  provisions  of  that  bond  in  their  favor,  and  to  compel  tbe  sureties 
to  pay  the  amount  of  the  judgment,  etc. 

The  condition  of  the  bond  is  as  follows:  "That,  whereas  the  above-bounden 
William  C.  Rogers  has  appealed  to  the  general  term  of  tbe  supreme  court  of 
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the  state  of  New  York,  first  department,  from  an  order  made  and  entered  on 
the  28tb  day  of  October,  1887,  in  an  action  in  tlie  supreme  court  of  the  state 
of  New  York,  wlierein  Francis  Fares  Osborn  and  others  are  plaintiffs,  and 
the  said  William  C.  Bogers  defendant,  which  order  denies  the  motion  made 
by  the  said  Rogers  to  vacate  the  judgment  entered  in  said  action  on  October 
17th,  1887,  and  to  set  aside  the  execution  issued  thereon ;  and  whereas,  a  mo- 
tion has  been  made  by  said  Kogers  for  a  stay  of  proceedings  pending  said 
appeal,  and  to  discharge  the  levy  under  the  execution  issued  upon  said  judg- 
ment, upon  such  terms  as  to  the  court  may  seem  just,  and  the  court  having 
ordered  such  discharge  of  levy  and  a  stay  of  proceedings  until  the  final  dpter- 
mination  of  the  defendants'  said  appeal  from  said  order  by  the  general  term, 
and,  in  case  of  an  appeal  from  the  determination  of  the  general  term  to  the 
court  of  appeals,  then  until  the  final  determination  of  the  court  of  appeals  upon 
such  appeal,  then  that,  in  case  said  order  appealed  from  shall  be  affirmed  by 
said  general  term,  and  if  an  appeal  be  taken  from  the  determination  of  the 
general  term  upon  such  appeal  to  the  court  of  appeals,  in  case  said  order  be 
finally  affirmed  by  said  court  of  appeals,  the  defendant,  William  C.  Rogers, 
shall  well  and  truly  pay  unto  said  Francis  Fares  Osborn,  Charles  Spencer 
Osborn,  William  Osborn,  and  Bobert  Arthur  Osborn,  any  and  all  sum  or 
sums  which  may  be  or  shall  l>e  due,  owing,  and  unpaid  upon  said  judgment, 
and  the  fees  of  the  sheriff  under  said  execution,  with  interest  upon  such  sum 
or  sums  unpaid,  and  sheriff's  fees,  and  all  coats  of  appeal  that  may  be  awarded 
to  the  plaintiffs,  within  thirty  days  after  the  final  afiSrmance  by  the  general 
term,  or,  if  an  appeal  be  taken  to  the  court  of  appeals,  within  thirty  days  after 
the  final  affirmance  of  said  order  by  such  court  of  appeals,  then  this  obligation 
to  be  void;  otherwise  to  remain  in  full  force  and  effect." 

The  language  used  might  have  been,  no  doubt,  more  clear;  but,  taking  into 
account  the  circumstances  under  which  it  was  executed,  and  the  important 
advantages  secured  by  defendant  Rogers  because  of  its  execution,!  find  little 
difficulty  in  arriving  at  the  conclusion  that  the  plaintiffs'  contention  is  right, 
and  that  the  liability  of  the  sureties  on  the  bond  to  the  plaintiffs  still  exists, 
and  the  action  on  behalf  of  the  plaintiffs  against  defendants  is  well  brought 
In  the  endeavor  to  ascertain  the  meaning  and  purpose  of  a  written  contract 
which,  from  the  ambiguity  or  confusion  of  language,  may  .not  be  quite  clear, 
a  court  is  justified  in  seeking  for  such  construction  as  may  be  the  most  rea- 
sonable, the  most  liberal,  and  most  consistent  with  the  sense  in  which  the 
promisor  believed  that  the  promisee  accepted  the  promise,  and  in  which  he 
did  actually  accept  it.  I  entertain  no  doubt  that,  in  the  case  of  the  instru- 
ment here  in  question,  the  sense  thus  mutually  understood  by  the  parties 
was  that  the  bond  should  lie,  and  continue  to  be,  a  valid  and  sufficient  se- 
curity, for  payment  of  the  amount  of  plaintiffs'  judgment,  whether  that  judg- 
ment was  sustained  by  the  general  term  of  the  supreme  court  or  the  decision 
of  the  court  of  appeals,  if  the  litigation  reached  that  court.  If  the  intention 
of  the  parties  to  the  bond  was  that  the  liability  of  the  sureties  was  to  end  on 
the  decision  of  the  appeal  to  the  general  term,  all  allusion  in  the  bond  to  the 
court  of  appeals  would  have  been  useless,  idle,  and  irrelevant.  The  allusion 
to  the  court  of  appeals  clearly  indicated  that  an  appeal  to  that  court  was  to 
be  expected  on  the  part  of  either  party  who  might  be  dissatisfied  by  the  de- 
cision of  the  general  term.  It  is  very  unlikely  that  the  intention  of  the 
parties  was  that,  in  case  of  a  decision  of  the  general  term  hostile  to  the  plain- 
tiffs, tbey  were  to  accept  their  defeat,  or,  if  they  sought  redress  by  appeal  to 
the  court  of  appeals,  carry  on  that  litigation  without  any  security  from  which 
tbey  could  realize  any  substantial  benefit  or  protection.  It  should  be  remem- 
bered that  at  the  time  the  bond  was  executed  the  plaintiffs  had  levied  under 
the  execution  on  the  goods  of  Bogers,  and  that,  to  the  extent  of  the  value  of 
these  goods,  security  pendente  lite  had  been,  in  effect,  given.  By  setting 
aside  that  levy  the  plaintiffs  were  left  without  any  security,  unless  such  as 
v.9N.Y.8.no.9 — 47 
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was  found  in  the  bond.  That  whatever  security  was  afforded  by  the  bond 
should  cease  to  exist  on  the  decision  of  the  general  term  in  favor  of  tlie  de- 
fendant Rogers  would  have  left  the  plaintiffs  without  any  security  in  plue 
of  the  levy  on  the  goods  of  Rogers,  of  which  security  he  had  been  deprived 
by  the  order  of  the  special  term.  That  this  injustice  should  have  been  in- 
tended by  the  court,  or  would  have  been  acquiesced  in  by  the  plaintiffs,  is 
not  to  be  believed.  No  violence  is  done  to  the  language  of  the  bond  by  tbos 
holding,  and  the  general  drift  of  authoritative  judicial  opinion  is  in  that  di- 
rection. Robinson  v.  Plimpton,  25  N.  Y.  484;  DoolitfU  v.  Dininny,  31 N. 
Y.  350.  The  intention  of  all  the  parties  was,  in  my  opinion,  that  the  plain- 
tiffs were  to  receive,  by  means  of  the  bond,  a  security  which  should  to  the 
full  equivalent  of  the  security  they  held  by  their  levy  on  the  goods  of  Bogos. 
There  should  be  judgment  for  the  plaintiffs  in  form,  and  for  the  amount 
speciQed  in  folios  55  and  56  of  the  agreed  case.    AH  concur. 


Hand  v.  Belohbr  Mosaic  Glass  Co. 

{City  Court  of  Neio  York,  TriaX  Term.    March  29, 1S90.) 

PLXADnia — AxswER — Denial. 

In  an  action  for  breach  of  contract,  an  averment  that  defendant '  refused'  to  de- 
liver certain  goods,  as  required  by  the  contract,  is  materitd,  and  is  not  denied  by  al- 
legations of  the  answer  tbat  nothing  is  due  plaintiff  as  damages,  and  that  defend- 
ant is  and  always  has  been  "ready  and  willing"  to  deliver  the  goods. 

Action  by  Elwood  S.  Hand  against  the  Belcher  Mosaic  Glass  Company  for 
money  alleged  to  be  due  on  a  contract  by  which  defendant  agreed,  in  consid- 
eration of  the  insertion  of  an  advertisement  in  a  boolc  about  to  be  published 
by  plaintiff,  to  pay  "9220  in  trade,  on  publication  of  t>ook  and  delivery  to"  de- 
fendant of  specimen  copy.  The  complaint  alleged  that  $220  in  goods  wss  due 
under  the  contract,  and  that  defendant  bad  refused  to  deliver  said  goods, 
though  plaintiff  had  demanded  them.  Defendant  did  not  deny  the  averment 
of  refusal  as  required  by  the  contract,  but  he  denied  that  anything  was  due  as 
damages  for  breach  of  the  contract,  but  averred  that  it  was  and  always  had 
been  "ready  and  willing"  to  deliver  the  goods.  The  court  directed  a  verdiet 
for  plaintiff,  on  the  ground  that  the  answer  admitted  the  averments  of  the 
complaint. 

C.  De  Hart  Brotoer,  for  plaintiff.     Charles  E.  Crotoell,  for  defendant. 

McAdam,  G.  J.  The  stipulation  for  the  payment  of  9220  in  trade  means 
that  the  defendant  was  to  give  the  plaintiff  goods  to  the  amount  stated,  at 
market  prices,  and,  upon  refusal  to  deliver  the  goods,  the  defendant  became 
liable  to  pay  as  damages  8220.  2  Wait,  Act.  &  Def.  455;  and  see  Pinney  v. 
Qleason,  5  Wend.  393;  Rockwell  v.  Kooktoell,  4  Hill,  164;  Fletcher  v.  Denielt- 
son,  3  Bosw.  181.  The  action  being  founded  on  the  breach,  the  averment  of 
refusal  to  deliver  was  a  material  allegation,  which  the  defendant  was  bound 
to  deny,  or,  in  default,  be  regarded  as  having  admitted  the  fact  to  be  as 
charged.  Code,  §  522;  Gould,  Fl.  141.  Kot  having  denied  the  allegations  of 
refusal,  the  defendant  was  not  at  liberty  to  prove  anything  inconsistent  with 
the  admission.  Tell  v.  Bej/er,  88  X.  Y.  161;  Fleisohmann  v.  Stem,  90  N.  T. 
110.  If  there  was  but  a  qualified  refusal  to  deliver  on  the  part  of  the  defend- 
ant, it  might  conscientiously  have  denied  the  unqualified  refusal  alleged,  or 
have  pleaded  facts  showing  that  the  refusal  was  not  unqualified,  but  upon 
conditions  which  the  law  regarded  as  an  excuse  for  non-compliance  at  the  time. 
This  was  not  done.  The  allegation  that  the  defendant  was  "ready  and  will- 
ing" to  furnish  goods  to  the  plaintiff  is  unavailing,  in  view  of  the  admission 
that  it  "refused"  to  deliver.  The  allegation  in  the  answer  of  readiness  to  de- 
liver is  not  equivalent  to  performance  in  the  face  of  the  conceded  fact  of  re- 
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f  uaal,  which  is  concIusiTe  evldeivce  of  the  breach  that  gives  the  right  of  actiou. 
The  answer  created  no  issue,  and  the  direction  to  find  for  the  plaintifC  was 
right.    It  follows  that  the  motion  for  a  new  trial  must  be  denied. 


Wahlio  t>.  Standabd  Pomp  Manuf'g  Co. 

(COtf  Court  of  New  Tmrk,  Trial  Term.    April  2, 1S90.) 

C0RPO&A.T10N8 — Neootiable  Notb — ^TTnauthobizbd  Ihdobsbmbnt. 

A  negotiable  note  indorsed  in  the  name  of  a  manufacturing  corporation  \>y  the 
treasurer,  for  the  accommodation  of  tbe  maker,  cannot  be  enforced  u^Binst  the  cor- 
poration where  the  note  did  not  concern  any  business  of  the  corporation,  and  there 
'wsa  no  by-law  or  resolution  authorizing  the  treasurer  to  Indorse  negotiable  paper, 
or  any  proof  of  a  recognized  course  of  business  by  which  the  treasurer  was  held  out 
as  possessing  such  power,  or  any  eridence  that  the  corporation  ratified  the  act,  or 
derived  any  benefit  from  it,  though  the  note  is  in  the  hand  of  a  bona  fide  holder. 

Action  by  Charles  P.  Wahlig'  against  the  Standard  Pump  Manufacturing 
Company  on  a  promissory  note.  Ttiere  was  a  trial  by  the  court  without  a 
Jury.     For  former  report,  see  6  N.  Y.  Supp.  420. 

Kaufman  <£■  Sanders,  for  plaintifC.    /.  A.  ffroto,  for  defendant. 

McAdam.  C.  J.  The  note  was  made  by  Pearl,  and  indorsed:  "Standard 
Pump  Mfg.  Co.  J.  F.  Hebron,  Treasurer. "  The  note  did  not  concern  any 
business  of  the  corporation,  and  was  indorsed  by  its  treasurer  for  the  accom- 
modation of  the  maker.  There  was  no  by-law  or  resolution  of  tlie  board  of 
directors  authorizing  the  treasurer  to  indorse  negoliuble  paper;  nor  was  there 
any  proof  of  a  recognized  course  of  dealing  by  which  the  treasurer  was  held 
out  as  possessing  such  power,  or  any  evidence  of  ratification  on  the  part  of 
the  corporation.  The  corporation  received  no  beuefit  from  the  note,  and  the 
proceeds  never  reached  its  treasury.  Under  these  circumstances,  the  act  of 
the  treasurer  was  not  a  corporate  act.  Wahlig  v.  Manv/acturing  Co.,  6  N.  Y. 
Supp.  420;  Mather  v.  Trust  Co.,  7  N.  Y.  Supp.  213;  Westerjield  v.  Sadde,  7 
Daly,  826,  55  How.  Pr.  869.  Herron,  as  treasurer,  had  no  power  to  lend  the 
credit  of  the  corporation.  If  the  indorsement  was  not  a  corporate  act,  the 
fact  that  the  plaintiff  was  a  bona  fide  bolder  cannot,  even  under  MecTtanics' 
etc.,  Ass'n  v.  New  York,  etc..  Lead  Co.,  85  N.  Y.  505,  make  it  a  corpo- 
rate charge.  In  such  a  case  the  remedy  would  seem  to  be  against  the  treas- 
urer, who  acted  without  corporate  sanction,  (Green's  Brioe,  Ultra  Vires,  684.) 
upon  the  theory  that,  where  the  act  does  not  bind  the  principal,  it  binds  the 
person  who,  without  authority,  assumed  to  act  as  agent.  It  follows  that  there 
most  be  judgment  for  the  defendant. 


Johnson  et  al.  v.  Oolder  et  aZ. 
(CUy  Court  of  BrooKiun,  Oeneral  Term.    May  6, 1890.) 

KORTOAOBS— RBDBin>nON— FABTIES. 

A  mortgagee  who  has  sold  the  mortgaged  premises  at  foreclosure  sale  Is  not  a 
proper  party  to  an  action  to  redeem,  and  Is  not  made  such  by  an  allegation  in  the 
complaint  that  she  is  interfering  with  the  rents,  in  the  absence  of  any  alleged 
claim  of  right  to  do  so  as  owner  or  mortgagee  In  possession.  Clbkbht,  C.  J.,  dis- 
aenting. 

Appeal  from  special  term. 

Action  by  James  M.  Johnson  and  A.  J.  Piddlan  aj^ainst  Emily  Oolder,  H. 
W.  Bates,  Louise  £.  Bates,  S.  F.  Cowdrey,  and  others.  Plaintiffs  appeal 
from  an  order  sustaining  the  demurrer  of  Emily  Oolder. 

Argued  before  Clement,  C.  J.,  and  Van  Wyok,  J. 
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Ira  Leo  Bamberger,  for  appellants.  8.  F.,<t  F.  E.  Cowdrey,  for  respond- 
ent Emily  Colder. 

Van  Wtoe,  J.  This  is  an  action  brouglit  by  present  owners  of  tlie  equity 
of  redemption  to  redeem  mortgMged  premises  upon  payment  of  whatever  ma; 
be  found  due,  after  applying  tliereto  all  rents  received  by  the  mortgagee  in 
possession,  upon  a  certain  mortgage  made  by  one  Pontan,  a  prior  owner. 
Ttiis  mortgage  was  a  subsisting  lien  upon  the  premises  at  the  time  plaintiff 
Johnson  became  the  owner  thereof.  Plaintifl  Piddian  is  the  assignee  of 
Johnson  of  an  undivided  three-fourths  interest  of  this  cause  of  action.  De- 
fendant Emily  Golder,  respondent,  demurred  to  the  complaint  un  two  grounds, 
viz.:  (1)  That  two  causes  of  action  are  improperly  united;  (2)  that  com- 
plaint  does  not  state  facts  suflScient  to  constitute  a  cause  of  action  against 
her.  Special  term  sustained  the  same  on  the  second  ground,  and  judgment 
was  thereupon  entered  dismissing  the  complaint  as  to  Emily  Golder,  witb 
costs.    From  this  plaintiffs  have  appealed. 

The  complaint,  when  stripped  of  the  details  incident  to  an  equity  pleading, 
shows  that  Johnson  became  the  owner  in  fee-simple  of  the  premises,  subject 
to  this  Pontan  mortgage.     While  he  was  such  owner,  defendiint  H.  W.  Bats, 
the  assignee  of  that  mortgage,  foreclosed  the  same  in  the  supreme  court,  but 
failed  to  make  Johnson  (the  owner  of  the  equity  of  redemption)  a  party  to 
that  action.     At  the  foreclosure  sale,  defendant  Louise  £.  Bates  was  the  pur- 
chaser and  grantee  thereof.    Thereafter  Louise  E.  Bates  mortgaged  the  same 
premises  to  Golder.     Thereafter  Golder  foreclosed  her  mortgage  in  the  su- 
preme court,  and  at  the  sale  defendant  Cowdrey  became  the  purchaser  and 
grantee  thereof.     This  last  foreclosure  and  sale  certainly  divested  Qolder  of 
all  interest,  of  whatever  kind,  which  she  ever  had,  or  might  have  had,  or 
could  have  claimed  in,  to,  or  upon  the  premises  by  virtue  of  the  mortgage 
made  to  her  by  Louise  E.  Bates.     She  then  parted  absolutely  and  irrevocable 
with  her  only  claim  to  the  mortgage  "r  premises.     Assuming  that  Cowdrey 
is  a  mortgagee  in  possession  by  the  devolution  upon  hiiu  of  the  original  rights 
of  H.  W.  Bates  in  the  Pontan  mortgage  through  the  foregoing  chain  of  cir- 
cumstances, and  that  he  consented  to  the  redemption  by  Johnson  of  the  prem- 
ises from  the  Pontan  mortgage  upon  the  payment  of  the  sum  ascertained  to 
be  actually  due,  would  it  ufEect  any  right  of  Golder,  or  could  she,  with  tin 
least  semblance  of  right,  object  to  it?    No;  for  she  has  parted  with  everj 
shadow  of  interest,  and  Cowdrey  has  become  possessed  of  every  claim  she 
ever  had.    Suppose  Cowdrey  should  by  mutual  agreement  convey  to  plaintiffs 
all  bis  right,  title,  and  interest  in  these  premises;  would  it  in  any  way  affect, 
Injure,  or  benefit  Golder?    Ko  judgment  can  be  granted  in  this  action,  in  re- 
spect to  these  premises,  which  will  affect  in  the  least  degree  defendant  Golder, 
for  she  has  absolutely  no  interest  in  the  premises.     But,  say  the  plaintiffs,  if 
the  foregoing  facts  do  not  constitute  a  cause  of  action  against  Golder,  then  tbe 
allegation  in  the  nineteenth  subdivision  of  the  complaint  will  do  so.    The  alle- 
gation "that  defendants  H.  W.  Bates,  Louise  E.  Bates,  Emily  Golder,  and 
8.  F.  Cowdrey  have  and  are  collecting  the  rents"  does  not  help  the  plaintiffs 
in  their  contention;  for  it  has,  according  to  the  allegations  of  the  complaint, 
no  connection,  so  far  as  Golder  is  concerned,  with  an  action  to  redeem  mort- 
gaged premises.     Plaintiffs  do  not  allege  that  Golder  ever  had  possession,  or 
the  right  of  possession,  or  ever  claimed  any  right  of  possession,  or  ever  was, 
or  ever  claimed  to  be,  a  mortgagee  in  possession.    Under  such  circumstances, 
either  a  trespass  upon  the  premises,  or  an  interference  wiih  the  rents  by 
Golder  without  any  alleged  right  or  claim  of  right  to  do  so  as  an  owner,  oras 
a  mortgagee  in  possession,  does  not  make  her  a  proper  party  to  an  action  to 
redeem  mortgaged  premises.    For  either  of  such  wrongs  there  is  a  remedy  in 
an  action  against  her  by  the  party  injured,  if  the  facts  to  sustain  acaaseof 
action  for  either  of  such  wrongs  are  pleaded,  but  no  such  cause  of  action  is 
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set  forth  In  the  complaint  herein.  "There  is  no  rale  in  equity  or  law  which 
authorizes  the  bringing  in  of  parties  who  have  no  inlierent  right  to  defend 
the  action  brought."  Spring  v.  Short,  90  N.Y.biHi.  Judgment  affirmed, 
with  costs. 

C1.BMEIIT,  G.  J.,  dissents. 


M1KKEL8EM  V.  OoBAN  &  Inland  Transf.  Ck>. 

{City  Court  or'  Braoklyii,  Oeneral  Term.    May  3, 1890.) 

Nkguosnck — Froyiko  of  Just. 

Plaintiff,  while  employed  on  defendant's  ship,  was  injared  by  the  breaking  of  a 
rope.  It  was  oonceded  a  three-inoh  rope  was  unsultaDle.  Three  witnesses  for 
plaintiff  teatlfled  that  the  rope  in  question  was  only  three  inches  thick,  and  three 
witnesses  for  d^endant  testifled  that  it  was  not  less  than  four  inches.  Held,  that 
the  question  of  defendant's  negligence  was  for  the  jury,  and  their  ▼erdiot  for 
plaintiff  would  not  be  disturbed. 

Appeal  from  trial  term. 

An  action  by  Louis  Milclielsen  to  recover  for  injuries  sustained  whiie  en- 
gaged ill  dismantling  a  vessel  owned  by  defendant,  the  Ocean  &  Inland  Trans- 
portation Company.  While  the  main  topmast  was  being  lowered,  the  rope 
which  held  it  broke,  and  the  mast  fell  on  plaintiff's  leg,  causing  the  injuries 
complained  of.  There  was  a  verdict  for  plaintiff,  and  from  the  judgment  en- 
tered thereon  defendant  appeals. 

Argued  before  Clement,  C.  J.,  and  Osborne,  J. 

John  Berry,  tor  appellant.    /.  S.  Suianntrom,  for  respondent. 

Clement,  C.  J.  We  are  of  opinion  that  the  questions  involved  in  this  case 
were  of  fact,  and  that  the  learned  trial  judge  properly  instructeil  the  jury  as 
to  the  law  applicable  to  the  facts  of  the  case.  The  defendant's  counsel  moved 
to  dismiss,  at  tlie  end  of  the  testimony  in  behalf  of  the  plaintiff,  and  at  the 
conclusion  of  the  trial,  and  excepted  to  the  denial  of  the  motions,  and  there 
are  no  other  exceptions  in  the  case.  The  counsel  for  the  defendant  requested 
the  court  to  charge  that  the  master  is  not  bound  to  furnish  the  best-known 
appliances;  that  he  is  bound  only  to  furbish  such  as  are  reasonably  safe; 
which  request  was  charged.  There  were  three  witnesses  for  the  plaintiff 
who  testified  that  the  rope  which  was  furnished  was  only  three  inches  in 
thickness,  and  three  witnesses  for  the  defendant  testifled  that  it  was  not  less 
than  four  inches,  and  the  only  question  as  to  the  negligence  of  the  defendant 
was  whether  the  rope  was  of  the  size  testifled  to  by  the  witnesses  for  the 
plaintiff  or  the  defendant;  for  the  reason  that  the  witnesses  for  the  defendant 
conceded  that  a  three-inch  rope  was  not  suitable  to  use  in  the  work  at  which 
plaintiff  was  engaged  when  he  was  injured.  Capt.  Littiefleld  said  that  he 
furnished  a  four  and  one-half  inch  rope,  but  he  also  says  that  the  rope  which 
broke  was  the  one  he  furnished.  The  question  of  the  negligence  of  the  de- 
fendant was  dearly  one  of  fact,  and  therefore  was  properly  submitted  to  the 
jury.  The  question  of  contributory  negligence  was  also  one  of  fact.  The 
plaintiff  had  a  right  to  assume  that  the  master  lia<l  performed  the  duty  which 
the  law  imposed  on  him,  and  the  servant  is  not  called  upon  to  test  appli- 
ances, and  is  not  assumed  to  have  the  same  knowledge  and  skill  as  the  mas- 
ter. The  verdict  was  not  against  the  weight  of  evidence,  as  there  were  the 
same  number  of  witnesses  for  plaintiff  as  for  the  defendant,  and,  within  the 
authorities,  the  damages  were  not  excessive.  Judgment  and  order  denying 
a  new  trial  affirmed,  with  costs. 
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Titus  «.  Haymes  et  al. 
(Ottl/  Court  of  Brooklyn,  Cteneral  Term.    May  3, 1880.) 

UOBTSAOBB — AaaiONMBKT — RiOHTS  07  ASSIONEE. 

Where  a  mortgage  has  been  duljr  assigned,  any  anbseqaent  agreement  between 
the  mortgagor  and  mortgagee  cannot  affect  the  rights  of  the  assignee. 

Appeal  from  special  tdrro . 

Action  to  foreclose  a  mortRage,  brought  by  William  P.  Titos  against  John 
£.  Haynes  and  Ann,  his  wife,  impleaded  with  Lucy  K.  Merwin.  There  was 
judgment  for  plaintiff.     Defendants  appeal. 

Argued  before  Clement,  0.  J.,  and  Osbobne.  J. 

S.  A.  UnderhiU,  for  appellants.    Moore  <b  Moore,  for  respondent 

Osborne,  J.  On  May  22, 1886,  defendants  Haynes  and  wife  execated  and 
delivered  to  the  defendant  Merwin  their  bond  and  mortgage  on  the  premisfs 
Ko.  108  Second  place,  Brooklyn,  to  secure  the  payment  of  ;$2,000  in  three 
years,  with  interest  at  5  per  cent.,  payable  on  the  Ist  days  of  Janimiy  and 
July.  The  bond  contained  the  usual  80-day  interest  clause.  This  action  was 
brought  by  plaintiff,  as  assignee  of  said  bond  and  mortgage,  to  foreclose  the 
same  by  reason  of  the  default  in  the  payment  of  the  interest  which  became 
due  July  1, 1888;  plaintiff  having  elected  that  the  whole  principal  sumshonld 
become  due  under  the  80-day  interest  clause.  The  plaintiff  claimed  that  said 
bond  and  mortgage  were  duly  assigned  to  him  by  assignment  dated  May  22, 
1888,  and  recorded  May  28,  1888.  Defendant  Haynes  and  wife  set  op  as  a 
defense  that  the  assignment  of  the  bond  and  mortgage  was  not  bona  ftde,  and 
that  they  had  an  agreement  with  the  defendant  Merwin,  who  was  a  tenant 
under  Haynes  of  a  portion  of  the  premises,  that  she  was  to  apply  her  rent  to 
the  payment  of  the  interest  to  become  due  on  her  mortgage,  and  alio  the  in- 
terest on  a  prior  mortgage,  and  the  taxes  and  water-rates  that  were  in  arrears. 
They  claim  that  this  agreement  was  verbally  made  in  April,  and  was  reduced 
to  writing,  and  a  quitclaim  deed  of  the  premises  was  made  to  the  defendant 
Merwin  un  May  2A,  1888,  two  days  after  the  assignment  of  the  bond  and 
mortgage  by  Merwin  to  plaintiff  as  collateral  security  for  the  payments  to  be 
made  by  her. 

Whatever  may  be  the  contentions  between  the  defendant  Haynes  and  the 
defendant  Merwin  as  to  what  the  agreement  or  arrangement  between  them 
was,  it  is  a  sufiHcient  answer  thereto,  for  the  purposes  of  this  appeal,  that  the 
learned  trial  judge  has  found  that  said  Merwin  duly  assigned  said  bond  and 
mortgage  to  the  plaintiff,  as  alleged,  on  May  22,  1888.  We  have  no  hesita- 
tion in  saying,  after  a  careful  examination  of  all  the  evidence,  that  said  find- 
ing WHS  fully  sustained  by  the  evidence.  This  being  the  case,  the  appeal  on 
the  merits  is  substantially  disposed  of  in  favor  of  the  respondent. 

The  exceptions  taken  at  folios  89  and  91  are  untenable.  The  agreement 
itself — Exhibit  B — stated  precisely  what  the  quitclaim  deed  was  given  for; 
and  that  could  not  be  varied  by  parol  evidence.  Defendant  Haynes  had  al- 
ready testified  fully  as  to  the  events  preceding  the  delivery  of  Exhibit  B  and 
the  quitclaim  deed;  and  those  papers  were  in  evidence,  coupled  with  his  tes- 
timony, as  constituting  his  alleged  defense.  We  are  at  a  loss  to  discover 
how  the  exclusion  of  the  question  objected  to  excluded  his  alleged  defense,  as 
claimed  by  the  learned  counsel  for  appellants. 

None  of  the  other  exceptions  to  the  findings  and  conclusions  of  the  coort 
below  possess  any  merit,  or  seem  to  call  for  any  discussion.  The  judgment 
must  be  atUrmed,  with  costs. 
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Brand  9.  GoDwm. 

(Common  Pleaa  of  New  Tork  City  and  County,  Oeneral  Term.    Hay  6, 1890.) 

AnsAi.  TO  CouBT  or  Appbalb. 

An  appeal  will  be  granted  to  the  court  of  appeals  from  a  decision  of  the  general 
term  of  the  common  pleas,  where  the  questions  involved  present  features  not 
olearly  within  former  decisions,  and  the  liability  of  appellant  is  highly  penal,  and 
many  other  pending  actions  will  depend  upon  the  adjudication. 

On  application  for  leave  to  appeal  to  the  court  of  appeals.  Por  opinion  on 
the  merits,  see  8  N.  Y.  Supp.  339. 

Argued  before  Larremobb,  C.  J.,  and  DAI.T  and  BisoHOFF,  JJ. 
Nelson  Smith,  for  appellant.     W.  W.  Badger,  for  respondent. 

BiscHOFF,  J.  Ttie  questions  presented  on  this  appeal,  while  nut  entirely 
novel,  iiaving  in  the  main  been  settled  by  the  decisions  of  the  highest  appel' 
late  court  of  this  state,  yet  present  some  features  not  clearly  embraced  within 
ifaose  decisions;  and  for  the  reason  that  tiie  liability  of  the  defendant  is  highly 
penal,  and  that  many  other  pending  actions,  arising  out  of  the  subject-mattec 
of  this  appeal,  will,  in  their  result,  depend  upon  the  adjudication  in  this  case, 
I  think  that  permission  should  be  extended  to  the  appellant  to  appeal  to  the 
court  of  appeals.    Jaokaon  v.  Purchase,  1  Hilt.  857.    All  concur. 


Haues  et  al.  v.  JuSD. 

(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    April  7, 1890.) 

BKcnnrrT  fob  Costs — DBPOsiTioNS-^nDioiAi,  Disoretiok. 

Non-resident  plaintiffs  were  required,  as  a  condition  precedent  to  the  allowance 
of  a  commission  to  teke  testimony  abroad,  to  give  security  for  defendant's  costs  of 
the  action.  Plalntiits  had  delayed  their  application  without  apparent  cause,  and  a 
recovery  on  their  cause  of  action  was  doubtful.  Held,  that  the  condition  was  rea- 
sonable, under  Code  Civil  Proo.  N.  7.  {  889,  providing  that,  "upon  granting  the 
order,  the  court  or  judge  may  impose  such  terms  as  justice  requires. " 

Appeal  from  special  term. 

Action  by  John  J.  Hames  and  Henry  Staples  against  John  B.  Jndd  to  re- 
cover for  goods  sold  and  delivered.  Plaintiffs  appeal  from  so  much  of  an  or- 
der granting  them  a  commission  to  take  testimony  abroad  as  requires  them  to 
give  security  for  defendant's  costs.  Code  Civil  Froc.  §  889,  provides  that, 
"  upon  granting  the  order,  the  court  or  judge  iaay,  in  any  case,  impose  such 
terms  as  justice  requires. " 

Argued  before  Lakremore,  G.  J.,  and  Dax.t,  J. 

Smith  A  White,  for  appellants.    /.  C,  O'Connor?  Jr.,  for  respondent. 

DAI.T,  J.  Usually  the  granting  of  a  commission  is  a  matter  of  course,  the 
discretion  of  the  court  being  exercised  with  respect  to  staying  proceedings; 
but  the  Code  now  expressly  authorizes  the  court  to  impose  terms.  Section 
889.  In  this  case  the  plaintiffs  (who  are  non-residents)  are  required  to  give 
security  for  defendant's  costs  of  the  action  as  a  condition  of  allowing  them 
a  commission  to  take  testimony  abroad.  The  case  having  been  originally 
brought  in  a  district  court,  and  removed  to  this  court,  the  defendant  bad  no 
right  to  require  security  for  costs,  (see  special  term  decision  in  this  case;)' 
but  there  can  be  no  doubt  of  the  power  of  the  court  to  require  such  security, 
as  terms  upon  the  allowance  of  a  commission,  if  the  circumstances  of  the  case 
are  such  that  justice  requires  it,  to  quote  the  language  of  section  889.  In  this 
case  it  appears  that  the  plaintiffs  have,  without  apparent  cause,  delayed  their 
application  for  a  commission;  and  it  also  appears  that  a  recovery  upon  their 
present  alleged  cause  of  action  may  be  doubtful.    It  seems  from  the  alfidavit 

I  See  note  at  end  of  opinion. 
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of  Mr.  Peabodj,  managing  clerk  for  defendant's  attorney,  that  In  Octobo', 
1889,  plaintiS's  attorney  asked  his  consent  to  an  amendment  of  the  complaint, 
substituting  anotlier  cause  of  action,  upon  which,  as  they  stated,  they  thouglit 
they  would  be  more  likely  to  recover.  If  there  seems  a  prospect  of  defend- 
ant's succeeding,  and  he  is  required  by  the  issuance  of  a  commission  to  suffer 
delay,  or  to  incur  additional  expense,  and  his  judgment  for  costs  could  not  be 
collected  by  execution,  as  plaintiffs  are  iion-residenis,  it  does  not  seem  unrea- 
sonable to  require  security  for  such  costs  from  plaintiff  when  he  asks  for  the 
commission.  The  order  appealed  from  should  be  in  all  things  afllrnied,  with 
$10  costs  and  disbursements. 

NOTE. 

The  opinion  of  the  special  term  referred  to  was  delivered  January,  1890,  on  a  motion 
to  require  non-resident  plaintiffs  to  flle  security  for  costs  in  an  action  originaUy  com- 
menced in  a  district  coart,  and  removed  to  the  court  of  common  pleas,  and  is  as  fol- 
lows: 

D1.I.T,  J.  This  application  is  made  under  the  general  provision  of  the  Code,  {  3388, 
relating  to  security  for  costs.  It  provides  that  the  defendant  may  require  such  aeca- 
rity  "In  an  action  brought  in  a  court  of  record, "  and  it  is  contended,  by  this  defend&at 
that  an  action  removed  into  this  court  is  an  action  "  brought"  in  this  court.  I  cannot 
agree  in  such  a  construction  of  the  statute.  The  word  "brought, "  in  the  section  in 
question,  signifies  "begun "or "commenced. "  The  phrase  "to  bring  an  action"  has  set- 
tled, customary,  legal,  as  well  as  general,  meaning,  and  refers  to  the  initiation  of  legal 
proceedings  in  the  suit.  The  fact  that  the  word  "  commenced  "  is  used  in  the  same  sec- 
tion of  the  Code,  as  applied  to  the  beginning  of  the  action,  does  not  conflict  with  this 
view,  since  the  two  expressions  "brought"  and  "commenced"  mean  the  same  thing. 
The  word  "brought"  has  never  been  used  as  synonymous  with  " removed "  in  osses  of 
removal  of  actions  from  one  court  to  another.  Un  the  contrary,  in  the  sections  of  the 
Code  relating  to  such  removal  the  word  "brought"  is  applied  to  the  commencement  of 
the  action  in  the  court  from  which  it  is  removed.  Code,  is  319,  S43.  The  legislators  evi- 
dently intended  that  a  plaintiff  who  brought  his  action  in  a  court  not  of  record,  where 
such  court  had  jurisdiction,  should  not  tie  required  to  give  security  for  costs.  The  ob- 
jection of  the  legislation  is  plain  enough ;  it  is  to  encourage  resort  to  the  Inferior  courts 
In  matters  of  which  they  have  jurisdiction ;  and  tlie  defendant,  by  removing  the  canse 
into  a  court  of  record,  cannot  deprive  the  plaintiff  of  the  immunity  which  he  has  gtised 
by  resorting  in  the  first  Instance  to  the  favored  tribunal.  The  cases  cited  by  the  defend- 
ant, as  to  the  statua  of  an  action  after  its  removal  to  this  court,  have  no  application, 
as  this  motion  is  made  upon  a  spechil  statutory  provision.  Motion  denied,  with  (10 
costs. 


Lanb  et  al.  o.  Huhbebt. 
(Common  Pleat  cf  New  York  Citu  and  County,  &enerai  Term.    May  7, 18».) 
APPBAI/—PRA.OTIOE— Deposit  in  Libc  of  Bokd. 

Where  appellant  makes  a  deposit  instead  of  giving  an  undertaking  with  secarity, 
failure  to  deposit  a  sum  equal  to  the  amount  for  which  the  undertaking  was  re- 
quired to  be  given,  as  provided  by  Code  Civil  Proc  N.  Y.  ji  1306,  is  a  mere  irregu- 
larity which  may  be  ouf^d. 

Motion  to  dismiss  appeal. 

Action  by  George  W.  Lane  and  others  against  Elias  C.  Humbert.  There  was 
a  judgment  for  plaintiffs,  and  defendant  appeals.  Bespondents  now  move 
to  dismiss  the  appeal  for  want  of  prosecution  and  for  irregulaiity. 

Argued  before  Larkemore,  C.  J.,  and  Daly  and  Bisohoff,  J  J. 

P.  C.  Talman,  for  appellant.  Haauall,  Clarke  &  Vandorpoel,  for  respond- 
ents. 

Per  Curiam.  Section  1326  of  the  Code  provides  that,  to  render  an  appeal 
effectual  for  any  purpose,  the  appellant  must  give  a  written  undertaking  to 
the  effect  that  be  will  pay  all  costs  and  damages  which  will  be  awanled 
against  him  on  the  appeal,  not  exceeding  $500.  This  the  appellant  did  not 
do,  but,  instead,  procured  an  order  from  a  judge  of  the  city  court  slaving 
proceedings  on  the  part  of  the  respondents  pending  the  appeal  to  this  court 
upon  the  deposit  of  $100  with  the  clerk  of  that  court  In  lieu  of  the  requited 
undertaking.    Section  1306  of  the  Code  provides  that,  where  a  depusit  of 
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money  is  made  instead  of  secnrity,  auch  deposit  must  be  in  a  sum  equal  to  tlie 
amount  for  wliicli  the  undertaking  is  required  to  be  given.  Tlierefore  the 
deposit  Is  inadequate,  and  the  appellant  has  failed,  in  that  respect,  to  per- 
fect bis  appeal  as  required  bylaw.  But  this  is  an  irregularity  which  may 
be  cured.  The  appellant  also  failed  to  serve  the  papers  required  within  the 
time  prescribed  by  the  rules  and  practice  of  this  court,  although  we  think  his 
counsel,  in  his  affidavit,  has  sufficiently  excused  bis  laches  in  this  respect. 
The  motion  to  dismiss  the  appeal  will  therefore  be  denied,  provided  the  nppel- 
Jant  applies  at  special  term,  on  or  before  the  9th  instant,  for  leave  to  perfect 
his  appeal  as  required  by  law,  and  stipulates  to  argue  the  said  appeal  at  this 
general  term  on  or  before  thp  15th  instant;  otherwise  the  appeni  will  be  dis- 
missed, with  costs.  Ten  dollars'  costs  of  this  motion  to  the  respundents,  to 
abide  tiie  event.    All  concur. 


Pjeofle  v.  Kubtz  et  at, 
ICommon  Plea*  of  New  York  CUy  and  County,  Oenerdl  Term.    May  7, 1880.) 

1.   BaH/— FOBFEITBD  ReCOONIZAJIOE— VaCATIOX  OF  JUDOMENT. 

A  judgment  entered  on  a  forfeited  recop^nizance  will  not  be  vacated  when  the 
iwpers  ntil  to  show  tbat  the  principal  has  either  surrendered  himself,  or  been  sur- 
rendered by  his  surety,  or  that  the  surety  has  made  diligent  efforts  to  secure  and 
surrender  the  principaL 
i,  Bajib— NoncB  to  Subbtt. 

The  fact  that  the  surety  had  no  notice  to  produce  bis  principal  on  the  day  when 
the  recognizance  was  forfeited  is  immaterial,  because  a  party,  under  recognizance, 
may  be  called  on  any  day  during  the  oontinnanoe  of  the  court. 

Application  to  discharge  a  judgment  on  a  forfeited  recognizance. 
Argued  before  Larbemobb,  C.  J.,  and  Dai.t  and  Bischoff,  JJ. 
J.  H.  Fellotot,  Dist.  Atty.,  for  the  People.    /.  N.  Miller,  for  defendant 
surety. 

Per  Citbiam.  The  principal  was  indicted  on  the  25th  of  October,  1888, 
for  the  crime  of  grand  larcency,  and  for  criminally  receiving  stolen  property. 
He  was  arrested  and  on  the  23d  of  November,  1888,  he,  together  with  the 
surety,  entered  into  a  recognizance  in  the  sum  of  01,500  for  his  appearance  to 
answer  the  indictment.  The  case  was  on  the  calendar  of  the  court  of  general 
sessions  on  the  11th  of  April,  1889,  when  the  principal  failed  to  appear,  and 
the  surety  did  not  produce  him  according  to  the  terms  of  the  recognizance, 
which  was  thereupon  forfeited,  and  afterwards  judgment  duly  entered  upon 
such  forfeiture.  The  papers  submitted  fail  to  show  tbat  the  principal  has 
either  surrendered  himself  or  been  surrendered  by  his  surety,  or  that  the 
surety  has  made  diligent  eftorts  to  secure  the  principal  and  surrender  hilta. 
Under  such  circumstances,  an  application  to  discharge  a  judgment  entered 
upon  a  forfeited  recognizance,  made  before  the  prisoner  is  produced  or  tried, 
or  a  nolle  prosequi  entered,  is  premature,  and  cannot  be  considered.  People 
V.  Fields,  6  Daly,  410.  People  v.  Deery,  Id.  493.  It  is  also  required  by  law 
that,  upon  a  motion  to  vacate  and  set  aside  a  judgment  on  a  forfeited  recog* 
nizance,  the  certificate  of  the  district  attorney  that  the  people  have  lost  no 
rights  by  reason  of  the  failure  of  the  surety  to  produce  the  principal  in  com- 
pliance with  the  terms  of  the  recognizance  given  by  them,  and  also  a  certifi- 
cate of  the  sheriff  that  all  fees  and  charges  have  been  paid,  must  be  annexed 
to  the  application.  Sections  1482,  1488,  c.  410.  Laws  1882.  The  applicant 
has  failed  to  present  such  certificates.  The  fact  that  the  surety  had  Jio  notice 
to  produce  bis  principal  on  the  day  when  the  recognizance  was  forfeited  can- 
not avail,  because  a  party  under  recognizance  may  be  called  on  any  day  during 
the  continnance  of  the  court.  People  v.  Blankman,  17  Wend.  252.  The 
application  should  therefore  be  denied,  with  $10  costs. 
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O'JfEUX  e.  HowB. 
(Common  Pleat  of  New  York  City  and  Cotmiy,  Oeneral  Term.   May  B,  189a) 

1.  F^OrOIW  AKD  BBOKEBS— COMHIBSIOSS— BVIDBNOB. 

In  an  action  to  recover  commissions  on  the  sale  of  defendant's  goods,  evidenoe 
that  after  plaintiff  left  defendant's  employ,  customers  to  whom  he  had  ori^allr 
mane  sales  Donght  more  goods,  does  not  make  out  a  case  for  commissions  upon  soca 
later  purchases. 
8.  Samb— Books  of  Fbisoiull. 

The  facts  that  the  accounts  of  sii«di  customers  were  marked  in  defendant's  books 
with  the  initials  of  plaintiff  to  designate  them  as  his  customers  does  not  proretiiat 
such  later  sales  were  made  by  bun,  it  further  appearing  that  the  marks  wem 
originally  made  on  old  accounts  while  plaintiff  was  in  defendant's  employ,  acd 
were  continued  in  the  subsequent  accounts  by  the  book-keepers  for  their  own  coa 
Teuience,  and  not  by  order  of  defendant. 

8»  WiTNBSB— EuiflNATION— LbADINO  QCBBTIONB. 

Leading  questions  being  within  the  discretion  of  the  court  or  referee,  no  excep- 
tions lie  to  their  allowance. 
^  RBFBBBNOB—TBBiinrATioii— Nonas. 

Under  Code  Civil  Proc.  N.  T.  $  1019,  stating  that  a  notice  to  endareterenoe,  when 
a  report  is  not  filed  or  delivered  within  60  days,  may  be  served  before  the  r^wrt  is 
flled  or  delivered,  a  notice  to  terminate,  served  after  the  filing  of  the  report,  is 
nugatory. 

Appeal  from  city  conrt,  general  term. 

Action  hy  Hugh  O'Neill  against  Ephraim  Howe  to  recover  $750  on  acoouot 
of  work,  labor,  and  services  in  tiie  sale  of  defendant's  goods  on  commission. 
The  answer  admitted  a  small  indebtedness,  and  coanterclaimed  for  a  balance 
for  good.s  sold  and  delivered  to  plaintiff.  The  action  was  referred,  and  a  judg- 
ment entered  npon  tlie  report  of  the  referee  in  favor  of  defendant  for  costs 
was  affirmed  by  the  general  term  of  the  city  court  of  New  York,  and  plaintiff 
again  appeals. 

Argueil  before  Labbbuore,  G.  J.,  and  Dai.t  and  Bischoff,  JJ. 

Thomas  Bracken,  for  appellant.    J.  Woolsey  Sheppard,  for  respondent 

Di^LT,  J.  The  plaintiff  claimed  for  work,  labor,  and  services  in  the  sale  of 
defendant's  goods  on  commission,  at  request  of  defendant,  from  March  1, 
1886,  to  May  23,  1887.  Upon  the  trial  before  the  referee,  it  appeared  that  be 
had  been  selling  to  certain  customers  of  defendant  for  several  years  before 
that  period ;  and  the  claim  now  made  seems  to  be  based  upon  the  theoty  tiiat 
be  is  entitled  to  commissions  upon  all  subsequent  sales  by  defendant  to  tboae 
customers,  whether  he  can  or  cannot  prove  that  such  subsequent  sales  were 
in  any  instance  made  by  him.  This  is  apparent  from  the  fact  that  the  plain- 
tilt  is  not  able  to  give  testimony  as  to  any  sale  during  the  period  specified  in 
his  complaint,  but  bases  bis  riglit  upon  the  fact  that  sales  to  such  persons  dur- 
ing said  period  appear  upon  defendant's  books.  Thus  in  his  direct  ezamiiu- 
tion  he  says,  in  answer  to  the  question,  "Look  at  the  bill  of  particulars  sboirn 
you,  and  state  when,  giving  the  date  as  near  as  you  can,  you  sold  Mrs.  Ac- 
new?"  he  answers,  "Mrs.  Agnew  was  my  customer,  and  ail  that  she  bought 
I  claim,"  aud  afterwards  says  that  he  cannot  state  how  much  goods  he  sold 
her;  that  he  knows  be  sold  to  her  by  defendant's  books.  In  respect  to  uUes 
to  Mr.  Bulger,  he  says:  "He  was  my  customer,  and  I  claim  all  salea."  So. 
with  respect  to  Mr.  Bach,  he  says,  in  answer  to  the  question:  "You  sqryon 
sold  Mr.  Bach  $7,432.97  during  the  year  Wi&f  Anstoer.  According  to  your 
books,  yes."  But,  in  answer  to  the  further  question  whether  the  books  show 
anything  more  than  a  bill  of  goods  from  defendant  to  Bach,  he  answers:  "Not 
that  I  know  off."  With  respect  to  sales  to  Carberry,  he  says:  "Idon'trscol- 
lect  any  particular  transaction  that  I  sold  him  goods  during  the  year  1886. 
That  applies  to  all  my  testimony  given  upon  the  transactions  in  regard  to 
sales."  He  afterwards  swore  that  there  might  be  a  few  parties  from  whom 
be  brought  orders  during  the  period  covered  by  his  complaint:  that  he  did  not 
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negotiate  a  sale  to  Bach,  whose  accoant  on  the  books  was,  as  before  stated, 
f7,432.97;  that  he  ceased  to  be  in  the  employ  of  defendant  in  the  latter  part 
of  1885  or  the  spring  of  1886;  that  he  previously  kept  a  book  in  which  he  en- 
tered his  sales,  but  ceased  to  enter  for  1886  because  he  was  working  in  W. 
Macy's,  and  sent  postal  cards  whenever  he  got  an  order.  The  defendant  ren- 
dered him  an  account  of  his  sales,  including  the  period  in  question,  and  offered 
to  pay  him  the  amount  of  commissions  computed  thereon.  He  was  allowed 
a  recovery  for  this  amount,  which  was  admitted  by  the  answer,  but  for  nothing 
farther. 

I  do  not  see  how  the  finding  of  the  referee  can  be  disturbed  by  us.  The 
mere  fact  that  the  plaintiff  had  originally  made  sales  to  certain  customers,  and 
that,  after  he  left  the  defendant's  employ,  they  bought  more  goods,  does  not 
make  out  a  case  for  commissions  upon  such  later  purchasers.  If  it  did,  then 
he  would  be  entitled  to  commissions  upon  sales  by  defendant  to  such  persons 
as  long  as  defendant  continued  in  business,  irrespective  of  any  efforts  of  his 
own  to  induce  such  sales.  No  such  continuing  liability  of  defendant  could 
be  enforced  without  some  proof  of  a  contract  to  that  effect.  Ordiimrily  the 
leaving  of  defendant's  employ  would  terminate  the  contract  for  a  commission 
on  sales  and  any  claim  for  commissions  where,  as  in  this  case,  the  claim  is 
based  upon  work,  labor,  and  services  in  the  sale  of  goods  at  defendant's  re- 
quest. It  is  true  that  some  of  the  customers,  called  by  plaintiff  as  witnesses, 
swear  that  all  they  bouglit  they  bought  through  plaintiff;  but  this  testimony 
is  very  loose  and  general.  It  is  a  conclusion  of  the  witness,  rather  than  a  state- 
ment of  fact.  But,  further,  it  is  not  shown  that  the  sales  to  those  persons 
entitle  plaintiff  to  more  than  he  received. 

It  is  also  true  that  tlieaccounts  of  the  customers  in  defendant's  books,  upon 
which  accounts  plaintiff  demands  these  commiBSiuns,  are  marked  with  the 
name  or  the  initials  of  plaintiff,  in  order  to  designate  them  as  his  customers; 
but  these  marks  were  originally  made  upon  old  accounts  while  plaintiff  was 
in  defendant's  employ,  and  were  continued  on  the  subsequent  accounts  by  the 
book-keepers.  But  such  designation,  so  made,  does  not  prove  that  such  later 
sales  were  made  by  plaintiff.  Besides,  the  marks  were  put  there  by  book- 
keepers of  defendant  for  their  own  convenience  in  making  up  the  plaintiff's 
accounts,  and  not  by  order  of  the  defendant. 

There  was  a  conflict  of  testimony  as  to  whether  the  agreement  between 
plaintiff  and  defendant  was  for  a  commission  apon  sales,  or  upon  collections 
made  by  him,  and  the  referee  found  it  was  the  latter.  The  evidence  is  ample 
to  sustain  tlie  finding.  The  counter-claim  was  proved.  It  was  shown  that 
the  sales  made  by  defendant  to  Dugan  were  really  made  to  plaintiff.  Conklin 
swears  that  plaintiff  told  him  that  be  owned  the  Dugan  business,  and  that  he 
wanted  the  goods  sent  in  Dugan's  name. 

The  exceptions  were  not  well  taken.  The  motion  to  strike  out  the  stipula- 
tion as  to  stenographer's  fees  was  denied  upon  the  question  of  fact.  Appellant, 
in  Ills  brief,  states  that  it  was  inserted  without  his  knowledge,  but  this  ground 
was  not  stated  in  the  motion  to  strike  out.  There  is  no  exception  at  folio  59. 
The  question  at  folio  113,  as  to  statements  made  by  plaintiff  to  a  third  party, 
was  not  competent  evidence  for  plaintiff,  and  was  properly  ruled  out.  The 
written  or  printed  contents  of  a  card  not  produced,  as  to  which  a  question 
was  asked  at  folio  116,  was  properly  ruled  out.  No  exception  will  lie  to  the 
allo4'ance  of  a  leading  question.  Leading  questions  are  in  the  discretion  of 
the  referee.  The  appellant  refers  to  a  number  of  other  exceptions  as  valid, 
without  arguing  them  upon  his  brief.  An  examination  of  the  record  discloses 
no  error  in  the  rulings  excepted  to.  The  exception,  at  folios  186  and  187,  to 
the  direction  that  plaintiff  proceed  with  his  examination  in  the  absence  of  one 
of  defendant's  ledgers,  which  he  desired  to  use,  is  not  ground  for  reversal. 
The  plaintiff  should  have  given  notice  to  produce  the  ledger,  and  then  recalled 
the  witness.    As  to  the  exception  at  folio  256,  no  question  was  disallowed. 
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The  cross-examination  of  defendant  upon  bis  books  was  folly  permitted.  The 
evidence  disallowed  at  folios  270  and  272  seems  to  be  immaterial.  There  is 
no  exception  at  folio  272.  The  other  rulings  complained  of  do  not  show  otor 
on  the  part  of  the  referee. 

There  can  be  no  question  as  to  the  filing  of  the  referee's  report.  The  Code 
expressly  states  that  the  notice  to  terminate  the  reference,  when  a  report  ii 
not  filed  or  delivered  within  60  days,  may  be  served  before  the  report  is  filed 
or  delivered.  This  was  not  done  in  this  case.  The  report  was  filed  beforethe 
notice  was  given.  The  case  of  Little  v.  Lynch,  99  N.  Y.  112.  1  K.  £.  Bep. 
812,  relied  upon  by  appellant,  was  a  case  in  which  the  notice  was  given  be- 
fore the  report  was  delivered  or  filed. 

The  stipulation  to  pay  referee's  fees  at  the  rate  agreed  upon,  which  stipa- 
lation  is  manifested  by  an  entry  in  the  minutes,  is  valid.  Code,  §  3296.  The 
case  of  Bank  t.  Tamago,  77  N.  Y.  476,  relied  upon  by  appellant,  was  a  de- 
cision under  section  313  of  the  former  Code.  A  like  stipulation  as  to  stenog- 
rapher's fees  would  seem  to  be  equally  effectual.  There  is  satisfactory  evi- 
dence in  the  case  that  such  stipulations  were  made.  The  judgmentand  oniets 
appealed  from  should  be  affirmed,  with  costs. 

BisoHOFF,  J.,  concurs. 

Larremore,  C.  J.,  {^concurring.)  No  error  appears  for  which  wecan  grant 
a  reversal.  There  was  some  evidence  to  support  the  referee's  finding  leduo 
ing  plaintiff's  claim;  and,  on  an  appeal  from  the  city  court, this  court  baa  no 
power  to  reverse  a  judgment  because  we  might  deem  that  the  weight  of  evi- 
dence was  against  the  referee's  decision.  Farley  v.  Lyddy,  8  Daly,  514. 
The  facts  to  support  defendant's  counter-claim  were  not  controverted,  and  we 
think  the  referee  correctly  held  that  they  made  out  a  good  cause  of  action. 
The  statute  of  frauds  does  not  apply.  The  original  credit  was  given,  not  to 
Dugan,  but  to  plaintiff.  The  notice  of  plaintiff's  election  to  end  the  refer- 
ence was  nugatory,  because,  although  more  than  60  days  had  expired  since 
the  cause  was  submitted,  said  notice  was  not  served  nntil  after  the  report  bad 
been  actually  delivered.  Code,  §  1019;  Gregory  w.  Cryder,  10  Abb.  Pr.  {N. 
S.)  289.    The  judgment  appealed  from  should  be  affirmed,  with  costs. 


In  re  Stearm's  Estate. 
{.Surrogate^ a  Cawrt,  AUeganig  Covrnty.     March  14,  18B0l) 

BXBODTOBS  Ain>  ADMINISTRATORS — TrHPOBABT  AnHINISTBATORS. 

The  executor  named  in  a  will  is  not  the  proper  person  to  appoint  as  temportiy  ti- 
mlnigtrator  during  a  contest  of  the  will,  when  be  is  the  largest  beneflciuj  under 
the  will,  is  the  main  proponent.  Is  charged  by  the  contestants  with  having  innnenisd 
the  testator,  has  large  unsettled  transactions  with  the  estate,  and  his  reuutions  with 
certain  members  of  testator's  family  are  unfriendly. 

Application  for  the  appointment  of  a  temporary  administrator,  during  tbe 
pendency  of  a  contest  of  the  will  of  John  Stearns. 

Hamilton  Ward,  for  proponents.  Dolton  (6  Oreutt,  for  contestants.  X. 
C.  Van  Fleet,  special  guardian. 

Norton,  S.  The  will,  the  subject  of  this  contest,  gives  to  a  son,  the  exeo 
ntor  named  therein,  the  principal  part  of  the  estate  of  the  decedent,  diarxinj; 
him  with  the  maintenance  of  the  widow,  the  payment  to  her  of  a  small  annuity, 
and  the  payment  of  some  inconsiderable  legacies  to  the  other  heirs  of  the  de- 
cedent. All  the  parties  interested,  except  the  executor  and  the  widow,  are 
contesting  ihe  probate  of  the  will,  and  all  concedetheneceasity  of  the  appoint- 
ment of  a  temporary  administrator;  the  proponents  urging  the  appointment 
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of  the  executor,  while  all  the  contestants  object,  and  arge  that  some  disinter- 
ested man  siionld  be  named.  The  contest  has  developed  considerHble  oitter- 
ness,  and  the  position  of  the  contending  parties  towards  each  other  is  that  of 
extreme  hostility;  but  no  evidence  of  any  incompetency  or  untitness,  aside 
from  the  hostile  position  of  the  parties,  has  been  given,  so  we  are  led  to  an 
examination  of  the  authorities  bearin<;  on  this  question.  In  the  case  of 
Crandall  t.  Hhato,  2  Bedf.  Sur.  100,  it  was  held  to  be  improper  to  appoint  a 
person  who  was  a  party  to  the  litigation,  although  he  was  not  personally  in- 
terested in  the  result,  and  that  none  but  a  disinterested  person  slioiild  be 
named.  The  same  had  been  held  in  a  prior  case,  {Mootrie  v.  Hunt,  4  Bradf. 
Sur.  178,)  and  the  former  case  followed  the  holding  of  the  latter.  In  the  case 
of  Howard  v.  Dougherty,  S  Bedf.  Sur.  535,  it  was  lield  that  an  executor  of  an 
estate  should  not  be  appointed,  where  he  has  any  hostile  interest.  The  court 
says:  "A  collector  and  receiver  represents  the  interests  of  tlie  respective  lega- 
tees, if  the  will  shall  be  admitted  to  probate;  but,  in  case  of  rejection,  lie  rep- 
resents the  heirs  and  next  of  kin,  and  should  not  be  appointed,  when  it  is  ap- 
parent that,  in  respect  to  the  probate  of  the  will,  he  is  in  hostility  to  any  party 
he  must  thus  represent,  except  upon  the  consent  of  the  respective  parties,  or 
for  some  very  special  reason  rendering  him  Indispensable  in  the  proper  admin- 
istration of  the  estate."  The  case  of  Coniwell  v.  Cornioell,  1  Dem.  Sur.  1, 
was  decided  on  the  authority  of  the  case  last  cited ;  the  court  there  saying 
that  he  bad  several  times  held  in  accordance  therewith,  and  holding  that  the 
appointment  of  an  executor  charged  with  unduly  influencing  the  testator 
should  not  be  made.  The  holding  of  the  courts  seems  to  have  been  uniform  in 
refusing  to  appoint  an  executor  pending  a  contest  in  which  he  is  largely  in- 
terested, and  where  be  is  In  a  hostile  position  to,  and  bis  appointment  is  op- 
posed by,  the  contestants.  An  examination  of  the  later  cases  show  that  they 
do  not  dIfiFer  from  this  view.  In  the  case  of  Jones  v.  Harnersley,  2  Dem.  Sur. 
286,  the  executor  was  not  personally  interested  in  the  estate,  and  his  appoint- 
ment was  opposed  on  the  sole  ground  that  he  was  named  as  executor,  and  the 
court  in  that  case  said:  "Where  an  application  for  the  appointment  of  one 
named  as  an  executor  has  been  opposed  on  account  of  his  unfriendly  relations 
with  contestants,  or  of  his  alleged  undue  influence  in  shaping  the  testamentary 
dispositions  of  the  decedent,  or  for  some  like  cause,  such  application  has  often 
been  denied."  But  where  the  only  ground  of  opposition  is  the  fact  that  he  will 
be  entitled  to  letters  testamentary  if  the  paper  in  dispute  shall  be  established 
as  a  will,  he  should  be  appointed.  That  case  does  not  seem  to  change,  but 
reaffirms,  the  rule.  The  case  of  Haas  t.  Childs,  4  Dem.  Sur.  IS7,  was  where 
the  widow  applied  for  temporary  letters,  and  only  one  person  objected,  and 
bis  interest  was  small,  and  he  the  only  contestant  of  the  will.  Considerations 
of  economy  induced  the  court  to  grant  letters  to  her.  The  Case  of  Bankard, 
19  Wkly.  Dig.  452,  does  not  vary  the  rule,  but  holds  that  there  is  no  arbitrary 
principle  or  provision  of  law  preventing  the  appointment  of  a  person  named 
as  executor  in  a  will  over  which  there  is  a  contest.  There  seem  to  be  no  cases 
reported  where,  under  the  circumstances  of  the  matter  before  us,  the  executor 
has  been  appointed  the  temporary  administrator.  He  is  the  largest  beneflciary 
under  tbe  provisions  of  the  will,  is  the  main  proponent,  is  charged  by  the  con- 
testants with  having  influenced  the  decedent,  and  also  that  he  has  now  large 
unsettled  transactions  with  the  estate,  and  the  relations  existing  between  him 
and  tbe  other  members  of  the  family  are  of  a  very  unfriendly  character.  It 
is  true  tbe  widow  ia  in  sympathy  with  him  in  this  mutter,  but  this  dues  not 
overcome  tbe  settled  rule,  particularly  as  the  portion  to  which  she  would  Ije 
entitled  should  the  will  not  be  established  will  be  greater  than  the  amount 
provided  for  her  therein.  So,  in  any  event,  she  must  be  as  well  provided  for. 
Following  the  long-established  precedents,  I  am  constrained  to  come  to  the 
conclusion  that,  under  tbe  circumstances,  the  appointment  of  the  executor 
named  in  tbe  will  woald  not  be  proper;  and  for  the  same  reason  the  widow 
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should  not  be  appointed.  The  parties  to  the  contest  naay  agree  upon  atHne 
person 'to  receive  the  appointment,  and,  if  they  are  unable  so  to  do.  the  ooint 
will  appoint.    A  bond  in  the  sum  of  $20,000  wilt  be  required. 


WooDWOBTH  V.  Hodgson  et  al. 
(Supreme  Court,  Oeneral  Term,  SHJth  Devartment.    April  11, 1S90.) 

1.  Fraudulsnt  Contetanob — Stook  Of  Goods — Chaksb  of  Possession. 

A  father  having  gxiarantled  the  business  indebtedness  of  his  son,  a  bill  of  sale  of 
the  son's  stock  in  trade  was  executed  and  delivered  to  the  father  about  7  o'clock 
in  the  evening.  The  parties  then  went  to  the  store,  and  shortly  thereafter  xb» 
father  locked  the  door,  and  handed  the  key  to  his  son.  Before  the  son  opened  the 
store  the  following  morning  it  was  seized  under  executions  against  him.  Held,  that 
whether  there  had  been  aa  actual  change  of  possession  was  a  question  for  the  jsry. 
.2.  Chattel  Hobtoaobs— Biu,  or  Baxb. 

The  testimony  of  both  father  and  son  showed  that  there  had  been  no  conrersatisa 
between  them  in  regard  to  the  transaction,  except  that  the  former  should  be  "se- 
cured,"  and  there  was  no  evidence  that  there  had  been  any  bargain  between 
them  by  which  the  one  should  sell  and  the  other  buy  the  property.  Held,  that  tlia 
instrument,  though  absolute  in  its  terms  as  a  bill  of  sale  and  delivered  by  the  son 
to  the  father,  would  be  regarded  as  a  chattel  mortgage  only. 

Appeal  from  Monroe  county  court. 

Action  by  Clark  Woodworth  aKainat  Thomas  C.  Hodgson  and  another,  orig- 
inally brought  in  the  municipal  court  of  the  city  of  Rochester,  and  takea 
by  appeal  to  the  county  court,  where  there  was  a  verdict  and  Judgment  for 
plaintiff,  from  which  defendants  appeal. 

Argued  before  Dwight,  P.  J.,  and  Maoombeh  and  Corlett,  JJ. 

M.  W.  Cooke  and  William  B.  Hale,  for  appellants.  /.  M.  Dunning,  for 
respondent. 

Maoomber,  J.  This  action  is  brought  against  the  defendants,  who  aie 
respectively  the  sheriff  and  deputy-sheriff  of  Monroe  county,  to  recover  for 
the  value  of  a  certain  stock  of  groL-eries  claimed  by  the  plaintiff,  and  alleged 
to  have  been  converted  by  the  defendants  to  their  own  use.  The  answer  jus- 
tifies the  seizing  and  disposal  of  the  goods  under  a  judgment  and  an  execution 
properly  issued,  the  particulars  of  which  it  is  not  necessary  to  detail.  The 
position  of  the  defendants  is  that  the  property,  the  value  of  which  is  tbm 
claimed  by  the  plaintiff,  was  fraudulently  disposed  of  by  one  W.  A.  Wood- 
worth,  a  son  of  the  plaintiff.  The  case  turns  upon  this  issue.  William  A. 
Woodwoi'th  had  resided  with  his  father  in  the  town  of  Gates,  adjoining  the 
city  of  Rochester,  when,  in  the  month  of  November,  1887.  he  began  the  busi- 
ness of  conducting  a  grocery  store  on  the  corner  of  Kent  and  Flatt  streets,  in 
the  city  of  Rochester.  To  enable  the  son  to  start  in  business,  the  plaintiff 
executed  for  his  benefit  two  promissory  notes,  in  the  sum  of  $600,  upon  whicli 
the  money  was  obtained  for  the  use  of  the  son.  Subsequently  the  plainti? 
signed  two  letters  of  credit  to  certain  wholesale  groceiles  in  the  city  of  Rocli- 
ester,  by  which  the  son  was  permitted  to  purchase  goods  to  the  amount  of 
$300,  and  the  payment  of  the  same  was  guarantied  by  the  plaintiff.  Within 
a  short  time  ihe  fact  was  developed  that  the  business  was  unremuneratiTe, 
and  this  was  known  to  the  plaintiff.  It  continued,  however,  until  the  even- 
ing of  the  23d  of  July,  when  a  bill  of  sale,  absolute  in  its  terms,  of  all  of  ibe 
property  of  the  son,  was  executed  and  delivered  to  the  plaintiff.  Thereapon, 
as  is  claimeJ,  in  his  behalf,  the  plaintiff  took  possession  of  the  store  anil  its 
contents.  It  is  at  this  point  where  the  two  questions  in  the  csise  come  in- 
At  the  close  of  the  plaintiff's  case,  as  well  as  at  the  close  of  the  whole  testi- 
mony, a  motion  was  made  in  behalf  of  the  defendants  in  the  one  instance  fur 
a  nonsuit,  and  in  the  other  for  a  direction  of  a  verdict  for  the  defendants, 
upon  the  ground  that  the  taking  of  the  property  by  the  plaintiff  under  ibe 
bill  of  sale  was  fraudulent,  and  that  there  bad  been  no  transfer  of  possession 
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of  it  within  the  meaning  of  the  statute.  2  Rev.  St.  c.  7,  tit.  2,  §§  5, 9 ;  3  Rev. 
St.  (6th  £d.)  143.  Treating,  for  a  moment,  the  bill  of  sale  as  an  instrument, 
-which  upon  its  face  it  purports  to  be,  a  fair  question  of  fact  was  presented 
whether  or  not  there  had  been  such  a  change  of  possession  of  property  from 
the  son  to  the  father  as  to  satisfy  the  conditions  of  the  statute.  After  the 
bill  of  sale  had  been  executed  by  the  son  at  the  law  office  of  the  plaint!  it's  at- 
torney, in  the  evening,  the  father  and  the  son  and  the  clerk  of  the  latter  went 
to  the  store  together,  and  shortly  thereafter  t)ie  father  loclted  the  door,  and 
handed  the  key  thereof  to  the  son.  This  was  on  the  evening  of  the  23d  of 
Jaly.  Tbebillof  sale  was  executed  about  7  o'clock  in  the  evening.  After 
the  locking  of  the  door  and  the  delivery  of  the  key  to  the  son,  and  before  tlie 
son  had  opened  the  store  on  tlie  following  morning,  the  same  had  been  seized 
under  tbe  execution  already  mentioned.  Tlie  learned  county  judge  did  not 
see  in  this  situation  of  affairs  that  there  whs  any  question  of  fact  cognizable 
by  the  jury.  In  this  we  think  he  was  in  error.  The  testimony  of  tliese  two 
witnesses,  father  and  son,  even  if  they  had  not  been  interested  in  the  event 
of  tbe  action,  was  of  such  a  character,  in  the  most  favorable  construction  of 
it,  as  to  require  the  same  to  be  submitted  to  the  jury,  and  for  them  to  deter- 
mine whether  or  not  tliere  was  an  actual  change  of  possession.  Adams  v. 
Davidson,  10  N.  T.  309;  Bullis  v.  Montgomery.  50  N.  Y.  852;  Tilaon  v. 
Terwilliger,  56  N.  T.  273;  Steele  v.  Benhnm,  84  K.  Y.  638. 

But  tliere  is  another  and  more  comprehensive  reason  why  this  judgment 
must  be  reversed.  Tbe  instrument  executed  by  the  son  to  the  father,  as  has 
already  been  stated,  was  in  form  a  b}II  of  sale,  yet  it  was  claimed  upon  the 
trial  in  behalf  of  the  defendants  that  it  was  designed,'at  the  most,  only  as  se- 
curity to  the  plaintiff  for  the  liabilities  which  be  had  incurred  in  behalf  of  his 
son,  and  that  it  was  a  chattel  mortgage  only.  The  same  was  not  at  any  time 
filed  as  a  chattel  mortgage,  and  consequently  it  Is  insisted  with  great  force 
by  counsel  for  appellants  that  the  instrument  was  void  as  to  the  defendants 
who  represent  creditors.  Whether  or  not  this  was  a  security  or  an  absolute 
transfer  of  property  was  the  most  serious  question  in  the  case.  The  plaintiff 
testified  that  the  drst  time  his  son  ever  spoke  to  him  about  a  bill  of  sale,  or 
about  securing  himself  for  his  liability  was  at  his  (the  son's)  house.  The 
fact  that  the  son  was  doing  a  constantly  losing  business  was  known  to  the 
plaintiff.  Indeed,  the  son,  according  to  his  testimony,  spoke  to  him  two  or 
three  times  to  the  effect  that  he  ought  to  be  secured.  On  the  15th  of  July  he 
says  that  they  came  to  the  conclusion  that  they  would  do  something  about  it. 
The  plaintiff  then  continues:  "He  had  spoken  two  or  three  times  not  a  great 
while  before  that  about  securing  me.  The  interview  July  15th  was  at  his 
bouse.  The  substance  of  bis  remarks  was  like  this:  That  he  was  sure  he 
was  losing  ground,  and  wasn't  picking  up,  and  he  didn't  think  he  could  go 
through,  and,  as  I  bad  furnished  means  for  his  getting  almost  everything  he 
bad,  I  ought  to  be  secured.  The  security  which  he  wanted  to  give  ma  was 
for  the  letters  of  credit  and  notes.  He  spoke  to  me  about  securing  me  with  a 
chattel  mortgage.  *  *  *  I  told  him  to  go  and  see  Mr.  Dunning,  and 
counsel  with  him  as  to  the  method  he  should  pursue."  It  appears,  therefore, 
from  the  plaintiff's  own  testimony,  that  there  had  been  no  convers<ttion  be- 
tween him  and  his  son  except  for  his  security.  The  caSK  is  devoid  of  any  evi- 
dence that  there  had  been  any  bargain  between  the  parties  by  which  the  one 
should  sell  and  the  other  should  buy  the  stock  of  groceries.  How  could  there 
be  a  sale  without  a  bargain  of  some  sort?  Tbe  talk  of  the  parties  seems  to 
have  been  wholly  for  the  purpose  on  one  side  to  proffer,  and  the  other  to  re- 
ceive, some  instrument  as  security  only.  When,  therefore,  this  instrument, 
through  absolute  in  its  terms,  was  executed,  and  delivered  by  the  son  to  the 
father,  it  was,  as  between  them,  a  chattel  mortgage  only;  the  circumstance 
that  it  is  in  the  form  of  a  bill  of  sale  is  unimportant.  The  true  inquiry  Is, 
what  was  it  in  fact,  as  understood  by  the  parties  to  it  at  that  time?    No 
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moneys  were  advanced  to  his  son  by  tlie  plaintiff  at  any  time,  bat  he  was  lia- 
ble to  be  called  upon  for  such  advances  by  reason  of  Ills  connection  witli  the 
business  paper,  and  as  a  guarantor  of  his  son's  indebtedness.  The  statute  is 
imperative  that  an  Instrument  of  this  description,  which  is  designed  for  the 
security  of  a  debt,  must  be  filed  in  order  to  be  good  against  creditors.  A  bill 
of  sale  absolute  upon  its  face,  transferring  property  to  be  held  as  security  for 
the  payment  of  a  debt  due  the  vendee,  is  in  character  and  effect  a  mortgage, 
and  is  to  be  treated  as  such.  Smith  v.  Beattie,  31  X.  Y.  542.  The  judgment 
appealed  from  should  be  reversed,  and  the  new  trial  granted,  with  costs  to 
the  appellants  to  abide  the  event.    All  concur. 


In  re  Hoslbt. 
(Sitpreme  Court,  Oeneral  Term,  Fifth  DepartmenL    April  11, 18B0:) 

luUIDLOItD  AND  TbNANT — FOWIB  OF  AtTORKBT— LbABB  BT  MoRTOAOBK. 

A  power  of  attorney,  slyen  by  a  mortgager  to  Ms  mortgagee,  to  rent  tbe  mort 
gaged  premises,  collect  the  rents,  and  apply  them  to  the  mortgage,  and  for  thefar- 
tber  parpose  of  selling  and  conveying  the  premises,  does  not  place  the  mortgigae 
in  possession  so  as  to  make  him  the  landlord  of  a  tenant  to  whom  he  had  let  ths 
premises. 

Appeal  from  Cattarangns  county  court. 

Summary  proceedings  to  recover  possession  of  demised  premises  for  Don> 
payment  of  rent,  instituted  by  Albert  Hosley  aviainst  John  Mulllns.  From  an 
order  awarding  possession  of  the  premises  to  the  petitioner  the  tenant  appeals. 

Argued  before  Dwiqht,  P. .!.,  and  Macoicber  and  GoaLErrr.  J  J. 

Inman  d  Cole,  for  appellant.     Ansley  d  Davie,  for  respondent. 

Maoomber,  J.  The  only  question  arising  on  this  appeal  is  whether  the 
petitioner  sustained  to  John  MuUins,  the  tenant,  the  relationship  of  landlord. 
If  be  did,  the  order  made  by  the  county  judge  is  correct,  and  should  Leaf- 
firmed.  If  he  did  not,  then,  clearly  enough,  the  wrong  party  called  for  the  pos- 
session of  the  premises,  and  the  same  should  have  been  withheld  from  him. 

The  petitioner  in  the  month  of  November,  1882,  held  a  mortgage  upon  the 
premises  in  question  for  the  sum  of  81,700,  upon  which,  at  the  time  of  the 
beginning  of  these  proceedings,  the  sum  of  about  $1,000  remained  due  and 
unpaid.  The  premises  were  owned  at  that  time,  as  well  as  now,  by  a  man  b; 
the  name  of  Butterfuss,  who  had  e.Kecuted  the  above-mentioned  mortgage. 
In  the  year  1886  the  owner  gave  to  the  respondent  in  this  appeal  a  power  of 
attorney,  as  follows:  "Enow  all  men  by  these  presence,  that  I,  Jacob  Butt«r- 
fass,  of  the  town  of  Salamanca,  county  of  Cattsiraugus,  and  state  of  Xev 
York,  have  made,  constituted,  and  appointed,  and  by  these  presence  do  make, 
constitute,  and  appoint,  Albert  Hosley  my  true  and  lawful  attorney,  for  me, 
and  in  my  name,  place,  and  stead,  for  the  purpose  of  renting  for  me  my  dwell- 
ing-house situate  on  the  south  side  of  Church  street,  in  the  village  of  Sala- 
manca, N.  Y.,  and  for  the  purpose  of  collecting  the  rents  accruing  thereon; 
that  be  should  use  and  apply  such  rents,  fli-st,  in  paying  the  taxes  and  insar- 
ance  upon  said  property,  and  other  necessary  expanses  of  keeping  same  in  a 
tenantable  condition,  and  the  surplus  shall  by  him  ho  applied  on  real-esiate 
mortgage  now  held  by  said  Hosley  on  said  property.  Also,  for  the  further 
purpose  of  selling  and  conveying  said  property  for  a  sum  not  less  than  the 
incumbrance  thereon,  giving  and  granting  unto  him,"  etc., — concladingin 
the  usual  form.  This  was  a  power  of  attorney  by  the  owner  to  Hosley,  and 
nothing  more.  The  paper  writing  did  not  put  the  attorney  in  possession  of 
the  premises  as  mortgagee,  under  which  he  could  claim  the  rights  of  mort- 
gagee in  possession.  It  gave  him  the  power  to  rent,  for  the  landlord,  and  in 
the  name  of  the  landlord,  and  for  his  benefit,  the  property  in  question.  The 
right  to  use  the  surplus  after  paying  taxes,  etc.,  was  specifically  defined, 
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namely,  its  application  upon  the  mortgage  held  by  tlie  attorney  against  the 
true  owner.  The  petitioner,  however,  has  proceeded  upon  the  assumption 
that  this  paper  made  him  the  landlord,  and  that  when  he  verbally  let  the 
premises  to  the  appellant  the  relation  of  landlord  and  tenant  began  to  exist 
between  bim  and  the  appellant.  In  this,  we  think,  he  is  misttiken.  In  or- 
der to  maintain  summary  proceedings  for  the  recovery  of  the  possession  of 
real  property  under  section  2231  et  aeq.  of  the  Code  of  Civil  Procedure,  the 
technical  relation  of  landlord  and  tenant  must  exist.  People  v.  Simpson,  28 
^.  Y.  55.  The  tenant  dealt  with  the  attorney  on  the  assumption  that  he  wiis 
obtaining  the  premises  under  a  lease  from  the  true  owner,  Butterfuss,  under 
a  contract  with  Hosley  as  agent  Under  these  circumstances,  it  matters  not 
whether  the  power  of  attorney  contained  an  assignment  of  the  accruing  rents 
for  the  purpose  of  extinguishing  the  mortgage,  or  not;  for  the  question  be- 
fore us  is  not  whether  the  mortgagee  can,  by  any  proceeding,  compel  the  ap- 
plication of  the  rents  upon  this  indebtedness,  but  it  is,  rather,  the  simple 
question,  who  is  the  proper  party  to  institute  summary  proceedings  for  the 
possession  of  real  property  for  the  non-payment  of  rent'/  Under  the  author- 
ity cited,  and  in  the  language  of  the  provisions  of  the  Code  referred  to  above, 
and  under  the  contract  aa  disclosed  by  these  papers,  the  person  to  institute 
such  proceedings  was  the  owner  himself,  and  not  the  agent  or  attorney  in  fact. 
It  follows,  therefore,  that  the  order  appealed  from  should  be  reversed,  with 
costs.    All  concur. 


WstMOBE  «.  New  Yobk  iNSTirnnoN  fob  the  BLiin>  et  al. 

Same  v,  St.  Luke's  Hospital. 
ISupreme  Court,  General  Term,  First  Department.    April  18, 1890.) 

1.  Wills — Constbuotios — Patment  of  Leoacies. 

Testatrix,  after  several  devises  and  bequests,  both  general  and  specific,  directed 
by  the  seventh  clause  of  her  will  that  the  "rest  and  residue"  of  her  estate  be  con- 
verted into  cash,  and  provided  for  the  payment  of  numerous  legacies  and  annuities, 
the  latter  being  for  the  lives  of  the  annuitants,  with  the  provision  that  the  principal 
sums  set  apart  for  their  payment  should  "fall  into,  and  be  disposed  of  as  part  of, 
her  residuary  estate. "  By  the  eighth  clause,  she  provided  that,  after  payment  of 
and  provision  for  the  legacies  and  annuities  mentioned,  there  should  be  paid,  "ont 
of  the  residne  of  the  proceeds  of  my  residuary  estate,  the  following  legacies, "  enu- 
merating 16,  principally  to  charitable  institutions;  and  further,  that  "all  the  rest 
and  residue  of  my  said  residuary  estate,  not  herein  otherwise  disposed  of, "  should 
be  given  to  three  persons,  her  relatives,  equally,  with  limitation  over  in  case  of 
death.  By  a  codicil  she  revoked  and  modified  some  letncles,  and  added  an  after- 
born  person  to  the  three  alUmate  residuary  legatees.  The  estate  was  InsufBcient 
to  pay  all  the  le^cies  of  the  eighth  clause  in  full,  and  some  of  those  of  the  seventh 
clause  lapsed.  Beld,  that  the  lapsed  and  void  legacies  did  not  go  to  the  residuary 
legatees,  but  formed  part  of  the  general  estate,  to  be  applied  to  the  payment  of  the 
general  legacies.    Modifying  8  H.  Y.  Supp.  179. 

i.  Same— Resiouart  Estate. 

The  "residuar}- estate"  which  testatrix  directed  that  the  annuity  funds,  after  the 
death  of  the  annuitants,  should  "fall  into,  and  be  disposed  of  as  port"  thereof,  was 
the  final  residue  which  was  given  to  the  four  residuary  legatees. 

8.  Sajie — Qenbbal  Leoacies. 

By  a  codicil,  testatrix  gave  $5,000  to  endow  a  bed  in  a  hospital,  but  she  did  not 
direct  the  order  of  its  payment.  Held,  that  this  was  a  general  legacy,  and  subject 
to  abatement,  though  given  for  a  special  purpose  which  an  abatement  would  defeat. 

Appeal  from  special  term.  New  York  county. 

Action  by  Benjamin  C.  Wetmore,  executor  of  the  will  of  Mary  Hopeton 
Brake,  deceased,  against  the  New  York  Institution  for  the  Blind  and  others, 
legatees  under  said  will,  to  have  a  construction  of  certain  clauses  thereof. 
Five  of  the  defendants  appeal  from  portions  of  the  judgment. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Babbett,  JJ. 

Miyff'man  Miller,  for  appellant  St.  Luke's  Hospital.  Davies  &  Rapallo, 
for  appellant  the  Domestic  &  Foreign  Missionary  Society.  A.  R.  Dyett,  for 
appellant  the  Presbyterian  Home.  B.  W.  Bhddon  and  Wager  Stoayne,  for 
v.9N.Y.8.no.9 — 48 
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appellanta  the  New  York  Society  for  the  Relief  of  the  Ruptured,  etc,  and 
the  American  Tract  Society.  Enos  N.  Taft,  for  appellant  the  American 
Seamaa's  Friend  Society.  Geo.  H.  Balkam,  for  respondent  Mary  Hopeton 
Dralce.  Williamson  &  Reynolds,  for  respondent  Benjamin  C.  Wetmore. 
Thomas  B.  Hewitt,  guardian  ad  litem,  for  infant  respondent  James  H.  Black. 
William  M.  Martin,  guardian  ad  litem,  for  infant  respondents  Soiith  and 
Atterbury. 

Van  Brunt,  P.  J.    This  action  was  brought  by  the  plaintiff,  as  oxecntnr 
of  Mary  H.  Drake,  for  a  construction  of  that  instrument.     The  testatrix,  in 
and  by  her  will,  after  providing  for  the  payment  of  debts  and  fnneral  ex- 
penses,  and  attempting  to  exercise  the  power  of  appointment  conferred  apon 
her  by  the  will  of  ber  father,  James  Drake,  directed  her  executors  to  sell  cer- 
tain real  estate,  and  out  of  the  proceeds  to  pay  a  certain  bond  given  by  her  to 
one  James  F.  Evans,  or,  in  case  he  should  refuse  to  accept  payment  of  the 
bond,  to  pay  the  whole  thereof  to  the  United  States  Trust  Company,  in  trnst 
to  invest  and  pay  the  income  thereof  to  Evans  during  his  life,  and  to  pay  the 
principal  upon  his  death  to  his  issue  him  surviving;  but,  if  he  should  die 
leaving  no  issue,  him  surviving,  the  testatrix  directed  that  the  principal 
should  form  part  of  her  residuary  estate,  and  be  disposed  of  as  the  same  was 
afterwards  disposed  of  in  her  said  will.    She  then  made  certain  spedGc  de- 
vises and  bequests',  and  then,  by  the  seventh  clause,  she  ordered  and  directed 
ber  executors  to  sell  all  the  rest,  residue,  and  remainder  of  her  estate,  and  to 
convert  the  same  into  cash,  and  out  of  the  proceeds  to  pay  certain  legacies 
specitied.    Among  these  legacies  was  one  of  810,000  to  Sarah  A.  Lawrence, 
who  died  prior  to  the  testatrix,  and  one  of  $1,000  to  Henry  Bradley,  if  be 
should  be  in  the  service  of  the  testatrix  at  the  time  of  her  death, — wliicb  be 
was  not, — and  one  of  $5,000  to  the  United  States  Trust  Company,  in  trust  ts 
pay  the  income  thereof  to  Esther  M.  Behin  during  her  life,  and  one  of  95,000 
to  the  same  company  in  trust  to  pay  the  income  thereof  to  Emily  Haoood: 
during  her  life.    The  testatrix  directed  that,  upon  the  death  of  eitlier  Esther 
M.  Behin  or  Emily  Hancock,  the  trust  fund  in  which  she  had  a  life-interest 
should  fall  into,  and  be  disposed  of  as  part  of,  her  residuary  estate.    The 
eiglith  clause  of  the  will  directed  that,  after  payment  of  the  legacies  and  pro- 
vision for  annuities  made  in  the  seventh  clause,  her  executors  should  pay  out 
of  the  proceeds  of  the  sale  the  legacies  therein  specified.    These  legacies  are 
all  to  charitable  purposes,  and  among  them  are  legacies  of  S5.000  each  to  tbe 
five  defendants  who  have  taken  these  appeals,  and  one  of  95,000  to  Benjamin 
C.  Wetmore,  to  be  applied  by  him  to  such  charitable  uses  as  he  might  see  fit. 
The  eighth  clause  of  the  will  then  contains  tbe  following:   "AH  the  rest  and 
residue  of  my  said  residuary  estate  not  herein  otherwise  disposed  of  I  oida 
and  direct  my  executor  to  pay  over,  and  I  give  and  bequeath  the  same  to,  tbe 
above-named  James  Drake  Black,  Mary  Hopeton  Drake,  and  Mary  Hopeton 
Smith,  absolutely,  share  and  share  alike."     By  a  codicil  to  her  will  Uie  testa- 
trix modified  the  attempt  to  exercise  the  power  of  appointment  given  to  ber, 
and  made  changes  in  certain  specific  legacies,  the  validity  of  which  are  not 
involved  in  this  action.    She  also  gave  and  bequeathed  to  St.  Luke's  Hospital, 
in  the  city  of  New  York,  the  sum  of  $5,000,  to  endow  a  bed  to  be  called  the 
"Hope  Bed,"  and  gave  and- bequeathed  the  riglit  of  disposing  of  said  bed  to 
one  Hopeton  Drake  Atterbury.     She  also  revoked  the  bequests,  contained  in 
the  eighth  clause  of  her  will,  of  all  the  rest  and  residue  of  her  said  residua:? 
estate  not  otherwise  disposed  of  to  James  Drake  Black,  Mary  Hopeton  Dralie, 
and  Mary  Hopeton  Smith,  and  instead  thereof  she  directed  her  executor  to 
pay  over,  and  she  gave  and  bequeathed,  the  said  rest  and  residue  to  tbe  sail 
James  Drake  Black,  Mary  Hopeton  Drake,  Mary  Hopeton  Smith,  and  Hope- 
ton  Drake,  share  and  share  alike.    These  four  residuary  legatees  are  infants. 
The  learned  justice  before  whom  the  case  was  tried  found  the  death  of  Sarali 
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Jl.  T^awrence  before  the  testatrix;  that  said  Bradley  was  not  in  the  service  of 
the  testatrix  at  the  time  of  her  death ;  and  that  the  legacy  of  $5,000  to  Ben- 
jamin  C.  Wetmore,  to  be  applied  to  charitable  uses,  was  void  for  indeflnite- 
neas.  He  also  found  that  the  property  and  estate  left  by  the  testatrix  was 
insufficient  in  amount  to  pay  in  full  the  legacies  given  in  and  by  the  eighth 
division  of  her  will.  Upon  the  decision  of  the  court,  a  judgment  was  entered, 
among  other  things,  to  the  effect  that  all  the  legacies  mentioned  in  subdivision  8 
of  said  will  must  abate,  in  proportion  to  their  respective  amounts,  to  the  ex- 
tent to  which  the  estate  of  testatrix  (after  deducting  all  speciflc  legacies  and 
<]evi8es  given  by  said  will,  all  amounts  expressly  directed  by  said  will  to  fall 
into,  or  form  part  of,  the  residuary,  and  also  the  total  amount  of  the  legacies 
mentioned  in  division  seventh  of  said  will)  shall  prove  insufficient  to  pay  in 
full  all  the  legacies  and  proposed  legacies  mentioned  in  said  eighth  division  of 
said  will;  and  that  the  amount  of  the  lapsed  legacy  to  Sarah  A.  Lawrence, 
the  ineffectual  legacy  to  Henry  Bradley,  and  the  void  legacy  to  Benjamin  C. 
Wetmore,  subject  to  its  proportional  abatement,  and  all  sums  not  effectually 
given  or  disposed  of  by  the  seventh  clause,  should  go  to  the  defendants  James 
Drake  Black,  Mary  Hopeton  Drake,  Mary  Hopeton  Smith  and  Hopeton  Drake 
Atterbury.  who  were  entitled  to  the  same,  share  and  share  alike,  under  the 
residuary  bequest  mentioned  in  the  fourth  division  of  said  codicil,  and  that 
the  legacy  of  S5,000  to  St.  Luke's  Hospital,  contained  in  said  codicil,  must  be 
classed  as  one  of  the  legacies  in  the  eighth  division,  and  must  be  paid  and 
abate  with  such  legacies.  From  these  portions  of  the  judgment  this  appeal 
is  taken. 

In  the  disposition  of  the  questions  presented  npon  the  appeal,  it  is  necessary 
to  bear  in  mind  one  or  two  elementary  rules  governing  the  construction  of 
wills.  The  first  is  that  a  will  should  be  construed  according  to  the  intention 
«t  tbe  testator,  and  that  lapsed  legacies,  in  case  there  is  a  genei'al  residuary 
clause,  go  to  the  residuary  legatee,  and  not  to  the  next  of  kin,  and  that  a 
strictly  residuary  bequest  must  defer  to  all  general  legacies  and  annuities, 
and  can  only  be  paid  after  all  such  claims  are  satisQed.  It  is  to  be  observed, 
in  considering  the  question  as  to  the  lapsed  legacy  in  favor  of  Sarah  A.  Law- 
rence and  the  void  legacy  in  favor  of  Benjamin  C.  Wetmore,  that  the  rules  of 
4X>nstruction  which  have  been  adopted  have  arisen  in  contests  between  residu- 
ary legatees  and  next  of  kin,  and  that,  so  far  as  we  have  been  able  to  ascer- 
tain, no  question  has  been  raised  as  between  the  legatees  themselves  un- 
der tbe  will.  It  has  been  universally  held,  in  cases  where  there  did  not  ap- 
pear to  be  any  deBciency  of  assets  to  pay  the  general  legacies,  that,  where 
there  is  a  general  residuary  clause,  lapsed  legacies  go  to  tbe  residuary  lega- 
tees. After  all  debts,  legacies,  and  charges  upon  the  estate  are  provided 
for,  the  residuary  legatee  takes  the  balance;  and  it  is  only  in  those  cases  in 
which  the  residuary  legatee  is  not  a  general  residuary  legatee,  but  is  a  lega- 
tee of  a  particular  part  of  the  residue,  that  a  lapsed  legacy  has  been  held  to  go 
to  the  next  of  kin.  Such  a  case  was  the  case  of  Kerr  v.  Dougherty,  79  N. 
Y.  834.  as  will  be  more  particularly  seen  by  the  report  of  tbe  case  in  59  How. 
Fr.  44,  where  the  will  is  set  out  more  at  large.  It  is  clear  that,  as  to  the  be- 
quest to  Henry  Bradley,  the  will  is  to  be  considered  precisely  the  same  as 
though  it  was  not  contained  therein,  because  it  is  given  to  him  in  case  he 
should  be  in  the  service  of  tbe  testatrix  at  tbe  time  of  her  death,  and,  as  a  con- 
sequence of  his  having  left  her  service  liefore  ber  death,  the  legacy  could 
not  become  operative,  and  tbe  will  is  to  be  construed  precisely  the  same  as 
though  it  had  not  been  inserted  therein ;  and  we  think  that  the  same  rule  ap- 
plies to  the  legacy  that  has  lapsed  because  of  the  death  of  Sarah  A.  Lawrence, 
and  to  the  legacy  to  Benjamin  C.  Wetmore,  void  for  indeflniteness.  We  think 
the  will  is  to  be  considered  as  though,  in  view  of  tbe  death  of  Sarah  A.  Law- 
rence before  the  testatrix,  and  in  view  of  the  void  character  of  the  bequest  to 
Wetmore,  they  were  not  contained  in  the  will  at  all.    The  result  of  these  con- 
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Blderations  Is  that  the  will  contained  no  bequests  whatever  to  these  Tarions 
pai'ties,  and  there  is  no  fund  created  thereby  which  can  be  carved  oat  of  tlie 
estate,  and  held  to  be  separate  therefrom,  so  as  to  be  transferred  to  the  residu- 
ary legatees,  in  view  of  the  deficiency  of  the  assets.  There  is  no  question. 
had  there  been  no  deficiency  in  the  assets,  but  what  the  final  residaarv  lega- 
tees would  have  taken  all  that  was  left  after  the  payment  of  the  legacies  which 
Were  operative  at  the  death  of  the  testatrix,  because  there  was  an  evident  in- 
•tent  upon  the  part  of  the  testatrix  to  give  to  the  final  residuary  legatees  what- 
ever might  be  left  after  complying  with  her  directions  in  reference  to  the  pro- 
visions contained  in  her  will.  But  in  tlie  case  at  bar  the  will  is  to  be  con- 
strued, not  in  the  light  of  subsequent  events,  but  in  view  of  the  fact  that  tlie 
testatrix  undoubtedly  supposed  that  her  estate  was  sufficiently  large  to  meet 
all  the  charges  slie  placed  upon  it,  and  to  leave  something  for  the  residuai; 
legatees  besides.  In  this  it  appears  she  was  mistaiien,  and  there  was  a  defi- 
ciency of  assets  to  pay  the  legacies  provided  for  in  the  will  immediately  before 
the  residuary  clause.  Hence  there  is  no  residue.  In  order  that  there  should 
be  a  residuary  estate,  the  provisions  of  the  will  must  be  fulfilled,  and  some- 
thing must  be  left  over.  Debts  and  legacies  must  bo  paid,  and  then  the  resid- 
uum goes  to  the  residuary  legatees.  But,  until  the  debts  and  legacies  are  paid, 
it  is  difficult  to  see  how,  under  the  residuary  clause,  residuary  legatees  are  en- 
titled to  receive  anything.  In  fact,  as  has  already  been  said,  there  cannot  be 
a  residuum  where  there  is  not  sufficient  of  the  estate  to  pay  the  charges  which 
have  been  placed  upon  it.  Therefore,  these  legacies  to  which  attention  has 
been  called  necessarily  went  to  swell  the  body  of  the  estate,  and  were  to  be  ap- 
propriated to  the  payment  of  the  legacies,  and  did  not  go  to  the  residuary  leg- 
atees upon  the  theory  that  lapsed  legacies,  where  there  is  a  general  residuarj 
clause,  go  the  residuary  legatees.  As  we  have  said,  this  question  has  not 
arisen  between  general  legatees  and  residuary  legatees,  in  the  cases  which  bare 
been  discussed  in  the  courts,  but  the  contest  has  been  between  the  next  of  km 
and  the  residuary  legatee;  and  in  these  discussions  the  only  ground  upon  whicb 
the  next  of  kin  claimed  the  estate  was  that  the  testator  had  died  intestate  in 
respect  thereto,  which  could  only  prevail  where  there  was  no  general  residaarr 
estate.  In  the  case  at  bar  the  testatrix  has  effectually  disposed  of  the  whole 
of  her  estate,  and,  indeed,  attempted  to  dispose  of  more  than  she  bad.  Hence 
this  difficulty.  If  all  the  general  legacies  contained  in  the  will  had  been  Mt- 
isfied,  there  would  have  been  no  question  to  discuss.  But,  until  the  genenl 
legacies  have  all  been  satisfied,  we  do  not  understand  how  any  portion  of  the 
estate  can  be  devoted  to  the  residuary  legatees.  We  think,  therefore,  the 
learned  judge  erred  in  coming  to  the  conclusion  that  the  legacies  to  which 
attention  has  been  called  fell  into  the  final  residuary  estate.  On  the  contrarr, 
we  think  that  they  formed  part  and  parcel  of  the  estate  to  be  applied  to  the 
payment  of  the  general  legacies,  and,  until  such  general  legacies  were  satisfied, 
the  residuary  legatees  could  receive  no  benefit  therefrom. 

This  brings  us  to  the  other  question  involved,  and  that  relates  to  the  fnnd 
which  the  testatrix  has  bequeathed  in  trust  during  the  lives  of  James  F. 
Evans,  Esther  M.  Behin,  and  Emily  Hancock,  and  which,  upon  the  death  of 
the  life-tenant,  is  to  fall  into,  and  be  disposed  of  as  part  of,  her  residuary  es- 
tate. The  question  necessarily  presented  here  is,  what  residuary  estate  did 
the  testatrix  intend?  There  seems  to  be  in  this  will  three  residuary  estates. 
The  first  one  mentioned  is  in  the  seventh  clause,  the  next  one  is  in  the  com- 
mencement of  the  eighth  clause;  and  in  the  same  clause,  at  the  end  thereof, 
we  find  the  final  residuary  clause.  In  the  consideration  of  this  question, 
it  is  necessary  to  bear  in  mind  that  the  testator  supposed  her  estate  would 
be  sufficient  to  pay  the  whole  amount  of  her  legacies.  Having  this  in  mind, 
it  seems  to  be  perfectly  apparent  what  she  meant  by  her  "residuary  estate,'' 
in  respect  to  the  trust  funds  mentioned.  The  legacies  provided  for  in  the 
will  became  payable  within  one  year  after  her  death.    These  tnis(«Ute» 


Digitized  by 


Google 


Sup.  Ct.]      WETMOBB  V.  NBW  TOBE  IMBTITnTION  FOB  THE  BLIND.  757 

might  exist  for  a  considerable  length  of  time.  It  is  apparent  that  she  did  not 
intend  that  these  general  legacies  should  be  left  open  until  these  trust-estates 
should  fall  in;  and  it  cannot  be  assumed  that,  in  referring  to  her  residuary 
estate,  she  had  in  mind  anything  else  than  the  Qnal  residuum  which  would 
remain  after  the  payment  of  all  her  legacies,  and  which  would  finally  pass, 
onder  the  residuary  clause,  to  the  four  infants  mentioned  therein.  She,  sup- 
posing that  her  estate  was  sufflcient  to  pay  all  the  legacies,  could  certainly 
not  have  intended  that,  upon  the  termination  of  these  trust-estates,  the  funds 
composing  them  should  fall  into  a  residuum  which  had  ahready  served  its  pur- 
pose in  the  payment  of  these  legacies,  and  the  balance  of  which  had  gone  over 
to  the  final  residuary  legatees.  If  any  other  construction  is  to  be  placed  upon 
this  clause,  the  result  necessarily  follows  that  the  testatrix  knew  that  she  was 
giving  more  in  lier  general  legacies  than  her  estate  amounted  to,  and  that 
these  trust  funds,  at  some  indefinite  period  in  the  future,  when  the  trust-es- 
tate would  be  terminated,  would  be  required  in  making  up  the  amounts  which 
she  bad  thus  devoted  to  charity.  We  think  that  no  such  intention  can  be  im- 
puted to  the  testatrix.  She  certainly  never  intended  that  the  payment  of  these 
charitable  legacies  should  be  deferred  until  the  termination  of  this  trust-es- 
tate. This  consideration  seems  to  us  to  make  it  plain  that  the  residuary  estate 
to  which  she  referred,  and  in  which  she  placed  these  funds  at  the  termination 
of  the  life-estate,  was  the  final  residue  which  was  given  to  the  four  infants 
above  mentioned. 

This  leaves  but  one  other  point  to  be  discussed,  and  that  is  the  question 
raised  by  the  appeal  of  St.  Luke's  Hospital,  as  to  the  legacy  given  to  it  in  the 
codicil'.  The  court  below  found  that  it  must  be  classed  with  those  contained 
in  the  eighth  clause  of  the  will,  and  with  them  must  abate.  The  appellant 
contends  that  it  should  be  ranked  with  those  found  in  the  seventh  clause.  It 
seems  to  us  that  the  legacy  is  not  to  be  ranked  with  those  of  any  particular 
division  of  (be  will,  but  is  to  be  treated  simply  as  a  general  legacy;  and,  if 
there  is  any  order  of  priority  stated  in  the  will  in  which  legacies  shall  be  paid, 
the  legacy  in  question  must  be  subservient  to  such  direction,  as  to  priority. 
It  is  evident  from  the  will  that  the  legacies  mentioned  in  the  seventli  clause 
are  to  be  paid  first.  This  legacy,  by  the  codicil,  is  not  inserted  therein,  or  di- 
rected to  be  inserted  therein,  or  to  be  paid  in  the  same  order,  but  is  simply  a 
general  legacy.  Hence  it  must  be  paid  after  the  legacies  which  are  specifically 
directed  to  be  paid  by  the  seventh  clause.  This  makes  the  payment  of  this 
legacy  to  run  parallel  with  the  payment  of  the  general  legacies  contained  in 
the  will.  These  general  legacies  are  provided  for  by  the  eighth  clause,  and 
as  snch  are  to  be  paid  prior  to  the  ascertainment  of  the  general  residuum 
of  the  estate.  The  legacy  in  question  naturally  falls  within  that  class.  It 
certainly  would  be  a  perversion  of  the  rules  of  construction  to  hold  that, 
merely  because  this  legacy  was  contained  in  the  codicil,  it  should  have  a  pref- 
erence over  any  other  general  legacy.  The  same  reasoning  which  would  give 
it  a  preference  over  the  legacies  contained  in  the  eighth  clause  would  give  it 
the  same  preference  over  those  contained  in  the  seventh  clause;  and  it  was 
clearly  not  the  intention  of  the  testatrix  that  this  legacy  should  have  a  pref- 
erence over  and  above  all  other  legacies  provided  for.  It  is  urged  that  the  leg- 
acy to  the  hospital  was  for  the  purpose  of  endowing  a  bed,  and  that  there  cannot 
be  any  question  but  that  the  testatrix  was  cognizant  of  the  sum  necessary  for 
such  purpose,  and,  it  being  evident  that  she  was  aware  that  it  took  $5,000  to 
endow  a  bed,  that  that  was  the  cause  of  her  specifying  that  amount  in  the 
codicil,  and  that,  if  the  legacy  abates,  no  endowment  is  possible,  therefore  the 
object  of  the  testatrix's  generosity  is  defeated;  and  it  is  urged  that,  because 
it  is  given  for  a  specific  purpose,  therefore  it  should  be  considered  a  specific 
legacy,  rather  than  a  general  one,  and,  being  of  this  character,  does  not  abate. 
The  difficulty  with  this  proposition  is  that  the  fact  is  entirely  overlooked  that 
we  must  construe  this  will  upon  the  assumption  that  the  testatrix  believed 
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she  bad  sufficient  estate  to  pay  all  her  legacies.  She  doubtless  had  no  thongbt 
of  the  contingency  which  has  arisen,  namely,  the  deficiency  of  assets;  and 
therefore,  in  the  making  of  her  codicil,  she  gave  no  more  specific  directions 
in  regard  to  this  legacy  than  are  therein  contained.  Merely  because  the  tes- 
tatrix's object  may  be  defeated  unless  this  preference  be  given,  does  not  au- 
thorize the  court  to  give  it  a  preference  which  the  testatrix  had  not  in  mind 
at  the  time  of  the  making  of  the  will.  Merely  because  subsequent  events 
have  shown  that  she  made  miscalculations  in  regard  to  the  amount  of  her  es- 
tate does  not  authorize  the  court  to  give  a  different  direction  in  respect  to  the 
order  in  which  legacies  are  to  be  paid  than  that  contained  in  the  will.  We 
cannot  see  that,  because  this  legacy  was  given  for  a  specific  purpose,  that 
alters  the  question,  or  makes  it  proper  to  treat  it  as  a  specific  legacy  having 
a  preference  over  all  others.  The  mere  statement  of  the  purpose  for  which  a 
_  legacy  is  given  in  no  manner  alters  its  character. 

Upon  the  whole  case,  therefore,  we  are  of  opinion  that  that  portion  of  the 
judgment  which  provided  that  the  lapsed  and  void  legacies  go  to  the  residu- 
ary legatees  should  be  reversed,  and  instead  thereof  it  should  be  adjudged  that 
they  formed  part  of  the  general  estate  to  be  devoted  to  the  general  charges 
upon  the  estate,  and  that  the  judgment  in  other  respects  should  be  affirmed. 

All  concur. 


Taqoart  et  eU.  v.  SissoN  et  al. 

MuLLiN  e.  Same. 

{Swpreme  Court,  General  Term,  Fourth  Department.    February  U,  1890.) 

ASSIONMEMT  rOR  BENEFIT  OF  CbBDITOKS— DiBBCTORT  PrOVISIONB  OF  StaTCTB. 

Laws  N.  T.  1888,  o.  394,  amending  the  general  assignment  act,  (Laws  1S77,  0.4SS,) 
80  as  to  provide  that  in  an  assignment  for  benefit  of  creditors  the  residence,  kind^ 
business  carried  on  by  the  debtor  at  the  time,  the  place  where  condncted,  and,  if 
in  a  city,  the  street  and  number,  should  be  specifically  stated,  is  merely  directory, 
and  the  failure  of  the  assignor  to  f  uUy  comply  therewith  will  not  tender  Uw  assign- 
ment void. 

Appeal  from  special  term,  Jefferson  county. 

Actions  by  Byron  B.  Taggart.  William  W.  Taggart,  and  Miranda  Bothwell, 
and  by  Joseph  Mullin,  as  receiver,  etc.,  against  Humphrey  Sisson  and  others. 
Plaintiffs  appeal  from  a  judgment  dismissing  their  complaint. 

Argued  before  PIardim,  F.  J.,  and  Martin  and  Mbrwin,  JJ. 

Hannibal  Smith,  for  appellants.     Watson  Df.  Rogers,  for  respondents. 

Martin,  J.  The  general  assignment  act  of  1877  >  was  amended  by  chapter 
294,  Laws  1888,  so  as  to  provide  that  in  an  assignment  for  the  benefit  of  the 
creditors  of  a  debtor  the  residence,  kind  of  business  carried  on  by  such  debtor 
at  the  time,  the  place  where  conducted,  and,  if  in  the  city,  the  street  snd 
number,  should  be  specifically  stated.  Whether  this  provision  is  mandatory, 
and  a  full  compliance  with  it  a  condition  precedent  to  a  valid  assignment,  or 
whether  it  is  only  directory,  is  the  only  question  presented  by  this  appeal. 

The  intention  of  the  legislature  is  the  cardinal  consideration  in  the  con- 
struction of  statutes,  and  whether  a  particular  provision  is  mandatory  oi  di- 
rectory is  to  be  determined  from  the  language  used  and  the  purpose  In  view. 
Wuesthoff  V.  Insurance  Co.,  107  N.  T,  580,  14  N.  E.  Rep.  811.  In  view  of 
the  language  of  this  amendment  and  its  purpose,  can  it  l^  held  that  the  stat- 
ute is  mandatory?  The  apparent  purpose  of  the  statute  was  to  provide  s 
means  whereby  the  debtor  might  be  easily  identified.  It  has  been  said  that 
the  real  object  of  this  amendment  was  to  enable  certain  commercial  ageodea 
to  follow  insolvent  debtors,  and  identify  them  by  their  place  of  residence  and 

"LawsN.Y.  1877,0.466. 
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business,  as  well  as  by  their  names.  But,  be  that  as  it  may,  still  the  purpose 
of  the  amendment  was  the  identiflcation  of  the  assignor.  That  being  the 
purpose  of  the  statute,  was  a  literal  compliance  with  its  requirements  a  con- 
dition precedent  to  a  valid  assignment?  If  so.  then  a  slight  error  or  insuf- 
ficiency  of  description  of  the  debtor's  business,  the  place  where  conducted,  or 
where  he  resided,  would  render  an  otherwise  valid  assignmeat  void.  This  is 
an  affirmative  statute.  It  contains  no  express  words  of  negation,  and  we 
think  none  are  to  be  implied.  We  do  not  tliink  the  language  and  purpose  of 
this  amendment  indicate  a  legislative  intent  to  make  its  provisions  manda- 
tory, bat  are  of  the  opinion  tliat  the  statute  should  be  regarded  as  merely  di- 
rectory, and  that  the  failure  of  tlie  assignor  to  fully  comply  with  its  provis- 
ions did  not  render  the  assignment  void.  We  deem  a  further  examination  of 
this  question  wholly  unnecessary,  as  we  concur  in  the  opinion  of  Mr.  Justice 
Williams  in  the  case,  where  the  question  and  the  authorities  bearing  upon 
it  were  fully  considered.  Judgment  affirmed,  with  costs,  on  opinion  of 
WiLUAUS,  J.,  delivered  at  special  term.    All  concur.     * 

The  opinion  referred  to  In  last  line  above  was  delivered  at  special  term,  Jefferson 
conntjr,  September  0, 1889,  and  Is  as  follows : 

"Williams,  J.  These  are  actions  in  the  nature  of  'judgment  creditors'  actions,' 
brought  to  set  aside  a  '  general  assignment '  made  by  defendants  Herrick  &  Avers  to 
defendant  Sisson.  The  facts  are  not  in  dispute.  There  are  two  questions  of  law  in- 
Tolved :  (1)  Whether,  upon  the  conceded  facts,  the  assiKument  is  invalid,  and  should 
be  set  aside.  (2)  Whether  an  action  to  set  aside  the  assignment  for  the  invalidity  al- 
leged can  be  maintained  by  Mullin,  as  receiver.  The  plaintiffs  in  both  actions  are  in- 
terested to  have  the  assignment  set  aside.  The  plaintiffs  in  the  second  action,  who  are 
also  defendants  in  the  first  action,  are  interested  in  defeating  plaintiff  in  the  first  ao- 
tion,  so  as  to  gain  a  priority  in  lien  upon  the  fund  for  the  payment  of  their  judgments. 
It  is  claimed  the  assignment  is  Invalid  by  reason  of  the  omission  to  state  therein,  as  re- 
qnired  by  section  2,  c.  291,  Laws  1888 :  (1)  The  kind  of  business  carried  on  by  the  as- 
signors at  the  time  of  making  the  assignment;  (2)  the  place  at  which  such  business 
shall  then  be  conducted,  and,  if  in  a  city,  the  street  and  number  thereof.  The  statute 
provides  these  things  shall  be  specifically  stated  in  the  assignment,  and  they  were  not 
■tated  in  this  assignment.  The  object  of  the  statute  was  evidently  to  provide  for  an 
easy  and  certain  identiflcation  of  the  parties  making  the  assignment,  and  their  particu- 
lar business  and  location.  In  this  case  no  injury  was  or  could  be  done  to  any  creditor, 
by  the  omission  of  these  statements  from  the  assignment,  because  the  city  of  Water- 
town  was  small,  the  assignors  were  well  known,  and  their  business  and  location  had 
been  the  same  for  many  years,  and  were  well  known  to  the  public.  The  question  is, 
however,  the  same  very  likely  as  it  would  be  if  the  assignors  had  been  doing  business 
but  a  few  months,  and  in  the  city  of  New  York ;  and  toe  question  is  whether  an  as- 
rignment,  in  order  to  be  valid  at  Edl,  must  contain  these  statements. 

"The  question  Is  new,  is  not  well  settled,  and  it  may  be  difficult  to  say  just  what  the 
courts  will,  on  appeal,  finally  decide.  I  can  only  express  my  opinion,  and  await  the 
judgmont  of  more  learned  courts,  who  may  hereafter  consider  the  question.  In  Bloom- 
mgdale  V.  Bellgman,  8  N.  T.  Supp.  24S,  (a  case  decided  at  special  term,  N.  T.  common 
pleas,  in  December,  1888,)  Bookstaveb,  J.,  held  the  omission  to  state  in  the  assignment 
the  residence  or  kind  of  business  earned  on  by  the  debtors  at  the  time  of  making  the 
assignment,  or  the  place  or  street  or  number  at  which  the  business  was  then  conducted, 
rendered  an  assignment  made  in  New  York  city  invalid.  The  court  in  that  case  cited 
and  relied  upon:  Hardmann  v.  Bowen,  89  N.  Y.  196;  Britton  v.  Lorenz,  45  N.  Y.  51; 
Fairchild  v.  Gwynne,  18  Abb.  Pr.  23;  Rennie  v.  Bean,  24  Hun,  123;  Warner  v.  Jaffray, 
%  N.  Y.  258.  The  cases  in  39  and  45  N.  Y.  and  16  Abb.  Pr.  were  cases  holding  an  as- 
signment invalid,  unless  acknowledged  by  the  assignor,  after  the  passage  of  the  act  of 
lb60,  providing  snch  acknowledgment  should  be  made  and  certificate  thereof  indorsed 
upon  the  assignment  before  delivery.  In  such  a  case  there  could  be  no  delivery  until 
these  provisions  were  complied  with,  and  the  assignment  could  not  take  effect  until  de- 
lirered.  The  courts  held  these  provisions  mandatory,  and  not  directory  merely.  The 
case  in  24  Hun  held  that,  under  the  statute  of  1877,  providing  the  assent  of  the  assignee, 
•ubscribed  and  acknowledged  by  him,  should  appear  in  writing,  embraced  in  or  at  the 
end  of  or  indorsed  upon  the  assignment,  before  the  same  should  be  recorded,  an  assign- 
ment merely  subscribed  and  acknowledged  by  the  assignee,  but  containing  no  express 
words  of  assent,  was  invalid.  The  contrary,  however,  was  held  in  Bcott  v.  Mills,  45 
Hun,  268,  where  It  was  said  the  form  of  the  assignment,  and  its  subscription  and  ao- 
■nowledgment  by  the  assignee,  amounted  to  an  assent.  Both  cases,  however,  seem  to 
hold  that  the  assent  Is  essential  to  the  validity  of  the  assignment.    Whether  this  Is 

strictly  true  may  be  doubted,  because  tbe  statute  does  not  require  the  assent  before  de- 

iiTery,  bat  only  before  recording;  and  it  is  held  in  96  N.  Y.,  above,  and  again  in  NicoU 
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T.  Spowera,  105  IT.  T.  1, 11 N.  E.  Rep.  188,  that  an  asslfoiment  takes  effect  upon  deSr- 
ery,  and  not  upon  being  recorded,  and  that  all  things  required  to  l>e  done  after  execn- 
tion  and  delivery  are  directory  merely,  and  a  failure  to  comply  with  those  provisions  of 
the  statute  does  not  invalidate  the  assignment.  The  case  in  96  N.  Y,  recognizes  the 
rule  that  the  assignment  must  be  acknowledged  before  delivery,  in  order  to  its  validity, 
and  then  holds  as  above  stated  as  to  i-equirements  to  be  subsequently  performed,  lod 
that  it  takes  etteot  from  its  delivery.  It  will  be  seen,  therefore,  that  all  these  cases. 
as  to  acknowledgment  by  the  assignors,  merely  hold  the  execution  of  the  sssignment 
is  not  complete  until  this  requirement  is  complied  with.  They  do  not  hold  the  assign- 
ment is  rendei-ed  invalid  by  reason  of  any  omission  in  the  body  of  the  assignment  itself. 
"It  is  nowhere  provided  in  the  statute  that  these  things  here  omitted  shall  be  pal 
into  the  body  of  the  assignment  before  the  same  is  delivered,  nor  is  it  provided  the  as- 
signment shall  be  invalid  unless  these  things  are  embodied  in  the  assignment;  and  the 
claim  made  by  the  assignee  is  that  they  are  non-essentials,  and  the  statute  as  to  these 
things  is  merely  directory, — is  not  mandatory.  Judge  Bookstaveb  refers  incidentallr 
to  a  decision  that  had  been  made  in  the  supreme  court,  in  wbich  a  different  resntt  had 
been  arrived  at,  and  the  case  thus  referred  to  is  evidently  that  of  Victor  v.  Seligman. 
the  papers  in  which  were  submitted  to  me  on  the  argument  of  this  case.  These  cases 
apparently  relate  to  the  same  assignment  made  by  Seligman,  Hay  &  Co.  to  Richard  S. 
Newcomb.  Both  decisions  were  made  in  December,  18&S,  and  the  one  in  supreme  oonrt 
by  Judge  Andrews,  and  an  examination  of  the  brief  in  the  supreme  court  case  sbovs 
the  same  questions  were  raised  as  in  the  case  in  the  common  pleas.  Both  were  d»- 
murrers  to  the  complaints  in  actions  to  set  aside  the  assignment,  becanse  of  the  omis- 
sion from  the  assignment  of  the  matters  required  by  the  amendment  of  18S8.  In  tlw 
common  pleas  case  the  demurrer  was  overruled,  the  assignment  being  held  invalid.  In 
the  supreme  court  case  the  demurrer  was  sustained,  which  involved  holding  the  assign- 
ment valid.  No  opinion  was  written  by  Judge  Andrews,  but  the  brief  for  the  assignee, 
among  other  things,  argues  these  requirements  of  the  statute  are  not  mandatory,  but 
directory  merely;  basing  the  argument  largely  upon  the  language  of  the  court  in  the  case 
cited  by  Judge  Bookstaver  in  .39  N.  Y.,  above,  viz. :  'The  argnment  of  the  appellant's 
oounsel  is  that  this  statute  is  merely  directory,  and  leaves  the  former  common  law  in  full 
force,  and  this  argument  is  sought  to  be  maintained  upon  some  quite  elementary  prin- 
ciples in  the  construction  of  statutes.  We  are  referred  to  Dwarris,  Sedgwicl^  and 
Smith,  on  the  Construction  of  Statutes,  for  the  doctrine  that  an  afB^mattve  statate 
does  not  take  away  the  common  law.  This  rule  cannot  be  denied  or  questioned  at  this 
day,  for  it  has  been  too  well  and  too  lon^  established.  The  language  of  Lord  Coke, 
that  a  statute  made  in  the  afBrmative,  without  any  negative,  expressed  or  implied,  does 
not  take  away  the  common  law,  is  now  elementary,  [citing  a  large  number  of  cases.] 
The  fundamental  mistake  with  the  appellant's  argnment  is  in  treating  this  as  merely 
an  affirmative  declaratory  statute.  It  is  no  such  thing.  It  introduces  a  new  Isw 
in  regard  to  assignments.  It  requires  every  assignment  *  *  *  to  be  acknowl- 
edged before  •  *  •  delivery.  •  •  •  The  language  is  peremptory.  Every  as- 
signment, etc.,  shall  be  ai-knowledged  before  delivery.  *  *  *  No  assignment  can 
be  delivered  without  being  acknowledged.  •  •  •  A  negative  •  •  •  is  implied 
in  the  very  language  of  the  statute,  for  when  the  statute  declares,  in  terms,  that 
every  assignment  sbidl  be  acknowledged  before  delivery,  it,  by  necessary  implica- 
tion, provides  that  no  assignment  shall  be  delivered  without  acknowledgment.  It 
clearly  denies  and  withholds  the  right,  which  before  existed,  to  dispense  witli  the 
acknowledgment.'  So  that  in  the  case  being  considered  the  court  of  appeals  held  there 
was  a  negative  implied  in  the  statute,  and  the  case  was  taken  out  of  the  general  mis 
that  a  purely  affirmative  statute  was  directory  merely.  Judge  Bookstaver  thoagfat 
this  doctrine  applicable  to  these  provisions  of  the  statute  of  ItiSS,  as  well  as  to  the  pro- 
vision for  the  acknowledgment  of  assignments.  Judge  Andrews  evidently  did  not 
think  so.  The  provisions  of  the  statute  of  1888  are,  it  seems  to  me,  merely  afBrmative. 
There  seems  to  me  to  be  no  negative  implied,  as  there  certainly  is  none  expressed.  Is 
order  that  these  requirements  should  be  regarded  as  mandatory,  we  must  be  able  to 
say  the  meaning  of  the  statute  is  that  no  assignment  shall  be  made,  or  shall  be  valid, 
or  shall  be  delivered,  unless  these  provisions  are  contained  in  it.  The  statate  does  not 
say  80  in  express  words,  as  it  might  well  have  done  if  such  was  the  intention  of  the 
legislature ;  and,  considering  the  real  object  and  design  of  these  provisions, — to  provide 
for  an  easy  and  certain  identification  of  the  parties  maldng  the  assignment, — ^I  can  per- 
ceive no  reason  why  we  should  say  the  legislature  intended  in  this  language  used  to 
imply  a  negative,  that  no  assignment  should  be  made,  or  be  valid,  or  be  delivered,  un- 
less these  requirements  should  first  be  complied  with.  The  present  act  does  not  pro- 
vide, as  did  the  act  of  1860,  that  the  acknowledgment  must  be  made  before  delivery; 
but  it  was  held  in  96  N.  Y.,  above,  that  the  acknowledgment  was  a  part  of  the  execu- 
tion of  the  assignment,  and  the  provision  relating  thereto  was  mandatoiT,  while  all 
that  was  required  after  the  execution  and  delivery  was  directory  merely.  The  provis- 
ions here  in  question  do  not  relate  to  the  execution,  but  to  the  contents  of  the  assign- 
ment, and  it  seems  to  me  are  not,  therefore,  mandatory,  as  the  requirement  as  to  ac- 
knowledgment is.  These  suggestions  lead  to  the  conclusion  that  the  assignment  st- 
tacked  in  these  cases  is  not  void  for  the  reasons  assigned,  but  is  a  valid  assignmeni; 
and  should  l)e  upheld.    The  complaints  in  iKith  actions  will  therefore  be  dismissed,  but) 
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insBiaticb  as  the  question  involved  is  new,  and  not  free  from  donbt,  no  costs  will  be  ai 
lowed  to  defendants  against  plaintiffs,  or  eitlior  of  them.  Requests  will  l>e  passed  upon 
at  time  of  signing  fincungs  or  decision. " 


Stbiceland  et  ai.  e.  Lakawat  et  dl. 
(Supreme  Court,  Qeneral  Term,  Fourth  Department.    February  11, 1890.) 

1.  JwnOS  OP  THK  PEACE-^ITDOMIiNT  BT  DEFAULT. 

Where  the  summons  in  a  justice's  court  is  served  as  required  by  Code  Civil  Proc. 
N.  T.  S  8878,  the  fact  that  the  complaint  was  not  sufficiently  served  to  authorize  the 
justice  to  enter  judgment  by  default  without  further  proof,  does  not  prevent  the 
justice  from  taking  proof  and  entering  judgment  accordingly;  and  whether  he  pro- 
ceeded properly,  or  entered  judgment  without  proper  proof,  can  only  be  considered 
in  a  direct  proceeding  to  review  the  judgment. 
&  Assignment  for  Benefit  of  Cbbditobs — Pbiob  Fbacdulint  Convetakox — Suit 

BT  JUDQMEST  CbBDITOKS. 

Where  a  debtor  has  made  a  valid  assi^ment  for  the  benefit  of  creditors,  subse- 
quent judgment  creditors  cannot  for  their  own  benefit,  and  in  their  own  name,  sue 
to  set  aside  as  fraudulent  a  prior  conveyance  by  him ;  and  if,  when  such  suit  Is 
commenced,  plaintiffs  have  no  right  to  bring  it,  nothing  that  happens  afterwards 
ran  give  them  standing. 

&  Sake — Fleadino. 

It  Is  not  necessary  that  the  answer  In  such  a  suit  shall  allege  the  non-Joinder  of 
the  assignees,  where  it  alleges  the  execution,  recording,  and  existence  of  the  as- 
signment, and  that  plaintiffs  are  not  the  proper  parties  to  bring  the  suit. 

4.  Same — Bufticienot  of  Assiqnment. 

Laws  N.  Y.  1888,  c.  294,  requiring  an  assignment  for  the  benefit  of  creditors  to 
state  the  place  of  residence  of  the  debtor,  the  business  in  which  he  is  engaged, 
where  it  is  carried  on,  giving  the  street  and  number,  if  in  a  city,  and,  if  not,  some 
sufficient  designatioQ  to  identify  the  debtor,  is  only  directory,  and  an  assignment 
which  merely  describes  the  debtor  as  "of  the  town  of  Croghan,  Lewis  county,  N. 
T., "  is  not  void  on  its  face.    Following  Taggart  v.  Sisson,  ante,  758. 

Appeal  from  special  term,  Lewis  county. 

Action  by  John  E.  Strickland  and  others  against  Buth  H.  Laraway  and 
£mily  Laraway,  in  the  nature  of  a  cruditora'  bill,  based  on  a  judgment  re- 
covered by  plaintiffs  a^^ainst  the  defendant  Emily  Laraway  on  August  24, 
1888.  In  the  complaint,  after  an  allegation  of  the  recovery  of  the  judgment 
and  the  issuing  and  return  unsatisQed  of  an  execution,  it  is  alleged  that  on 
May  10.  1888,  the  defendant  Emily  Laraway,  with  intent  to  defraud  credit- 
on,  among  whom  were  the  plaintiffs,  executed  and  delivered  to  the  defendant 
Suth  a  deed  of  a  certain  house  and  lot  in  Ctoghan;  that  the  deed  was  with- 
out consideration,  and  Emily  was  then  insolvent.  Kelief  was  asked  that  the 
deed  be  set  aside,  the  premises  sold,  and  the  proceeds  applied  on  plaintiffs' 
judgment.  The  defendants,  in  their  answers,  allege,  among  other  things, 
that  on  August  13, 1888,  the  defendant  Emily,  in  due  form,  executed  a  gen- 
eral assignment  for  the  benefit  of  creditors  to  Thomas  P.  Francis  and  John 
T.  Laraway;  that  the  assignment  was  recorded  on  the  same  day,  and  the  as- 
signees accepted  the  trust,  and  took  possession;  that  no  request  to  the  assign- 
ees to  bring  the  action  has  been  made,  and  that  the  plaintiffs  are  not  the 
proper  parties  to  bring  it.  It  was  found  by  the  court  in  its  decision  that  the 
deed  from  Emily  to  Kuth  was  made  and  received  with  intent  to  hinder,  de- 
lay, and  defraud  creditors.  It  was  also  found  as  matter  of  fact  that  a  general 
assignment  was  executed  and  delivered  by  Emily  Laraway  to  John  Laraway 
and  John  P.  Francis  on  August  13,  1888 ;  that  it  did  not  speciQcally  state 
therein  the  residence  or  the  kind  of  business  carried  on  by  the  debtor  at  the 
time,  nor  the  place  at  which  such  business  was  then  conducted;  and  that  no 
designation  was  therein  made  so  as  to  identify  the  debtor.  Laws  N.  Y.  1888, 
c.  294,  requires  an  assignment  for  the  benefit  of  creditors  to  state  the  place  of 
residence  of  the  debtor,  the  business  in  which  he  is  engaged,  the  place  at 
which  It  is  carried  on,  giving  the  street  and  number,  if  in  a  city,  and,  if  not, 
some  sufficient  designation  to  identify  the  debtor.    It  was  also  found  that  the 
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assignment  "  was  made  and  received  as  a  part  of  the  same  general  scheme  for 
the  purpose  of  hindering,  delaying,  and  defrauding  the  creditors  of  the  said 
Emily  Laraway;"  that  in  March,  1S89,  and  before  the  trial  of  this  action,  the 
assignees  took  proceedings  in  the  county  court  to  account,  and  a  decree  was 
therein  duly  made,  by  which  the  assignees  were  discharged,  and  the  estate 
settled.  As  matter  of  law,  the  court  found  that  the  deed  from  Emily  to  Botli 
was  void  as  against  plaintiffs  and  their  judgment;  that,  "  the  said  estate  having 
been  settled,  and  the  assignees  duly  discharged,  and  there  having  been  shown 
to  be  no  other  creditors,  the  making  of  the  said  assignment  is  not  a  bar  to 
the  maintaining  of  this  action, "  and  judgment  was  ordered  declaring  the  deed 
void  as  to  the  judgment,  and  a  lien  paramount  to  the  title  of  Ruth.  Upon 
request  of  defendants  the  court  further  found,  as  matter  of  fact,  that  this  ac- 
tion was  commenced  about  December  3,  1888,  without  any  request  by  the 
plaintiffs  to  the  assignees  to  bring  the  same,  and  without  their  refusal  to 
bring  it;  and,  as  matter  of  law,  that  the  assignment  transferred  all  the  prop- 
erty and  rights  of  action  of  the  assignor  to  the  assignees  in  trust  for  the  ben- 
efit of  creditors;  that  the  assignment  was  valid  between  the  parties,  and  valid 
as  to  all  other  parties,  including  the  plaintiffs,  in  collateral  proceedings,  and 
until  set  aside;  that,  the  trust  having  been  executed,  and  the  assigned  estate 
distributed  to  the  creditors  entitled  to  the  same,  the  assignment,  and  the  pro- 
ceedings thereunder,  cannot  be  questioned  by  the  plaintiffs  in  this  action. 
There  was  a  judgment  for  plaintiffs.    Defendants  appeal. 

Argued  before  Hakdin,  F.  J.,  and  Martin  and  Merwin,  JJ. 

Hanibal  Smith  and  F.  F.  Jacox,  for  appellants.  KUby  di  Kellogg,  for  le- 
spondents. 

Merwin,  J.  It  is  claimed  by  the  defendants  that  the  judgment  upon  which 
this  action  is  based  is  void,  on  the  ground  that  the  justice  before  whom  the 
judgment  was  recovered  acquired  no  jurisdiction  to  render  it.  The  summons 
and  veriQed  complaint  were  personally  served  on  tlie  defendant  by  delivering 
to  her  copies  thereof.  The  return  of  the  constable  did  not  show  that  the  cop- 
ies were  left  with  her.  The  defendant  did  not  appear,  and  thereupon  the  jus- 
tice entered  judgment  for  the  amount  demanded  in  the  complaint.  Ho  proof 
was  made  before  the  justice  of  the  cause  of  action.  By  chapter  414  of  th» 
Laws  of  1881  it  is  provided  that,  in  certain  actions  in  justices'  courts,  tlie 
plaintiff  may  prepare  in  writing  and  verify  his  complaint,  attach  it  to  tbesum- 
mens,  and  have  them  "served  upon  the  defendant  by  delivering  to  and  lesr- 
ing  with  him  personally  true  copies  thereof,"  in  which  case,  upon  default  of 
the  defendant,  he  shall  be  deemed  to  have  admitted  the  allegations  of  the  com- 
plaint, and  judgment  may  be  entered  for  the  amount  demanded  without  fur- 
ther proof.  Assuming  that  the  complaint  was  not  suflSciently  served  to  au- 
thorize the  justice  to  enter  judgment  without  further  proof,  that  did  not 
prevent  the  justice  from  taking  proof  and  entering  judgment  accordingly 
The  summons  was  in  the  ordinary  form,  and  it  was  served  as  required  by  sec- 
tion 2878  of  the  Code.  By  such  service  the  justice  acquired  jurisdiction  of  tht 
person,  and  he  bad  jurisdiction  of  the  subject-matter.  He  had  then  power  to 
proceed  in  the  action  to  judgment.  Whether  he  proceeded  properly,  or  en- 
tered judgment  without  proper  proof,  was  a  matter  for  consideration  in  a  di- 
rect proceeding  to  review  the  judgment.  In  Blair  v.  BarUett,  75  N.  Y.15(l> 
it  was  held,  with  reference  to  a  judgment  by  default  in  justice's  court,  that 
whatever  was  requisite  to  be  proved  and  established  as  facts  bj  plaintiff  in 
Arder  to  obtain  judgment  is,  so  long  as  the  judgment  remains  unreversed,  m 
adjtLdicata  between  the  parties,  and  conclusive  upon  them.  Within  this  pris- 
eiple,  the  point  raised  by  counsel  is  not  available  here. 

It  is  further  claimed  by  the  defendants  that,  by  reason  of  the  general  assign- 
ment before  the  recovery  by  plaintiffs  of  their  judgment,  the  plaintiffs  couM 
not  maintain  this  action.    The  general  proposition,  as  to  the  right  of  anas- 
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aignee  to  maintain  actions  of  tliis  kind,  is  not  disputed  by  the  piaintiflfs;  but 
tliey  say  ttie  rule  is  not  applicable  to  this  case  for  several  reasons:  First, 
the  answers  do  not  set  up  non-joinder  of  the  assignees  as  defendants;  second, 
the  assignees  have  been  discharged,  and  the  estate  closed  up;  third,  the  as- 
signment is  void  on  its  face;  fourth,  the  assignment  is  void  as  made  to  de- 
fraud creditors,  and  the  assignees  were  in  collusion  with  these  defendants. 

1.  Theanswers,  in  substance,  alleged  the  execution,  recording,  and  existence 
of  the  assignment,  and  that  the  plaintiffs  were  not  the  proper  parties  to  bring 
the  suit.  There  was  no  occitsion  to  allege  the  non-joinder  of  the  assignees. 
The  action  was  not  in  aid  of  the  assignment.  Assuming  the  assignment  valid 
as  alleged,  the  plaintiffs,  under  their  complaint,  had  no  standing  in  court. 
The  case  is  different  from  Bank  v.  Leggett,  51  N.  Y.  552;  for  there  the  objec- 
tion that  under  the  statute  the  assignee  was  vested  with  the  cause  of  action 
was  not  taken  upon  the  pleadings  or  on  the  trial.  In  that  case  it  is  said  that, 
if  the  assignees  were  in  complicity  with  the  fraudulent  parties,  or  refused  on 
request  to  be  plaintiffs,  then  the  creditor  might,  as  plaintiff,  assert  the  right; 
citing  Bate  v.  Graham,  11  N.  Y.  237.  Such  assertion,  however,  is  for  the 
benefit  of  the  estate  represented  by  the  assignee.  It  was  so  held  in  the  Bate 
Case,  and  is  now  the  established  rule.  Crouae  v.  FrothingTuzm,  97  K.  Y.  113, 
114,  and  cases  cited.  The  plaintiffs  in  the  present  case  sought  and  obtained 
a  judgment  for  their  own  benefit  solely. 

2.  After  the  commencement  of  this  action,  the  assignees  had  an  accounting 
in  the  county  court,  and  an  order  was  made  discharging  them.  For  this  rea- 
son, and  upon  the  additional  suggestion  that  there  had  been  shown  to  be  no 
other  creditors,  it  was  held  at  special  term  that  the  making  of  the  assignment 
was  not  a  bar  to  this  action.  The  same  evidence  that  showed  the  discharge 
showed  the  existence  of  a  large  amount  of  unpaid  debts.  There  was  no  evi- 
dence to  the  contrary.  There  was  no  finding  either  way,  as  matter  of  fact. 
If  ibis  fact  was  important  to  give  the  plaintiffs  a  standing,  it  was  for  them  to 
show. 

Aside  from  this,  the  query  is,  how  can  what  occurred  after  the  commence- 
ment of  this  action  give  tlie  plaintiffs  a  standing,  if  they  had  no  cause  of  ac- 
tion when  the  suit  was  commenced?  If,  as  held  in  Spring  v.  Sliort,  90  iN*. 
Y.  538,  and  the  kindred  subsequent  cases,  the  assignee,  or  some  one  through 
him,  is  the  only  one,  as  between  him  and  subsequent  judgment  creditors,  who 
can  maintain  an  action  to  set  aside  a  prior  conveyance  as  fraudulent  against 
creditors,  then  plaintiffs,  when  they  commenced  this  suit,  had  no  cause  of  ac- 
tion in  their  own  right,  such  as  they  set  out  in  their  complaint.  The  rights 
of  the  parties  must  be  determined  at  the  commencement  of  the  action.  Wis- 
nary.  Ooumpaugh,  71  N.  Y.  117.  Relief  may  be  given  sometimes  in  view  of 
the  situation  at  the  trial,  but  the  substantial  cause  of  action  must  exist  when 
the  suit  is  commenced.  Hare  v.  Van  Deusen,  32  Barb.  92.  Whether  the  dis- 
cbarge would  operate  to  clothe  the  plaintiffs  with  a  right,  it  is  not  necessary 
to  here  determine.  Under  the  statute,  (chapter  466  of  1877,  §  20,  subd.  5,) 
as  amended  by  chapter  318  of  1878,  the  discharge  only  6perated  to  discharge 
the  assignees  "from  all  further  liability  upon  matters  included  in  the  account- 
ing. "  If  other  assets  were  afterwards  discovered,  it  may  be  argued  with  some 
force  that  the  assignee  is  still  the  only  one  to  receive  and  administer,  and  that 
the  discharge  does  not  prevent  this.  In  Clarkxon  v.  Dunning,  4  K.  Y.  Supp. 
430,  the  discharge  was  in  bankruptcy,  under  a  statute  that  authorized  an  ab- 
solute discharge.  Bev.  St.  U.  S.  §  5096.  The  action  was  brought  long  after 
the  discbarge. 

S.  But  it  is  said  that  the  assignment  was  void  on  its  face  by  reason  of  its 
failure  to  sttite  the  kind  of  business  carried  on  by  the  assignor,  and  the  place 
at  which  it  was  then  conducted.  The  statement  in  the  assignment  is,  "£mily 
Laraway,  of  the  town  of  Croglian,  Lewis  county,  N.  Y."  In  Taggart  v. 
aitson,  ante  758,  (decided  by  this  court  at  this  term,)  it  is  held  that  an  assign- 
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ment  having  a  similar  defect  is  not  void  on  its  face;  that  the  statate  in  tliat 
regard  is  directory. 

4.  Whether  the  assignment  was  voidable  for  fraud  cannot  be  tried  in  this 
action  in  its  present  form.  The  complaint  is  not  on  that  basis.  The  assign- 
ees are  necessary  parties  to  that  issue.  Russell  v.  Lasher,  4  Barb.  237.  As- 
suming the  assignment  is  valid  on  its  face,  the  plaintifls  are  not  in  a  position 
to  assail  the  deed  in  question,  without  also  effectually  assailing  the  assign- 
ment. Loos  V.  Wilkinson,  110  N.  Y.  209,  18  N.  E.  Itep.  99.  That  is  essea- 
tial  to  their  showing  a  cause  of  action. 

If,  after  tlie  assignment,  there  was  collusion  between  the  assignees  and  these 
defendants,  the  creditors  interested  in  the  assignment  had  a  remedy.  In  n 
Cornell,  110  N.  T.  351,  18  N.  E.  Itep.  142.  It  would  not  operate  to  give  the 
plaintiffs  a  cause  of  action  in  hostility  to  the  assignment.  It  follows  that,  as 
the  case  stood,  the  plaintiffs  were  not  entitled  to  recover.  Judgment  reversed 
on  the  exceptions,  and  new  trial  ordered,  costs  to  abide  the  event.  All  concur. 


Mills  et  al.  «.  QooBmsovau  «t  al. 

(Supreme  Court,  Special  Term,  New  York  County.    Februaiy  18, 1890.) 

ASSIONMBNT  FOB  BENEFIT  OF  CREDITORS — BdiTS  BT  CkEDITOBS. 

Until  an  assigaee  for  the  benefit  of  creditors  has  qualified,  his  refusal  to  sue  to 
set  aside  as  fraudulent  a  subsequent  conveyance  by  the  debtor  cannot  give  the  judg- 
ment creditors  the  right  to  maintain  snob  suit. 

On  demurrer. 

Action  by  Sarah  T.  Mills  and  the  Addressing.  Mailing  &  Duplicating  Com- 
pany, Limited,  judgment  creditors  of  Edward  Goodenough,  against  Edward 
Goodenough  and  Mary  Jane  Goodenough,  his  wife,  Gilbert  H.  Stiles,  Leopold 
Gotlieb,  James  W.  Pratt,  C.  Wesley  Pratt,  William  A.  Jones,  Jr.,  as  assipee 
for  the  creditors  of  Edward  Goodenough,  and  John  Bently  and  Lizzie  Bent- 
ley,  his  wife,  to  set  aside  as  void  a  deed  from  defendant  Goodenough  to  de- 
fendant Bentley.    Defendants  demurred  to  the  complaint. 

George  Endres,  (Charles  M.  Barle,  of  counsel,)  for  plaintiffs.  Sy.  Buff- 
mann  Browne,  for  defendants. 

Yan  Brunt,  J.  This  action  is  claimed  to  be  brought  in  aid  of  an  assign- 
ment. The  defendant  Goodenough,  in  June,  1881,  made  and  delivered  to  the 
defendant  Jones  an  assignment  of  all  his  property  for  the  benefit  of  bis  cred- 
itors. Said  assignment  was  duly  filed  and  recorded,  but  the  assignee,  Jones, 
never  qualified  as  assignee,  and  no  new  or  substituted  assignee  has  been  ap- 
pointed. The  plaintiffs,  hieing  judgment  creditors  of  Goodenough,  requested 
the  said  assignee  to  bring  an  action  to  recover  the  property  mentioned  in  the 
complaint,  alleged  to  have  been  improperly  conveyed  by  Gk>odenough,  which 
the  assignee  refused  to  do;  and  the  plaintiffs  thereupon  brought  this  action, 
asking  that  the  conveyance  be  declared  fraudulent  and  void,  and  that  a  con- 
veyance be  made  of  the  property  to  a  receiver  to  l>e  appointed  for  the  benefit 
of  the  creditors,  etc. 

The  theory  upon  which  this  action  is  maintainable  is  that  the  trustee  has 
improperly  refused  to  enforce  tl>e  rights  in  which  the  cestuis  que  trustent  have 
an  interest,  and  in  such  cases  the  cestui  que  trust  is  permitted  to  enforce  the 
rights  for  the  benefit  of  the  trust-estate.  The  rule,  however,  presumes  a  right 
in  the  trustees  to  maintain  the  action  which  he  has  refused  to  exercise.  In 
the  case  at  bar,  the  assignee,  never  having  qualified,  was  never  in  a  position 
to  maintain  any  action  in  his  representative  capacity;  and  consequently  his 
failure  to  bring  the  action  could  not  confer  any  rights  upon  the  creditors,  as 
such  failure  was  ^ot  improper,  and  he  was  not  in  a  condition  to  enforce  an; 
supposed  rights.  It  seems  to  me  that,  before  these  creditors  have  any  stand- 
ing in  court,  a  representative  of  the  assigned  estate  must  exist  who  iniprop- 
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erly  refuses  to  enforce  the  claim  asserted  in  the  action  brought  by  the  cred- 
itor. The  right  of  action  is  in  such  representative;  and  it  is  to  enforce  this 
claim,  which  he  improperly  refuses  to  do,  that  the  creditor  is  allowed  to  in- 
tervene. I  think,  therefore,  that  this  action  cannot  be  maintained  in  its  pres- 
ent form  until  a  trustee  is  in  existence  having  the  right  to  bring  the  action, 
and  improperly  refuses  to  do  so.    The  demurrer  most  be  sustained,  with  costs. 


Brigqs  o.  Groves. 
(Supreme  Court,  General  Term,  JPIfth  Department    April  11, 1890.) 

1.  Uasteb  and  Servant — Compbnsatios — Shabb  of  Peofits. 

Flaintiff  entered  defendant's  employ  under  a  written  agreement  to  receive  for 
his  services  one-tourth  part  of  the  net  profits  of  the  business,  "to  be  paid  him  as 
follows :  The  sum  of  t^  each  week  during  said  employment,  and  at  the  end  of  each 
year's  business  •  •  *  guoh  a  sum  as,  added  to  the  aggregate  amount  of  such 
weekly  payments,  shall  equal  the  one- fourth  of  the  net  profits  of  said  business." 
Held,  that  defendant  was  not  entitled  to  have  the  weekly  payments  to  plaintiff 
treated  as  part  of  the  expense  account,  and  that  the  profits  were  properly  estimated 
on  the  finished  sales  while  plaintiff  was  in  defendant's  employ. 

9k  BviDBSOT— Paeol  to  Explain  Wbitino. 

Evidence  of  an  oral  arrangement  between  the  parties  that  the  stock  should  be 
called  $5,000,  and  on  that  valuation  plaintiff  should  receive  one-fourth  of  the  net 
profits,  was  admissible,  as  it  in  no  way  contradicted  the  written  contract. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Allen  D.  Briggs  against  Thomas  B.  Groves.  Both  parties  ap> 
peal  from  the  judgment  entered  in  favor  of  plaintiff. 

Argued  before  Dwight,  P.  J.,  and  Macomber  and  Corlett,  JJ. 
Isaac  8.  8ignor,  for  plaintiff.    John  0.  Lynn,  for  defendant. 

CoR]:.ErT,  J.  This  action  was  brought  in  January,  1888,  by  the  plalntifT, 
to  recover  for  services  under  a  contract  of  which  the  following  is  a  copy: 
"This  memorandum  witnesseth  an  agreement  made  and  entered  into  this  22d 
day  of  December,  1886,  by  and  between  Thomas  H.  Groves,  of  the  first  part, 
and  A.  Delos  Briggs,  of  the  second  part,  as  follows:  The  said  Briggs  hereby 
agrees  to  enter  the  employ  of  said  Groves,  and  to  take  charge  of  the  clothing 
store  of  said  Groves,  at  No.  40  East  Main  street,  Rochester,  as  manager  and 
clerit,  under  the  direction  of  said  Groves,  and,  with  the  advice  and  direction 
of  said  Groves,  to  do  all  things,  and  exert  his  utmost  skill  and  endeavor,  to 
the  profit  and  advantage  of  said  business,  and  such  employment  shall  con- 
tinue until  terminated  by  either  party  to  this  agreement,  which  either  may  do 
by  giving  one  week's  notice  of  his  intention  so  to  terminate  it;  and  the  said 
Briggs  shall  receive  for  his  services  as  such  clerk  and  manager  the  one- fourth 
part  of  the  net  profits  which  shall  accrue  to  said  clothing  business  during  the  time 
he  shall  so  remain  in  said  employment,  to  he  paid  him  as  follows :  The  sum  of 
S20.00  each  week  during  said  employment,  and  at  the  close  of  each  year's  busi- 
ness, or  the  termination  of  said  employment,  the  said  Briggs  shiill  receive 
such  a  sum  as,  added  to  the  aggregate  amount  of  such  weekly  payments,  shall 
equal  the  one-fourth  of  the  net  profits  of  said  business  accruing  siifce  the  last 
previous  adjustment  and  settlement  between  the  parties.  In  witness  wliereof, 
the  parties  have  hereunto  set  their  hands  the  day  and  year  above  written. 
A.  D.  Brioos.  T.  H.  Groves."  The  complaint  alleged  to  be  due  to  the 
plaintiff  94,302.  The  answer  admits  82,016,  but  denies  the  balance.  The 
issue  was  referred  to  a  referee,  who  found  $3,330  due  the  plaintiff,  upon  which 
judgment  was  entered;  and  both  parties  appeal  to  this  court. 

The  referee  found  that  on  the  22d  day  of  December,  1886,  the  defendant 
was  the  owner  of  a  stock  of  merchandise  which  be  purchased  shortly  before 
that  time  for  $3,110.15;  that  the  stock  was  of  the  value  of  $5,000.  He  fur- 
ther found  that  the  agreement  was  dated  Decemlier  22d ;  that  it  was  also 
agreed  that  the  stock  should  be  called  $5,000,  and,  on  that  valuation,  that  the 
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plaintiff  should  receive  one-fourth  of  tlie  net  profits;  ttiat  the  plaintift  entered 
into  the  defendant's  employment  under  the  agreement,  and  continued  until 
January  21, 1888.  The  referee  also  found  that  the  net  proflts  were  $17,911.17, 
one-fourth  of  which  would  be  $4,477.99;  that  $1,429.95  had  been  paid,  leav- 
ing a  balance  of  $3,056.84,  which,  with  interest,  was  found  due  the  plaintiff. 
The  referee,  in  his  opinion,  states  that  the  defendant  made  no  arrangement 
with  the  plaintiff  until  after  he  purchased  the  stocit  of  goods,  and  that  the 
valuation  for  the  purpose  of  estimating  profits  was  fixed  at  $5,000.  He  fur- 
ther states  that  the  agreement,  in  fact,  was  made  the  20th  day  of  January, 
1887,  but  dated  bacl^  to  December  22,  1886.  A  set  of  books  were  opened  in 
the  business,  the  first  entry  in  which  was  a  credit  to  the  defendant  of  $5,000 
as  capital  stock.  That  this  sum  was  treated  by  both  parties,  without  objec- 
tion, as  the  proper  basis  of  settlement.  The  plaintiff's  contention  on  this  ap- 
peal is  that  the  profits  should  have  been  estimated  on  the  basis  of  $3,110.15, 
the  purchase  price.  He  objected  to  evidence  on  the  ground  that  it  would 
vary  the  written  contract  proving  the  $5,000  arrangement,  which  was  over- 
ruled, and  exception  taken.  The  written  agreement  is  silent  as  to  the  basis 
of  valuation  upon  which  the  profits  should  be  estimated.  The  findings  are 
that  they  were  estimated  upon  $5,000,  and  that  the  arrangement  between  tbe 
parties  was  not  made  until  after  the  goods  were  purchased.  Under  such  cir- 
cumstances, the  evidence  was  admissible.  It  in  no  way  contradicted  tbe 
written  contract.  Chapin  v.  Dobson,  78  N.  T.  74;  Bean  v.  Carleton,  6  2f .  Y. 
St.  Rep.  641. 

The  defendant's  central  contention  on  his  appeal  is  that  the  sums  paid  to 
the  plaintiff  should  have  l)een  deducted  as  expenses,  and  cites  in  support  of 
his  contention  Buning  v.  Kittell,  7  N.  T.  Supp.  485;  Fuller  v.  Miller,  105 
Mass.  103.  The  doctrine  of  these  cases  has  nu  application,  for  in  each  of  tbem 
a  fixed  weekly  compensation  was  paid,  and  additional  compensation  given  oat 
of  the  net  profits;  but  here  there  was  no  salary  except  one-fourth  of  tbe  net 
profits,  a  portion  of  which,  $20  per  week,  was  paid  as  the  work  progressed. 
It  seems  to  have  been  assumed  that  there  would  be  some  profit,  and  that  tbe 
plaintiff  needed  something  to  live  on.  All  the  profits  might  as  well  have  been 
treated  as  a  part  of  the  expense  account  as  the  portion  paid  in  advance. 

The  defendant  further  contends  that  the  depreciation  in  the  value  of  Ifae 
goods  left  should  be  deducted  in  ascertaining  the  amount  of  the  net  profits. 
There  are  two  answers  to  this.  The  first  is  that  there  was  no  depre^tion, 
assuming  that  they  were  to  be  sold  in  the  place  of  business,  which  they  were. 
In  the  next  place,  the  plaintiff 'was  not  a  partner,  as  the  referee  found  and 
both  parties  conceded.  The  profits  were  properly  estimated  on  tbe  finished 
sales  while  he  was  in  the  defendant's  employ.  Tbe  judgment  must  be  af- 
firmed.   All  concur. 


Bennett  et  al.  v.  Enafp  et  aJ. 
{Supreme  Court,  Oeneral  Term,  Fifth  Department.    April  11,  18S0i) 

BAVKS  A.ND  B^KKINO — OlirBBAL  DSPOSITS. 

Flaintiffs,  at  a  time  wbea  their  acooant  with  defendants'  intestate,  •  priTit* 
banker,  was  overdrawn,  offered  him  their  draft  on  a  distant  house  for  disoonntand 
deposit.  The  accommodation  being  refused,  it  waa  agreed  that  intestate  should 
coUeot  the  draft,  and  credit  plaintiffs  with  the  proceeds  when  received.  TheooUec- 
tion  was  credited  to  plaintiffs'  general  account,  which  was  the  usual  course  of  busi- 
ness between  the  parties,  the  day  before  Intestate's  death,  and  in  the  mean  timepltii- 
tiffs  had  drawn  their  checks  against  the  draft,  advising  the  payees  when  the  ao- 
count  would  be  good  for  their  payment.  Held,  that  the  draft  was  delivered  and  re- 
ceived for  coUeotion  and  credit  to  plaintiffs'  general  aooonnt,  and  not  on  spa(^  de- 
posit.   Macomber,  J.,  dissenting. 

On  exceptions  from  circuit  court. 

Action  by  George  W.  Bennett  and  others  against  Austin  K.  Knappand 
others.    A  nonsuit  was  granted  in  the  circuit  court,  and  plaintiff  moves  for 
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«  new  trinl  on  a  case,  and  exceptions  ordered  to  be  heard  at  general  term  in 
l;be  first  instance. 

Argued  before  Dwioht,  F.  J.,  and  Macombeb  and  Coblett,  JJ. 

/.  H.  Camp,  for  plaintiffs.    8.  B.  Molntyre,  tor  defendants. 

DwiGHT,  P.  J.  In  this  action  the  plaintifTs  seek  to  charge  the  defendants, 
-as  for  money  had  and  received,  with  the  avails  of  a  draft  drawn  by  the  plain- 
tiffs on  a  mercantile  house  in  Chicago,  and  delivered  to  Lyman  Lyon,  a  pri- 
vate banlcer  at  Palmyra,  and  by  him  collected  and  credited  to  their  account. 
Two  questions  of  fact  are  involved:  (1)  What  was  the  agreement,  express  or 
implied,  under  which  the  draft  was  delivered?  and  (2)  have  the  defendants 
received  the  avails  of  the  draft  to  and  for  the  use  of  the  plaintiffs?  There  is 
no  conflict  of  evidence,  since  the  case  rests  upon  the  testimony  of  the  plain- 
tiffs themselves,  in  which  they  give  tl)eir  version  of  the  conversation  liad  by 
them  with  the  defendant  Knapp,  who  was  Mr.  Lyon's  cashier  at  the  time  the 
draft  was  delivered,  and  of  his  subsequent  admissions  as  to  its  collection  and 
the  disposition  of  the  proceeds,  and  their  version  of  the  subsequent  admissions 
of  the  two  defendants  that  they  had  received  the  avails  of  the  draft.  The 
same  testimony  also  discloses  the  previous  course  of  dealings  of  the  plaintiffs 
with  Mr.  Lyon;  the  state  of  their  account  with  him  at  the  date  of  the  trans- 
action in  question;  and  the  acts  of  the  plaintiffs,  in  relation  to  the  subject- 
matter,  after  the  delivery  of  the  draft.  Without  attempting  recapitulate  the 
«vidence  in  detail,  we  do  not  hesitate  to  say  that  its  effect  is  to  establish  the 
fact,  in  answer  to  the  first  question  proposed,  that  the  draft  was  delivered  to 
Lyon  for  collection  and  deposit;  that  is  to  say,  upon  the  agreement  and  un- 
derstanding that,  when  the  draft  was  collected,  the  avails  should  be  credited 
to  the  general  account  of  the  plaintiffs,  which  at  that  time  was  overdrawn. 
The  draft  was  for  (3,700,  and  the  amount  of  the  overdraft  was  about  $600. 
The  evidence  tends  to  show  that  the  draft  in  question  was  first  offered  at  the 
btink  for  discount  and  deposit, — that  is,  for  immediate  credit, — which  was  in 
accordance  with  the  usual  course  of  dealing  between  the  parties.  In  this  in- 
stance, however,  that  accommodation  was  refused,  the  cashier  stating,  as  the 
pMntiff  Bennett  testifies,  that  the  bank  was  short  of  funds,  but  offering  to 
collect  the  draft,  and  credit  the  proceeds,  when  they  should  be  received;  and 
that  such  was  the  arrangement  finally  concluded  between  the  parties,  we  have 
already  said  the  evidence  plainly  shows.  The  transaction  was  on  Wednes- 
day, the  17th  of  August.  Bennett  testifies  that  Mr.  Knapp  told  him  they 
should  not  check  against  the  draft  until  he  had  received  the  money  on  it, 
which  would  probably  be  about  the  first  of  the  next  week.  The  plaintiff 
did,  however,  proceed  at  once  to  anticipate  the  credit  of  the  draft  by  drawing 
tlieir  checks  against  it,  and  continued  to  do  so  through  the  week;  at  the  same 
time  cautioning  their  payees  not  to  present  the  checks  for  payment  until  the 
first  of  the  next  week.  Some  of  the  checks  were,  however,  presented  on  each 
day  of  the  same  week,  and  were  paid.  The-avails  of  the  draft  were  received 
on  the  evening  of  Saturday,  the  20th,  in  a  draft  of  the  Commercial  Xational 
fixok.  at  Chicago  on  the  Hanover  National  Bank  of  New  York;  the  amount 
of  which,  less  exchange  or  charges  for  collection,  was  immediately  credited 
to  the  account  of  the  plaintiffs,  and  the  New  York  draft  was  on  the  same 
evening  sent  forward  to  Lyon's  correspondent  in  New  York  for  collection  for 
him.  The  next  day,  Sunday,  August  21st,  Lyman  Lyon  died,  and  on  Mon- 
day morning  the  plaintiff  notified  his  late  cashier  that  they  claimed  the  draft 
and  its  avails  as  their  property;  that  the  draft  had  been  delivered  for  collec- 
tion only;  and  that  its  avails  were  a  special  deposit,  and  must  nut  be  con- 
founded with  the  assets  of  Mr.  Lyon's  estate.  Mr.  Knapp  informed  them  that 
the  draft  had  been  collected,  and  its  avails  placed  to  their  credit,  before  Mr. 
Lyon's  death.  Early  in  October  the  defendants,  jointly  with  Mrs.  Lyon, 
were  appointed  administrators  of  Mr.  Lyon's  estate,  and,  shortly  after  their 
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appointment,  the  plaintiffs  demanded  of  the  two  defendants  the  avails  of  the 
draft  in  question,  at  the  same  time  offering  to  pay  the  amount  of  their  OTer- 
draft,  whatever  it  was.  The  plaintiffs  testify  that  both  defendants  admitted 
that  they  had  received  the  avails  of  the  draft,  but  stated  that  they  were  ad- 
vised that  the  money  belonged  to  the  estate  of  Mr.  Lyon,  and  they  could  not 
give  it  up.  In  answer  to  the  tender  of  the  amount  of  the  overdraft,  they  siid 
that  Mr.  Lyon's  books  showed  no  overdraft,  but  a  t>alance  in  favor  of  the 
plaintiffs.  About  a  year  later  the  plaintiffs  brought  this  action  against  tlie 
two  defendants  for  moneys  had  and  received.  It  seems  to  us  very  clear, 
aside  from  any  question  of  the  sufficiency  of  the  complaint,  or  of  defect  of 
parties  defendant,  that  a  verdict  for  the  plaintiffs  could  not  have  been  tafepn 
upon  the  evidence  adduced,  and  that  the  nonsuit  was  properly  ordered.  Upon 
the  evidence  alone  of  the  course  of  dealing  between  the  parties,  and  of  whtt 
took  place  at  tiie  time  of  -the  delivery  of  the  draft,  we  think  the  balance  of 
proof  was  in  favor  of  the  theory  that  the  draft  was  delivered  and  received  for 
collection  and  deposit.  Bat  when  we  Qnd  the  plaintiffs,  in  avowed  anticipa- 
tion of  the  credit  of  the  draft,  proceeding  at  once  to  make  their  checks,  apon 
an  account  already  overdrawn,  and  advising  the  persons  to  whom  the  checks 
were  given  of  the  time  when  that  account  would  probably  be  good  for  their 
payment,  no  room  seems  to  be  left  for  doubt  or  question  that  the  plaintiffs 
expected  credit  for  the  avails  of  the  draft  in  their  general  account,  and  that 
the  soonv  the  credit  was  given  the  better.  Who  can  believe  upon  this  evi- 
dence that  if  Mr.  Lyon  had  lived,  and  the  bank  had  continued  its  business  a 
few  days  longer,  any  objection  would  ever  have  been  made  to  the  credit  given 
to  the  plaintiffs,  or  can  doubt  that  that  credit  would  have  been  speedily  ex- 
hausted by  the  plaintiffs'  checks?  Bennett  testifles,  frankly,  that  the  checks 
drawn  on  and  after  the  17th  of  August  were  drawn  on  the  proceeds  of  this 
draft.  It  must  have  been  so,  and  this  act  of  the  plaintiffs  constituted  the 
most  satisfactory  evidence  of  their  own  understanding  of  the  agreement  un- 
der which  the  draft  was  delivered  to  Mr,  Lyon.  As  we  have  said,  there  was 
no  conflict  of  evidence;  so  there  was  no  disputed  question  of  law.  The  only 
question  for  the  court  below  was  whether  there  was  sufficient  evidence  in 
support  of  the  plaintiffs'  cause  of  action  to  warrant  its  submission  to  the 
jury.  That  question  being,  as  we  think,  correctly  decided,  the  nonsoit  was 
properly  granted. 

The  motion  for  a  new  trial  must  therefore  be  denied,  and  judgment  oideted 
for  the  defendants  dismissing  the  complaint. 

CORLEiT,  J.,  concurs.    Macoubeb,  J.,  dissenting. 


EUEBSON  e.  LOVELAND. 

(Supreme  Court,  General  Term,  First  Department    April  18, 1880.) 

VOIUHTABT  PaTMBNT— lIlSTAKB  OF  FXCT. 

A  purchaser  of  mining  property  agreed  in  writing  to  make  an  "equitable'  aettte- 
ment  of  a  balance  claimed  by  deiendaat  for  his  services  in  opening  mines  on  the 
premises,  and  to  Indemnify  his  vendor  therefrom.  The  agreement  also  recited 
that  the  vendor  did  not  admit  any  Uabillty  whatever  to  defendant.  Without  nuk- 
ing further  inquiry  plaintiff  paid  defendant  part  of  an  amonnt  which  the  Utter 
falsely  represented  to  be  due  hun.  Held,  that  this  was  not  a  payment  mads  under 
a  mistake  of  fact. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Kufus  H.  Emerson  against  William  A.  H.  Lovdand.    There 
was  judgment  for  plaintiff.    Defendant  appeals. 
Argued  before  Van  Bkunt,  P.  J.,  and  Babti.ett  and  Barrett,  JJ. 
Wheeler  H.  Peckham,  for  appellant.     George  W.  Green,  for  respondeat 
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Van  Bkunt,  P.  J.  Tliis  action  was  brought  to  recover  the  sum  of  $5,000 
alleged  to  have  been  paid  under  a  mistake  of  fact.  The  complaint  alleges 
tbat  in  December,  1879,  the  plaintiff  was  engaged  in  negotiating  for  the  pur- 
chase of  all  the  property  belonging  to  the  Land  &  Coal  Company  of  Golden,  a 
corporation  organized  under  the  laws  of  Massachusetts;  that  at  the  time  of 
these  negotiations  the  defendant  stated  that  there  was  due  him  from  the  com- 
pany for  plant,  labor,  and  expenses  in  opening  coal  mines  on  the  property  of 
said  company  the  sum  of  812,000  and  over;  that  at  that  time  the  plaintiff 
was  informed  and  believed  that  the  claim  of  said  defendant  was  a  just  one, 
and  that  the  said  company  was  indebted  to  him  in  the  sum  of  $12,000,  and 
that  tliereafter  having  concluded  to  purchase  the  property,  and,  having  agreed 
to  pay  such  amount,  if  any,  of  the  claim  of  the  defendant  not  to  exceed  the 
sum  of  812,000  as  might  thereafter  be  found  due  and  owing  to  the  defendant 
from  said  company,  on  the  1st  of  February,  1888,  at  the  request  of  the  de- 
fendant, and  relying  solely  upon  his  representations  that  there  was  due  and 
owing  the  sum  of  $12,000,  the  plaintiff  paid  to  the  defendant  the  sum  of 
S5,0()U  on  account  of  said  alleged  Indebtedness;  that  neither  at  the  time  of 
said  purchase,  nor  at  any  time,  did  said  company  owe  said  defendant  said  sum 
of  812,000,  or  any  amount  at  all,  and  that  said  payment  of  $5,000  was  made 
by  the  plaintiff  under  a  mistal^e  of  fact,  and  because  he  relied  upon  the  dec- 
larations of  the  defendant  as  aforesaid;  that  such  representations  were  un- 
true, and  said  claim  was  wholly  without  foundation,  and  judgment  was  de- 
manded for  said  sum  of  $5,000.  The  defendant,  by  his  answer,  denied  the 
aUegations  contained  in  the  complaint,  and  alleged  as  a  separate  defense  that 
at  the  time  of  the  sale  and  transfer  of  the  property  of  the  Land  &  Coal  Com- 
pany of  Golden  he  was  in  possession  of  the  mining  property,  and  bad  expend- 
ed large  sums  in  the  development  of  the  property,  and  was  to  have  the  right 
to  mine  and  reimburse  himself  from  the  sale  of  the  mining  products  for  his 
expenditures,  and  tliat  it  was  agreed  between  the  defendant  and  the  company 
that  he  would  consent  to  the  sale  of  the  property,  and  deliver  possession 
thereof  to  the  purchaser,  and  that  from  tlie  purchase  money  he  should  be 
paid  the  sum  of  $12,000  as  and  for  the  balance  of  his  expenditures  made  in 
developing  the  property;  that  the  property  was  sold,  and  the  plaintiff  promised 
and  agreed  to  pay  said  sum  of  $12,000,  and  thereafter  paid  $5,000  on  account. 
The  referee  found  as  a  fact  that  the  payment  was  made  upon  tlie  representa- 
tion made  by  the  defendant  that  there  was  due  to  him  the  sum  of  $12,000, 
which  representation  was  false,  and  that  therefore  the  money  was  paid  under 
a  mistalte  of  fact,  and  gave  judgment  for  the  plaintiff,  and  from  the  judg- 
ment thereupon  entered  this  appeal  is  taken. 

There  is  no  doubt  but  that  if  the  plaintiff  made  the  payment  relying  upon 
the  representation  of  the  defendant  that  there  was  due  from  the  Land  &  Coal 
Company  of  Golden  to  him  the  sura  of  $12,000,  and  that  no  circumstances 
came  to  his  attention  which  would  put  a  prudent  man  upon  his  guard  as  to 
the  truth  of  this  representation,  upon  proof  of  the  falsity  of  such  repre- 
sentation, be  coold  recover  back  the  payment  so  made.  The  evidence  of  the 
plaintiff  shows  tbat  in  the  month  of  December  he  went  to  Colorado  to  ex- 
amine the  property  of  this  company  which  had  been  offered  for  sale  and  called 
to  his  attention;  that  he  took  a  letter  of  introdaction  to  the  defendant,  and 
upon  his  an'ival  presented  it;  that  the  defendant  showed  him  the  property, 
exhibited  to  him  its  condition,  and  showed  its  mines  and  factory.  The  plain- 
tiff told  the  defendant  that  he  was  there  for  the  purpose  of  investigating  the 
property  with  a  view  of  purchasing  it,  and  the  defendant  said  to  the  plaintiff 
that  he  had  opened  a  mine  upon  the  property  at  some  time  previous,  and  had 
expended  a  considerable  sum  of  money.  That,  owing  to  the  fact  of  the  mine 
taking  fire,  he  had  been  compelled  to  abandon  operations,  and  allow  the  mine 
to  fill  with  water  in  order  to  put  out  the  fire;  and,  having  expended  a  certain 
amount  of  money  on  this  property,  he  bad  a  claim  for  what  he  bad  failed  to 
v.9N.Y.8.no.9 — 49 
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reimburse  himself  for  in  mining  the  coal  daring  the  time  he  operated  the 
mine,  which  claim,  he  expected,  would  be  provided  for  in  the  sale  of  the 
property..  He  testiSed  that  with  that  information  be  came  back  east,  and 
concluded  the  purchase  from  the  Land  &  Coal  Company  of  Golden  in  Boetou, 
Mass.  The  plaintiff  also  stated  that  the  defendant  told  him  he  could  not  tell 
the  amount  due,  but  that  it  exceeded  $12,000.  It  further  appears  from  the 
evidence  that  at  the  time  of  the  completion  of  this  purchase  the  plaintiff  ex- 
ecuted the  following  paper:  "I,  Bofus  H.  Emerson,  of  Jackson,  in  the  sUte 
of  Michigan,  for  value  received  by  me  of  the  Land  and  Coal  Company  of 
Golden,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby  covenant  and 
agree  with  paid  Land  and  Coal  Company  of  Golden  that  I  will  make  an  equi- 
table settlement  of  the  balance  claimed  by  W.  A.  H.  Loveland,  as  due  him  for 
plant,  labor,  and  expenses  in  opening  coal  mines  on  the  property  of  said  Laad 
and  Coal  Company  of  Golden;  said  amount  not  to  exceed  twelve  thousand 
dollars,  as  per  understanding  between  said  Loveland  and  A.  A.  Hayes.  Jr.; 
and  covenant  and  agree  with  said  company  to  save  harmless  and  indemnify  all 
who  are  liable  to  said  Loveland  in  respect  thereto  (if  any  is  or  are  liable  to 
him)  against  any  and  all  liability  or  responsibility  to  him  in  respect  to  the 
same.  Said  Land  and  Coal  Company  of  Gulden  do  not  admit  anyliability 
whatever  to  said  Loveland.  In  witness  whereof  I  have  hereunto  set  my  hand 
and  seal  this  9th  day  of  February,  A.  D.  eighteen  hundred  and  eighty  [tbeM 
words  being  fli-st  interlined,]  viz.,  words  *  with  said  company.'  Bufus  H. 
Emebson.  [Seal.]  Signed,  sealed,  and  delivered  in  presence  of  JosanA  D. 
Ball.  "  And  that  in  February,  1880,  upon  the  application  of  the  defendant, 
he  paid  to  him  $5,000  on  account  of  this  latter  agreement.  This  is  the  stun 
which  the  plaintiff  desires  to  recover  back,  upon  the  ground  that  the  Land  &. 
Coal  Company  of  Golden  were  not  indebted  to  defendant  in  any  amount  whstp 
ever. 

Whether  the  true  construction  of  the  testimony  of  t  le  plaintiff  jostifles  the 
finding  of  tl\e  referee  that  the  defendant  represented  to  bim  that  the  company 
was  indebted  to  him  in  the  sum  of  !|$12,000  or  not,  it  is  clear  that  at  the  time 
of  the  purchase  of  the  property  by  the  plaintiff  he  knew  that  the  companj  dis- 
puted any  indebtedness  to  the  defendant.  By  the  very  agreement  of  indem- 
nity which  the  plaintiff  executed  it  is  expressly  stated  that  said  company  did 
not  admit  any  liability  whatever  to  the  defendant;  and  another  pregnant  ex- 
pression in  that  agreement  is  that  he  will  make  an  equitable  settlement  of  the 
balance  claimed  by  defendant  as  due  him  for  plant,  labor,  and  expenses  iB 
opening  coal  mines  upon  the  property  of  said  Land  &  Coal  Company.  Thus 
the  plaintiff  knew  that  it  was  an  equitable  claim,  and  not  a  legal  one,  which 
was  provided  for  upon  his  part  in  favor  of  Loveland.  He  also  knew  that  this 
claim,  whatever  it  was,  was  disputed  by  the  company.  Under  these  circum- 
stances, how  can  it  be  said  that  the  plaintiff  had  a  right  to  rely  in  making 
the  payment  to  the  defendant  upon  his  representation  that  this  sum  was  doe? 
He  knew  that  the  claim  was  disputed,  and  was  thus  put  upon  his  guard.  He 
was  put  upon  inquiry.  He  made  none,  but  paid  the  money.  It  further  ap- 
pears by  the  contract  itself  entered  into  between  the  plaintiff  and  the  Land 
&  Coal  Company  of  Golden  that  there  was  no  recognition  upon  the  part  of  the 
company  of  the  claim  of  the  defendant,  because  where  provision  is  made  for 
payments  on  the  part  of  the  plaintiff  it  is  provided  that  a  certain  sum  shall  be 
paid,  and  then  that  the  plaintiff  will  make  an  equitable  settlement  of  the  bal- 
ance claimed  by  said  Loveland  as  due  to  him,  such  sum  not  to  exceed  dl2,000, 
as  per  understanding  between  Loveland  and  A.  A.  Hayes,  Jr.,  dearly  show- 
ing that  there  was  no  admission  upon  the  part  of  the  company  of  any  liability 
to  Loveland  of  which  the  plaintiff  had  due  notice. 

Under  these  circumstances,  when  the  plaintiff  made  the  payment  to  the 
defendant  in  pursuance  of  this  agreement,  as  he  says  himself,  how  can  it  be 
said  to  be  anything  more  than  a  payment  in  pursuance  of  bis  contract  to  make 
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an  equitable  settlement  of  the  claim  which  the  defendant  made  upon  the  Land 
&.  CckJ  Company  of  Golden?  As  already  said,  the  plaintiff  was  notified  and 
informed  that  the  company  repudiated  any  legal  liability  to  the  defendant; 
and  as  a  consequence  the  plaintiff  was  put  upon  his  guard,  and  cannot  be 
said  to  be  excused  in  malcing  the  payment  by  claiming  that  be  relied  wholly 
upon  these  representations  of  the  defendant.  Certainly,  in>jtbi3  condition  of 
affairs,  if  he  did  rely  thereon,  he  had  no  right  so  to  do.  The  representation 
made  by  the  defendant  to  the  plaintiff  does  not  appear  to  have  been  made  for 
the  purpose  of  securing  the  payment  of  this  money,  but  was  simply,  accord- 
ing to  plaintiff's  own  statement,  given  as  notice  to  a  purchaser  of  the  claim 
wliich  the  defendant  had.  Under  these  circumstances  it  would  appear  that 
the  payment  was  made  by  the  plaintiff  with  full  notice  that  the  indebtedness 
was  disputed  by  the  company,  and  if  he  chose  to  make  the  payment  without 
further  inquiry  he  cannot  now  recover  it  back.  The  judgment  entered  upon 
the  report. of  the  referee  should  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event.    All  concur. 


Moffat  e.  Fttlton  et  al. 
(Supreme  Court,  Oeneral  Term,  Mrst  Department.    April  18, 1890.) 
Assist — In  Civil  Cases— Fleasiho. 

Under  Code  Civil  Froo.  N.  T.  {  549,  provldiag  that  a  defendant  may  be  arrested 
in  an  action  to  recover  money  or  property,  where  it  is  alleged  in  the  complaint  that 
the  money  was  received  or  the  property  was  embezzled  or  fraudulently  misapplied 
by  a  factor,  afeot,  broker,  or  other  person  in  a  fiduciary  capacity,  a  complaint,  in 
order  to  justify  an  arrest  in  an  action  against  an  agent,  must  allege  specifically  that 
the  money  sued  for  was  received  by  defendant  in  a  fiduciary  capacity.  Following 
Bartlett  v.  SutoniU,  6  N.  Y.  Supp.  400.    Bradt,  J.,  dissenting. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Gavin  J.  Moffat  against  Robert  Fulton  and  another  to  recover  tlie 
proceeds  of  two  promissory  notes  made  by  the  plaintiff  and  indorsed  by  the  de- 
fendants. Both  the  plaintiff  and  defendants  were  in  the  paper  business  at  the 
times  mentioned  in  the  evidence.  The  plaintiff  was  in  business  in  New  Haven, 
Conn.,  and  the  defendants  were  partners  under  the  firm  name  of  the  Wey- 
mouth Paper-Mills,  having  an  office  in  New  York  city  in  charge  of  the  defend- 
ant, Fulton.  In  November,  1886,  the  plaintiff  made  and  delivered  to  the  de- 
fendants a  note  to  their  order  for  $908.79,  dated  November  15, 1886,  and  pay- 
able in  three  months,  for  a  bill  of  merchandise.  When  this  note  was  about 
to  become  due  the  plaintiff  found  it  would  be  inconvenient  for  him  to  pay  it. 
He  therefore  made  a  similar  note  for  the  same  amount,  gave  it  to  his  sales- 
man, Mr.  McDowell,  to  take  to  the  office  of  the  defendants  and  ask  them  to 
indorse  it,  have  the  same  discounted,  and  send  the  proceeds  to  him,  in  New 
Haven,  in  time  to  pay  the  note.  Exhibit  B,  coming  due  February  18th.  On 
February  15lh,  McDowell  took  the  note  to  Mr.  Fulton,  in  New  York,  and 
told  him  what  Mr.  Moffat  had  instructed  him  to  tell  him.  Mr.  Fulton  said 
that  be  did  not  know  whether  lie  could  have  the  note  discounted  or  not,  as  it 
was  for  the  same  amount  as  the  old  one,  but  that,  if  Mr.  Moffat  would  make 
a  smailer  note,  he  couid  probably  have  it  disconnted.  McDowell  then  asked 
Mr.  Fulton  whether  he  should  take  the  note  back  to  Mr.  Moffat,  and  he  told 
faim  not  to,  but  to  leave  it  with  hfm  that  afternoon,  and  he  would  try  and 
have  it  discounted,  and  if  he  succeeded  he  would  send  the  profits  to  Mr.  Mof- 
fat, and  if  he  did  not  succeed  he  would  return  the  note  that  night,  and  write 
Mr.  Moffat  in  regard  to  it;  and  Mr.  McDowell,  knowing  Mr.  Fulton  well, 
left  the  note  with  him  on  bis  promise  to  return  it.  Either  the  note  or  the 
proceeds  were  to  be  sent  to  the  plaintiff  that  night.  The  defendant  Fnlton 
did  not  return  the  note  to  the  plaintiff,  but  indorsed  it,  and  gave  it  to  Charles 
A.  Colby,  a  note-broker,  on  February  16th,  to  have  it  discounted.  Mr,  Col- 
by sold  the  note  on  Saturday,  February  19th,  and  on  Monday,  February  21st, 
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paid  the  proceeds  to  the  Weymouth  Faper-AIills  by  giving  to  Mr.  Fulton  bis 
check.  Mr.  Moffat  paid  the  note  at  its  maturity,  February  18,  1887.  On 
February  17th  the  plaintifl  went  to  the  defendants'  oflSce.  Mr.  Fulton  re- 
quested Mr.  Moffat  to  maice  a  new  note  for  a  smaller  amount,  as  it  could  be 
more  easily  discounted  than  the  one  of  February  15,  1887.  He  said  there 
was  some  doubt  whether  he  could  get  that  note  discounted.  At  Mr.  Fulton's 
request,  he  made  a  smaller  note,  for  6750.60,  and  gave  it  to  Fulton,  teUing 
him,  if  he  could  get  it  discounted,  to  return  the  note  Exhibit  A,  and  the  pro- 
ceeds of  the  note  Exhibit  C.  He  told  him  that  he  wanted  the  proceeds  to 
take  care  of  the  note.  Exhibit  B,  coming  due  February  18th.  The  instruc- 
tions were  that  the  check  for  the  proceeds  was  to  reach  Mr.  Moffat  on  Febru- 
ary 18th.  The  notes  were  not  to  be  used  after  that  time.  The  note  Exhibit 
C  was  left  by  the  defendants  at  their  bank  to  be  discounted.  The  bank  dis- 
counted the  note  on  March  4,  1887,  and  passed  the  proceeds  to  the  credit  o( 
the  defendants.  The  note  was  not  held  by  the  bank  previous  to  its  discount. 
The  proceeds  of  neither  of  the  notes  Exiiibit  A  or  Exhibit  C  have  been  pa.J 
over  to  the  plaintiff.  Mr.  Moffat  paid  the  two  notes  Exhibits  A  and  C  when 
they  became  due.  It  also  appeared  on  the  record  that  the  defendants  inter- 
posed as  a  separate  answer  a  counter-claim  against  the  plaintiff  arising  frem 
the  sale  and  delivery  to  him  by  the  defendants  of  goods,  wares,  and  merchan- 
dise. To  this  counter-claim  the  plaintiff  demurred  on  several  grounds;  among 
others,  that,  while  the  cause  of  action  arising  out  of  the  facts  stated  in  th« 
complaint  was  in  tort,  the  counter-claim  was  founded  upon  contract,  and  was 
therefore  not  of  the  character  specified  in  section  501  of  the  Code  of  Civil 
Procedure.  The  issues  of  law  created  by  the  demurrer  were  decided  in  favor 
of  the  plaintiff,  with  leave  to  the  defendants  to  amend  their  answer  containing 
ttie  counter-claim.  It  also  appears  that  before  the  cause  was  opened  the  de- 
fendants' counsel  "moved  to  dismiss  the  complaint  as  to  defendant  Fulton, 
tor  the  reason  that  the  complaint,  as  to  the  first  alleged  cause  of  action,  does 
not  contain  facts  sufiicient  to  constitute  a  cause  of  action,  and,  particularlr, 
does  not  set  forth  facta  constituting  an  action  in  tort;  also,  for  the  separate 
reason  that  the  complaint,  as  to  the  second  alleged  cause  of  action,  does  not 
set  forth  facts  constituting  a  cause  of  action  either  in  tort  or  upon  contract; 
also,  for  the  separate  reason  that  the  complaint  unites  an  alleged  cause  of  ac- 
tion proceeding  upon  the  theory  of  tort  with  one  proceeding  on  the  theory  of 
contract.  The  court  denied  each  motion,  and  defendants  took  a  separate  ex- 
ception to  each  denial."  And,  further,  that  when  the  plaintiff's  evidence wiis 
all  in  the  following  incidento  marked  the  close  of  the  case,  the  defendants 
calling  no  witness:  "D^endants'  Counsel.  I  now  move  to  dismiss  on  both  of 
the  alleged  causes  of  action  on  the  ground  that  the  facts  proved  do  not  consti- 
tute either  a  tort,  an  actionable  conversion,  nor  the  fiduciary  relation  in  ^^ 
spect  to  either  cause  of  action,  and  on  the  ground  that  it  appears  that  the 
moneys,  the  proceeds  of  the  notes,  were  by  agreement  to  be  put  into  the  bank 
of  the  defendants,  and  their  check  was  to  be  sent  up  to  Moffat,  and  under 
those  circumstances  the  fiduciary  relation  was  not  established.  TIte  Court. 
The  plaintiff  sets  out  the  cause  of  the  complaint.  Ttiose  facts  establish  suf- 
ficient to  maintain  the  cause  of  action  for  a  conversion,  or  a  cause  of  action 
for  the  receipt  of  money  in  a  fiduciary  capacity.  He  urges  in  his  complaint 
that  he  gave  those  notes  to  you  for  discount  before  a  certain  time,  and  that 
you  agreed  to  have  those  notes  discounted  or  returned ;  that  you  did  have  them 
discounted,  and  he  has  not  got  the  money.  (Motion  denied.  Exception. )  De- 
fendants' Counsel.  I  now  move,  on  the  same  grounds,  that  yourhonordirect 
a  verdict  in  favor  of  the  defendant  Fulton.  (Motion  denied.  Exception.) 
D^endants'  Counsel.  I  rest  my  case  on  that.  (Verdict  directed  for  plaintiff 
for  01,789.07.  Defendants  duly  except.)  DtfendanW  CounseL  ifuestton. 
Was  the  verdict  directed  on  the  theory  of  tort  or  contract?  The  Court  I 
think  the  position  the  plaintiff  has  taken  here  is  that  the  money  was  received 
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in  a  fiduciary  capacily.  I  tbink  the  Allegations  of  the  complaint  are  suflacient 
to  establish  that,  and  that  the  plaintiff's  proof  is  ample  to  sustain  that. "  De- 
fendants appeal. 

Argued  before  Van  Brttnt,  P. .!.,  and  Bradt  and  Bartlbtt,  JJ. 

B.  Sobertgon,  for  appellants.    H.  W.  Taft,  for  respondent. 

6ARTI.ETT,  J.  I  find  it  difficult  to  reconcile  the  conclusion  reached  by  Mr. 
Justice  Brady  in  this  case  {J/nfra)  with  the  decisions  of  the  general  term 
of  this  department  in  Hillis  v.  Bleokert,  6  N.  Y.  Supp.  405f  and  Bartlett  t. 
Sutomis,  Id.  406.  If  those  cases  were  correctly  decided,  it  seems  to  me  that 
the  judgment  under  review  on  this  appeal  is  erroneous  so  far  as  it  assumes 
to  authorize  the  issue  of  execution  against  the  person  of  tlie  defendants.  Ttie 
proof  made  out  a  case  of  money  had  and  received.  The  learned  trial  judge 
held  that  the  complaint  and  evidence  sufficed  to  establish  the  fact  that  the 
money  was  received  in  a  fiduciary  capacity.  But  there  is  no  sucli  express 
averment  in  the  complaint;  and  in  Bartlett  v.  Sutomis,  supra,  we  held  that, 
in  an  action  to  recover  money,  where  it  was  sought  to  take  the  defendant's 
body  in  execution  on  the  ground  that  he  had  received  the  money  in  a  fiduciary 
capacity,  the  fact  that  be  so  received  it  must  be  specifically  alleged  in  the  com- 
plaint. In  view  of  the  decisions  to  which  I  have  referred,  I  do  not  see  how 
that  portion  of  this  judgment  can  be  sustained  which  provides  for  the  issue 
of  execution  against  the  person  of  the  defendants.  I  think  the  judgment  shoald 
be  modified  by  striking  that  provision  therefrom,  and,  as  thus  modified, 
should  be  affirmed,  without  costs. 

Van  Brunt,  P.  J.,  concurs. 

Bradt,  J.,  {dissenting.)  The  provisions  of  the  Code  with  reference  to 
the  plaintiff's  remedy  for  money  received  or  property  collected  by  a  factor, 
agent,  broker,  or  other  person,  In  a  fiduciary  capacity,  are  entirely  different 
from  those  which  existed  in  1884,  at  the  time  when  the  decision  of  Segelken 
V.  Meyer,  94  N.  Y.  473,  was  made;  and  the  discussion  there  indulged  in  as 
to  the  provisions  of  the  Code  as  it  stood  in  1877  is  not  controlling  in  this  action. 
Besides,  it  was  held  in  that  case  that  a  person  acting  in  a  fiduciary  capacity 
was  not  subject  to  an  action  of  tort  for  mere  acts  of  omission,  as  for  not  pay- 
ing over  money  due,  but  only  for  costs  of  misfeasance.  Here  the  gravamen 
of  the  action  is  misfeasance.  There,  it  was  not.  Bytbe  amendment  of  1886 
the  provisions  of  sections  549,  550,  were  materially,  if  not  radically,  changed, 
as  may  be  seen  upon  an  inspection  of  the  different  sections.  By  subdivision  2 
of  section  549,  as  thus  amended,  it  was  provided  that  a  defendant  might  be  ar- 
rested in  an  action  to  recover  for  money  received  or  property,  or  damages  for 
the  conversion  or  misapplication  of  property,  where  it  was  alleged  in  the 
complaint  that  the  money  was  received,  or  the  property  embezzled  or  fraud- 
ulently misapplied,  by  a  public  officer,  or  by  an  attorney,  solicitor,  or  counsel, 
or  by  an  officer  or  agent  of  a  coj'poration  or  banking  association,  in  tt)e  course 
of  his  employment,  or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity.  It  is  provided,  however,  in  that  subdivision,  that  where  such  an 
allegation  is  made  the  plaintiff  cannot  recover  unless  he  proves  the  same  on 
the  trial  of  the  action.  The  question  really  seems  to  be  whether  there  is  an 
allegation  such  as  as  contemplatpd  and  required  by  the  section  mentioned. 
There  is  no  such  allegation  in  the  precise  language  required  by  the  section; 
but  the  facts  alleged  are  sufficient  to  show  the  receipt  of  the  money  on  the 
discount  of  the  notes,  and  the  improper  application  of  it,  and  therefore  its 
conversion  to  the  use  of  the  defendants.  It  is  alleged,  for  example,  after 
stating  the  facts  with  regard  to  the  execution  and  delivery  of  the  notes:  "But, 
contrary  to  said  agreement,  and  wrongfully,  said  defendants  allowed  said 
note  to  remain  in  the  bands  of  the  broker,  and  on  the  19th  of  February,  1887, 
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the  same  was  discounted  so  that  it  came  into  the  hands  of  the  East  Biver 
Bank,  an  innocent  holder  for  value,  who  now  holds  the  same,  and  that  on 
the  21st  of  February,  1887,  the  said  broker  paid  to  said  defendantd  the  pro- 
ceeds of  said  note,  ieas  commission  and  discount,  which  were  received  by 
them  in  trust  to  pay  the  same  to  the  plaintiff  forthwith."    And,  again,  that 
the  defendants  mingled  said  proceeds  of  said  note  with  the  partnership  prop- 
erty, and  they  were  used  and  applied  by  the  defendants  in  their  partnership 
business,  and  that  they  had  utterly  failed  and  neglected  to  pay  the  same,  or 
any  part  thereof,  by  which  failure  and  neglect  the  plaintiff  hits  been  damaged 
in  the  sum  of  $887.60.    These  are  the  allegations  in  reference  to  ttie  first 
note.    In  regard  to  the  second,  which  was  delivered  to  the  defendants  on  tlie 
17th  of  February,  1887,  it  is  alleged  that,  relying  upon  the  agreement  intrust 
to  indorse  and  discount  or  sell  the  same  for  cash,  and  forthwith  to  pay  the 
proceeds  to  the  plaintiff,  leas  the  discount  and  commission  as  aforesaid,  sod 
for  no  other  purpose  whatsoever,  the  plaintiff  delivered  the  note  to  the  de- 
fendants; that  the  note  was  discounted  by  the  bank  to  whom  it  was  given  for 
that  purpose,  and  the  proceeds  thereof,  less  the  discount,  were  paid  to  and 
received  by  the  defendants,  who  thereupon  used  and  applied  the  same  in  their 
partnership  business.     The  complaint  then  alleges  a  demand  of  said  proceeds, 
the  neglect  and  refusal  of  the  defendants  to  pay,  and  claims  damages  in  the 
amount  of  the  discount.    These  allegations  undoubtedly  brought  the  case 
within  the  provisions  of  the  section  mentioned,  and  authorized  the  action  in 
reference  to  both  notes;  and  such  was  the  decision  at  the  special  term  upon 
the  demurrer,  as  we  have  seen.    It  may  be  well  to  bear  in  mind  that  the 
word  "property,"  as  used  in  the  Code,  includes  both  real  and  personal  prop- 
erty.   The  defendants  were  intrusted  with  the  two  notes,  the  proceeds  of 
which  they  appropriated,  for  express  alternative  purposes, — either  to  procure 
a  discount  and  remit  the  proceeds  at  once  to  the  plaintiff,  or  to  return  the 
notes.     There  was  no  authority,  express  or  implied,  to  use  them  for  any  other 
purpose  or  in  any  other  way,  and  whatever  process  was  employed  to  accom- 
plish the  object  could  in  no  way  change  the  obligation  imposed.    The  mere 
deposit  of  the  sums  received  upon  the  discount  of  the  notes  in  a  bank  for  the 
purpose  of  immediate  transmission  should  not  be  permitted  to  change  the 
relative  position  of  the  parties,  or  lessen  the  obligation  of  the  defendants. 
Such  an  act  would  be  a  mere  incident  in  the  mode  of  transmission,  and  would 
in  no  way  indicate  an  intention  to  extend  the  credit  of  the  defendants  for  the 
sums  thus  received.    Besides  that,  the  discount  of  both  notes  was  not  cod- 
tf  mplated,  and  was  therefore  not  authorized  by  the  understanding  between 
the  parties,  either  directly  or  inferentially.    It  is  quite  clear  that  if  the  first 
note  was  discounted  the  second  was  not  to  be,  and  vtee  versa.    The  conten- 
tion, therefore,  that  the  deposit  in  the  bank  changed  the  relations  of  the  par- 
ties, cannot  be  sustained.    It  was  doubtless  for  the  reasons  assigned  here 
that,  when  the  counter-claim  was  interposed,  resting  on  contract  alone,  the 
court  held  upon  demurrer  that  it  could  not  avail  the  defendants  in  this 
action  for  the  reason  that  the  action  was  one  in  tort;  and  such  is  the  view, 
also,  of  the  learned  justice  presiding  in  the  court  below,  who  said,  in  answer 
to  a  question  put  to  him  whether  the  verdict  was  directed  upon  the  theoiy 
of  tort  or  contract:  "I  think  the  position  the  plaintiff  has  taken  here  is  that 
the  money  was  received  in  a  fiduciary  capacity.    I  think  the  allegations  of 
the  complaint  are  sufficient  to  establish  that  right,  and  that  the  plaintiff's 
proof  is  ample  to  sustain  it."     The  defendants'  counsel  had  insisted  that  the 
complaint  should  be  dismissed  upon  the  ground  that  the  facts  proved  did  not 
constitute  a  tort,  an  action  for  conversion,  nor  the  existence  of  the  flduciar/ 
relation  in  respect  to  either  cause  of  action.    The  term  "fiduciary"  involves 
the  idea  of  trust  and  confidence.    It  refers  to  the  integrity  and  fidelity  of  the 
party  trusted,  rather  than  to  his  credit.     It  contemplates  good  faith,  rather 
than  legal  obligation,  as  the  basis  of  a  transaction.    1  Wait,  Pr.  619;  StoU  i 
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Xing,  8  How.  Fr.  298.  Where  a  factor  receives  money  to  be  invested  in  a 
specific  thing,  and  the  direction  is  added  tliat  he  should  not  appropriate  it  to 
any  other  purpose,  the  factor  acta  in  a  fiduciary  capacity,  and  is  liable  to  be 
arrested  for  misappropriating  the  funds.  Noble  v.  Prescott,  4  E.  D.  Smith, 
131.  The  same  rule  applies  to  an  agent  employed  to  collect  money.  Schudder 
t.  ahiells,  17  How.  Pr.  420;  Burhans  v.  Casey,  4  Sandf.  707. 

It  may  be  said  that  the  views  expressed  are  in  conflict  viithHUUs  v.  Bleckert, 
€  N.  Y.  Supp.  405,  in  which  it  was  held  that,  inasmuch  as  there  was  no  aU 
legation  in  the  complaint  that  the  money  mentioned  was  received  by  the  de- 
fendant in  a  fiduciary  capacity,  it  was  deficient  in  an  essential  element,  hav- 
ing in  view  the  provisions  of  section  549  of  the  Code  of  Civil  Procedure. 
That  case  differs  from  this  in  that  it  is  an  action  to  recover  from  an  agent 
moneys  received  by  him,  and  not  paid  over,  and, in  which  the  only  sugges- 
tion of  wrong  done  is  contained  in  the  words  in  reference  to  the  sums  re- 
ceived, "but  has  converted  the  same  to  his  own  use,"  which  was  not  sufiB- 
dent  to  bring  the  case  within  the  spirit  of  the  section;  and  in  this  case,  as 
we  have  seen,  though  there  is  no  allegation  in  the  precise  language  of  the 
section,  there  is  a  charge  of  wrong-doing  with  regard  to  the  property  in- 
trusted to  the  defendants  which  presents  in  substance  the  element  required. 

The  struggle  in  this  case  was  evidently  to  relieve  the  defendants  from  per- 
sonal arrest;  and  the  efforts  of  the  learned  counsel  were  ceaseless  and  ingeni- 
oas,  but,  unfortunately  for  his  clients,  must  be  held  to  have  been  unavailing. 

The  judgment  must  be  afiBrmed. 


BiOEFOBD  V.  Menxeb  et  cH. 
(Supreme  Court,  Oeneral  Term,  First  Department.    April  18, 1890.) 

WmrBaa — Cbedibiutt — ^Testimont  on  Second  Tbux. 

The  fact  that  a  witness  on  the  second  trial  of  a  cause  supplies  crucial  testimony 
which  be  did  not  mention  when  he  testiiied  on  the  former  trial,  will  not  justify  a 
refusal  to  submit  such  testimony  to  the  jury. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Elizabeth  Bickford  against  Henri  Menier,  Gaston  Menier,  and 
Albert  Menier  for  money  loaned.  Defendants,  chocolate  manufacturers,  re- 
siding and  doing  business  in  France,  sent  Edward  Bickford,  a  clerk  in  their 
London  house,  to  New  York  to  receive  consignments  of  their  goods,  sell,  and 
remit.  While  in  New  York  he  borrowed  £1,200  of  plaintiff,  his  sister,  to 
meet  the  expenses  of  the  business.  Plaintiff  recovered  a  judgment,  which 
was  reversed  by  the  court  of  appeals,  there  beiag  no  evidence  or  claim  that 
Bickford  had  written  or  verbal  authority  to  lx>rrow  money  for  defendants,  and 
no  facts  appearing  from  which  such  authority  could  be  implied.  At  the  sec- 
ond trial  the  court  dismissed  the  complaint,  and  from  the  judgment  thereupon 
entered  in  favor  of  defendants  plaintiff  appeals.  For  opinion  of  court  of  ap- 
peals reversing  the  former  judgment,  see  14  N.  E.  Rep.  438. 

Argued  before  Van  Brunt,  P.  J.,  and  Bartlett  and  Barrett,  JJ. 

James  M.  Smith,  for  appellant.    Hugh  L.  Cole,  for  respondents. 

Babbett,  J.  The  question  presented  by  this  appeal  is  whether  the  case 
made  by  the  plaintiff  upon  the  second  trial  of  this  action  differs  materially 
from  that  which  underwent  the  scrutiny  of  the  court  of  appeals  upon  the  flntd 
review  of  the  first  trial.  107  N.  Y.  490,  14  N.  E.  Rep.  438.  We  have  care- 
fnily  examined  the  two  records,  and  are  of  opinion  that  the  plaintiff,  upon 
this  second  trial,  supplied  what  was  wanting  upon  the  former  trial,  namely, 
evidence  of  her  brother's  actual  authority  to  borrow  money  for  the  defend- 
ants. There  were  many  circumstances  In  the  case  tending  to  throw  doubt 
upon  this  fresh  evidence,  and  to  impair  the  credibility  of  the  witness  who 
gave  it,  Mr.  Edward  Bickford.    It  is,  indeed,  argued  with  some  color  of  proba- 
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bility  that  this  testimony  is  a  variation  from  that  originally  given,  occurring 
to  the  witness  only  after  the  ruling  of  the  court  of  appeals.  We  cannot  say, 
however,  that  this  new  testimony  ia  so  inherently  improbable,  or  that  it  was 
so  radically  impeached,  as  to  justifya  dismissal  of  the  complaint.  As  to  part 
of  the  amount  sued  for,  (the  two  items  of  £200  each,)  this  witness  Bickford 
declared  that,  as  far  back  aa  the  year  1879,  he  actually  exhibited  a  book  of  ac- 
count, indicating  what  he  bad  done,  to  one  of  the  defendants,  and  to  their 
general  agent  in  London,  one  Gut>nin;  that  this  agent  was  specifically  la- 
lurmed  of  the  borrowing  of  this  £400,  and  made  no  objection  to  it,  simply  in- 
quiring whether  it  was  necessary  for  tiie  business,  and  being  told  that  it  was; 
<«nd  that  Mr.  Gaston  Menier  had  the  opportunity  to  see  it  as  entered  in  the 
book,  and  probably  did  so  see  it.  On  the  latter  head,  the  witness  says:  "I 
showed  it  to  Mr.  Menier  and  to  Mr.  Guenin;  showed  it  to  both  of  them." 
And  again:  "The  £400  is  in  that  book,  November.  Guenin  saw  that  page 
in  that  book  in  London,  when  I  was  there.  Mr.  Gaston  Menier  saw  it.  I  ex- 
hibited it  him."  The  witness,  it  is  true,  admits  that  he  may  not  have  pointed 
oat  to  Mr.  Menier  these  speciflc  items  of  £200  each,  but  there  certainly  was 
enough  in  his  testimony  to  call  for  the  submission  to  the  jury  of  the  questioo 
of  ratification  on  that  head,  as  well  as  the  question  of  original  authority,  es- 
pecially in  view  of  the  distinct  statement  that  the  money  thus  borrowed  was 
used  and  expended  in  the  defendants'  business,  and  for  their  purposes.  As 
to  the  remaining  £800,  Bickford  testified  to  direct  authority  to  borrow,  wbea 
required.  This  authority  he  received  from  Guenin,  but  the  defendants  ex- 
plicitly told  him — so  at  least  he  says — to  take  his  instructions  from  Guenin. 
This  is  his  testimony  on  that  head:  "My  instructions  from  them  [the  defend- 
ants] were  to  follow  out  Mr.  Gueniu's  instructions. "  And  again:  "Mr.  £mil 
Menier  gave  me  the  particulars  to  carry  out  what  Mr.  Guenin  authorized  me." 
Here  was  neither  limit  nor  restriction,  and  Bickford  was  thereupon  justified  in 
taking  all  his  authority  from  Guenin,  including  the  authority  to  borrow  money 
when  required  in  the  business.  This  testimony  was  substantially  new,  and, 
if  credited  or  undented,  it  was  sutiicient  to  authorize  a  recovery.  Upon  the 
first  trial,  it  was  not  claimed,  as  observed  by  Kuqer,  0.  J.,  (107  N.  Y.  492, 
14  N.  £.  Rep.  438,)  that  Edward  Bickford  had  "any  positive  unwritten  or 
verbal  authority"  to  borrow  money  for  the  defendants.  Nor  was  there  any 
evidence  upon  that  trial  that  the  loans  were  made  to  the  defendants,  or  upon 
their  credit,  nor  that  the  plaintiff  relied  upon  any  representation  made  by  bar 
brother  that  he  had  authority  to  borrow  for  the  defendants.  107  X.  Y.  498, 
14  N.  E.  Hep.  441.  Upon  the  present  trial,  however,  Bickford  testified  that 
he  "told  his  sister  it  was  necessary  to  have  some  means, — some  money; 
that  the  accounts  were  not  coming  in;  collections  were  not  being  made  as 
rapidly  as  they  should  be  to  meet  the  necessaiy  disbursements  of  the  business, 
(and  that  she  was  perfectly  safe  in  loaning  that  money  to  Mr.  Menier.)"  The 
words  in  parentlieses  were  stricken  out  by  the  learned  court,  but  we  see  no 
reason  for  confining  the  witness  to  but  a  part  of  the  representation  upon  which 
the  loan  was  requested.  It  is  thus  evident  that  new  and  important  testi- 
mony, upon  more  than  one  point,  was  given  upon  the  present  trial.  The  wit- 
ness was  closely  interrogated  as  to  his  reasons  for  omitting  such  crucial  testi- 
mony upon  the  previous  trial,  and  we  can  see  that  his  explanations  might 
perliitps  have  been  deemed  unsatisfactory  by  a  sensible  jury.  But  that  did 
not  justify  the  refusal  to  submit  the  testimony  with  such  explanations  and 
the  criticisms  thereon  to  their  consideration,  and  we  think  that  the  question 
of  actual  authority,  and  of  the  loans  to  the  defendants  tbereunder,  should  hare 
been  so  submitted.  For  these  reasons,  the  judgment  should  be  revei'sed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event.    All  concur. 
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Shsfpabd  0.  CoNLEY  et  al. 
(Supreme  Court,  Special  Term,  Yates  County.    December,  1889.) 

FxnrCIPAI,  AND  BCBBTT— PBOTBOTION  01  BUBBTT — OOLLATSKAI.  BbOCRITT. 

FlaintiS  was  assignee  of  a  bond  executed  by  defendant  as  surety  for  her  husband, 
the  principal  obligor,  which  was  secured  by  a  first  mortgage  of  the  husband's  land. 
The  plaintiff  was  also  the  holder  of  a  second  mortgage  of  tae  same  land.  The  hus- 
band was  insolvent.  Held,  that  plaintiff  would  be  required  to  exhaust  his  security 
under  the  mortgage  before  enforcing  defendant's  liabiUty  on  the  bond,  and  an  action 
theretofore  brought  on  the  bond  would  be  suspended  until  proceedings  were  had 
on  the  mortgage. 

Action  bj  Morris  F.  Sbeppard  against  Hannah  Conley  and  another  on  a  bond. 
William  T.  Morris,  for  plaintiff.    Briggs  <£  Baker,  for  defendant  Hannah 
Conley. 

Adams,  J.  This  is  an  action  upon  a  bond  ejcecuted  by  the  defendants,  and 
conditioned  for  the  payment  of  the  sum  of  81,600.  So  far  as  the  instrument 
itself  is  concerned,  there  is  nothing  to  indicate  that  it  was  not  executed  by 
twth  the  obligors  therein  named  as  principals,  but  parol  evidence  is  furnished 
by  the  defendant  which  shows  most  satisfactorily  that  she  signed  the  same, 
not  as  a  principal,  but  simply  as  surety  for  her  husband,  who  is  the  principal 
debtor.  It  is  now  well  settled  in  this  state  that  parol  evidence  is  competent 
for  this  purpose,  {Hubbard  v.  Gumey,  64  X.  Y.  457;  Easterly  v.  Barber,  66 
IT.  Y.  433;)  and,  inasmuch  as  no  attempt  is  made  to  contradict  the  evidence 
of  James  Conley  upon  this  subject,  it  must  be  assumed  that  be  and  his  wife 
sustain  to  each  other  the  relation  of  principal  and  surety.  It  further  appears 
by  uncontradicted  evidence  that  this  relationship  was  known  to  the  plaintifC 
before  issue  was  joined  in  this  action,  and  he  thereby  became  bound  to  respect 
the  same,  and  all  the  equities  growing  out  thereof.  Qrow  v.  Qarlock,  97  N. 
Y.  81.  Other  uncontroverted  facts,  which  are  material  to  the  principal  ques- 
tion raised  upon  the  trial  of  this  action,  may  be  briefly  stated  as  follows,  viz.: 
At  the  time  of  the  execution  of  the  bo^d  in  suit,  there  was  also  executed,  as 
collateral  thereto,  a  mortgage  upon  certain  real  estate,  consisting  of  about  75 
acres  of  land  in  the  town  of  Potter,  Yates  county,  which  mortgage  is  owned 
by  the  plaintiff,  who  is  likewise  the  owner  of  a  second  mortgage  upon  the 
same  premises,  upon  which  there  is  now  due,  of  principal  and  interest,  the 
sum  of  about  Sli500.  The  mortgaged  premises  are  a  slender  security  for  the 
payment  of  both  securities;  and,  the  mortgagor  being  insolvent,  there  is 
great  danger  that  the  defendant  will  be  left  remediless,  if  compelled  to  pay 
the  bond  in  suit,  and  thus  subordinated  to  the  rights  of  prior  incumbrancers. 
Upon  the  commencement  of  this  action,  plaintiff  was  requested  by  the  defend- 
ant to  enforce  the  mortgage  which  he  held  as  security  for  the  bond  in  suit, 
and  was  assured  at  the  same  time  that  defendant  would  pay  the  costs  already 
incurred  in  tliis  action,  as  well  as  any  deficiency  which  might  arise  upon  the 
sale  of  the  mortgaged  premises.  This  request  was  denied,  and  the  question 
is  therefore  fairly  presented  as  to  whether,  in  view  of  the  facts  of  the  case,  the 
plaintiff  can  be  compelled  to  take  such  action  as  is  required  of  him  for  the  pro- 
tection of  defendant's  interest.  It  may  be  observed,  as  prefatory  to  a  consid- 
eration of  this  question,  that,  although  this  is  an  action  at  law,  the  defense 
interposed  is  of  an  equitable  nature,  and  the  defendant  is  therefore  entitled 
to  invoke  the  application  of  equitable  principles  in  her  behalf.  Richardson 
V.  Davidson,  5  N.  Y.  Supp.  617. 

Starting,  therefore,  with  this  premise,  that  the  relation  of  principal  and 
surety  does  exist  as  between  the  defendant  and  her  husband,  there  is  scarcely 
any  limit  to  the  extent  to  which  courts  of  law,  as  well  as  of  equity,  will  go  in 
their  efforts  to  protect  the  interests  of  the  latter,  where  it  can  be  done  with- 
out prejudice  to  the  creditor's  right  to  have  his  debt  paid.  The  very  nature 
of  the  relationship  demands  that  this  should  be  the  rule,  for,  as  was  re- 
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marked  by  Spender,  C.  J.,  In  an  early  case,  "whatever  may  be  the  form  of 
the  instrument  by  which  the  principal  and  surety  become  bound,  it  was  never 
the  intention  of  the  parties  that  the  surety  should,  in  the  first  instance,  pay 
the  debt,    *    •    *    and  it  would  be  a  very  inconvenient  and  rigid  role 
which  should  require  the  surety  to  pay  the  debt  before  be  had  any  remedy 
against  the  principal  by  means  of  the  security  which  the  creditor  holds." 
King  t.  Baldwin,  17  Johns.  384,  395.     Within  the  principle  tbas  browUy 
stated  it  has  been  frequently  held  that  it  is  inequitable  and  unjust  for  Uw 
creditor  to  delay  the  collection  of  his  claim  against  the  principal,  or  to  do  any 
other  act  which  will  tend  to  impair  the  security  of  the  surety,  and  that  to 
prevent  such  a  result  a  creditor  may,  aft«r  a  debt  has  matured,  be  coerced  by 
the  surety  into  collecting  his  demand  of  the  principal.     King  ▼.  Saldtain, 
siipra;  Remsen  v.  Beekman,  25  N.  Y.  552;  Colgrove  v.  TaUman,  67  N.  Y. 
95.     It  is  likewise  a  well-settled  rule  of  law  and  equity  that  a  surety,  by  pay- 
ing the  debt  of  the  principal,  may  be  subrogated  to  every  right  which  per- 
tained to  the  creditor,  {Mathews  v.  Aikin,  1  N.  Y.  595;)  but,  if  that  course 
were  adopted  by  the  defendant  in  this  case,  she  would  doubtless  be  obliged  to 
combat  the  claim  that  the  payment  of  the  principal  debt  released  the  land  from 
the  lien  of  the  mortgage  which  was  collateral  to  the  debt,  and  thus  plaintifC's 
second  mortgage  would  become  the  first  lien  thereon.    It  is  unnecessaiy  to 
consider  whether  any  such  claim  as  this  could  be  successfully  maintained,  be- 
cause, within  the  clearest  principle  of  equily  and  good  conscience,  the  plain- 
tiff, upon  being  properly  indemnified  against  all  loss  and  expense,  should  be 
required  to  exhaust  his  remedy  against  the  principal  property  which  was  pri- 
marily pledged  to  pay  this  claim  before  resorting  to  his  right  of  action  against 
the  surety.     This  -course  would  result  in  securing  to  the  creditor  the  pay- 
ment of  his  debt.    It  would  not  impair  the  security  of  his  second  mortgage; 
and   when,  as  assignee,   he  became  owner  of  the  bond   in  suit,  he  was 
bound  to  know  tliat  be  took  it  subject  to  all  existing  equities.    Bush  v. 
Lathrop,  22  N.  Y.  535.    And.  furthermore,  it  would  save  the  defendant 
from  paying  a  debt  which  it  "was  never  the  intention  of  the  parties"  sbe 
should  pay  in  the  first  instance.    It  would  seem,  therefore,  that  the  defend- 
ant's contention  is  founded  in  principle,  and  it  likewise  appears  to  be  sup- 
ported by  authority.     Gary  v.  Cannon,  3  Ired.  Eq.  64;  Wright  v.  Austin,  56 
Barb.  16.     The  case  last  cited  is  directly  in  point,  and  an  examination  of 
more  recent  authorities  fails  to  disclose  any  mcxlification  of  tbe  doctrine  theie 
advanced,  save  that  of  Bank  v.  Wood,  71  K.  Y.  405,  which  was  the  case  of 
an  accommodation  indorser  of  commercial  paper,  where,  of  course,  a  differ- 
ent rule  would  obtain,  although  it  is  there  intimated  that  the  surety  might 
have  been  entitled  to  the  enforcement  of  tbe  rule  contended  for  if  he  had  offered 
to  pay  the  expenses  which  would  have  attended  such  a  course  of  procedure. 
It  follows,  if  my  view  of  the  law  of  this  case  is  correct,  that  the  plaintiff  is 
not  entitled  to  judgment  in  this  action.     But,  on  the  other  hand,  the  defend- 
ant is  not  entitled  to  a  dismissal  of  the  complaint;  and,  in  order  to  protect  tbe 
rights  of  both  paities,  it  is  directed  that  further  proceedings  in  the  action  be 
suspended  until  the  plaintiff  takes  measures  to  collect  his  claim  by  a  fore- 
closure of  the  mortgage  which  was  given  to  secure  the  bond  in  suit.    Upoa 
tbe  foreclosure  of  that  mortgage,  if  the  moneys  which  are  realized  from  tbe 
sale  of  the  premises  covered  thereby  are  insulBcient  to  pay  the  mortgage  debt, 
interest,  and  costs,  then  this  action  may  proceed  to  judgment  for  deficieocr, 
or,  if  there  is  no  deficiency,  then  for  the  costs  incurred  up  to  tbe  time  issue 
was  joined,  in  the  event  defendant  does  not  pay  the  same  upon  reasonable  re- 
quest so  to  do. 


Digitized  by 


Google 


Sup.  Ct.J  METROPOUTAN   EXHIBITION   CO.  V.  WARD.  779 

Metkopolitan  Exhibition  Co.  o.  Ward. 
(Supreme  Court,  Special  Term,  New  York  County.    January  33, 1800.) 

1.  IXJUNCTION — BkKAOH  OF  C0NTRA.OT — InADEQUATB  DaMAOES. 

Where  a  person  enters  into  a  definite  contract  to  render  to  another,  and  to  no  on« 
else,  personal  services  of  such  a  nature  that  their  loss  to  the  employer  and  aoquisl- 
tion  by  another  would  cause  injury  not  to  be  compensated  for  in  damaees,  a  breach 
of  the  contract  in  leaving  the  employer  and  contracting  with  a  rival  may  be  re- 
strained by  injunction. 

2.  SaXZ— PBBI.IMiyABT  Injukotioh. 

Wbere  a  suit  to  restrain  a  threatened  breach  of  contract  is  pending,  and  final 
judgment  therein  may  be  had  before  the  breach  can  injure  plalntiif,  a  preliminary 
Injunction  will  not  be  granted. 

8.  Contract — Iiitirfbetatiox — Cbbtaihtt  awd  Mdtdalitt. 

Defendant  contracted  to  render  to  plaintiff  services  as  a  base-ball  player  tor  the 
season  of  1889,  and  the  contract  proTMed  that  he  might  be  reserved  for  the  season 
of  1800,  on  a  salary  of  not  less  than  18,000.  No  fixed  salary  nor  definite  terms  and 
conditions  were  provided  for  1890.  The  contract  also  provided  that  plaintifl  might 
terminate  the  contract  "at  any  time  by  giving  defendant  10  days'  notice. "  Held, 
that  tb»  contract,  so  far  as  it  reserved  defendant's  services  for  the  season  of  1890, 
was  not  sufflcieutiy  definite  nor  mutual  to  entitle  plaintiff  to  a  preliminary  injuno- 
tlon  pending  suit  to  restrain  defendant  from  making  another  contract  for  1890. 

Action  by  the  Metropolitan  Exhibition  Company  against  John  M.  Ward. 
Plaintiff  moves  for  a  preliminary  injunction. 

George  F.  DuysUrs,  (EvarU,  Choate  &  Beaman,  of  counsel,)  for  plaintiff. 
Anderson  &  Howland,  (Henry  E.  Howland  and  George  WdliDood  Murray, 
of  counsel,)  for  defendant. 

O'Brien,  J.  This  is  a  suit  brought  in  equity  to  restrain  the  defendant 
from  playing  the  game  of  base-ball  or  rendering  services  of  any  kind  until 
October  31,  1890,  for  or  in  behalf  of  any  person  or  corporation  except  the 
plaintiff.  It  is  sought  by  this  motion  to  enjoin  the  defendant  until  the  trial 
can  be  bad.  The  plaintiff  bases  its  right  to  the  relief  sought  upon  an  agree- 
ment between  the  New  York  Base-Ball  Club  and  the  defendant,  dated  April 
23,  1889.  This  agreement  provided  that  the  defendant  was  to  engage  in  the 
exhibition  of  the  game  of  base-ball  for  the  said  club  for  the  period  of  seven 
months  between  April  1,  1889,  and  October  31,  1889.  It  also  contained  a 
provision  which  will  be  hereafter  more  fully  set  forth  and  discussed,  by  which 
it  gave  to  the  plaintifl  the  right  "to  reserve"  the  defendant  for  the  season  of 

One  of  the  principal  questions  discussed  upon  the  argument  was  as  to  the 
meaning  of  this  word  "reserve,"  as  used  in  tlie  contract.  Upon  the  part  of 
the  plaintiff  it  is  claimed  that  the  meaning  of  this  word  is  clear  and  unam- 
biguous, requiring  no  explanation,  being  used  in  its  ordinary  sense  of  "to 
hold;  to  k^ep  for  future  use."  The  defendant,  on  tbeother  hand,  claims  that 
this  word,  which  was  not  a  new  one  to  the  parties,  has  a  history,  and  with 
that  history  both  parties  to  the  contract  were  well  acquainted;  that  it  had 
always  been  used  in  a  particular  sense,  and  in  order  to  ascertain  that  mean- 
ing reference  must  be  had  to  the  history  of  the  word;  that  if  resort  is  had  to 
such  history  it  will  result  in  a  construction  to  be  given  to  the  contract  which 
shall  determine  that  when  the  defendant  accorded  the  right  to  reserve  his 
services  it  was  not  thereby  meant  that  he  was  absolutely  pledged  or  bound 
to  plaintiff,  but  that  his  services  were  reserved  to  the  exclusion  of  any 
other  member  of  the  league  of  ball  clubs.  In  other  words,  the  word  "reserve," 
defendant  contends,  referred  only  to  the  right  and  practice  of  reservation 
previously  exercised  under  the  national  agreement,  and  did  not  prohibit  a 
player  from  contracting  with  or  playing  for  any  club  outside  the  purview  of 
the  national  agreement.  It  is  not  necessary  to  go  over  the  history  of  the 
word  or  mention  the  agreements  subsequent  to  the  one  entered  into  at  the 
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meeting  of  the  National  League  of  base-ball  clubs  In  September,  1879,  when 
this  word  "reserve"  appears  to  have  been  first  used  in  a  contract,  since  it  is 
sufficient  to  say  that,  whether  we  have  regard  to  the  history  of  the  word  as 
used  in  the  various  contracts,  or  give  it  its  ordinary  and  well-accepted  mean- 
ing, we  shall  arrive  at  the  same  conclusion  as  to  the  meaning  of  the  word  ad- 
verse to  defendant's  contention,  and  in  favor  of  the  meaning  given  to  it  bj 
the  plaintiff.  It  means  exactly  what  the  defendant  himself  said  it  meant, 
when,  in  the  supplementary  contract  of  1889,  he  employed  the  word,  "held" 
as  synonymous  with  the  word  "reserve,"  as  used  in  the  original  contract. 
Therefore,  it  will  be  seen  that  I  have  adopted  as  the  meaning  of  the  word 
"reserve,"  the  one  contended  for  by  plaintiff. 

Nor  do  I  agree  with  the  defendant's  statement  of  law,  wherein  he  asserts 
that  the  general  rule  is  that  an  injunction  will  not  be  granted  in  aid  of  a  oou- 
tract  for  personal  services.  Whatever  doubt  may  have  existed  in  the  past,  it 
is  now  the  settled  law  of  England  and  America  that  where  a  person  has  en- 
tered into  a  definite  contract  to  render  services  to  another  of  such  a  natare  m 
not  to  be  easily  replaced,  and  the  loss  of  his  services  to  the  employer  will  be 
a  loss  not  to  be  compensated  for  in  damages,  a  breach  or  a  threatened  breach 
of  such  contract  may  be  restrained  by  injunction.  While  a  distinction  is  ob- 
served between  affirmative  and  negative  covenants  in  such  an  agreement,  and 
while  the  court  does  not  possess  the  power  to  compel  a  person  to  render  serr- 
ices  which  he  has  agreed  to  perform,  yet,  when  he  has  stipulated  not  to  work 
for  another,  the  court  can  and  will,  in  a  proper  case,  prevent  his  doing  so.  In 
England,  since  the  decision  in  1852  of  the  case  of  Lumlty  v.  Wagner,  1  De 
6ex,  M.  &  G.  604,  such  has  been  the  law.  In  this  country,  endless  dU- 
tious  of  authorities  might  be  resorted  to  to  show  that  a  similar  principle  of 
law  prevails.  In  this  state  one  of  the  leading  cases  is  that  of  Daly  v.  SmiOi,  38 
N.  Y.  Super.  Ct.  158, 49  How.  Pr.  150.  In  that  case  one  Fanny  MorantSmith 
had  agreed  to  act  during  the  seasons  of  1874, 1875,  and  1876.  She  broke  this 
contract.  A  preliminary  injunction  was  granted.  A  motion  was  made  to 
continue  it  pendente  lite.  The  learned  justice,  in  delivering  the  opinion  in 
that  case,  after  an  exhaustive  examination  of  authorities  wliicb  were  ably  col- 
lated and  reviewed  in  his  opinion,  says:  "Thequestion  wlietberornotacourt 
of  equity  will  interfere  by  injunction  to  prevent  a  breach  of  a  contract  for 
personal  services,  or  whether  the  complainant  must  look  to  his  damages  at 
law  as  his  sole  redress,  has  been  frequently  and  on  several  occasions  qnite 
elaborately  discussed,  both  in  England  and  in  this  country.  On  a  corsoiy 
reading,  the  authorities  may  seem  somewhat  conflicting,  but  a  careful  penual 
of  them  in  the  light  of  the  facts  before  the  court  on  the  several  occasions  can 
leave  no  doubt  as  to  the  existence  of  the  power."  In  another  part  of  his  opin- 
ion he  says:  "I  am  of  the  opinion  that  actors  and  actresses,  like  all  otherper- 
Bons,  should  be  held  to  a  true  and  faithful  performance  of  their  engagements, 
and  that  whenever  a  court  has  not  proper  jurisdiction  to  enforce  the  whole 
engagement  it  should,  like  in  all  cases,  operate  to  bind  their  consciences,  at 
least  as  far  as  they  can  be  bound,  to  a  trueand  faithful  performance."  Quot- 
ing from  another  case,  he  continues:  "The  resort  to  actions  at  law  for  dam- 
ages for  a  sudden  desertion  of  the  perrormers  in  the  middle  of  their  season 
will  in  most  cases  fail  to  afford  adequate  compensation ;  and  it  is  not  only  that 
the  manager  is  deprived  of  bis  means  of  carryingon  business,  but  that  his  per- 
formers, by  carrying  their  services  to  other  establishments,  deprive  him  of 
the  fruits  of  his  diligence  and  enterprise,  increase  rivalry  against  him,  and 
cause  him  irreparable  injury."  Between  an  actor  of  great  liistrionic  ability 
and  a  professional  base-ball  player,  of  peculiar  fitness  and  skill  to  fill  a  partic- 
ular position,  no  substantial  distinction  in  applying  the  rule  laid  down  in  the 
cases  cited  can  be  made.  Each  is  sought  for  his  particular  and  peculiar  fit- 
ness, each  performs  in  public  for  compensation,  and  each  possesses  for  the 
manager  a  means  of  attracting  an  audience.     The  refusal  of  either  to  perform 
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according  to  contract  must  result  In  loss  to  the  manager,  which  is  increased 
in  cases  where  such  services  are  rendered  to  a  rival. 

While,  therefore,  in  a  proper  case  the  defendant  is  amenable  to  this  rale  of 
law,  and  the  court  has  the  power  and  right  to  prevent  his  breaking  any  cove- 
nant made  not  to  give  his  serviced  to  another,  it  remains  to  be  seen  whether, 
upon  the  facts  and  proofs  as  they  exist  here,  a  case  is  presented  for  the  inter- 
vention and  exercise  of  the  court's  power  during  the  pendency  of  the  action, 
and  l)efore  the  rights  of  the  parties  are  determineid  by  the  more  delibemte  pro- 
ceeding of  a  trial.  To  quote  from  the  opinion  in  Murray  v.  Knapp,  42  How. 
Pr.  462:  "A  plaintiff  on  an  ex  parte  appl  ication  at  the  beginning  of  his  ac- 
tion  has  too  often  obtained  a  remedy  which  he  should  not  have  had  until  a 
hearing  of  both  parties  on  the  trial,  and  to  which  he  might  then  have  been 
found  not  to  have  been  entitled.  In  many  cases  of  this  kind  the  plaintiff  prac- 
tically has  obtained  his  judgment  at  the  outset,  and  a  continuance  of  the  ac- 
tion has  been  only  a  struggle  by  the  defendant  to  relieve  himself  of  an  ex  parte 
decision."  In  the  case  of  Mapleson  v.  Del  Puente,  13  Abb.  N.  C.  144,  which 
-was  brought  by  plaintiff,  who  was  a  manager  of  an  operatic  company,  to  re- 
strain defendant,  who  was  an  operatic  singer,  the  judge,  in  denying  the  ap- 
plication, says:  "The  granting  of  an  injunction  pendente  lite  is  always  in  the 
discretion  of  the  court,  and  should  be  ordered  with  caution  and  even  with 
some  reluctance,  and  only  when  the  rights  of  the  plaintiff  on  the  law  and  the 
facts  are  clear,  and  the  necessity  for  that  form  of  equitable  relief  is  manifest 
in  order  to  prevent  a  failure  of  justice." 

It  will  thus  be  seen  that  a  court  of  equity  is  extremely  loth,  in  cases  of  this 
kind,  to  not  only  practically  decide  and  give  judgment,  but  also  to  execute  it, 
by  enjoining  the  defendant  before  any  trial  upon  the  merits  hMs  been  had.  A 
preliminary  injunction  will  not  be  granted  except  in  cases  where  there  is  the 
strongest  probability  that  the  court  will  ultimately  decide  that  plaintiff  is  en- 
titled to  the  relief  which  it  demands  in  its  complaint.  Hamilton  v.  Transit 
Co.,  3  Abb.  Pr.  255.  These  cases,  and  many  more  that  might  be  cited,  hold 
that  the  granting  of  this  extraordinary  relief  by  way  of  preliminary  injunction 
rests  in  the  sound  discretion  of  the  court,  and  should  not  I>e  granted  except 
upon  proof  of  facts  and  circumstances  showing  that  a  contract  exists  which 
is  reasonably  delinite  and  certain,  and  that  for  a  breach  thereof  no  adequate 
remedy  exists  at  law,  and  the  probability  of  plaintiff's  finally  succeeding  in 
the  action  is  free  from  all  reasonable  doubt.  It  is  insisted  here,  however,  by 
the  plaintiff  that  there  exists  a  definite  and  reasonable  contract,  and  that  the 
probability  of  its  succeeding  finally  is  of  the  strongest  and  most  certain  kind. 
In  examining  into  the  claims  thus  made  by  plaintiff,  and  into  the  facts  of  this 
case,  we  must  keep  constantly  in  mind  the  distinction  which  exists  between 
an  action  at  law  and  suit  in  equity.  As  before  said,  this  is  a  suit  in  equity 
wherein  the  court  has  no  power  to  enforce  the  affirmative  covenant  claimed 
to  exist,  which  would  compel  the  defendant  to  play  ball  with  plaintiff;  buttiie 
court  is  asked,  in  effect,  to  decree  the  specific  performance  of  a  negative  cov- 
enant, claimed  to  have  been  made  by  the  defendant  that  he  should  not  play 
ball  with  others.  To  determine  whether  or  not  the  probability  of  its  success 
in  a  final  suit  is  of  the  strongest  and  most  certain  kind,  certain  questions  must 
be  determined. 

Is  there  such  a  definite  contract  existing  between  the  parties  that  it  can  be 
enforced?  If  sufficiently  definite,  is  it  entirely  conscionable,  wanting  neither 
in  fairness  or  mutuality?  That  a  court  of  equity  will  not  make  a  contract 
which  the  parties  themselves  have  not  made,  and  that  it  will  not  enforce  an 
indefinite  one,  are  elementary  propositions  that  need  no  citation  of  authorities 
to  support  them.  In  the  contract  sued  on,  wherein  defendant  agrees  to  give 
bis  services  for  the  ball  season  terminating  October,  1889,  we  find  the  pro- 
vision upon  which  it  is  admitted  all  plaintiff's  riglit  to  succeed  in  this  action 
depends.    It  reads  as  follows:  "Eighteenth.  It  is  further  understood  and 
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agreed  that  the  said  party  of  the  first  part  shall  have  tlie  right  <  to  resenre' 
said  party  of  the  second  part  for  the  next  season  ensuing,  the  term  mentioned 
in  paragraph  2  herein  provided;  and  said  right  and  privilege  is  hereby  ac- 
corded the  said  party  of  the  Brst  part,  upon  the  following  conditions,  which 
are  to  be  talien  and  construed  as  conditions  precedent  to  the  exercise  of  luch 
extraordinary  right  or  privilege,  namely:  First.  That  the  said  party  of  the 
second  part  shall  not  be  reserved  at  a  salary  less  than  that  mentioned  in  tbe 
20th  paragraph  herein,  except  by  consent  of  tbe  party  of  the  second  part. 
Second.  That  the  said  party  of  the  second  part,  if  he  be  reserved  by  tbe  said 
party  of  the  first  part  for  tbe  next  ensuing  season,  shall  be  one  of  not  mote 
than  fourteen  players  then  under  contract."  The  only  other  provision  bear- 
ing on  this  subject  is  that  contained  in  the  supplemental  agreement,  dated 
April  23,  1889,  which  reads  as  follows:  "The  New  York  Base-Ball  Club 
agrees  that  John  M.  Ward,  who  this  day  signs  a  contract  to  play  with  It  for 
tbe  season  of  1889,  shall  not  be  held  by  the  New  York  Club  for  the  season  of 
1890  at  a  salary  of  less  than  $3,000.  This  supplemental  contract  is  hereby 
made  a  part  of  the  main  contract."  These  provisions  of  the  main  and  sup- 
plemental contract  quoted  are  all,  and  tbe  only  ones,  relied  upon  by  plaintiff 
to  enforce  which  this  action  is  brought. 

Do  these  provisions  constitute  a  definite  contract  between  the  parties,  or  do 
they  do  more  than  reserve  the  services  of  defendant,  subject 'to  the  making  ti 
a  contract  thereafter,  with  definite  terms  and  conditions?  It  must  be  noticed 
that  these  provisions,  standing  alone,  fail  to  disclose  what  are  to  be  the  terms 
and  conditions  of  the  agreement  l)etween  the  parties  in  the  event  that  plain- 
tiff shall  exercise  its  option,  which  is  accorded,  to  reserve  defendant  for  tbe 
ball  season  of  1890.  What  are  the  terms  and  conditions  of  the  allied  agree- 
ment for  tbe  season  of  1890  now  sought  to  be  enforced?  What  does  tbe  de- 
fendant, Ward,  agree  to  do?  What  salary  is  to  be  paid  him?  Not  only  are 
there  no  terms  and  conditions  fixed,  but  I  do  not  think  it  is  entirely  clear  that 
Ward  agrees  to  do  anything  further  than  to  accord  the  right  to  reserve  biio 
upon  terms  thereafter  to  be  fixed.  He  does  not  covenant  to  make  a  contract 
for  1890  at  the  same  salary,  nor  upon  tbe  same  terms  and  conditions,  as  dur- 
ing the  season  of  1889.  The  provision  relied  upon  as  constituting  tbe  con- 
tract between  the  parties  merely  reserves  Ward  for  1890  at  a  salary  of  not  less 
than  $3,000.  But  how  much  more  is  he  to  receive?  And  in  case  of  a  dispute 
between  the  parties,  how  is  the  amount  of  salary  to.  be  determined?  It  is  no- 
where provided  that  the  terms  and  conditions  for  1890  are  to  be  tbe  same  u 
those  for  1889.  As  stated  in  Fry,  Spec.  Ferf.  p.  165,  §  229:  "It  will  be  ob- 
vious that  an  amount  of  certainty  roust  be  required  in  tbe  specific  perform- 
ance of  a  contract  in  equity  greater  than  that  demanded  in  an  action  for  dam- 
ages at  law;  for  to  sustain  the  latter  proceeding  tbe  proposition  required  is 
the  negative  one  that  defendant  lias  not  performed  the  contract, — a  condn- 
sion  which  may  be  often  arrived  at  without  any  exact  consideration  of  tbe 
terms  of  the  contract;  whilst  in  equity  it  must  appear  not  only  that  the  con- 
tract has  not  been  performed,  but  what  is  the  contract  which  is  to  be  per- 
formed." 

The  learned  author,  in  a  note  to  tbe  section  quoted,  cites  a  number  of  rases 
which  hold  that,  where  the  terms  of  a  contract  are  indefinite  or  uncertain, 
specific  performance  will  not  be  decreed.  But  it  may  be  urged  tliat  tbe  court 
should  infer  that  it  was  the  intent  of  the  party  that  the  terms  and  conditions 
should  be  tbe  same.  It  is  extremely  doubtful  if  a  court  of  equity  would  re- 
sort to  any  such  inference  or  presumption  for  the  purpose  of  first  making  a 
contract  for  the  parties,  and  thereafter  enforcing  it.  But  assuming  that  the 
court  would  indulge  in  such  an  inference  or  presumption,  what  contract  would 
the  court  require  the  defendant  to  perform?  Will  it  be  one  under  which  be 
is  to  receive  the  same  salary,  and  containing  all  the  provisions  including  the 
reserve  clause,  verbatim  et  literatim,  as  in  the  contract  of  1889?    And  upon 
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tfae  defendant's  refusal  in  1891.  will  it  under  the  ipsprve  clanse  make  a  simi- 
lar contract,  and  enforce  it  for  that  year,  and  thereafter  from  year  to  year  as 
long  as  plaintiff  elects  to  hold  defendant?  The  failure  in  the  existing  con- 
tract to  expressly  provide  the  terms  and  conditions  of  the  contract  to  be  made 
for  1890  either  renders  the  latter  indefinite  and  uncertain,  or  we  must  Infer 
tbat  the  same  terms  and  conditions  are  to  be  Incorporated  in  the  one  to  be 
now  enforced,  which  necessarily  includes  the  reserve  clause,  for  no  good  rea- 
son can  be  suggested,  if  all  the  others  are  to  be  included,  why  this  should  be 
omitted.  Upon  the  latter  assumption,  the  want  of  fairness  and  of  mutuality, 
'Which  are  fatal  to  its  enforcement  in  equity,  are  apparent,  as  will  be  seen 
'When  we  consider  to  what  extent,  under  such  circumstances,  each  of  the  par- 
ties is  bound.  Every  player  who  signs  such  a  contract  is  bound  for  the  cur- 
rent playing  season  and  also  for  the  ensaing  playing  season,  and  is  obliged  at 
the  close  of  the  first  season  to  make  another  contract  with  the  same  terms 
and  conditions  binding  him  as  before  for  the  then  approaching  season,  and 
reserving  him  for  the  second  season,  and  so  on  as  long  as  plaintiff  elects;  the 
player  bt'ing  always  bound  one  year  in  advance.  On  the  other  hand,  this 
contract,  after  having  provided  at  paragraph  15  that  the  club  might  terminate 
the  contract  at  any  time  because  of  a  violation  of  the  agreement  by  the  player, 
it  further  provides,  at  paragraph  17,  that  the  club  may  "at  any  time,  by  giv- 
ing the  party  of  the  second  part  ten  days'  notice  of  its  option  and  its  intention 
so  to  do,  end  and  determine  all  its  liabilities  and  obligations  under  this  con- 
tract, in  which  event,  upon  the  expiration  of  said  ten  days,  all  liabilities  and 
obligations  undertaken  by  said  party  of  the  first  part  to  this  contract  shall  at 
once  cease  and  determine,  and  said  party  of  the  second  part  shall  thereupon 
be  also  free  from  bis  obligation  thereunder,  and  shall  have  no  claim  for  wages 
for  any  period  after  said  ten  days. "  So  tliat  the  club  may  at  any  time,  at  the  be- 
ginning,  in  the  middle,  or  at  the  end  of  the  playing  season,  when  the  player 
is  in  !New  York  or  San  Francisco,  or  anywhere  else,  and  without  the  assign- 
ment of  any  cause  whatever,  "determine  all  Its  liabilities  and  obligations 
under  said  contract, "  leaving  the  player  to  make  his  way  home  as  best  he  can. 
In  thus  considering  the  obligations  which,  under  the  plaintiff's  construc- 
tion of  the  contract,  each  has  assumed,  we  have  the  spectacle  presented  of  a 
contract  which  binds  one  party  for  a  series  of  years  and  the  other  party  for  10 
days,  and  of  the  party  who  is  itself  bound  for  10  days  coming  into  a  court  of 
equity  to  enforce  its  claims  against  the  party  bound  for  years.  In  leases  of 
property  and  in  similar  contracts  clauses  are  frequently  inserted  giving  op- 
tions which  can  be  enforced,  but  the  distinction  between  such  optional  clauses 
in  leases  which  have  been  upheld  as  fair  and  binding  upon  the  parties  to  the 
covenant,  and  the  one  here  sought  to  be  enforced,  is  apparent  when  we  re- 
member that  in  the  former  instance  mentioned,  upon  exercising  the  option  a 
new  and  binding  agreement  is  created,  while  in  this  case  there  is  no  obliga- 
tion after  the  option  is  exercised,  except  for  a  period  of  10  days.  There  is 
no  obligation  on  the  part  of  the  club  to  pay  the  player  any  salary  whatever 
for  the  second  playing  season.  True,  it  is  stated  Uiat  he  shall  not  be  reserved 
at  less  than  a  certain  salary.  But  the  reserving  club  may  easily  dispose  of 
this.  It  may  wait  until  just  before  the  second  playing  season  opens,  and, 
after  every  chance  for  a  profitable  engagement  has  passed  by,  then  give  the 
player  10  days'  notice  of  its  election  to  end  and  determine  all  its  liabilities 
and  obligations  under  the  contract,  and,  as  the  playing  season  baa  not  opened, 
the  club  would  not  even  be  obliged  to  pay  the  10  days'  salary.  As  stated  by 
Fry,  Spec.  Ferf.  (Xew  Ed.)  §  286:  "A  contract,  to  be  specifically  enforced  by 
the  court,  must  be  mutual;  tnat  is  to  say,  such  that  it  might  at  the  time  it  was 
entered  into  have  been  enforced  by  either  of  the  parties  against  the  other  of 
them.  Whenever,  therefore,  whether  from  personal  incapacity,  the  nature 
of  the  contract,  or  any  other  cause,  the  contract  is  incapable  of  being  enforced 
against  one  party,  that  party  is  equally  incapable  of  enforcing  it  against  the 
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other."  And,  again,  "A  contract  that  is  sought  to  be  specifically  enfort-ed 
must  be  mutual  both  as  to  the  remedy  and  the  obligation.  A  party  not  bound 
by  the  agreement  itself  Hhs  no  right  to  call  upon  a  court  of  equity  to  enforce 
specific  performance  against  the  other  contracting  party  by  expressing  lib 
willingness  in  his  bill  to  perform  his  part  of  the  engagement.  His  right  tu 
the  aid  of  the  court  does  not  depend  upon  bis  subsequent  offer  to  perforin  tlie 
contract  on  his  part,  but  upon  its  original  obligatory  character." 

The  application  of  these  principles  is  well  exemplified  in  the  case  of  Mar- 
ble Co.  V.  Ripley,  10  Wall.  339.  That  was  a  case  of  a  contract  in  the  natare 
of  a  partnership,  by  which  the  grantee  of  a  marble  quarry  agreed  to  famish 
all  the  marble  the  other  party  should  require.  In  case  of  default  by  the  gran- 
tee, the  other  party  might  enter  and  take  out  sufficient  marble.  Tbe  grantor 
or  marble  company  was  bound  for  all  time.  The  right  was  reserved  to  gran- 
tee to  terminate  the  contract  at  any  time  on  one  year's  notice.  The  marbln 
company  asked  for  an  injunction  restraining  Kipley,  who  denied  there  iiad 
been  a  default  in  furnishing  marble,  from  entering  and  cutting  out  marble; 
and,  seaond,  for  a  cancellation  of  the  contract.  Kipley  on  his  side  asked  for 
the  specific  performance  of  the  contract.  In  disposing  of  Ripley's  prayer  for 
specific  performance  the  United  States  supreme  court  said:  "Another  reason 
why  specific  performance  should  not  be  decreed  in  this  case  is  found  in  the 
want  of  mutuality.  Such  performance  by  Ripley  could  not  be  decreed  or  en- 
forced at  the  suit  of  tbe  marble  company,  for  thecontract  expressly  stipulates 
that  he  may  relinquish  the  business  and  abandon  the  contract  at  any  time,  on 
giving  one  year's  notice.  And  it  is  a  general  principle  that  when,  from  per- 
sonal incapacity,  the  nature  of  a  contract,  or  any  other  cause,  a  contract  is  in- 
capable of  being  enforced  against  one  party,  that  party  is  equally  incapable  of 
enforcing  it  specifically  against  tbe  other."  See,  also,  German  t.  Maehin,  6 
Faige,  288,  and  Woodward  v.  Harris,  2  Barb.  429. 

It  will  thus  be  seen  that  I  do  not  fully  concur  in  the  claims  made  by  plain- 
tiff tliat  tbe  prol)ability  of  finally  succeeding  is  of  the  strongest  and  most  cer- 
tain kind.  Upon  either  one  or  both  of  theg^unds  consider^,  but  principally 
upon  the  ground  that  the  contract  is  indefinite  and  uncertain,  does  there  arise 
a  serious  doubt  as  to  plaintiff  being  accorded  upon  the  trial  the  relief  asked 
for.  However  that  may  be,  what  was  said  by  the  learned  judge  in  ifaplexm 
T.  Del  Puente,  supra,  in  denying  a  motion  for  a  preliminary  injunction,  is  ap- 
plicable here:  "This  action  is  now  at  issue  on  the  complaint  and  answer,  and 
there  is  no  reason  why  it  should  not  be  speedily  tried,  and  the  various  qaes- 
tions  of  law  and  fact  which  arise  in  it  be  deliberately  and  finally  disposed  of." 
The  plaintiff  seeks  by  injunction  to  restrain  the  defendant  from  playing  for 
other  clubs  during  the  season  of  1890.  The  playing  season  of  1890  does  not 
open  until  the  middle  of  April.  Before  that  time  this  action  can  be  tried  at 
the  special  term,  and  final  judgment  rendered.  A  final  judgment  l>eforetlie 
playing  season  opens  will  secure  every  possible  right  of  plaintiff.  Thns  plain- 
tiff may  have  final  judgment,  if  entitled  thereto,  at  least  one  month  before 
the  act  sought  to  be  enjoined  can  be  done.  In  denying,  therefore,  the  motion 
for  a  preliminary  injunction,  it  is  entirely  appropriate  to  quote  from  tbe  lan- 
guage of  the  learned  judge  in  Van  Veghten  v.  Howland,  12  Abb.  Pr.  (K.  S.) 
461,  wherein  he  says:  "There  is  a  distinction  between  a  preliminary  and  a 
final  injunction.  «  *  *  Looking  back,  then,  at  the  settled  rules  of  equity, 
we  shall  find  that,  while  final  injunctions  are  matters  of  right,  preliminair 
injunctions  are  matters  of  discretion.  •  •  ••  Their  object  is  to  prevent 
such  acts  during  the  litigation  as  w»uld  preclude  the  court  from  giving  tbe 
plaintiff  his  remedy  at  the  end.  *  *  *  When  the  plaintiff  shows  that  he 
will  be  entitled  to  a  final,  it  does  not  necessarily  follow  that  be  is  entitled  to 
a  preliminary,  injunction.  Such  an  injunction  should  not  be  granted  or  sus- 
tained, unless  without  it  the  court  could  not,  by  its  final  judgment,  do  justice 
between  the  parties.    *    •    *    Where  the  preliminary  injunction  restrain* 
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the  defendant  from  doing  the  very  acts  to  restrain  which  the  flnal  judgment 
is  souglit,  then  the  plaintiff  has  practically  succeeded  without  a  trial,  and  at 
the  very  beginning  of  his  case." 

While,  therefore,  I  think  that  this  is  not  a  case  in  which  a  preliminary  in- 
junction should  be  granted,  it  is  proper  that  the  rights  of  the  parlies  should 
be  determined  by  a  trial  before  the  ball  season  begins,  and  to  that  end,  on  ap- 
plication made,  I  shall  assist  in  securing  a  speedy  trial,  upon  which  a  flnal  and 
deliberate  judgment  upon  the  rights  of  the  parties  can  be  pronounced.  Or- 
dered accordingly. 

In  re  May. 

In  re  Ackbr's  Estate. 

iSupreme  Court,  General  Term,  Fifth  Department    April  11, 1890.) 

DiSTBiBnrioK  of  Estates— Aotion  for  Lboxot — Limitation. 

Under  Code  Civil  Froc.  N.  Y.  §  1819,  proTiding  that  a  cause  of  aotion  tor  a  dis- 
tribntlTe  share  of  a  decedent's  estate  "Is  deemed  to  aoorue  when  the  executor's  or 
•dmlnistrator's  account  Is  judicially  settled,  and  not  before, "  the  claim  of  a  resid- 
nary  legatee  under  a  will  probated  more  than  iiO  years  before  the  accounting  is  not 
barred,  where  the  account  shows  that  various  payments  will  have  to  be  made  be- 
fore the  residaary  legatee's  interest  can  be  ascertained. 

Appeal  from  snrrogate's  conrt,  Monroe  county. 

Jane  A.  May,  executrix  of  Yashti  Acker,  appeals  from  so  much  of  the  de- 
cree settling  her  accounts  which  refuses  to  confirm  the  report  of  the  referee 
to  whom  the  settlement  of  the  accounts  had  been  referred.  For  former  liti- 
gation, see  6  N.  Y.  Supp.  856,  857. 

Argued  before  Dwioht,  F.  J.,  and  Maoohbeb  and  Corlett,  .TJ. 

H.  H.  Woodward,  for  appellant.    Ivan  Powers,  for  respondent. 

CoBUETT,  .T.  Yashti  Acker  died  in  the  spring  of  1862.  leaving  a  will,  which 
was  admitted  to  probate  by  the  surrogate  of  Monroe  county  in  June  of  the 
same  year.  Jane  A.  May  was  appointed  sole  executrix.  In  May.  1882,  she 
made  a  petition  to  the  surrogate  to  have  her  accounts  as  executrix  judicially 
settled.  The  petition  was  granted,  and  Ivan  Powers,  Esq.,  was  appointed 
special  guardian  for  Adie  Hodges,  Dwella  Hodges,  and  Hattie  A.  Hodges,  in- 
fants and  heirs  at  law  of  the  deceased.  On  the  17th  day  of  July,  1884,  the 
executrix  rendered  her  accouut.  The  above-named  infants,  by  their  special 
guardian,  and  John  W.  Noble,  W.  Acker  Noble,  and  Henry  Noble,  by  their 
attorneys,  all  interested  in  the  final  accounting,  filed  objections  to  the  account 
as  rendered.  In  September,  1884,  the  matters  in  controversy  were  referred  to 
C.  C.  Davidson,  Esq.,  to  take  the  testimony  and  proofs  of  the  parties  in  rela- 
tion to  the  account  as  rendered,  and  the  objections  thereto,  and  report  the 
same  to  the  surrogate's  court,  with  his  opinion  thereon.  The  questions  re- 
ferred were  tried  before  the  referee.  On  the  hearing  the  executrix  interposed 
a  plea  of  the  statute  of  limitations  to  the  contestants'  claims.  In  February, 
1886,  the  referee  made  his  report,  and  his  fourth  conclusion  of  law  was  as  fol- 
lows: "The  rights  of  the  representatives  of  Theron  A.  Noble,  and  of  the  rep- 
resentatives of  the  children  of  Dorothy  A.  Clapp,  to  distributive  share  in  the 
balance  in  the  hands  of  Jane  A.  May,  said  executrix,  except  as  to  said  pro- 
ceeds of  said  Ganesville  farm,  are  barred  by  the  statute  of  limitations."  The 
executrix,  by  the  attorney  for  the  appellant,  made  a  motion  to  confirm  the  ref- 
eree's report,  and  the  contestants  filed  several  exceptions  to  the  report,  in- 
cluding the  fourth  conclusion  of  law.  On  the  21st  day  of  March,  1889,  the 
order  of  reference  was  amended  nunc  pro  tunc,  so  as  to  refer  it  to  the  same 
referee,  "to  examine  the  said  accounts  rendered,  and  to  bear  and  determine 
all  questions  arising  on  the  settlement  tliereof,  and  to  make  a  report  thereon, 
subject,  however,  to  confirmation  thereof  by  the  surrogate  of  said  county  of 
Monroe."  The  surrogate's  court  confirmed  tlie  report  of  the  referee,  and 
v.9N.Y.8.no.9 — 50 
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adopted  his  findings  and  conclusions  of  law,  except  the  exception  to  the  fourth 
conclusion  of  law,  which  the  surrogate  held  was  well  taken,  and  it  was  sus- 
tained. The  executrix,  by  her  attorney,  excepted  to  certain  portions  of  the 
surrogate's  decision,  including  his  fourth  conclusion  of  law;  also  the  decision 
of  the  surrogate  confirming  the  report  of  the  referee  as  modified  by  him. 

The  central  contention  on  this  appeal  relates  to  the  fourth  conclusion  of 
law.  It  appears  by  tlie  account  of  the  executrix  that  all  her  proceedings  since 
the  probate  of  the  will  are  included  in  the  account;  also  in  the  findings  of  the 
referee.  The  account  as  rendered,  and  findings,  clearly  show  the  interests  of 
the  various  parties,  without  the  necessity  of  further  prooof .  Section  1819  of 
the  Code  of  Civil  Procedure  provides  that  the  "cause  of  action  is  deemed  to 
accrue  when  the  executor's  or  administrator's  account  is  judicially  settled,  and 
not  before."  The  judicial  settlement  in  this  proceeding  was  bad  on  the  27th 
day  of  September,  1887.  The  contestants  were  residuary  legatees.  The  whole 
case  shows  that  various  payments  were  to  be  made  before  the  amount  due  to 
these  contestants  could  be  ascertained.  An  examination  of  the  account  ren- 
dered shows  that  the  executrix  and  her  attorney  proceeded  upon  the  assamp- 
tion,  as  did  all  the  parties,  that  the  amount  due  to  any  of  the  parties  coald 
not  be  determined  until  the  final  accounting.  The  case  falls  within  section 
410  of  the  Code  of  Civil  Procedure.  No  action  could  l>e  maintained  until  after 
demand.  When  this  is  true,  there  can  be  no  bar  in  the  surrogate's  court 
Drake  t.  Wilkie,  30  Hun,  537;  Wood  v.  Rusco,  4  Bedf.  Sur.  380.  Sectiun 
1819  applies  to  all  cases  except  where  the  statute  of  limitations  had  accrued 
before  its  passage.  In  re  Van  Dyke,  7  N.  Y.  St.  Bep.  710 ;  Estate  qf  CoUint, 
6  Civil  Froc.  B.  85.  The  surrogate  was  right  in  holding  that  tlie  statute  of 
limitations  had  no  application. 

It  is  claimed  by  tlie  learned  counsel  for  the  appellant  that  the  surrogate's 
court  had  no  power  over  the  referee's  report,  except  to  affirm  or  reject  in 
whole.  In  Estate  of  Brooks,  5  Dem.  Sur.  326,  the  referee  found  that  one- 
half  of  certain  moneys  belonged  to  the  wife.  On  motion  to  confirm,  the  sur- 
rogate held  that  the  whole  of  those  moneys  belonged  to  her,  and  modified  the 
report  accordingly.  The  question  here,  as  in  that  case,  is  one  of  law.  The 
statute  of  limitations  being  no  bar,  the  facts  found  show  what  the  decree 
should  be.  Sustaining  the  exception  to  the  fourth  conclusion  of  law  involved 
no  modification  of  the  report,  but  simply  the  removal  of  an  obstruction  in  the 
way  of  a  distribution  upon  the  facts  found  by  the  referee.  Chapter  506  of 
the  Session  Laws  of  1889  has  no  application.  The  appellant,  having  moved 
to  confirm  the  report,  can  only  object  to  that  portion  which  the  surrogate  re- 
fused to  confirm.  In  Morgan  v.  Andariese,  1  Biadf.  Sur.  133,  it  was  held  that 
where  a  portion  of  a  decree  appealed  from  is  reversed  the  remainder  stands, 
except  so  far  as  necessarily  affected  by  the  reversal  of  the  part.  The  decree 
appealed  from  is  based  upon  the  evidence  submitted  to  the  referee  and  his 
findings.  His  fourth  conclusion  of  law  would  limit  tlie  amount  of  the  con- 
testant's recovery,  but  the  surrogate's  rejection  of  that  conclusion  requires 
the  decree  to  be  the  same  as  if  the  referee  had  reached  the  same  legal  coodu- 
sion  as  the  surrogate.     The  decree  must  be  afiirmed.    All  concur. 


Smith  v.  Mosher  et  al. 
{Swpreme  Court,  Oeneral  Term,  JPIfth  Department.    April  tl,  1890.) 

1.  Taxation— Illegal  AggsssuiNT  Roll — LtABiLrrr  or  Village  Trcstebs. 

Laws  N.  Y.  1885,  o.  301,  requires  town  assessors,  after  hearing  complaints  to  the 
asaessmeiit  roll  as  prepared  by  them,  and  after  making  the  necessary  oorrectioiu, 
to  verify  the  roll.  The  general  village  statute  (Laws  N.  Y.  1870,  c.  391)  requirea 
the  trustees  of  villages  to  act  as  village  assessors,  and  makes  them  sabject  to  the 
statute  regulating  the  duties  of  town  assessors.  Held,  that  a  veriflcaUoa  of  tks 
assessment  roll  by  village  trustees  before  the  hearing  of  complaints,  and  the  msk- 


Digitized  by 


Google 


Sup.Ct.]  SMITH  r.  MOSHER.  787 

ing  of  the  neoessary  changes  and  corrections,  was  a  nullity,  and  that  they  were 
personally  liable  to  a  tax-payer  whose  property  had  been  seized  under  a  warrant 
issued  by  them  on  the  unverified  assessment  roll, 

a.  Savb — Iij,EOAi,  Taxation — Evidbxce. 

In  an  action  against  the  village  trustees  for  the  seizure  of  property  under  the 
warrant  issued  by  them,  the  introduction  in  evidence  of  the  warrant,  with  three 
renewals  indorsed,  extending  beyond  the  date  of  the  levy,  Is  sufficient  proof  that 
the  levy  was  made  within  the  time  limited  by  the  renewals  to  uphold  a  judgment 
against  defendants,  who  made  no  suggestion  at  the  trial  that  the  levy  was  not 
fully  warranted  by  the  process  issued  oy  them. 

Appeal  from  Cattaraugus  county  court. 

Action  by  Wilber  J.  Smith  against  John  F.  Mosber,  Hiram  Adye,  and  Tint 
Cbamplin,  village  trustees  of  Little  Valley,  for  the  seizure  of  plaintiff's  prop- 
erty under  a  tax-warrant  issued  by  defendants.  The  case  was  originally 
tried  before  a  justice  of  the  peace,  where  it  appeared  that  on  May  26,  1888, 
the  defendants  as  trustees,  acting  as  assessoi°3,  made  out  and  completed  an  as- 
sessment roll,  verified  it  under  oath  before  a  notary  public,  and  delivered  it 
so  verified  to  the  clerk  of  the  village,  who  thereupon  gave  notice,  in  due 
form,  for  the  bearing  of  grievances  relating  to  such  roll  on  the  6tb  day  of 
June  thereafter.  On  the  last-named  day  the  trustees  received  the  roll,  made 
the  necessary  corrections,  and  annexed  it  to  the  warrant,  and  delivered  both 
to  the  collector.  Ko  verifications  were  made  after  the  roll  was  corrected,  on 
June  6th;  and  no  notices,  as  appears,  in  compliance  with  section  9,  c.  269, 
Laws  1880,  were  posted.  There  was  a  verdict  in  defendant's  favor,  and 
plaintiff  appealed  to  the  county  court,  where  the  following  opinion  was  de- 
livered by  O.  8.  Vkeeland,  County  Judge: 

"The  appellant  bases  his  claim  of  error  upon  three  propositions:  That  the 
roll  was  not  made  out  and  completed  within  sixty  days  after  the  annual  village 
election ;  that  the  roll  was  not  verified  by  the  trustees,  after  It  was  completed, 
on  June  6th;  that,  after  the  roll  was  finally  completed,  it  was  not  left  with 
the  village  clerk,  and  notices  were  not  posted,  as  required  by  section  9,  c.  269, 
Laws  1880.  As  to  the  first  and  second  of  these  propositions,  there  was  no 
controversy  upon  the  trial;  as  to  the  last,  no  ground  in  fact  for  dispute  seems 
to  exist;  since,  while  the  village  clerk  testified  that  he  posted  all  the  notices, 
he  evidently  referred  to  the  notices  for  grievance  day,  as  be  did  not  receive 
the  roll  until  June  6th,  and  delivered  the  same  to  the  collector  on  the  13th 
of  the  same  month.  It  therefore  appears  that  no  question  of  fact  was 
litigated  upon  the  trial  in  the  court  below,  and  the  verdict  of  the  jury  there 
must  be  overruled  or  upheld,  only  as  it  shall  be  made  apparent  that  the  tax- 
roll  and  warrant  were  valid  or  void.  Section  1,  tit.  6.  of  the  general  village 
act,  (chapter  291  of  the  Laws  of  1870,)  provides  that  the  trustees  of  a  village 
•must,  within  sixty  days  after  the  annual  meeting,  proceed  and  assess '  asum 
necessary  for  the  ordinary  expenses  of  the  village.  This  part  of  the  statute 
seems  to  be  directory  only,  as  has  been  held  with  respect  to  a  very  similar 
statute,  relating  to  the  levy  of  taxes  in  school-districts;  and  it  has  been  so 
held  in  WUheril  v.  Mosher,  9  Hun,  412.  This  decision  was  made  under  sec- 
tion 2,  tit.  6,  of  the  village  statute,  relating  to  extraordinary  expenditures 
voted  at  a  special  election,  and  the  word  ■  shall '  is  used  in  the  place  of  •  must 
in  the  first  section,  but  the  principle  is  the  same.  Upon  the  objection  that 
no  notices  were  posted  of  the  final  completion  of  the  roll,  as  directed  by  sec- 
tion 9,  (chapter  269,  Laws  1880,)  it  would  appear  that  the  object  of  the  stat- 
ute is  to  allow  an  application  for  a  writ  of  certiorari  to  be  made  by  any  person 
aggrieved,  in  order  to  bring  up  for  review  any  illegal  or  unequal  assessments; 
that  the  purpose  of  giving  notice  is  to  limit  the  time  within  which  a  writ 
may  be  issued;  and  that  the  only  effect  of  failure  to  give  such  notice  would 
be  to  extend  indefinitely  the  time  within  which  a  petition  for  such  writ  might 
be  presented  to  a  justice  of  the  supreme  court.  The  objection  thatthe  roll  was 
nut  duly  verified  is  not  so  easily  disposed  of.    By  section  13,  tit.  3,  of  the 
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same  law,  (1870,)  the  trustees  are  made  assessors  of  the  village,  with  tbo 
power  of  town  assessors,  and  subject  to  the  laws  applicable  to  such  town  of- 
llcers.  There  can  be  no  reasonable  doubt  but  that  the  trustees  of  the  villiige 
are  required  at  some  time  to  verify  the  assessment  roll.  This  is  provided  for 
in  the  statute  relative  to  the  duties  of  town  assessors,  to  which  village  assess- 
ors are  made  subject;  it  is  provided  for  in  section  9,  c.  269,  Laws  1880;  and 
it  has  been  so  decided  by  the  courts.    People  v.  Suffern,  68  N.  Y.  321. 

"The  question  then  presents  itself,  was  the  veriBcation  made  on  May 
26th  such  a  compliance  with  the  law  as  to  make  the  roll  and  warrant  valid, 
and  to  justify  a  seizure  and  sale  of  the  plaintiff's  property,  or  was  the  veriG- 
cation  made  at  the  time  simply  a  nullity,  and  of  no  more  form  or  effect  than 
as  if  the  roll  had  not  been  verified  at  all?    The  general  village  statute  does 
not  provide  in  terms  for  any  verification  of  the  roll,  but  makes  the  trustees 
subject  to  the  statute  regulating  the  duties  of  town  assessors.    By  chapter 
201,  Laws  1885,  and  2  Bev.  St.  X.  Y.  (8th  Ed.)  p.  1096,  §  8,  town  assessora  are 
directed,  after  the  1st  day  of  May  of  each  year,  to  ■  proceed  to  ascertain,  by 
diligent  inquiry,  the  names  of  all  the  taxable  inhabitants  in  their  respective 
towns  or  wards,  and  also  all  the  taxable  property,  real  or  personal;'  and  then 
are  required  to  make  lists,  showing  the  names  of  all  the  taxable  inhabitants, 
and  opposite  snch  names  the  amount,  in  dollars  and  cents,  of  the  real  and 
personal  property  assessed  against  each  taxable  inhabitant;  and  to  compile 
this  part  of  their  work  by  August  1st  of  each  year.     They  then  give  the  no- 
tice for  hearing  the  complaints,  and  upon  the  day  fixed  by  the  statute  make 
the  necessary  changes  and  corrections  in  their  roll,  verify  it,  and  deliver  it 
to  the  supervisor  of  their  town.    Their  duties  in  connection  with  the  roll 
here  end.    The  verification  of  the  roll  here  provided  for  could  not  be  made  un- 
til all  the  work  on  the  part  of  the  assessors  in  connection  with  it  had  been 
performed,  and  a  verification  of  the  same  at  an  earlier  day  would  be  a  nullity. 
Westfall  V.  Preston,  49  N.  Y.  349.    In  this  case,  in  substantial  compliance 
with  this  statute  and  the  village  law,  the  trustees  began  making  the  list  of 
tax-payers,  and  on  the  26th  day  of  May  completed  such  list,  and  placed 
against  the  name  of  each  person  the  amount  of  real  and  personal  property 
assessed  against  him.     They  then  verified  the  roll;  gave  notice  to  hear  com- 
plaints on  the  following  June  6th;  made  the  necessary  corrections  on  the 
last-named  day;  and  issued  their  warrant,    I  do  not  think  this  verification 
complied  with  the  statute.    The  evident  intent  of  law  is  that  the  roll  shall  be 
verified  when  <  completed  '  as  specified  in  section  4,  tit.  6,  of  the  general 
law,  and  not  when  '  completed '  as  specified  in  section  S  of  the  same  title 
and  act,  and  this  would  require  the  verification  to  be  made  on  the  Jnne6tb 
after  the  roll  had  been  corrected,  and  not  upon  May  26th,  after  the  lists  bad 
been  prepared.    Such  a  verification  is  specifically  required  by  the  law  gov- 
erning town  assessors,  as  well  as  by  chapter  269,  §  9,  Laws  1880.    The  veri- 
fication before  the  completion  of  the  roll  was  therefore  a  nullity.    Westfall  v. 
Preston,  above  cited.     The  only  question  remaining  is  as  to  the  personal  lia- 
bility of  the  defendants.     The  warrant  was  a  protection   to  the  collector. 
Baley  v.  Wortsman,  2  N.  Y.  St.  Rep.  246.    Bat  officers  issuing  a  warrant 
for  the  coUectiou  of  taxes  upon  a  void  assessment  are  liable  to  a  person  from 
whom  property  is  taken  and  sold.     Id.;  Canal  Co.  v.  Atkins,  1  N.  Y.  Supp. 
80;  Clark  v.  Norton,  49  N.  Y.  243;  Wheeler  v.  MilU,  40  Barb.  644;  Mygatt 
V.  Washburn,  15  N.  Y.  316.    If  these  conclusions  are  sound,  no  defense  wa» 
established  by  the  defendants;  the  seizure  and  sale  of  the  plaintiff's  wagon  by 
the  collector  was  illegal,  and  he  should  have  recovered  for  its  value.    The 
tax  complained  of  by  the  plaintiff  was  very  small,  and  the  defendant  without 
any  doubt  acted  in  entire  good  faith ;  but  these  facts  will  not  excuse  the  aeix- 
ure  and  sale  of  the  property  of  the  plaintiff  without  due  form  of  law.    The 
judgment  is  reversed." 

From  a  judgment  entered  in  accordance  with  this  opinion  defendants  ap- 
peal. 
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Argaed  before  Dwight,  P.  J.,  and  Macombeb  and  Corlett,  JJ. 
W.  Woodbury,  for  appellants.     C.  Z.  Lincoln,  for  respondent. 

DmQHT,  P.  J.  "We  agree  with  the  county  court  that  a  verification  of  the 
assessment  roll  by  the  defi-ndants,  acting  aa  assessors,  after  its  final  comple- 
tion, was  necessary  to  authorize  the  Issuance  of  their  warrant  to  the  collector; 
and  that  the  verification  made  by  them  on  the  first  completion  of  the  roll,  and 
before  corrections  were  made  on  the  day  appointed  for  that  purpose,  was  of 
no  effect;  and  we  refer  to  the  opinion  of  the  learned  county  judge  for  the 
reasons  and  the  authorities  for  that  conclusion. 

In  his  points  submitted  on  this  appeal,  counsel  for  the  appellants  suggests 
a  question  not  apparently  raised  in  the  county  court,  and  certainly  not  liti- 
gated before  the  justice,  in  respect  to  tiie  proof  of  the  renewals  of  the  collect- 
or's warrant.  The  question  is  pertinent,  because,  unless  the  levy  com- 
plained of  was  made  within  the  time  limited  by  the  warrant  or  its  renewals, 
the  collector  could  not  justify  under  the  proofs  in  his  hands,  and  no  cause  of 
action  exists  against  the  trustees  of  the  village  who  issued  the  process,  bow- 
ever  invalid  it  may  have  been.  Van  Reriaselaer  v.  Kidd,  6  N.  Y.  331,  and 
the  cases  cited.  But  we  think  this  question  was  not  in  the  case.  Evidence 
of  renewals  of  the  warrant,  extending  beyond  the  date  of  the  levy,  was  made 
by  the  introduction  by  the  plaintiff,  without  objection,  of  the  warrant,  with 
what  purported  to  be  three  renewals  indorsed;  and  the  defendants  themselves 
gave  evidence,  by  the  collector  on  his  cross-examination,  that  the  warrant 
had  been  three  times  renewed.  The  objection  here  made  was  not  mentioned 
in  the  motion  for  a  nonsuit,  and  the  case  was  tried  without  any  suggestion 
on  the  part  of  the  defendants  that  the  levy  was  not  fully  warranted  by  the 
process  in  the  hands  of  the  collector.  We  thiuk  the  judgment  of  the  county 
-court  was  correct,  and  must  be  affirmed.    All  concur. 


Pbters  v.  Bobst. 
(Supreme  Court,  Special  Term,  Oneida  County.    November,  1889.) 

1.   COU.BOE8  AND  UNrvBBSlTIES— MaSDSCRIPT  OF  FbOPESSOR. 

A  college,  in  the  absence  of  a  special  agreement,  has  no  right  to  manuscript  pre- 
pared for  publication  by  a  professor,  as  the  result  of  his  literary  labors,  though  he 
IS  aided  in  his  work  by  the  facilities  afforded  him  by  the  college  as  professor. 

'9.    RBPLETIJJ — LiTERART  PROPERTY. 

In  replevin  for  literary  manuscript  the  evidence  showed  that  plaintiff,  who  was 
a  college  professor,  had  conceived  the  idea  which  led  to  its  preparation,  and  had 
for  80  years  gathered  material  for  it ;  that  defendant  was  a  young  man,  who  had, 
a  short  time  before  the  preparation  of  the  manuscript,  been  a  student  at  the  col- 
lege; that  he  and  plaintiff  labored  together  on  the  work,  plaintiff  directing  the 
■ouroes  from  which  the  work  should  be  taken ;  that  plaintiff,  by  his  discriminating 
examination  and  correction  of  the  manuscript,  gave  it  its. really  great  value;  that 
afterwards  defendant,  thinking  he  could  conduct  the  work  alonei,  worked  without 
plaintiff's  help,  and,  with  his  and  his  sisters'  executive  skill  and  labor,  continued 
and  increased  the  work.  Held  that,  in  the  absence  of  a  definite  contract,  plaintiff 
was  entitled  to  all  the  manuscript  which  was  prepared  under  his  supervision  and 
In  accordance  with  his  directions,  and  the  material  furnished  by  him. 

Action  of  replevin  by  Christian  H.  F.  Peters  against  Charles  A.  Borst,  to 
recover  manuscript  prepared  by  plaintiff  and  defendant  together,  with  the 
design  of  publishing  an  astronomical  work  to  be  known  as  the  "Star  Cata- 
logue." Plaintiff  was  at  the  time,  and  had  been  for  a  number  of  years,  a 
director  of  the  Litchfield  Observatory  at  Clinton,  N.  Y.  Defendant  was  a 
young  man,  and,  a  short  time  before  the  transactions  referred  to  in  the  opin- 
ion took  place,  bad  been  a  student  under  plaintiff.  Plaintiff  and  defendant 
began  together  to  prepare  the  material  for  the  catalogue,  under  the  super- 
vision and  directio!!  of  plaintiff.  After  the  work  had  progressed  to  a  consid- 
erable extent,  defendant  did  the  work  himself,  using  books  and  periodicals 
which  bad  been  furnished  him  by  plaintiff.  Plaintiff  seeks  to  recover  the 
manuscript  in  defendant's  possession. 
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E.  D.  Mathews  and   Elihu  Root,  for  plaintiff.     William  Keman  and 
Francis  Keman,  for  defendant. 

Williams,  J.    I  am  not  inclined  to  hold  the  book  and  man  uscript  in  ques- 
tion, or  any  of  them,  or  the  worlc  intended  to  be  published  as  a  "Star  Cata- 
logue," belonged  to  the  Litchfleld  Observatory  or  to  Hamilton  College.  There 
would,  it  seems  to  me,  be  a  great  injustice  in  holding  that,  for  the  very  small 
compensation  paid  to  and  received  by  the  plaintiff  since  he  became  connected 
with  the  observatory,  in  1858,  the  observatory  or  the  college  acquired  the 
right  to  have  and  appropriate  the  results  of  his  literary  labors  as  an  author 
during  all  the  years.     His  employment  might  have  been  made  upon  the  con- 
dition that  whatever  be  should  produce  as  an  author  should  become  the  prop- 
erty of  his  employer,  and  then  all  the  works  he  produced  would  have  belonged 
to  the  observatory  or  the  college,  but  I  do  not  find  any  evidence  warranting 
the  tlnding  such  an  agreement  was  ever  made.     The  same  suggestion  is  ap- 
plicable to  the  defendant  as  to  any  work  performed  by  him  as  an  author.  The 
results  of  such  labors  1  cannot  hold  to  belong  to  the  observatory  or  college. 
These  suggestions  seem  to  be  in  accordance  with  well-settled  principles  of 
law.    In  Wood  on  Master  and  Servant  it  is  said,  (page  198:)     "If  a  servant 
makes  an  improvement  in  machinery  or  invents  a  machine,  the  master  is  not 
entitled  to  the  patent  as  against  the  servant  unless  the  servant  was  hired  for 
that  purpose."     In  Hapgood  v.  Hewitt,  119  U.  S.  226, 7  Sup.  Ct.  Rep.  193,  it 
was  held  that  an  employe  of  a  corporation  could  not  be  compelled  to  convey 
to  the  corporation  title  to  letters  patent  obtained  by  him  for  an  invenUun 
made  while  he  was  in  its  employ;   "it  not  appearing    *     *    *    there  was 
any  agreement  between  the  employe  and  the  corporation  that  it  was  to 
have  the  title  to  the  invention,  or  to  any  patent  he  might  obtain  for  it" 
In  Burr  v.  De  La  Vergne,  102  N.  Y.  415,  7  ST.  E.  Rep.  366.  it  was  held 
that  one  partner  acquired  no  right  or  interest,  legal  or  equitable,  by  reason, 
merely,  of  the  copartnership  relation,  in  an  invention  made  by  a  copartner 
during  the  existence  of  the  partnership,  although  the  invention  related  to 
an  improvement  in  machinery  to  facilitate  the  business  of  the  firm,  and 
although  the  inventor  used  the  copartnership  means  in  his  experiments, 
and  was  bound  by  the  copartnership  articles  to  devote  his  whole  time  and 
attention  to  firm  business.     But  where,  by  agreement  between  the  copart- 
ners, the  firm  was  to  have  a  joint  right  to  any  inventions,  the  partner  to 
whom  a  patent  for  such  an  invention  was  issued  might  not  claim  the  exclu- 
sive benefits  thereof.    In  this  case  there  seems  to  have  been  no  agreement 
that  any  production  of  these  parties  as  authors  should  be  the  property  of  the 
observatory  or  the  college.     The  plaintiff  acted  as  professor  and  teacher  of 
astronomy  in  the  college,  and  had  the  custody  of  the  observatory,  and  the  in- 
struments and  property  connected  therewith,  and  the  defendant  acted  as  bis 
assistant;  and,  while  the  observatory  and  college  might  enjoy  the  benefits  to 
be  derived  from  having  such  men  in  their  employ, — men  who  might  become 
eminent  and  distinguished  by  reason  of  the  meptal  lalwr  and  results  they 
achieved, — it  can  hardly  be  claimed  the  observatory  or  college  would  become 
the  owners  of  the  work  they  might,  as  authors,  produce  and  publish  to  the 
world.    The  property  in  these  works,  so  long  at  least  as  they  remain  unpub- 
lished, belonged  to  the  authors  and  to  them  alone.    So  that  the  real  question 
to  be  determined  here  is  not  whether  the  observatory  or  college  was  the  owner 
of  these  chattels, — the  book  and  manuscripts  in  question, — but  which  one  of 
these  two  parties  was  the  owner  thereof,  and  therefore  entitled  to  their  pos- 
session, when  this  action  was  commenced.    In  this  view  of  the  case,  I  think 
it  must  be  said  the  book  Exhibit  2  was  the  propt^rty  of  the  plaintiff,  and  he 
was  entitled  to  its  possession.    It  was  his  in  1(^4,  before  the  preparation  of 
the  other  exhibits  in  question  was  made;  and  it  is  not  claimed  he  ever  gave  it 
to  defendant,  or  parted  with  its  possession  so  as  to  prevent  his  demanding, 
and  being  entitled  to,  its  return  at  any  time. 
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We  come,  then,  to  consider  the  circumstances  under  which  Exhibits  4  and 
5  were  made.  The  plaintiff  testifles  that  in  1884  he  determined  to  prepare  a 
star  catalogue  from  the  materials  he  had  in  the  books  Exhibits  1  and  2,  and 
8uch  other  materials  as  he  might  gather,  and  that  he  set  defendant  at  work 
accordingly.  That  the  star  positions  in  Exiiibit  1  were  referred  all  to  the 
epoch  of  1859,  and  these  went  into  Exhibit  4;  that  the  star  positions  in  Ex- 
hibit 2  were  all  referred  to  the  epoch  of  1875,  and  these  went  to  Exhibit  5; 
that  be  (the  plaiutift)  selected  other  star  positions  from  various  periodicals, 
copying  some  himself,  and  marking  or  pointing  out  others  in  the  periodicals 
to  defendant,  and  directed  these  to  be  put  into  Exhibits  4  and  5;  and  some 
900  star  positions  he  (plaintiff)  determined  himself,  and  directed  them  to  be 
put  in  Exhibits  4  and  5  by  defendant;  he  gives  in  more  or  less  detail  the 
books  and  periodicals  and  sources  from  whidi,  and  the  manner  in  which,  he 
selected  the  star  positions  which  he  directed  defendant  to  insert  in  these  Ex- 
hibits 4  and  5;  that  he  looked  over  the  various  sheets  of  Exhibits  4  and  5 
from  time  to  time,  and  corrected  the  entries  therein,  and  all  this  was  con- 
tinued, as  they  had  time  and  opportunity,  down  to  the  summer  of  1886,  just 
before  the  college  commencement;  that  then  he  (the  plaintiff)  observed  the 
pages  of  these  two  exhibits  (4  and  6)  were  getting  too  crowded,  of  reason  of 
the  insertion  of  matter  between  the  lines,  and  talk  was  had  about  copying 
the  exhibits,  so  as  to  give  them  more  room,  and  getting  some  one  outside  to 
do  this  manual  labor, — the  plaintiff  to  pay  $100  for  the  work;  that  the  plain- 
tiff  suggested  a  student,  HoUister  by  name,  as  a  person  to  employ,  and  de- 
fendant  afterwards  said  Hollister  could  not  do  it,  but  his  (defendant's)  sister 
would  do  the  work,  and  the  plaintiff  assented  to  this,  saying  defendant  could 
then  supervise  the  work  a  little. 

Let  ns  pause  here  in  plaintiff's  story,  and  observe  what  defendant  testifles 
as  to  this  period,  and  what  the  other  evidence  in  the  case  shows.  The  defend- 
ant testifies  that,  during  the  first  year  he  was  in  the  observatory,  plaintiff  ad- 
vised him  to  undertake  some  special  work,  and  publish  it,  for  the  sake  of  his 
reputation;  that  he  then  suggested  the  preparing  of  a  star  catalogue,  and  called 
his  attention  to  the  materials  he  had  accumulated  in  the  book  Exhibit  2;  that 
in  the  spring  of  1884  he  (defendant)  made  up  his  mind  to  undertake  the  work 
of  preparing  and  publishing  a  star  catalogue,  and  when  the  plaintiff  returned 
from  Europe,  in  April,  1884,  they  talked  about  it  together.  That  he  (defend- 
ant) began  the  work  in  May,  1884,  and  continued  it  until  February  or  March, 
1885,  extracting  star  positions  from  circulars  and  journals  and  publications, 
arranging  them  in  regular  order,  and  making  computations  thereon,  and  in 
this  work  made  and  prepared  the  manuscripts  presented  and  known  in  the 
case  as  "Exhibits  22  to  45,"  both  inclusive;  that  the  plaintiff  never  saw  these 
manuscripts,  nor  knew  anything  about  them,  until  long  after,  in  1886,  when 
he  showed  plaintiff  one  of  them ;  that  in  March,  1885,  he  (defendant)  prepared 
paper,  which  he  purchased  and  paid  for  himself,  upon  which  to  make  the  man- 
nscripts  for  the  so-called  "first  edition, "  for  the  epoch  of  1875;  that  he  put  in- 
to this  the  star  positions  he  had  extracted  from  circulars,  etc.,  and  also  star 
positions  extracted  from  the  book  Exhibit  2,  and  this  is  the  manuscript  known 
in  the  case  as  "Exhibit  5;"  that  plaintiff,  when  he  called  his  attention  to  Ex- 
hibit 2,  at  first,  had  told  him  he  might  use  the  star  positions  entered  in  it,  and 
he  did  use  them  accordingly;  that,  after  preparing  Exhibit  5,  ha  (defendant) 
prepared  the  manuscript  known  in  the  case  as  "Exhibit  4,"  entering  therein 
star  positions  taken  from  the  book  Exhibit  1,  and  from  the  Geneva  observa- 
tions; that  Exhibit  4  was  then  much  smaller  than  Exhibit  5,  and  at  his  re- 
quest the  plaintiff  called  bis  attention  to  star  positions  in  the  Santiago  obser- 
vations, and  marked  some,  and  he  (defendant)  extracted  those,  and  a  large 
Duml)er  of  others  not  marked,  and  entered  them  in  Exhibit  4;  that  he  did 
much  other  work,  which  he  specifies,  and  points  out  errors  and  mistakes  in 
Exhibits  1  and  2;  that  his  work  was  thus  completed  down  to  August  1. 1885; 
that  plaintiff  never  directed  him  to  prepare  Exhibits  4  and  5  from  Exhibits  1 
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and  2,  and  had  nothing  to  do  with  those  manuacripta ;  that  the  first  time  pl^o- 
tiff  ever  saw  Exhibit  4  was  in  July,  1885,  when  he  tooic  it  to  plaintiff,  and 
asked  him  to  loolc  It  over  with  him,  and  see  if  he  had  any  criticisms  to  make 
upon  it,  and  that  plaintiff  did  go  over  the  manuscript  with  him,  and  made 
suggestions  and  corrections  in  it;  that  this  was  all  done  in  one  afternoon,  and 
plaintiff  had  not  seen  this  manuscript  before, — could  not  have  seen  it,  because 
the  manuscript  had  not  been  at  the  observatory,  but  at  the  defendant's  house, 
in  the  village;  that  plaintiff  never  had  seen  Exhibit  5  before  that  time,  either; 
that  Dr.  Hall  visited  plaintiff  in  July,  1885.  at  the  observatory,  and  be  (de- 
fendant)  then  took  some  portions  of  Exiiibits  4  and  5  to  the  observatory, 
to  show  Dr.  Hall  what  he  was  doing;  th^kt  he  showed  Dr.  Hall  these  portiom 
of  the  exhibits  in  plaintiff's  presence,  and  asked  his  advice  with  reference  to 
the  work;  that  Dr.  Hail  looked  them  over,  and  gave  him  some  advice  with 
reference  to  the  work:  that  defendant  told  him  it  was  his  personal  work,  aod 
that  he  was  doing  it  for  his  own  reputation;  that  Dr.  Hall  said  it  would  be 
an  excellent  work,  and  valuable,  and  encouraged  him  to  go  on  with  it;  that 
plaintiff  sat  by  during  this  interview,  and  made  some  suggestions  himself 
about  the  work;  that  the  computations  of  theannual  processions  tiad  not  then 
been  made,  and  defendant  spoke  about  making  them,  and  Dr.  Hall  advised 
him  to  do  it;  that  his  sister  Emma,  during  the  fall  of  1885,  and  spring  and 
summer  of  1886,  made  the  computations  for  lioth  epochs,  1850  and  1875,  and 
with  the  assistance  of  his  sister  Lucy,  they  were  put  into  the  manuscripts 
Exhibits  4  and  5,  and  these  computations  were  in  the  manuscript  presented 
and  known  in  the  case  as  "Exhibit  46;"  that  there  were  5,900  stiir  positions  iu 
Exhibit  4,  and  over  8,000  in  Exhibit  5;  that  his  sisters  came  to  Clinton  to  live 
in  April,  1884,  and  began  their  work  on  the  manuscripts  in  the  springof  1885; 
that  in  the  spring  and  summer  of  1886  a  second  edition  of  Exhibit  4,  the  cata- 
logue for  1850,  was  being  made  by  his  sisters;  that  the  plaintiff  never  made 
any  suggestions  as  to  Exhibits  4  and  5  being  crowded,  but  that  in  the  summer 
of  1886,  when  the  second  edition  for  1850  was  being  prepared,  he  remarked  to 
plaintiff  that  he  was  making  it,  and  it  was  no  small  task,  and  plaintiff  asked 
why  he  did  not  get  some  poor  student  to  do  such  work,  his  (defendant's)  time 
was  so  valuable,  and  he  replied  bis  sisters  did  his  copying;  that  no  student's 
name  was  mentioned,  and  there  was  no  talk  about  plaintiff's  paying  8100  for 
the  copying  at  this  or  any  other  time.    Prof.  Burdick  testifies  that  in  1885, 
just  after  Mr.  Litchfield's  death,  at  the  observatory,  he  had  an  interview  with 
defendant;  that  defendant  showed  him  the  charts  of  the  heavens,  and  talked 
about  the  reputation  they  had  given  the  plaintiff,  and  spoke  of  observations 
in  connection  with  charts,  and  the  computations  in  regard  to  those  observa- 
tions, and  then  said  these  were  but  a  part  of  the  work  the  plaintiff  had  done, 
and  that  he  (plaintiff)  had  been  for  years  collecting  star  determinations,  and 
getting  them  in  shape  for  publication,  and  he  (defendant)  was  spendingmost 
of  his  time  upon  that  work,  and  he  (plaintiff)  had  in  mannscript  there  what 
would  give  him,  when  published,  greater  reputation  than  the  charts;  and  be 
pointed  to  the  manuscripts  on  the  table  before  him, — some  sheets.    He  said 
the  work  was  a  compilation  or  collection  of  star  positions  which  they  had  not 
observed;  that  if  Harvard  University,  or  any  other  such  institution,  had  a 
work  of  that  kind,  it  would  see  that  it  was  for  its  reputation  that  it  be  pub- 
lished, and  that  this  ougtit  to  be  published;  that  the  plaintiff  hoped  to  get 
funds  from  Mr.  Litchfield  for  the  publication  of  it,  and  he  did  not  know  bat 
the  death  of  Mr.  Litchfield  would  prevent  the  carrying  out  of  the  plaintiff's 
idea.     Prof.  Brandt  testifies  that  late  in  1885  he  was  at  the  observatory,  and 
had  an  interview  witli  defendant;  that  he  then  saw  defendant  working  upon 
sheets  of  manuscript  having  the  appearance  of  sheets  in  Exhibits  4  and  5;  tliat 
defendant  said  he  was  working  on  the  catalogue,  and  explained  the  nature  of 
the  work,  saying  it  was  not  original  work,  but  a  compilation  that  required 
a  great  deal  of  care,  accuracy,  and  labor;  that  witness  observed  be  bad  before 
bim  foreign  catalogues,  esjiecially  the  AstronomischeNachtrichten, — some  un- 
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bound  numbers, — and  spoke  to  defendant  about  them,  inquiring,  with  reference 
■to  marks  he  observed  upon  them,  if  the  plaintiff  inarlied  them;  that  the  de- 
fendant replied  he  did;  that  witness  then  said  he  should  think  defendant 
would  find  great  difficulty  in  looking  up  the  references,  as  he  did  not  know 
much  French,  German,  or  other  languages,  and  defendant  replied  he  did,  but 
vrben  he  got  stuck  the  plaintiff  fixed  him  up;  that  defendant  then  spoke  of 
tw^o  other  works  of  the  plaintiff's,  the  Star  Charts  and  the  Solar  Spot  Observa- 
tions, which  he  (defendant)  had  copied,  and  said  these  three  great  works  were 
enough  to  complete  any  man's  reputation ;  that  defendant  showed  him  the 
Star  Charts,  and  spoke  of  the  Solar  Spot  Observations,  which  he  said  be  had 
copied,  and  said  those  two,  with  the  catalogue, — and  he  pointal  them  to  the 
manuscript  which  lay  there, — were  enough  to  complete  any  man's  reputation ; 
tbat  defendant  said  the  plaintiff  himself  had  paid  the  expenses  of  publishing 
the  Star  Charts,  but  that  the  publication  of  the  catalogue  and  the  Sun  Spot 
Observations  would  be  very  expensive,  and  the  plaintitf s  friends  ought  to 
bear  that  expense;  that  defendant  said  the  plaintiff  had  arged  him  from  the 
-very  beginning  to  becpnie  familiar  with  French  and  German,  but  he  had  never 
bad  a  start  in  them;  fnat  witness  subsequently  saw  defendant,  very  frequently, 
working  upon  the  catalogue,  and  noticed  that  he  had  other  books  from  which 
he  was  compiling,  and  sometimes  saw  him  computing,  and  had  conversations 
with  him  alx>ut  the  Star  Catalogue,  subsequently.  Prof.  Chester  testifies  to 
an  interview  with  defendant  in  February,  1888,  in  which  witness  asked  him 
about  plaintiff's  hiring  Hollister,  the  student,  to  copy  the  catalogue,  and  de- 
fendant said  "that  about  HoUister's  copying  the  catalogue  was  all  bosh, — was 
a'trick, — that  plaintiff  knew  better  than  that;"  that  witness  asked  if  plain- 
tiff did  speak  to  him,  (defendant,)  offering  to  give  Hollister  jslOO  to  copy  this 
catalogue,  and  defendant  replied:  "Certainly;  but  it  was  all  a  trick."  The 
defendant,  in  reply  to  the  evidence  of  Profs.  Burdick  and  Brandt,  testifies 
that  he  cannot  remember  the  details  of  the  conversations  they  testify  to,  but 
he  must  have  referred  to  a  catalogue  of  zone  stars  to  be  published  in  connec- 
tion with  the  charts  of  the  heavens,  if  he  spoke  of  a  catalogue  at  all.  as  he 
never  spoke  of  this  Star  Catalogue  in  question  as  the  plaintiff's  work  at  any 
time,  or  to  any  person.  As  to  the  evidence  of  Prof.  Chester,  defendant  de- 
nies at  least  all  recollection  of  the  details  testified  to  by  the  professor,  and  de- 
nies he  conceded  the  plaintiff  offered  to  pay  $100  for  copying  the  catalogue. 
Br.  Hall  testifies  defendant  showed  him  the  manuscript  of  the  catalogue  in 
■qaestion  in  August,  1885;  he  thinks  it  was  at  the  observatory,  but  he  does  not 
remember  that  the  plaintiff  was  present,  or  took  any  part  in  the  interview ; 
that  defendant  asked  him  to  examine  the  work  and  make  such  criticisms  as  be 
thought  proper  as  to  its  arrangement,  and  he  did  so;  that  he  advised  making 
new  and  larger  sheets,  and  adding  new  columns;  that  witness,  after  examin- 
ing the  catalogue,  remarked  that  it  contained  a  great  deal  of  work,  and  in 
reply  defendant  said  it  was  his  work;  that  plaintiff  bad  advised  him  to  take 
up  and  do  some  solid  piece  of  work;  that  defendant  showed  him  (witness)  a 
book,  (evidently  Exhibit  2,)  and  said  plaintiff  had  given  that  to  him  to  assist 
bim  Id  the  work,  and  be  was  doing  the  work  for  the  reputation  it  would  give 
him.  The  plaintiff  denies  he  was  present,  or  heard  any  such  interview,  or 
took  any  part  in  it.  Dr.  Hail  testifies  he  bad  known  the  plaintiff  for  many 
years,  and  before  November,  1886,  had  talked  with  plaintiff,  and  had  cor- 
respondence with  him  about  the  publication  of  a  star  catalogue.  Letters  writ- 
ten and  sent  by  Dr.  Hall  are  produced  in  evidence.  Dr.  Hall  testifies  he  is 
home  secretary  of  the  National  Academy  of  Sciences.  In  a  letter  of  March 
21.  1886,  he  writes  the  plaintiff:  "I  have  sent  out  notices  of  the  meeting  of 
the  National  Academy  next  month.  Can  you  not  come  and  stay  with  us  this 
year?  If  your  catalogue  is  ready,  you  might  present  it. "  And  in  another  let* 
ter,  of  April  19,  1886,  he  writes:  "We  are  sorry  you  cannot  come  on,  and  I 
was  hoping  that  you  would  bring  that  catalogue,  so  that  we  might  begin  the 
printing  next  year;  but  next  fall  will  do."    And  in  another  letter,  of  April  19, 
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1886,  he  writes:  "The  autumn  meeting  of  the  academy  is  to  be  held  at  Bos- 
ton November  9,  and  I  hope  you  will  be  there  with  the  Catalogue  of  Stars." 
And  in  another  letter,  of  October  8, 1886,  he  writes:  "If  you  put  off  the  pre- 
sentation of  your  Star  Catalogue,  it  will  delay  the  printing  a  year.  I  think 
you  better  present  it,  then  work  on  it  till  December,  send  it  to  Frof.  Manii, 
and  keep  up  your  work  on  it  until  it  goes  to  the  printer, — say  next  March." 
Then  following  these  letters,  at  the  meeting  of  the  National  Academy  at  Bos- 
ton, in  November,  1886,  plaintift,  as  Dr.  Hall,  who  was  present,  testifies, real 
a  paper  entitled  "Catalogue  of  Stars  from  Positions  in  Various  Astronomical 
Periodicals,"  and  it  was  discussed;  and  defendant  saw  a  report  of  this  paper 
in  the  New  York  Tribune  immediately  after.  Defendant  testifies  he  read  the 
report  of  the  paper  in  the  Tribune  before  the  plaintiff  returned  home  from  Bos- 
ton, and  bad  some  unimportanttalk  with  him  about  it  on  his  return  home;  that 
he  then  at  first  suspected  plaintiff  thought  the  work  was  his,  but  this  suspidon 
was  soon  entirely  removed  by  plaintiff's  paying  no  more  attention  to  the  cata- 
logue. The  Exhibits  22-46,  which  defendant  testifies  he  made  before  Exhib- 
its 4,  5  were  made,  seem  to  be  manuscripts  in  which  ilie  materials  were  ac- 
cumulated in  rough,  which  went  into  Exhibits  4,  5  afterwards. 

I  have  thus,  as  briefly  as  possible,  stated  the  claims  of  tlie  parties,  and  re- 
ferred to  the  evidence  given  in  their  behalf  as  to  the  condition  of  things  in 
1886,  when,  plaintiff  claims,  talk  was  had  about  procuring  Exhibits  4  and  S 
to  be  copied,  and  a  second  edition  thereof  to  be  made.  At  that  time  but  lit- 
tle work  had  been  done  on  the  catalogue  by  defendant's  sisters.  They  had 
made  some  computations,  and  inserted  them  In  Exhibits  4  and  5,  and,  it  is 
claimed,  had  begun,  or  were  about  to  begin,  work  on  the  new  edition  of  Ex- 
hibit 4;  but  it  does  not  appear  that  plaintiff  then  had  any  knowledge  of  this 
work  done  by  them.  The  defendant  had  done  considerable  work  in  accumo- 
lating  materials  for,  and  in  preparing  and  putting  these  materials  together 
in  Exiiibits  4  and  5;  and  the  plaintiff  had  done  more  or  less  towards  fur- 
nisliing  materials  for  the  work,  aside  from  the  matter  in  Exhibits  1  and  2, 
and  in  directing  or  advising  as  to  the  work.  The  great  amount  of  labor 
done  by  defendant  and  his  sisters  upon  manuscripts  which  have  been  pro- 
duced upon  the  trial,  in  considerable  abundance,  was  performed  subsequent 
to  this  time  to  which  we  are  now  referring.  There  is  much  in  the  evi- 
dence thus  far  in  the  case  to  incline  one  towards  the  plaintiff's  claim  that 
at  the  time  referred  to  the  '^ork  in  question  wiis  regarded  by  both  parties  as 
the  work  of  plaintiff,  rather  tlian  of  the  defendant.  The  position  of  the  par- 
ties is  unfavorable  to  defendant's  claim  made  on  the  trial.  The  work  was  the 
idea,  the  conception  of  the  plaintiff,  long  years  before;  and  ever  since  then 
he  had  patiently  accumulated  materials  for  the  work.  He  says  in  1884  he 
concluded  to  put  the  work  in  shape,  and  that  he  set  defendant  at  work  upon 
it  as  his  assistant.  The  defendant  was  merely  an  assistant,  a  beginner  in  the 
science  of  astronomy;  and  he  seeks  to  claim  the  work  of  his  chief,  his  suiierior, 
as  his  own.  The  claim  does  not  strike  one  pleasantly.  The  defendant  Is  nut 
satisfied  to  have  credit  given  him  for  his  part  in  the  work.  He  wants  the 
whole  credit  of  the  work  as  his  own.  In  order  to  support  such  a  claim  as  be 
thus  makes,  he  should  have  quite  satisfactory  evidence  of  it.  He  puts  bis 
word — his  evidence — against  the  plaintiff's,  and  challenges  the  trutlifnlness 
of  the  claim  made  by  him.  He  has  little  in  the  evidence  to  corroborate  him, 
and  considerable  to  contradict  his  claim.  The  evidence  of  Profs.  Burdick  and 
Brandt  is  directly  against  him.  They  testify  to  express  statements  madeb; 
him  in  1885  that  the  work  was  the  work  of  the  plaintiff,  and  they  give  these 
statements  in  such  detail  as  to  leave  little  doubt  but  that  defendant  then  un- 
derstood the  work  to  be  the  plaintiff's,  upon  which  defendant  was  worliing 
as  assistant  merely.  The  defendant  attempts  to  avoid  the  effect  of  their 
evidence  by  claiming  he  referred  to  another  catalogue  rather  than  this  one; 
but  their  evidence  is  too  clear,  and  is  answered  too  vaguely  by  defendant,  to 
permit  of  such  an  explanation.    If  they  are  truthful,  defendant  could  at  that 
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time  have  had  no  idea  of  appropriating  this  work  to  himself,  or  claiming  it  as 
his  own  work  rather  than  that  of  the  plaintiff.  It  is  said  his  talk  witb<  Dr. 
Hall  shows  he  regarded  the  work  in  August,  1885,  as  his  own  work.  If  he 
Iiad  such  a  talk,  it  would  show  at  least  that  he  was  then  claiming  the  work  as 
bis  own;  and  if,  as  he  claims,  the  plaintiff  was  present  and  made  no  objec- 
tion, it  woald  show  both  of  them  so  understood  it.  The  plaintiff,  however, 
deni^  he  was  so  present,  and  Dr.  Hall  does  not  recollect  he  was.  So  that 
doubt  is  thrown  upon  the  evidence  of  the  defendant  that  he  was  so  present. 
But  beyond  this,  the  letters  written  by  Dr.  Hall  to  plaintiff  in  1886,  and  the 
occurrence  at  the  National  Academy  in  Boston  in  November,  1886,  lead  us  to 
doubt  the  correctness  of  Dr.  Hall's  remembrance  of  the  interview  he  bad  with 
defendant.  I  am  unable  to  perceive  how  Dr.  Hull  could  have  understood 
during  1886  that  this  work  was  defendant's,  rather  than  plaintiff's,  in  view 
of  his  letters,  and  the  occurrence  at  Boston  in  the  fall,  with  reference  to  the 
catalogue  in  question.  His  letters  clearly  indicated  he  regarded  the  catalogue 
as  the  plaintiff's  work  in  1886.  It  does  not  appear  anything  occurred  between 
August,  1885,  and  the  spring  of  1886,  to  change  Dr.  Hall's  opinion  as  to  who 
was  really  the  author  of  the  work.  It  is  very  likely  letters  were  written  by 
plaintiff  to  Dr.  Hall  at  the  time  Dr.  Hall  wrote  his  letters  to  plaintiff,  and  it 
would  be  strange  if  in  such  letters  there  was  not  more  or  less  said  with  ref- 
erence to  this  catalogue.  None  of  these  letters  are  produced.  If  Dr.  Hall  in 
1886  understood  defendant's  claim  to  the  catalogue  as  he  now  testifies  to  it, 
bow  does  it  happen  that  nothing  was  said  or  written  by  him  to  plaintiff  with 
reference  thereto?  The  catalogue  was  evidently  regarded  by  Dr.  Hall  as  a 
work  of  considerable  consequence,  and  he  was  writing  to  plaintiff  all  through 
1886  about  it  as  his  work.  If  defendant,  plaintiff's  assistant,  had  made  such 
a  claim  to  the  work  as  his  own  personal  work  as  Dr.  Hall  now  testifies  to. 
how  did  it  happen  that  the  doctor  never  mentioned  this  claim  to  the  plaintiff 'i* 
While- it  is  not  likely  Dr.  Hall  intends  to  state  anything  untruly,  still  there  is 
such  an  improbability  in  his  evidence,  viewed  in  the  light  of  his  letters,  as  to 
lead  one  to  conclude  his  recollection  of  the  interview  of  August,  1885,  is  at 
fault.  More  than  this,  the  evidence  of  Dr.  Hall  and  his  letters  show  clearly 
that  plaintiff,  all  through  1886,  must  have  regarded  the  work  as  his,  rather 
than  the  defendant's.  Dr.  Hall  was  not  writing  the  letters  designating  the 
catalogue  as  plaintiff's  work,  based  upon  his  talk  with  defendant  in  1885,  in 
which  defendant  stated  it  was  his  own  personal  work.  These  letters  of  Dr. 
Hall  must  have  been  based  upon  talks  or  correspondence  with  plaintiff  in 
which  the  work  was  spoken  or  written  of  as  his  (plaintiff's)  work. 

If  the  case  rested  alone  upon  the  evidence  so  far  as  we  have  now  examined 
it.  there  could  be  little  doubt,  I  apprehend,  as  to  the  conclusion  which  should 
be  arrived  at.  We  should,  however,  examine  the  remaining  evidence,  as  to 
the  years  1886  and  1887,  until  the  trouble  developed  between  the  parties.  One 
prominent  feature  of  this  branch  of  the  case,  on  the  part  of  the  defendant,  is 
the  great  amount  of  labor  performed  by  the  defendant,  and  more  especially  by 
his  slaters.  Only  one  of  the  manuscripts  of  this  period  is  claimed  by  the 
plaintiff.  Exhibit  6,  but  other  manuscripts  in  great  abundance  were  produced 
in  court  on  the  trial,  and  great  lalwr  had  evidently  been  performed  upon  such 
manuscripts;  and  the  claim  and  argument  made  by  the  defendant  and  in  his 
behalf  was  and  is  that  all  this  labor  would  not  have  been  performed  if  the  de- 
fendant had  understood  the  work  was  the  plaintiff's  rather  than  his  own.  It 
is  not  claimed  the  nature  or  extent  of  this  labor  was  brought  to  the  knowledge 
of  the  plaintiff.  He  was  only  shown  some  of  the  first  sheets  of  Exhibit  6. 
This  argament  was  designed,  and  was  liable,  to  have  considerable  effect  upon 
the  determination  of  the  real  issue  involved  in  the  case.  Very  much  of  the 
labor  in  these  years  was  performed  before  Exhibit  6  was  prepared.  What  de- 
fendant calls  "second  editions"  of  Exhibits  4  and  5  were  prepared.  The  second 
edition  of  Extiibit  4  is  known  in  the  case  as  "Exhibit  20,"  and  is  said  to  con- 
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tain  more  than  10,000  star  positions.  The  worlc  upon  these  second  editioDs 
wu;  mostly  done  by  defendant's  sisters,  wlio,  under  defendant's  direction,  ex- 
tracted star  positions  from  various  sources,  made  computations  thereon,  and 
entered  the  whole  in  the  manuscripts;  and  then,  in  1887,  between  spring  and 
fall.  Exhibit  6,  which  defendant  calls  the  "third  edition  of  Exhibit  4,"  was 
prepared.  Some  sheets  of  this  were  presented  to,  and  examined  and  corrected 
by,  plaintiff,  but  defendant  refused  to  present  or  submit  to  plaintiff  the  bal- 
ance of  the  sheets  of  this  exhibit.  Considerable  other  labor  upon  the  work 
was  done  during  these  years  without  the  knowledge  of  the  plaintiff;  and 
finally,  upon  defendant's  refusal  to  bring  back  to  the  observatory  the  mana- 
scripts  which  plaintiff  did  have  knowledge  of,  the  question  of  the  interests  of 
the  parties  in  the  catalogue  was  brought  up  and  discussed,  this  trouble  devel- 
opeO,  and  this  suit  resulted.  The  plaintiff  evidently  regarded  Exhibit  6  m 
the  next  work  done  on  the  catalogue  after  Exhibits  4  and  5,  and  supposed  Ex- 
hibit 6  was  made  from  Exhibit  4,  and  accumulations  of  materials  from  other 
sources  after  Exhibit  4  was  prepared.  All  the  plaintiff  seeks  to  recover  of 
these  manuscripts  are  Exhibits  4  and  5,  which  be  was  directly  connected  with 
the  preparation  of,  and  Exhibit  6,  which  be  understood  was  made  up  largely 
from  Exhibit  4  by  the  merely  manual  labor  of  copying,  and  for  which  labor 
he  had  agreed  to  pay  the  $100.  The  other  manuscripts  were  made  without 
his  knowledge,  and  are,  therefore,  not  important  to  be  considered  here,  except 
as  to  their  effect  upon  the  question  in  issue,  by  reason  of  the  great  labor  per- 
formed upon  them. 

Whatever  the  interest  of  plaintiff  was  to  be  in  the  catalogue,  it  is  not  dis- 
puted bat  that  the  defendant  would  have  actual  credit  and  reputation  for 
whatever  he  actually  did  in  labor  upon  the  work.  He  could  not  have  the 
credit  or  reputation  of  having  conceived  the  idea  of  such  work,  because  that 
would  not  have  been  true.  He  could  not  have  the  credit  or  reputation  of  hav- 
ing himself  selected  the  sources  from  which  the  stars  were  to  be  extracted,  be- 
cause that  would  not  have  been  true.  He  could  not  have  the  credit  and  rep- 
utation of  the  nice  discrimination  in  selection  of  star  positions  for  the  catalogue, 
and  the  absolute  correctness  of  the  work,  because  that  wo  u  Id  not  have  been  true. 
The  conception  of  the  work,  the  original  selection  of  the  sources  from  which 
star  positions  were  to  be  selected,  the  nice  discriminations  as  to  the  star  po- 
sitions to  be  selected  or  retained  in  the  work  when  published,  the  absolute  cor- 
rectness of  the  work,  were  due  to  the  plaintiff,  and  his  great  knowledge  and 
experience.  But  the  great  labor  upon  the  work,  the  executive  ability  dis- 
played In  working  out  the  conception  of  such  a  work,  the  untiring  indnstty 
exhibited  in  preparing  it  for  publication,  were  defendant's,  aided  by  his  sis- 
ters; and  all  the  credit  and  ability  exhibited  in  these  respects  belonged,  not  to 
the  plaintiff,  but  to  defendant,  and  could  not  have  been  properly  taken  from 
the  defendant.  It  is  possible  that,  for  just  the  credit  and  reputation  in  con- 
nection with  the  work  that  the  defendant  was  really  entitled  to,  he  would  not 
have  performed  the  work  he  did  by  himself  and  his  sisters  upon  the  catalogue. 
But  it  was  all  he  was  entitled  to,  in  any  event.  The  world  will  deal  with  all 
of  us  justly  when  it  gives  us  credit  for  just  what  we  have  done.  It  will  deal 
with  some  one  unjustly  when  it  gives  some  one  credit  for  what  he  has  not 
done.  If  the  great  labor  performed  upon  this  catalogue  by  defendant  and  his 
sisters  is  to  be  regarded  as  evidence  that  defendant  considered  the  work  as  en- 
tirely his  own  personal  work,  still  it  could  not  be  regarded  as  evidence  that  the 
plaintiff,  who  had  no  knowledge  of  this  great  labor  secretly  done,  so  regarded 
it.  Whatever  defendant's  understanding  with  reference  to  the  work  may  have 
been  originally,  it  is  not  improbable  that  at  some  time,  as  early  as  1886,  be  de- 
termined to  claim  the  work  as  his  own,  and  that  from  that  time  on  he  so  ar- 
ranged and  carried  on  the  labor  as  to  give  color  to  this  claim;  but,  if  the  plain- 
tiff still  regarded  the  work  as  his,  »nd  did  not  voluntarily  surrender  it  to 
defendant,  then  no  amount  of  labor  thereafter  performed  by  defendant  or  his 
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slaters  without  plaintiff's  knowledge  could  operate  to  deprive  plaintiff  of  liis 
Interest  in  tlie  work,  or  to  legalize  or  justify  defendant's  attempted  misappro- 
priation of  the  work  himself.  It  seems  to  me  very  doubtful  if  plaintiff,  down 
to  the  time  the  trouble  developed,  bad  any  idea  of  surreudering  to  defendant 
his  own  interest  in  the  work,  or  bad  any  idea  that  defendant  claimed  the  work 
as  bis  own  personal  work  to  the  exclusion  of  all  interest  of  plaintiff  in,  or 
credit  or  reputation  for,  the  work.  All  plaintiff  now  asks  for  is  to  have  what- 
ever of  interest,  credit,  or  reputation  belongs  to  him  in  connection  with  the 
\eork.  It  appears  to  me  the  effect  of  the  defendant  is  to  appropriate  to  him- 
self credit  and  reputation  which  does  not  properly  belong  to  him,  but  to  the 
plaintiff. 

In  1887  the  plaintiff  was  in  Europe  for  some  months,  and  some  letters 
passed  between  the  parties.  Of  these  a  number  have  been  produced  and 
pot  in  evidence,  and  one  or  two  of  plaintiff's  letters  have  not  been  produced 
or  put  in  evidence  by  defendant.  None  of  these  letters  refer  very  clearly  to 
the  issue  we  are  considering.  In  his  letter  of  May  9,  1887,  plaintiff  wrote 
from  Paris:  "I  have  worked  pretty  steadily  at  the  National  Library,  which 
indeed  is  very  rich  in  MSS.  Shall  finish  to-morrow."  Then,  in  his  letter  of 
May  2.^,  1887,  plaintiff  wrote  from  Flensburg:  "I  regret  that  I  forgot  in 
my  last  to  ask  you  how  far  we  have  in  our  observatory  the  Geneva  observa- 
tions. I  had  forgotten  it.  At  Paris  I  met  the  present  director  of  the  Ge- 
neva Observatory.  Mr.  Gautier,  and  he  promised  me  to  send  us  all  the  fol- 
lowing years  that  are  wanting  in  our  library.  Therefore  I  beg  you  to  give 
me  St  early  convenience  notice  which  is  the  last  year  of  those  observations 
we  have.  In  the  mornings  I  am  busy  in  putting  in  order  the  copious  notes 
for  the  old  Star  Catalogues  I  took  at  the  Paris  Library,"  etc.  Then  defend- 
ant, in  a  letter  written  May  7,  1887,  said:  "I  have  taken  the  stars  out  of  the 
remaining  volumes  of  the  Nachtrichten,  and  have  them  reduced.  I  am 
working  at  the  reductions  of  the  Geneva  and  K5nigsberg  stars.  I  hope  you 
will  come  across  those  of  Geneva  for  1850.  The  work  with  the  class  will 
prevent  my  getting  on  quite  so  fast  as  I  otherwise  would  with  this  work. 
Still  I  hope  to  have  it  ready  so  you  can  write  the  preface  when  you  get  buck. 
It  will  be  rather  pleasant  to  turn  from  this  work  to  your  original  observa- 
tions." And  then,  in  a  letter  written  June  11,  1887,  defendant  said:  "The 
Geneva  observations  in  the  observatory  library  are  from  1841-1849,  inclusive. 
It  will  be  good  to  have  the  observations  for  the  year  1850  to  complete  what 
we  have  from  Cambridge  of  the  Geneva  stars.  You  will  remember  that  year 
was  lacking  in  the  volume  Professor  Pickering  sent.  The  latter  numbers  of 
the  different  journals  have  quite  a  number  of  new  star  places.  As  soon  as  I 
get  through  with  the  class,  I  will  have  more  time  to  complete  the  reductions." 
And  then  in  another  letter,  written  July  16,  1887,  defendant  said:  "Since 
the  term  closed  I  have  turned  my  attention  entirely  to  the  reductions,  and 
am  now  at  the  Geneva  stars.  So  those  you  sent  came  in  just  at  the  right 
time.  I  am  glad  to  get  back  entirely  into  the  observatory,  and  forget,  as  far 
as  i>osaible,  all  the  annoyances  outside.  I  will  be  very  glad  when  you  get 
back. "  These  extracts,  it  will  be  seen,  give  as  little  light  with  reference  to 
the  understanding  of  the  parties  as  to  the  catalogue  in  question.  The  defend- 
ant carefully  kept  from  plaintiff  the  fact  that  he  and  his  sisters  were  engaged 
in  the  great  labor  now  presented  in  oourt,  and  that  he  and  they  were  work- 
ing late  on  into  the  night.  His  letters  to  plaintiff  rather  carry  the  idea 
be  had  had  but  little  time  for  the  work,  but  at  last,  the  term  of  college 
being  closed,  he  would  have  more  time  to  devote  to  this  particular  work.  I 
am  at  a  loss  to  understand  why,  during  these  years,  defendant  was  so  care- 
fully concealing  from  plaintiff  the  manner  and'  extent  to  which  he  and  his 
sisters  were  pushing  this  work,  consistently  with  the  honesty  of  his  claim 
that  plaintiff  understood  the  work  was  his  (defendant's)  own  personal  work. 
If  plaintiff  did  so  understand  it,  why  was  defendant  so  careful  to  keep  every- 
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thing  away  from  liim?  Why  were  all  the  manuscripts  caref ally  kept  aw^ 
from  the  observatory?  Why  all  this  secrecy?  If  defendant  had  formed  the 
design  to  claim  the  work  as  his  without  the  consent  of  plaintiff,  and  knowing 
plaintiff  regarded  it  as  his,  then  I  can  understand  why  the  work,  while  being 
puslied  so  vigorously  by  defendant  and  his  sisters,  was  kept  so  carefully  con- 
cealed from  plaintiff. 

I  have  given  considerable  time  and  consideration  to  this  case  because  it  is 
an  important  one,  and  an  unpleasant  one,  and  I  have  desired  to  arrive  at  a 
correct  conclusion, — one  that  should  do  justice  to  both  parties;  and  I  can,  as 
a  result  of  my  labors,  arrive  at  but  one  conclusion,  and  that  favorable  to  tlje 
plaintiff.    Fortunately,  it  is  not  often  we  have  to  deal  with  such  controrer- 
sies  as  this,  in  which  tlie  real  question  in  issue  relates,  not  to  money  consid- 
erations, but  to  the  credit  to  be  given  parties  for  scientiQc  or  literary  pro- 
ductions.   It  seems  to  me,  as  I  have  already  suggested,  that  justice  can  only 
be  done  in  such  a  case  by  giving  to  each  party  credit  for  just  what  he  has 
done  with  reference  to  the  work  in  question.    In  doing  this,  we  have  tittle 
trouble  in  this  case.     There  can  be  little  doubt  that  this  work  was  cooceived 
by  the  plaintiff.    For  over  30  years  he  kept  it  in  mind,  and  was  patieutly 
gathering  material  for  it.    There  can  be  little  doubt  but  plaintiff's  mind  di- 
rected the  sources  from  which,  largely,  the  materials  for  the  work  nhoald  be 
taken  as  the  work  progressed,  up  to  the  year  1886,  at  least,  and  that  his  dis- 
criminating examination  and  correction  of  the  manuscripts  Exhibits  4  and  5 
gave  them  their  real  great  value.    Evidently  the  defendant  then  came  to  be- 
lieve himself  competent  to  go  on  alone,  if  not  to  criticise  and  correct  his  for- 
mer master  and  teacher;  and  from  that  time  on  the  work  grew  in  size,— in 
volume, — under  defendant's  and  his  sisters'  rapid  executive  skill  and  labor. 
That  it  continued  to  be  as  valuable  as  correct,  we  must  be  permitted  to  doubt. 
On  the  trial  the  defendant  exhibited  to  the  full  extent  his  appreciation  of  his 
own  ability,  especially  in  his  rather  sweeping  and  severe  criticism  of  the 
plaintiff's  work.    The  effect  of  this  upon  the  court  was  not  favorable  to  the 
defendant's  case.     The  plaintiff  has  given  his  whole  life  to  tiis  chosen  work, 
— has  become  eminent  in  the  astronomical  world.    The  defendant  only  8  few 
years  ago  began  the  study  of  astronomy.    His  growth,  in  his  own  estimation 
at  least,  has  been  very  rapid,  and  now  so  soon  he  feels  himself  fully  compe- 
tent to  criticise  and  correct  his  old  master  and  teiicber.     We  have  all  been 
young  men,  and  some  of  us  have  since  grown  older;  and  we  realize  that 
young  men  are  aspiring,  and  ofton  know  more  when  they  are  young  than  they 
do  when  they  are  grown  somewhat  older.    Real,  true  ability,  ordinarily,  is 
modest  and  unassuming, — has  respect  for  age  and  eminence  won  by  long 
years  of  study  and  labor. 

I  am  impressed  in  the  examination  of  this  case  with  the  truthfulness  of  the 
plaintiff's  claim  that  he  regarded  this  catalogue  all  along  as  bis  own  work; 
that  he  never  consented  to  surrender  it  to  the  defendant;  that  he  intended  to 
give  defendant  full  credit  for  all  he  did  upon  or  with  reference  to  it,  but  that 
the  defendant,  as  he  became  familiar  with  the  work,  and  learned  how  to 
manage  its  details,  conceived  the  design  of  appropriating  the  whole  work  to 
himself,  and  depriving  the  plaintiff  of  all  credit  for,  or  reputation  growing 
out  of,  it;  that  then  it  was  that  he  threw  into  the  work  all  bis  executive  abil- 
ity, and  that  of  his  sisters,  with  a  view  of  overwhelming  the  plaintiff,  and  cre- 
ating the  impression  and  belief  in  the  public  mind  that  it  was  bis  own  per- 
sonal work,  with  which  the  plaintiff  bad  practically  nothing  to  do.  Id  this 
view,  I  must  hold  the  exhibits  in  question,  including  Exhibits  4,  5,  and  6, 
were  at  the  time  of  the  commencement  of  this  action  the  property  of  the 
plaintiff,  rather  than  tbe  defendant,  and  that  plaintiff  is  entitled  to  recover 
them  in  this  action.  In  view  of  the  evidence  in  the  case  as  to  the  valaeof 
the  papers,  I  cannot  fix  this  value  very  definitely;  but  I  should  say  Exhibit 
2  was  worth  $250;  Exhibits  4  and  5.  each.  $500,  Exhibit  6.  91,000;  and  Ex- 
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blbit  8,  $10, — making  in  all  $2,260.  Damages  for  detention  will  be  fixed  at 
tfae  amount  of  interest  on  above  values  from  time  of  commencement  of  action. 
Formal  decision  will  be  prepared  by  plaintifE's  counsel,  and  be  submitted  to 
clefendant's  counsel  for  approval  as  to  form,  and  then  to  me  for  signature. 
Bequests  will  be  passed  upon  at  the  time  of  signing  decision. 


Phillips  v.  Roue,  W.  &  O.  B.  Co.  et  aJ. 
(Supreme  Court,  C^eneral  Term,  Fourth  Department.    February  11, 1890.) 

1.    QUIBTIKS  TiTLK— FLBA.Di:<a'. 

Code  Civil  Froc.  N.  Y.  §  1638,  provides  that  an  action  to  oompel  the  determina- 
tion of  a  claim  to  land  may  be  nutintained  by  one  in  posseBsion  thereof  for  three 
years  against  another  who  asserts  a  claim  thereto  "in  fee  or  for  life,  or  for  a  term 
of  years,  not  less  than  ten,  in  possession,  reversion,  or  remainder. "  Section  1639, 
subd.  3,  provides  Uiat  the  complaint  in  such  an  action  must  allege  that  defendant 
unjustly  dalms  an  estate  in  the  land  "  of  the  character  specifled  In  the  last  section. " 
Held,  that  a  complaint  which  alleges  that  defendant  unjustly  claims  an  estate  in 
land  "In  fee  or  for  life,  or  for  a  term  of  years  not  less  than  ten  years,  or  in  rever- 
sion or  remainder, "  sufQciently  complies  with  the  provisions  of  tne  statute. 

S.    SAXB — ^ASVXBSB  CLaIH — APPEAIk 

Where  defendants  made  no  disclaimer  to  the  land  in  question,  either  by  their 

S leadings  or  by  any  position  taken  on  the  trial,  the  general  term  will  assume  that 
efendants  made  a  claim  to  the  property,  and  will  not  permit  them  to  object  for  the 
first  time  on  appeal  that  plaintiff,  on  the  trial  below,  gave  no  proof  of  their  claim. 
9.  Samb — Jddoment— Effiot. 

Under  Code  Civil  Froc.  TS.  Y.  i  1645,  which  provides  that  final  judgment  for 
plaintift  in  an  action  to  determine  a  claim  to  land  must  be  to  the  effect  that  defend 
ant,  "and  every  person  claiming  under  him  by  title  accruing  after  *  *  •  notice 
of  the  pendency  of  the  action,  *  *  *  be  forever  barred  from  all  claim  "to  the 
land,  the  court  will  not  consider  the  rights  of  persons  who  claim  under  mortgages 
executed  by  defendant  before  the  bringing  of  the  action,  and  who  are  not  made 
p«rtles  thereto. 

Appeal  from  circuit  court,  Jefferson  county. 

Action  by  Patrick  Phillips  against  the  Rome,  Watertown  &  Ogdensburg 
Railroad  Company  and  the  Utica  &  Black  River  Railroad  Company  to  compel 
the  determination  of  a  claim  to  land  in  pursuance  to  Code  Civil  Proc.  K.  Y. 
§§  1638  et  seq.  In  August,  1871,  the  Carthage,  Watortown  &  Sackett's  Har- 
bor Railroad  mortgaged  all  its  property  for  $150,000,  and  in  1873  it  executed 
another  mortgage  for  the  same  amount.  It  acquired  the  premises  in  disputo 
in  November,  1872,  having  previously  perpetually  leased  its  road,  so  far  as 
<wmpleted,  to  defendants  in  this  action.  This  lease  contained  a  clause  pro- 
viding that  on  the  completion  of  the  road,  and  on  notice,  and  on  request  by 
defendants,  the  lease  was  to  become  one  of  the  "entire  road  and  railroad 
property  and  appurtenances. "  In  1885  the  president  of  the  Carthage  Com- 
pany conveyed  the  land  in  dispute,  a  narrow,  irregular  strip,  north  of  its 
right  of  way,  to  plaintiff,  who  at  once  went  into  possession.  Defendants 
having  asserted  a  claim  to  the  land  under  their  lease,  plaintiff  instituted  this 
action.  There  was  a  judgment  in  his  favor,  and  defendants  appeal.  Code 
Civil  Proc.  N.  T.  §  1638,  provides:  "Where  a  person  has  been  •  •  •  for 
three  years  in  the  actual  possession  of  real  property,  claiming  it  in  fee  or  for 
life,  or  for  a  term  of  years,  not  less  than  ton,  be  may  maintain  an  action 
against  any  other  person  *  *  *  to  compel  the  determination  of  any 
claim  adverse  to  that  of  the  plaintiff  which  the  defendant  malies  to  any  estate 
in  that  property,  in  fee  or  for  life,  or  for  a  term  of  years  not  less  than  ten,  in 
possession,  reversion,  or  remainder." 

Argued  before  Habdin,  P.  J.,  and  Mabtin,  J. 

Mdmund  B.  Wynn,  for  appellants.    J.  Mullin,  for  respondent. 

Hardin,  F.  J.  1.  After  a  careful  examination  of  the  exceptions  token  dar- 
ing the  progress  of  the  trial,  we  are  of  the  opinion  that  they  present  no  error 
requiring  an  interference  with  the  decision  made  at  the  circuit. 
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2.  Section  1639  of  the  Code  of  Civil  Procedure  prescribes  what  the  complaint 
must  set  forth  in  actions  of  this  character,  and  subdivision  3  thereof  is  as  fol- 
lows: "That  the  defendant  unjustly  claims  an  estate  therein  of  the  charactfr 
specified  in  the  last  section."  The  complaint  sufficiently  complies  with  that 
provision  of  the  statute,  as  it  contains  the  following  language,  viz. :  "That 
the  defendant  unjustly  claims  an  estate  in  these  premises  in  fee  or  for  life, 
or  for  a  term  of  years,  not  less  than  ten  years,  or  in  reversion  or  remainder, 
by  virtue  of  a  lease  or  conveyance  made  by  said  Carthage,  Watertown  &  Sack- 
elt's  Harbor  Railroad  Company,  which  said  lease  or  conveyance,  and  all  righto 
thereunder,  the  defendant  the  B.,  W.  &  O.  B.  B.  Co.  now  claim  to  own." 

Upon  the  trial,  no  motion  for  a  nonsuit  or  to  dismiss  the  plaintiff's  com- 
plaint was  made  when  the  plaintiff  rested,  nor  at  the  close  of  the  evidence. 
In  Davis  v.  Read,  65  N.  Y.  566,  some  of  the  defendants  appeared  and  dis- 
claimed, but  as  to  them  it  was  held  that  an  issue  was  raised  which  threw  the 
"burden  upon  the  plaintiff  of  establishing  the  fact  of  their  claim,"  and,  no 
evidence  having  been  given  thereon,  the  complaint  should  have  been  dismissed 
as  to  them,  with  costs.  In  the  case  before  us  no  such  disclaimer  was  made 
by  the  pleadings,  nor  by  any  position  taken  upon  the  triaL  Under  sucb  cir- 
cumstances, we  think  that  we  should  assume  that  the  Utica  &  Black  Biver 
Kailroad  Company,  as  well  as  the  other  corporation,  made  claim  to  the  prop- 
erty in  question,  and  that  it  cannot  now  be  beard  to  raise  the  objection  tlut 
no  proof  was  given  by  the  plaintiff  as  to  their  claim.  Fisher  v.  Hepburn,  4S 
N.  Y.  41;  Davis  v.  Read,  65  N.  Y.  566;  Barnard  v.  Simms,  42  Barb.  304. 

3.  The  mortgagees  are  not  parties  to  this  action,  and  their  rights  cannot  be 
affected  thereby,  and  it  is  therefore  unimportant  to  consider  the  questions 
suggested  by  the  appellants'  points  in  respect  to  their  supposed  claims  upon 
the  premises  in  question.  By  section  1645  of  the  Code  of  Civil  Procednre,  it 
is  provided  that  the  Hnal  judgment  "must  be  to  the  effect  that  the  defendant, 
and  every  person  claiming  under  him  by  title  accruing  after  the  filing  of  the 
judgment  roll,  or  of  the  notice  of  the  pendency  of  the  action,  *  *  *  be 
forever  barred  from  all  claim  to  any  estate  of  inheritance,  or  for  life,  or  for  a 
term  of  years,  not  less  than  ten,  in  tlie  property. "  The  mortgagees  referred 
to  did  not  hold  title  (or  even  a  lien)  accruing  after  the  filing  of  the  judgment 
roll. 

The  instrument  of  February  1, 1872,  executed  by  the  Carthage  &  Sackett's 
Harbor  Railroad  Company,  leased  "all  its  property,  real,  personal,  and  mixed, 
by  them  acquired  for  their  railroad  purposes,  or  pertaining  thereto,  now  held 
or  owned  by  them  therefor."  It  satisfactorily  appeared  by  the  evidence  that 
the  premises  in  question  were  not  acquired  for  railroad  purposes,  and  they 
were  not  "held  or  owned  by  them  [the  railroad]  therefor."  In  the  subsequent 
clause  in  the  lease  it  was  provided  that  the  instrament  (a  lease)  should,  upon 
a  certain  condition,  become  and  be  "a  lease  of  the  entire  road,  and  niilroad 
property  and  appurtenances,  as  above  provided,  in  regard  to  the  road  from 
Carthage  to  Watertown ;  from  Carthage  to  Sack  ett's  Harbor;  and  then  all  and 
singular  the  provisions  and  agreementi;  herein  contained  shall  be  deemed  to 
be,  and  shall  in  all  places  be  taken  and  applied  to,  a  lease  of  the  entire  road," 
with  certain  exceptions  not  important  to  mention.  We  think  this  latter  lan- 
guage is  to  be  construed  with  that  to  which  we  have  just  referred,  and  that 
the  premises  in  question  were  not  "acquired  for  railroad  purposes  or  pertain- 
ing thereto;"  and  we  are  also  of  the  opinion  that  the  premises  were  not  "held 
or  owned  by  them  [the  Carthage  Bailroad  Company]  therefor;"  and  thattbe- 
proper  construction  was  given  at  the  circuit  of  the  instrument  in  question. 
And  we  are  satisfied  with  the  views  expressed  in  the  opinion  delivered  by  the 
trial  judge  on  the  subject  of  the  plaintiff's  title  to  the  premises,  and  his  right 
to  maintain  this  action.  We  think  the  decision  is  riglit  on  the  merits,  and 
should  be  sustained.    Judgment  afilrmed,  with  costs. 
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Ehheriok  v.  Heffeban  et  ah 
(Superior  Court  of  New  Tork  CUy,  Oeneral  Term.    May  5, 1890.) 

FRAimnUSKT  CONTBTAKOBS— EVIDBNOB— InSOLVBNOT  OP  QrANTEE. 

Testimony  that  a  person  heavily  indebted,  shortly  after  a  demand  for  payment  of 
the  indebtedness  and  bis  declaration  not  to  pay,  makes  a  voluntary  transfer  of 
all  his  real  estate  in  the  oonnty  where  he  resides,  worth  $80,000,  to  his  wife,  through 
his  son,  and  receives  at  the  time  a  general  power  of  attorney,  and  that  an  execution 
issued  on  a  judgment  for  more  than  $10,000  obtained  for  the  debt  is  returned  un- 
satisfied within  seven  months  after  the  execution  of  the  conveyance,  makes  out  a 
prima  facte  case  that  the  conveyance  was  intended  to  defraud  the  creditor. 

Appeal  from  special  term. 

Action  by  Adam  Emmerick,  as  judgment  creditor  of  Peter  Hefleran,  to 
set  aside  a  conveyance  by  him  to  his  wife,  Catherine  Hefferan.  Upon  the 
death  of  Catherine  IleSeran,  an  order  was  made  substituting  in  her  place 
Henry  A.  HefFeran  and  Mary  Josephine,  his  wife,  and  Mary  M.  Kesmith. 
There  -Wiis  judgment  for  defendants,  and  plaintiff  appeals. 

Argued  before  TsnAZ  and  Dusko,  JJ. 

Wm.  G.  McCrea,  for  appellant.  Townsend,  Dyett  &  Binstetn,  for  respond- 
ent  Peter  Hefferan.  Henry  E.  Mooney,  for  respondent  H.  A.  Hefleran. 
Thomas  Boese,  guardian  ad  litem,  for  Nesmith. 

DiroBO,  J.  The  plaintiff  sought  to  have  a  conveyance  declared  void  as  hav- 
ing been  made  with  intent  to  hinder,  delay,  and  defraud  creditors.  He  ap- 
peals from  a  judgment  in  favor  of  defendants.  The  facts  are  as  follows:  On 
Decenaber  29,  1882,  defendant  Peter  Hefferan,  being  indebted  to  plaintiff  in 
a  sum  exceeding  $9,000,  made  a  voluntary  conveyance  of  real  property,  worth 
930,000,  to  his  wife,  through  his  son  as  intermediary,  receiving  from  the 
grantee  on  the  same  day  a  general  power  of  attorney.  Iji  January  following 
the  plaintiff  commenced  an  action  to  recover  the  sum  due  him,  and  obtained 
judgment  therein  August  2,  1888.  A  few  days  after  the  judgment  was  ob- 
tained execution  issued  thereon  was  returned  unsatisfied.  About  one  month 
prior  to  the  delivery  of  the  conveyance  the  defendant  Peter  Hefferan,  on  be- 
ing requested  to  pay  plaintiff's  claim,  which  arose  by  reason  of  the  breach  of 
warranfy contained  in  a  deed  delivered  by  him  to  the  plaintiff  some  years  prior 
to  1882,  said  that  he  had  paid  Mr.  Dyett  for  defending  the  suit,  (an  action  oC 
ejectment  against  the  plaintiff,  resulting  in  his  eviction,)  and  was  not  going 
to  pay  anymore.  An  examination  of  the  records  in  the  register's  office  failol 
to  disclose  that  the  grantor  owned  at  the  time  of  the  transfer  any  real  prop- 
erty other  than  that  conveyed.  No  explanation  of  the  circumstances  was 
given  by  the  defendants,  the  case  having  been  submitted  on  the  plaintiff's 
proof.  The  learned  trial  judge  found  upon  these  facts  that  the  conveyance 
had  not  been  made  with  intent  to  hinder,  delay,  or  defraud  creditors,  and  re- 
fused to  find  to  the  contraiy,  as  requested  by  the  plaintiff.  This,  we  think, 
was  error;  for  tlKa  plaintiff  had  made  out  a  prima  facie  case  which,  unless 
satisfactorily  explained  by  the  defendants,  called  for  a  judgment  in  his  favor. 
It  seems  that  the  grantor  was  insolvent  in  August,  1883,  as  then  an  exe- 
cntion  issued  upon  the  judgment  was  returned  unsatisfied.  This  was  but 
little  over  seven  months  after  the  time  of  the  conveyance.  It  has  frequently 
been  held  that  insolvency  at  the  time  of  the  rendition  of  a  judgment  raises  a 
presumption  of  insolvency  at  the  time  of  the  gift.  Bump,  Fraud.  Conv.  (3d 
£d.)  283.  This  holding,  while  in  conflict  with  the  ordinary  rule  that  a  pre- 
sunaption  is  not  retroactive  or  retrospective,  has  much  to  commend  it  as  ap- 
plicable to  actions  to  set  aside  conveyances  as  fraudulent.  In  Carlisle  v. 
Rich,  8  N.  H.  44,  the  judgment  was  obtained  several  years  after  the  delivery 
of  the  deed  of  conveyance.  The  court  said:  "The  case  finds  that  when  judg- 
ment was  obtained  there  were  not  sufficient  funds  to  pay  the  claims  recovered 
nnder  the  bond,  and  until  the  contrary  appeals  such  will  be  presumed  to  have 
V.  9n.Y-8-Qo.10 — 51 
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been  the  case  at  the  time  of  the  conveyance.  •  *  •  The  insolvency  mnst 
therefore  be  considered  as  extending  back  to  the  time  of  the  grant."  The 
case  is  cited  with  approval  in  Strong  v.  Lawrence,  58  Iowa,  55,  12  N.  W. 
Bep.  74.  T)ie  inference  of  fraud  is  inevitable  in  a  case  where  a  voluntary  con- 
veyance is  made  by  an  insolvent  debtor,  {Coleman  v.  Burr,  93  N.  Y.  17.)  and, 
if  the  insolvency  is  presumed,  the  same  inevitable  inference  must  be  drawn. 
In  Croanley  v.  Elioorthy,  L.  R.  12  Eq.  158,  the  debtor  made  a  voluntary  set- 
tlement, and  nine  months  thereafter  laid  a  statement  before  his  creators 
shovk'ing  liabilities  in  excessof  assets  some  820,000.  Thecourtsaid:  "Consid- 
ering that  he  had  made  a  settlement  only  nine  months  previously,  Ithinktbat 
state  of  things  is  sufficient  to  relieve  those  who  desire  to  impeach  the  settle- 
ment from  proving  insolvency,  and  to  throw  upon  Mr.  Elworthy  the  bnrden 
of  proving  that  he  was  in  a  position  to  make  the  settlement."  In  Towmead 
V.  Westacott,  2  Beav.  340,  there  was  no  positive  proof  of  insolvency  at  the  data 
of  the  settlement,  but  the  settler  became  insolvent  three  years  afterwiirds. 
The  court  held  that  it  was  not  necessary  to  prove  actual  insolvency,  bat  that, 
if  insolvency  took  place  shortly  after  the  execution  of  the  settlement,  it  wu 
enough.  The  question  presented  has  never,  so  far  as  an  examination  dis- 
closes, been  passed  upon  by  the  courts  of  this  state.  I  am  willing  to  acc^t 
the  decisions  above  referred  to,  so  far  as  they  warrant  throwing  upon  defend- 
ants, in  a  case  such  as  this,  the  burden  of  showing  the  grantor  to  have  been 
in  a  position  to  make  the  conveyance  complained  of  at  the  time  of  its  delivery. 
It  seems  to  us  that  where  a  person  heavily  indebted,  shortly  after  a  demand 
for  payment  of  the  indebtedness,  and  bis  declaration  not  to  pay,  makes  a  vol- 
untary transfer  of  real  property  worth  $30,000  to  his  wife,  from  whom  be 
receives  at  the  time  a  general  power  of  attorney,  and  it  appears  that  the  debtor 
had  at  the  time  of  the  conveyance  no  title  of  record  to  any  other  real  property 
In  the  county  in  which  he  resided,  and  execution  issued  upon  a  judgment  of 
more  than  $10,000  obtained  for  the  debt  is  returned  unsatisBed  within  seven 
months  after  the  making  of  the  conveyance,  defendants,  none  of  whom  are 
purchasers  for  a  valuable  consideration,  in  an  action  to  set  aside  the  convey- 
ance as  fraudulent,  should  be  called  upon,  in  fairness  and  justice,  to  make 
some  explanation  to  the  plaintiff  before  being  entitled  to  a  finding  that  the 
conveyance  was  not  made  to  hinder,  delay,  or  defraud  creditors.  On  the  tf«- 
mer  appeal  in  this  court,  the  point  wliicb  has  been  deemed  by  us  of  vital  im- 
portance does  not  appear  to  have  been  explicitly  presented  or  relied  upon 
by  the  appellant,  and  therefore  we  have  not  considered  ibat  decision  as  bind- 
ing upon  us.  The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
ooets  to  abide  the  event. 


KoBTHBOP  V.  Smith. 

In  re  Habdinq. 

(Superior  Court  ctf  New  York  City,  General  Term.    May  6, 1890.) 

■  BSVTVAL  OF  AOTIONB— DSATH  OF  PaBTT— SuOCKBSOK  IN  IKTBBBST. 

The  words  "sttocesaor  in  interest, "  as  used  in  Ck>de  Civil  Proc.  N.  Y.  {  7S7,  pro- 
viding that,  "In  case  of  the  death  of  a  sole  plalntifF  or  BOledefendant,if  thecuaeof 
action  survives,  the  ooart  must  allow  or  compel  the  ac^on  to  be  continaed  bjor 
against  his  representative  or  sucoessor  in  interest, "  have  no  reference  to  an  inte^ 
est  gained  by  an  assignment  by  the  party  in  his  life-time. 
.  Paktibs — Substitution— AsBiONMENT. 

Where  a  person  moving  to  be  substituted  as  plaintiff  claims  nnder  assignments 
mads  by  the  administratrix  of  the  deceased  plaintifF,  the  assignments  shoald  be 
put  in  evidence,  so  that  the  court  may  judge  if  they  have  tiie  emcacy  claimed;  and 
a  I>etition  which  alleges  that  the  cause  of  action  was  dnly  assigned  by  the  admioit- 
tratrix  bj  an  instrument  duly  executed  to  a  third  person,  who  thereafter  trans- 
ferred the  same  to  petitioner,  states  mere  results  of  opinion,  and  Is  insolBcie&t. 

Appeal  from  special  term. 
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Action  by  Charles  Korthrop  against  Alfred  H.  Smith.  Defendant  appeals 
from  an  order  granting  the  petition  of  William  A.  Harding  to  be  substituted 
as  plaintiff. 

Argued  before  Sedqwiok,  G.  J.,  and  Fbeedhan,  J. 

Charlea  M,  Earle,  for  appellant.  Harriman  &  Fessender,  for  respondent 
Harding. 

SisDG'wioE,  C.  J.  The  decision  below  involved  the  constrnction  of  section 
757,  Code  Civil  Froc.  The  section  is  that,  "in  case  of  the  death  of  a  sole 
plaintiff  or  a  sole  defendant,  if  the  cause  of  action  survives  or  continues,  the 
court  must,  upon  a  motion,  allow  or  compel  the  action  to  be  continued  by  or 
against  his  representative  or  successor  in  interest."  The  question  is,  what 
is  the  meaning  of  "successor  in  interest."  I  am  of  opinion  that  the  woixls 
refer  to  the  possessor  of  an  interest  which,  apart  from  the  right  to  the  inter- 
est, however  that  may  be  created,  commences,  or  as  to  right  of  enjoyment  de- 
pends, npon  the  fact  of  the  death  occnrring;  and  they  do  not  refer  to  an  in- 
terest gained  by  transfer  from  the  party  by  assignment  which  transfers  the 
interest  before  the  party's  death.  So  far  as  the  petitioner  rested  his  motion 
upon  the  assignment  by  the  plaintiff  in  his  life-time,  the  motion  should  have 
been  denied,  irrespective  of  the  consideration  that  the  transfer  assigned  the 
judgment  only,  which  has  since  been  reversed  upon  appeal. 

The  petitioner  also  claimed  under  an  assignment  made  by  the  administra- 
trix of  the  plaintiff.  The  proofs  on  this  subject  were  insufiBcient.  The  peti- 
tion— and  there  was  no  other  proof  on  the  subject — averred  that,  since  the 
death  of  l^orthrup,  letters  of  administration  have  been  taken  out  on  his  es- 
tate, and  the  cause  of  action  set  up  in  the  complaint  was  duly  assigned  by 
the  administratrix  by  an  instrument  duly  executed  and  aclinowledged  to  one 
Fierce,  who  thereafter  transferred  and  assigned  the  same  to  your  petitioner. 
These  are  not  statements  of  facts,  but  results  uf  opinion  or  reference  from  the 
relevant  facts.  The  expediency  of  requiring  facts  to  be  given  is  illustrated 
in  this  case.  The  assignment  by  the  plaintiff  in  his  life-time  is  of  the  judg- 
ment only.  Whether  this  embraces  an  assignment  of  the  cause  of  action  is 
a  matter  of  law.  But  it  is  necessary  for  the  court  to  have  the  assignments 
made  fifter  the  death  put  In  evidence,  so  that  it  may  judge,  and  not  the  peti- 
tioner, whether  they  had  the  efiScacy  the  petitioner  gives  to  them,  by  way  of 
opinion  or  inference.  I  am  of  opinion  the  motion  should  have  been  denied. 
The  decision  here  may  be  made  without  giving  as  one  of  its  grounds  that 
there  should  have  been  notice  of  motion  to  the  administratrix  of  the  plaintiff. 
Nevertheless  it  may  be  said  that  it  is  a  most  expedient  rule  to  require  notice 
of  motion  to  any  party  that  may  be  affected  by  a  granting  of  the  motion,  and 
especially  in  such  a  case  as  this,  where  the  party  to  be  affected  is  a  party 
that  apparently  has  a  right  to  continue  the  action;  that  administratrix  would 
have  a  right  to  apply  to  continue  the  action,  and  would  not  be  bound  by  the 
decision  of  the  motion  here.  I  think  the  order  should  be  reversed,  with  $10 
costs,  and  the  motion  below  denied,  with  $10  costs. 


WicKHAM  et  al.  V.  Stern  et  al.    Blaoeinoxon  et  al.  «.  Sahb.    £in.OB- 

FiEiiD  et  al.  0.  Same.    Soheneeim  et  al.  v.  Same. 

(OitI/  Court  of  New  York,  Special  Term.    December  83, 1889.) 

1.  ATrAOHlIENTg — A0A.IN8T  EXBOrTOBS — DlSCKIFTION  OF  PeBSON. 

Though  an  attachment  cannot  Issue  against  an  executor  for  a  demand  against  Us 
decedent,  it  may  issue  against "  A.  &  B.,  executors, "  for  a  debt  oontracted  by  them 
while  trading  under  that  name. 
SL  Sahs — Apfidavit — Fbauduibnt  Dispositioit  oi'  Pbopbbtt. 

Attachments  Issued  against  defendants  for  fraudulent  disposition  of  property, 
upon  affidavlta  that  on  November  1st  they  obtained  credit  by  representing  that 
toeir  trade  was  prosperous,  and  that  on  November  ^th  they  confessed  judgment* 
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agrgregating  937,894,  learinr  debts  to  the  trade  amonnting  to  (100,000,  with  prop- 
erty only  sufficient  to  pay  tfie  judgments.  Defendants,  without  attemptioe  any  ex- 
planation, moved  to  vacate  the  attachments.  Held,  that  the  motion  shoald  be  de- 
nied, as  it  admits,  for  the  purposes  of  this  proceeding,  the  truth  of  the  affidariti, 
which  are  sufficient  to  warrant  the  issuing  of  the  attachmenta. 

On  motions  to  vacate  attachments. 

The  attachments  in  these  cases  were  issued  against  Simon  Stern,  exeentor, 
and  Dinah  Stern,  executrix,  of  Joseph  Stern,  deceased,  at  the  suit  of  Daniel 
H.  Wicicham  and  others,  William  Blaclcington  and  others,  John  EnglefieU 
and  others,  and  Hyman  Schenkeim  and  others. 

Franklin  Bien,  for  plaintiffs.    W.  Warley  Platzek,  for  defendants. 

MgAdam,  G.  J.  While  it  is  trne  that  an  attachment  cannot  issue  against 
an  executor  or  administrator,  in  bis  representative  capacity,  for  a  demand 
against  bis  decedent,  {In  re  Hurd,  9  Wend.  465,)  it  is  equally  clear  that  an 
attachment  may  issue  in  a  proper  case,  against  a  person  holding  a  position  of 
executor  or  administrator,  for  a  debt  contracted  and  owing  by  himself.  The 
debts  contracted  here  were  created  by  a  firm  composed  of  the  defendants.  The 
debts  are  obligations  of  the  defendants,  and  nut  of  the  decedent.  Indeed,  th^ 
could  not  charge  his  estate  with  dkbts  contracted  by  them.  See  cases  collateiJ 
in  Moran  v.  liinley.  1  City  Ct.  K.  229;  Hyan  v.  Hand,  20  Abb.  K.  a  313. 
The  addition  to  their  names  of  "executor"  and  "executrix"  is  descrlptio per- 
8onaon\j,  anddoes  notaltertheir  legal  relation  to  the  transaction.  They  were 
properly  sued  by  this  title,  because  they  were  transacting  business  under  it. 
They  cannot  complain  that  its  use  by  the  plaintiff  is  unauthorized,  and  their 
use  of  it  legal.  The  name  of  a  person  or  a  firm  is  the  designation  by  which 
he  or  it  is  usually  known,  and  there  was  no  impropriety  in  giving  the  defend- 
ants' firm  its  chosen  designation. 

The  attachment  was  not  obtained  for  false  pretenses  or  frandalent  repre- 
sentations, but  for  a  fraudulent  disposition  of  property.  On  November  1st 
the  defendants  represented  that  they  were  doing  the  best  business  they  bad 
ever  done,  and  had  ample  means  to  meet  every  obligation.  This  was  certaialy 
an  assurance  of  business  prosperity  and  pecuniary  responsibility  on  which  my 
merchant  could  safely  give  credit,  and  it  had  that  effect.  On  November  29tb 
they  confess  judgments  aggregating  887,894.18,  chiefly  to  relatives,  and 
owe  to  the  trade  $100,000;  and  there  is  hardly  sufficient  property  left  to  pay 
the  judgments.  The  pertinent  inquiry  that  arises  is,  what  has  become  of  tbe 
difference  in  their  assets,  between  $100,000  and  $87,894.18?  Unexplained, 
it  means  that  the  defendants  have  fraudulently  removed,  secreted,  or  disposed 
of  about  $63,000  worth  of  their  property;  and  this  is  good  ground  for  aa 
attachment.  Code,  §§  685,  686,  3169.  If  this  amount  of  property  bad  been 
disposed  of  within  four  weeks,  in  the  ordinary  course  of  trade,  the  proceeds 
would  have  represented  more  than  the  amount  of  money.  Then  what  faa» 
become  of  tbe  money?  Such  sales,  in  tbe  ordinary  course  of  trade,  would 
naturally  make  a  firm  prosperous,  not  bankrupt;  yet  tbe  defendants  preserve 
an  ominous  silence,  and  offer  no  explanation.  If  the  plaintiffs  had  caused 
the  arrest  of  the  defendants  for  obtaining  goods  by  false  pretenses,  the  harden 
of  proving  that  the  representations  were  false  would  have  devolved  on  the 
plaintiffs,  for  the  reason  that  presumptively  the  representations  were  trne. 
Treating  them  as  true,  and  this  the  plaintiffs  have  done,  the  onxu  is  shifted 
on  the  defendants  of  accounting  for  what  becomes  of  the  property  they  admit- 
ted by  their  representation  they  possessed.  Wilmerding  v.  Mooney,  11  Abb. 
Pr.  283;  Muter  v.  Alexander,  Daily  Register,  Oct.  24,  1884;  Van  Moppet  v. 
Bretner,  city  court,  general  term,  Dec.,  1888,  alHrmed  by  common  pleas,  gen- 
eral term.'  The  defendants  have  given  no  explanation,  and  by  moving  upon 
the  plaintiffs'  affidavits  admit,  for  the  purpose  of  this  motion,  the  truth  of  all 

>I7o  opinion. 
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the  facts  alleged,  with  every  legitimate  inference  to  be  drawn  from  such  facts; 
and  these  sufficiently  established  the  charge  tliat  the  defendants  have  removed, 
secreted,  or  disposed  of  their  property,  out  of  the  ordinary  course  of  trade, 
with  intent  to  defraud  their  creditors,  particularly  the  plaintiffs  and  such  oth- 
ers as  have  been  left  without  the  protection  of  confessions  of  judgment.  The 
favored  few  have  been  secured  by  the  defendants  in  this  manner,  and  are 
willing  to  rest  on  their  security.  If  the  defendants  had  met  misfortunes  or 
reverses;  had  failed  to  realize  on  their  sales;  if  the  market  had  depreciated  in 
an  unusual  extent;  or  if  some  event  unforeseen  at  the  time  the  representa- 
tions were  made  had  occurred, — all  these  things  were  within  the  personal 
knowledge  of  the  defendants,  and  should  Iiave  been  shown  by  them  in  expla- 
nation of  a  failure  which  their  representations,  titken  as  true,  seem  to  make 
inexpliciible  by  any  honest  course  of  business  dealing.  They  have  chosen  to 
remain  silent  under  the  charge  of  fraudulent  disposition  of  property;  and  they 
cannot  complain  if  the  court  deems  their  failure,  so  unexpected  by  the  plain- 
tiffs and  the  trade,  incapable  of  honest  explanation.  For  these  reasons  the 
motions  to  vacate  the  attachments  will  be  denied,  with  $10  costs  in  each  case, 
on  payment  of  which  the  defendants  may  have  leave  to  renew  their  applica- 
tions on  affidavits  denying  the  muking  of  the  representations,  or  giving  such 
explanation  in  regard  to  their  property  as  may  negative  any  fraudulent  dlspo> 
sition  thereof. 


Metbr  et  (d.  V.  Stitz  et  <U. 
{City  Oov/rt  of  New  Tork,  THal  Term.    March  S4, 188a) 

BJELJBASS  iJTD  DiSCHARQE — EriDENCS. 

A  promise  by  a  third  person  that.  If  one  of  several  creditors  would  release  hia 
claim  against  the  debtors,  the  promisor  would  settle  the  balance  of  the  debt,  where 
the  debtors  were  not  present,  and  took  no  part  in  the  arrangement,  Is  not  a  release 
of  the  debt,  though  the  creditor  in  question  assented. 

Action  by  George  H.  Meyer  and  others  against  Lena  Stitz  and  others,  for 
the  price  of  goods  sold  and  delivered.  Defendants  pleaded  a  release,  and  in- 
troduced evidence  of  a  conversation,  not  in  ilefendant's  presence,  between 
one  J.  F.  Cullman,  a  third  person,  and  plaintiff  Meyer,  to  the  effect,  as  de- 
tailed by  Cullman,  that  he  proposed  that,  if  Meyer  would  release  his  claim 
against  defendants,  he  (Cullman)  would  settle  the  residue  of  the  amount  which 
defendants  owed  plaintiffs  for  the  goods,  and  that  Meyer  agreed  to  the  arrange- 
ment.   A.  verdict  was  directed  for  plaintiffs. 

Hiehard  M.  Henry,  for  plaintiffs.    8amuel  W.  Weiss,  for  defendants. 

MoAdam,  G.  J.  The  elementary  writers  agree  that,  in  general,  persons 
who  are  not  parties  to  a  contract  have  no  concern  with  it.  Bish.  Cont.  § 
716;  1  Hil.  Cont.  422.  The  position  so  often  found  in  the  books  that,  where 
a  promise  is  made  to  one  for  the  benefit  of  another,  he  tor  whose  benefit  it 
was  made  may  bring  an  action  for  the  breach  of  it,  has  to  a  large  extent 
ceased  to  be  the  law  in  England,  (Mete.  Cont.  205;)  and  Chitty  says  it  is  now 
clearly  settled  that  a  mere  stranger  to  the  consideration  cannot  enforce  per- 
formance of  the  contract  by  an  action  thereon  in  his  own  name,  although  he 
be  the  party  avowedly  intended  to  be  benefited  thereby,  (Chit.  Cont.,  11th 
Amer.  £d.,  74.)  The  principle  has  also  been  somewhat  modified  in  this  coun- 
try. The  exception  to  the  rule,  as  stated,  seems  to  be  that  an  action  of  a<- 
ntmpait  for  money  had  and  received  (a  sort  of  equitable  action)  will  lie  when- 
ever the  defendant  has  in  his  hands  money  which  in  equity  and  good  conscience 
belongs  to  tlie  plaintiff.  Cases  of  relationship  also  formed  an  exception,  bnt 
it  has  ceased  to  be  such.  Tweddle  v.  Atkinson,  1  Best  &  S.  393.  Tlie  doc- 
trine of  Lawrence  v.  Fox,  20  N.  Y.  268,  does  not  apply.  All  that  case  decides 
is  that  where  one  person  loans  money  to  another  upon  his  promise  to  pay  it  to 
a  third  party,  to  whom  the  person  so  lending  the  money  la  indebted,  the  con- 
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tract  thus  made  by  the  lender  is  for  the  benefit  of  his  creditor,  and  the  latter 
can  maintain  an  action  upon  it  without  proving  an  express  promise  to  him- 
self from  the  party  receiving  the  money.  Gamsey  v.  Rogers,  47  N.  T.  233. 
See,  also,  Wheat  v.  Rice,  97  N.  Y.296;  Serviss  v.  McDonnell,  14  M".  E.  Eep. 
814;  Berrj/  v.  Brown,  Id.  289.  Indeed,  Cullman  could  have  exonerated  the 
plaintiSs  from  any  obligation  that  might  have  disabled  them  from  suing  the 
defendants.  No  money  was  paid  and  no  release  executed,  and  the  contract  re- 
lation of  "releasor  and  releasee"  was  never  formed  in  the  sense  applicable  to 
the  defendant's  plea,  nor  were  they  in  a  legal  sense  parties  or  privies  to  the 
arrangement  which  is  claimed  to  have  extinguished  the  debt.  The  defend- 
ants have  not  been  injured  to  any  extent  by  any  act  of  the  plaintiffs,  nor  hare 
the  plaintiffs  been  benefited  by  any  act  of  the  defendants,  or  of  any  one  on 
their  behalf.  If  Cullman  has  suffered  any  inconvenience,  he  must  seek  his 
appropriate  remedy  for  it.  Even  in  Lawrenee  v.  Fox,  supra,  the  party  re- 
ceiving the  money  was  treated  as  an  agent  of  the  person  for  whom  he  assumed 
to  act,  and  in  this  way  was  treated  as  privy  to  the  agreement  to  pay  over.  In 
this  case  the  plaintiffs  received  nothing  to  pay  over,  and  there  was  nothing 
given  Cullman  to  pay  over.  There  was  no  agency  created  by  the  transac- 
tion, or  proved  to  have  been  conferred  outside  of  it.  In  fact,  so  far  as  the 
proof  discloses,  the  defendants  did  not  know  of  the  transaction  said  to  have 
operated  as  a  release,  until  they  interposed  their  plea  sett|ng  it  up.  There 
was  no  accord  with  or  witliout  satisfaction,  and  no  release  or  extinguishment 
of  the  debt  in  suit.  The  verdict  was  properly  directed,  and  the  motion  for  a 
new  trial  must  be  denied,  bat  without  costs. 


Stkphbns  0.  Stein. 
lOitv  Cowrt  cf  New  York,  T}Hal  Term.    April  7, 1890.) 

AssiaimsNT  ros  Bbnbfit  of  Creditobs — Liabilitt  or  Assioneb  ox  Lbasb. 

Two  days  after  goods  on  leased  premises  were  seized  nader  an  attaohment  the 
owners  made  an  assignment  for  benefit  of  creditors.  Afterwards  the  attacbment 
was  vacated,  and  the  assignee  made  a  personal  contract  with  the  lessor,  wheiebj  hs 
was  to  occupy  the  premises  at  less  rent  than  was  reserved  In  the  lease  to  the  as- 
signors. The  sherifl  was  in  possession  of  the  goods  until  the  attachment  was  n- 
oated.  Held,  that  the  assignee  was  personally  liable  for  the  rent  only  for  the  time 
that  he  was  in  possession  under  his  agreement  with  the  Imsor,  and  not  for  the  time 
that  the  sheriff  was  in  possession. 

Action  by  Anson  P.  Stephens  against  Benjamin  Stein  for  rent.  Mansell 
Sb  Blume  had  leased  the  premises  as  a  store-room  from  plaintiff  forayesr 
from  May  1,  1889.  During  the  tenancy  (December  14,  1889)  an  attachment 
was  levied  on  the  stock  of  goods  of  the  lessees,  and  two  days  later  they  made 
an  assignment  for  benefit  of  creditors  to  defendant.  The  sheriff  was  in  pos- 
session of  the  attached  goods  on  the  demised  premises  until  January  SOth, 
when  the  attachment  was  vacated.  On  February  1st  defendant  made  a  per- 
sonal contract  with  plaintiff,  whereby  he  was  to  occupy  the  premises  by  the 
month  at  a  less  rent  than  that  reserved  In  the  lease  to  Mansell  &  Blume. 

S.  D.  Barlow,  for  plaintiff.    N.  Bijur,  for  defendant. 

McAdau,  C.  J.  An  assignee  for  the  benefit  of  creditors  has  an  election  to 
accept  or  decline  the  lease  of  premises  previously  held  by  his  assignor.  If  he 
enters  into  possession  and  transacts  business,  he  will  be  deemed  to  have  ac- 
cepted the  term.  If  he  enters,  inventories,  packs,  and  removes  the  gooda 
within  a  reasonable  time,  and  no  longer  occupies  the  premises,  he  ianotUable 
for  the  rent.  Myers  v.  Hunt,  8  N.  Y.  St.  Bep.  3S8.  The  defendant,  as  as- 
signee, took  his  rights  subject  to  the  attachment  previously  issued  against  bis 
assignors,  and  to  the  custody  and  possession  of  the  sheriff,  which  were  re- 
leased January  SO,  1890.  The  assignee  was  not  called  upon  to  elect  whether 
or  not  be  would  take  the  term  until  the  sheriff  vacated.    That  he  did  not 
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elect  to  take  is  evidenced  by  the  fact  that  the  assignee  did  not  take  possession 
nnder  tlie  lease  assigned,  but  under  a  new  arrangement  by  the  month  at  a 
reduced  rent.  This  new  arrangement  abrogated  the  lease  held  by  the  assign- 
ora.  They  are  personally  liable  up  till  February  1, 1890.  The  liability  of  the 
defendant  commenced  on  that  day.  He  is  not  liable  for  the  rent  claimed,  to- wit, 
llrom  December  Iti,  1889,  to  February  1.  1890,  and  there  must  be  judgment 
in  his  favor. 


In  re  Db  Baun's  Estate. 

(Surrogate's  Court,  New  York  OowKty.    April  23, 1890.) 

Wnxa— Umnn  Iini.uBNOE. 

A  husband  gave  by  his  will  to  hU  second  wife  bis  entire  estate,  part  of  which 
was  in  expectan*^,  to  the  exclusion  of  his  children  by  his  first  wife,  one  of  whom 
was  an  imbecile;  and  the  wife  without  children  executed  a  will,  bearing  even 
date,  giving  her  husband  her  estate,  which  was  twice  as  large  as  hia.  The  hus- 
band survived  six  years  withont  disavowing  his  wilL  Held,  that  probate  of  the 
husband's  will  would  not  be  denied,  though  ha  was  a  man  of  weak  will,  and  was 
completely  governed  by  his  wife. 

On  application  for  probate  of  will  of  Houseman  De  Baun. 

De  Witt  0.  Van  Buakirk,  for  proponent.  8.  W,  FuUerton,  for  contest- 
ant. James  D.  Fesienden,  special  guardian.  F.  W.  Angell,  for  a  next  of 
kin  of  the  legatee. 

Bansom,  S.  The  paper  offered  as  the  will  was  executed  on  the  10th  day 
at  Septemtier,  1880.  By  it  the  decedent  bequeathed  to  each  of  his  two  sons, 
the  children  of  bis  first  marriage,  the  sum  of  SlOO;  and  the  remainder  of  bis 
estate,  said  to  be  worth  about  400,000,  is  given  to  his  second  wife,  Josephine, 
who  is  named  as  executrix.  Four  witnesses  attested  the  execution.  The  de- 
cedent was  married  in  1854  to  his  first  wife;  and  they  resided  on  a  farm  in 
Hackensack,  K.  J.,  in  which  his  mother  had  a  life-interest.  Their  sons, 
Charles  and  Edwin,  are  now  31  and  28  years  old,  respectively;  the  first  named 
having  lieen  an  imlieciie  from  birth.  In  1868  or  1869,  their  mother  separated 
from  the  decedent,  and  soon  after  took  the  children.  In  1872,  she  obtained 
an  absolute  divorce,  in  the  stale  of  Rhode  Island,  on  the  ground  of  non-sup- 
port. See  took  upon  herself  the  care  and  support  of  the  children,  and  thence- 
forward the  decedent  did  not  see  them  for  several  years.  She  again  married 
in  1873.  She  supported  and  educated  the  younger  son  until  he  was  licensed 
as  a  physician,  and  was  able  to  earn  his  own  living.  To  support  herself,  she 
studied  medicine,  and  has  been  for  16  years  following  her  profession  in  this 
city.  In  1877  the  decedent  was  married  to  Mrs.  Josephine  A.  Yreeland,  be 
being  her  fourth  husband;  and  they  resided  for  a  time  on  the  Hackensack 
farm,  then  in  Jersey  City,  until  July,  1886,  when  they  removed  to  a  house 
owned  by  the  decedent  on  Kineteenth  street,  in  New  York,  where  he  died  in 
July,  1887,  at  the  age  of  62.  His  widow  survived  him  only  a  few  months, 
dying  childless,  at  the  age  of  55.  In  1880,  about  three  years  after  their  mar- 
riage, while  residing  in  Jersey  City,  the  instrument  in  contest  was  executed; 
and  on  the  same  occasion  the  wife  made  her  will,  in  which  the  husband  was 
made  her  sole  legatee.  The  greater  portion  of  the  estate  of  which  the  dece- 
dent died  possessed  did  not  vest  in  him  until  the  death  of  his  mother,  in  No- 
vember, 1885,  five  years  after  the  date  of  the  instrument  in  contest.  The  es- 
tate of  the  wife  came  to  her  from  her  third  husband,  and  is  shown  to  have 
been  worth  from  $40,000  to  $50,000  at  her  death.  Though  allegations  were 
filed  against  the  mental  competency  of  the  decedent,  and  that  the  paper  was 
not  executed  in  conformity  with  the  statute,  no  proof  was  adduced  to  sustain 
tbem.  The  sole  question  for  my  consideration  is  that  of  fraud  and  undue  in- 
fluence alleged  to  have  been  exercised  in  its  procurement. 

It  is  seldom  that  the  usual  relations  of  husband  and  wife  to  each  other  are 
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BO  completely  reversed  as  is  shown  by  the  evidence  in  this  case.  Many  wit- 
nesses were  examined,  nearly  all  persons  of  middle  age  or  past,  and  tbe 
greater  number  those  who  had  known  tbe  husband  intimately.  Tbe  burden 
of  their  testimony  is  that  tbe  decedent  was  a  man  of  little  will.  She  was 
coarse,  selfish,  mercenary,  exacting;  was  indifferent  to  her  own  kindred,  and 
possessed  of  an  unyielding  will.  She  had  been  three  times  married,  and 
once  divorced.  The  decedent  was  introduced  to  her  as  a  man  of  weiltiL 
During  a  courtship  that  extended  over  two  years,  he  observed  in  her  such 
perverse  characteristics  that,  near  the  hour  appointed  for  the  wedding,  be 
was  depressed  in  spirits,  and  was  reluctaut  to  marry,  and  would  not  bare 
done  so  if  a  friend,  to  whom  he  had  confided  his  feelings,  had  not  urged  him. 
From  the  beginning  of  their  married  life,  her  will  seems  to  have  controlled 
In  all  her  relations  with  the  husband.  If  her  wishes  mildly  expressed  were 
not  complied  with,  she  commanded.  If  commands  failed,  she  used  threats, 
and  be  submitted  for  the  sake  of  peace.  Except  on  rare  occasions,  she  refused 
to  permit  him  to  leave  the  house,  and  when  he  went  out  she  was  nearly  al- 
ways in  bis  company.  In  all  important  matters  his  free  agency  seems  to  hare 
been  overcome.  Though  pet  names  were  publicly  used  between  them,  it  had 
become  so  much  a  matter  of  habit  as  to  have  no  significance,  for  the  tt-stimo- 
ny  shows  scarce  any  declarations  of  affection  on  the  part  of  the  husband  for 
the  wife,  and  nearly  all  his  statements  are  strong  evidence  that  none  existed. 
The  case  is  equally  barren  of  declarations  of  the  wife  of  love  for  the  husband. 
The  apparent  harmony  in  their  relations  observed  by  one  witness  when  visit- 
ing them  socially,  and  by  others  who  met  them  in  business  transactions,  and 
which  to  them  seemed  evidence  of  a  mutual  love  and  affection,  was  a  r«flnlt 
that  might  be  expected  between  two  persons,  one  positive  and  aggressive, 
and  the  other  meek  and  cowardly;  and  there  are  abundant  proofs  of  disoord 
throughout  their  married  life,  and  on  all  occasions  she  came  out  ahead.  Pro- 
ponent's counsel  claims  that  the  exhibitions  of  the  wife's  violence  were  only 
when  she  was  under  tbe  influence  of  liquor.  If  not  before,  certainly  very 
soon  after,  the  marriage,  she  was  accustomed  to  use  intoxicating  drinks  to 
excess;  and  the  habit  had  so  increased  that,  for  several  years  before  her  death, 
she  was  a  victim  of  alcoholism  to  such  an  extent  as  to  be  under  disability  for 
days  at  a  time,  and  to  disgrace  herself  in  public.  From  her  own  statement 
she  had  once  been  in  delirium  tremens;  and  one  witness,  called  for  tbe  propo- 
nent, states  that,  during  the  last  three  years  of  her  life,  she  was  not  herself, 
and  was  incompetent  to  transact  business.  The  few  who  thought  their  rela- 
tions were  happy  and  affectionate  probably  saw  them  when  the  wife  was  at 
her  best;  and  there  were  many  periods,  probably,  and  some  quite  extended, 
when  her  conduct  and  language  were  unaffected  by  drink.  They  had  no 
servant  or  other  member  of  their  household,  and  scarce  any  social  intimates. 
Occasionally  a  friend  visited  them,  and  when  tbe  wife  was  suffering  from 
her  excesses  a  woman  was  called  in  to  attend  her.  Soon  after  her  marriage, 
she  announced  her  purpose  to  compel  her  husband  to  leave  his  estate  to  her 
without  provision  for  his  sons.  She  was  eight  years  his  junior,  and  in  tbe 
ordinary  course  of  nature  would  survive  him.  About  three  years  after  tbe 
marriage,  they  appeai-ed  at  the  office  of  an  attorney,  and  she  gave  direetions 
for  the  preparation  of  wills  for  each.  She  falsely  stated  that  the  decedent's 
sons  had  not  treated  him  well,  and  did  nut  state  that  one  was  a  helpless  im- 
becile, and  was  living  on  the  bounty  of  his  mother,  the  husband's  first  wife. 
It  was  only  because  she  believed  that,  otherwise,  tbe  sons  could  break  their 
father's  will,  though  advised  to  the  contrary,  that  she  directed  the  insignifl- 
cant  bequests  for  them  contained  in  the  instrument  to  be  inserted;  and  sbe 
suggested  the  amount  of  each.  She  requested  two  of  the  subscribing  wit- 
nesses to  be  present  at  the  lawyer's  office.  Though  informed  that  the  two 
were  sufficient,  she  asked  that  the  attorney  and  another  gentleman  also  act. 
Sbe  directed  the  husband's  will  to  be  first  executed;  sad,  though  evidentif 
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desiring  to  postpone  the  execntion  of  her  own  will,  she  acquiesced  in  his  wish 
that  both  be  then  signed.  The  case  is  bristling  with  evidences  of  the  wife's 
boisterous  domination,  and  of  the  husband's  meek  submission  to  her  will; 
and,  as  a  whole,  it  shows  that  affection  was  not  the  motive  that  acted  on  bis 
mind  when  he  executed  the  paper  propounded.  From  bis  marriage,  he  spoke 
to  friends  and  acquaintances  of  the  wretched  life  he  was  leading.  He  sey- 
-eral  times  stated  his  intention  to  leave  his  wife,  and  once  made  preparations 
to  do  so,  but  was  dissuaded.  Twice  he  made  threats  of  suicide.  Though  bis 
declarations  as  proven  are  not  evidence  of  the  facts  stated,  they  do  show  his 
real  feelings  towards  his  wife,  and  are  proper  to  be  considered  as  proving  the 
veaknees  of  his  will. 

The  facts  developed  by  the  proofs,  when  considered  as  a  whole,  are  in  sharp 
contrasts  with  nearly  every  reported  case.  Our  judicial  literature  is  barren 
of  precedents  for  the  one  I  have  now  to  decide.  The  cases  in  which  wills  have 
been  set  aside  for  undue  influence  are  generally  those  of  persons  borne  down 
with  the  infirmities  of  age  or  disease,  and  often  were  executed  within  a  few 
hours  of  death.  In  some,  by  reason  of  apoplectic  strokes,  the  testator  had  lost 
the  power  of  vocal  utterance  and  the  ability  to  write,  and  had  no  power  to  ex« 
press  with  certainty  his  testamentary  wislies,  even  if  l<is  mind  were  capable  of 
intelligent  thought  in  respect  to  his  estate  and  his  kindred;  and  in  some  cases 
the  wills  were  those  of  persons  of  weak  mind,  bordering  on  imbecility.  But 
in  nearly  all  the  wife  was  without  means  of  her  own,  but  possessed  of  engag- 
ing womanly  qualities,  and  by  the  exercise  of  feminine  arts,  and  sometimes 
by  the  aid  of  fraud  and  misrepresentations,  secnred  her  ends.  But  in  this 
case  the  husband  gives  by  his  will,  to  his  wife,  a  valuable  estate  to  the  exclu- 
sion of  his  children;  and  the  wife  without  children  executed  a  will,  bearing 
even  date,  giving  the  husband,  in  the  event  of  her  death,  a  much  larger  es- 
tate. Both  wills  were  properly  executed,  and  at  a  time  when  the  husband, 
only  a  few  years  the  senior  of  bis  wife,  was  in  middle  age,  and  in  robust 
health,  and  of  undoubted  testamentary  capacity.  But  his  will  so  manifestly 
violates  the  obligations  resulting  from  ties  of  blood,  that  I  have  taken  pains  to 
read  and  re-read  the  able  briefs  of  the  respective  counsel,  and  have  verified 
their  statements  by  a  perusal  of  the  record  of  proofs ;  and  I  have  made  a  more 
thorough  search  into  the  authorities  than  I  have  found  it  necessary  to  do  in 
any  preceding  cases,  to  find,  if  I  could,  an  application  of  the  principles  of  law 
to  the  state  of  facts  presented  which  would  justify  me,  in  the  interest  of  moral 
right,  in  denying  probate  to  the  instrument.  The  rule  in  respect  to  undue 
influence  is  clearly  stated  by  Sir  J.  P.  Wildb:  "To  make  a  good  will,  a  man 
must  l>e  a  free  agent.  But  all  influences  are  not  unlawful.  Persuasion,  ap- 
peals to  the  affections  or  ties  of  kindred,  to  a  sentiment  of  gratitude  for  past 
services  or  pity  for  future  destitution,  or  the  like, — these  are  all  legitimate,  and 
may  be  pressed  on  a  testator.  On  the  other  hand,  pressure  of  whatever  char- 
acter, whether  acting  on  the  fears  or  the  hopes  of  an  individual,  if  so  exerted 
as  to  overpower  the  volition  without  convincing  the  judgment,  is  a  species  of 
restraint  under  which  no  valid  will  can  be  made.  Importunity  or  threats, 
such  as  the  testator  has  not  the  courage  to  resist,  moral  command  asserted 
and  yielded  to  for  the  sake  of  peace  and  quiet,  or  of  escaping  from  distress  of 
mind  or  social  discomfort, — these,  if  carried  to  a  degree  on  which  the  free  play 
of  the  testator's  judgment,  discretion,  or  wishes  is  overborne,  will  constitute 
undue  influence,  although  no  force  is  either  used  or  threatened.  In  a  word, 
a  testator  may  be  led,  but  not  driven ;  and  his  will  must  be  the  offspring  of 
his  own  volition,  and  not  that  of  another."  H(dl  v.  Hall,  37  Law  J.  Prob. 
40.  "What  constitutes  undue  influence  can  never  be  precisely  defined.  It 
must  necessarily  depend  in  each  case  upon  the  means  of  coercion  or  influence 
possessed  by  one  party  over  the  other;  upon  the  power,  authority,  or  control 
of  tbe  one,  the  age,  the  sex,  the  temper,  the  mental  and  physical  condition, 
and  the  dependence,  of  the  other.    Whatever  destroys  the  free  agency  of  the 
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testator  constitutps  undue  influence.  Whether  that  object  be  effected  by  phrs- 
ical  force  or  mental  coercion,  by  threats  which  occasion  fear,  or  by  importu- 
nity which  the  testator  is  too  weak  to  resist,  or  which  extorts  compltaace  in 
the  hope  of  peace,  is  imm»terial."  Moore  v.  Blauvelt,  15  N.  J.  £q.  367. 
"There  must  be  a  control  exercised  over  the  mind  of  the  testator,  or  an  im- 
portunity practiced,  which  he  could  not  resist,  or  to  which  he  yielded  for  the 
sake  of  peace."  Trumbull  v.  Gibbons,  22  N.  J.  Law,  136.  "The  inauenee 
must  be  such  as  in  some  degree  or  in  some  extent  to  deprive  the  party  af- 
fected tliereby  of  his  free  agency,  and  to  make  the  will  not  the  product  of  his 
own  untrammelled  thought."  IJarm.  "Wills,  132.  "No  matter  how  littlethe 
influence,  if  the  free  agency  is  destroyed,  it  vitiates  the  act  which  is  the  re- 
sult of  It."  Rollwagen  v.  Rollwagen,  63  N.  Y.  519;  Turner  v.  Cheetman, 
15  N.  J.  Eq.  265.  "The  undue  influence  is  not  often  the  subject  of  direct 
proof.  It  can  be  shown  by  all  the  facts  and  circumstances  surrounding  the 
testator;  the  nature  of  the  will;  his  family  relations;  the  condition  of  hia 
health  and  mind;  his  dependency  upon,  and  subjection  to,  the  control  of  the 
person  supposed  to  have  wielded  the  influence;  the  opportunity  and  disposi- 
tion of  the  person  to  wield  it,  and  the  acts  and  declarations  of  such  person." 
Rollwagen  v.  Rollwagen,  supra.  "Perhaps  the  most  probable  instance  of 
such  a  dominion  being  acquired  Is  that  of  an  artful  woman  •  *  •  hav- 
ing taken  possession  of  a  man,  and  subdued  him  to  her  purpose."  Mountain 
V.  Ben,net,  1  Cox,  355.  "If  a  wife  by  falsehood  raises  prejudice  in  the  mind 
of  her  husband  against  those  who  would  be  the  natural  objects  of  his  bounty, 
and  by  contrivance  keeps  him  from  intercourse  with  his  relatives,  to  the  end 
that  these  impressions  which  she  knows  he  had  thus  formed  to  their  disad- 
vantage may  never  be  removed,  such  contrivance  may  *  *  *  render  in- 
valid any  will  executed  under  false  impressions  thus  kept  alive."  BopseT. 
RossboTough,  6  H.  L.  Gas.  38.  "If  it  [the  court]  sees  that  any  arts  or  strata- 
gems, or  any  undue  means,  have  been  used ;  if  it  sees  the  least  speck  of  im- 
position at  t^e  bottom ;  *  *  *  if  there  be  the  least  »cfntt7/a  of  fraud.— this 
court  will,  and  ought  to,  Interposa"  Uuguenin  v.  Baseley,  14  Ves.  289. 
"Where  the  will  is  unreasonable  in  its  provisions,  and  inconsistent  with  the 
duties  of  the  testator  with  reference  to  his  property  and  family,  or  what  the 
civilians  denominated  an  'inufflcious  testament,' this  of  itself  will  impose 
upon  those  claiming  under  the  instrument  the  necessity  of  giving  some  les- 
sonable  explanation  of  the  unnatural  character  of  the  will."  1  fiedf.  Wills, 
516.  "Apparent  inequality  or  unreasonableness  In  a  testamentary dis|H>sition 
is  entitled,  in  proportion  to  its  degree  of  flagrancy,  to  some  auxiliary  infla- 
ence;  *  *  *  and,  unexplained,  combined  with  other  corroborating  eTi- 
dence,  it  may  be  entitled  to  great  influence."  Kevil  v.  Kenil,  2  Busb,  611- 
"Such  an  unnatural  exclusion  from  a  just  and  equal  share  of  his  estate  is  a 
strong  circumstance  to  show  either  mental  incapacity  or  undue  influence." 
Reynolds  v.  Root.,  62  Barb.  250.  "For  such  gross  inequality  no  reason  Is 
suggested  in  the  document  itself,  or  by  the  proof  on  the  trial.  The  testator 
bad  an  unquestionable  power  to  mal<e  such  a  will;  but  its  apparent  unreason- 
ableness requires  satisfactory  evidence  that  it  was  the  free,  deliberate  off- 
spring of  a  rational,  self-poised,  and  clearly-disposing  mind.  *  •  *  Whilst, 
therefore,  the  testamentary  right  should  be  carefully  guarded  and  fnithfoll; 
vindicated,  this  court  should  be  vigilant  to  prevent,  as  far  as  it  can,  the  abuse 
of  that  right,  by  withholding  its  approving  seal  from  a  document  so  unnatiuil 
and  so  questionable  as  to  freedom  and  capacity  as  that  now  under  its  final 
consideration."  Harrel  y.Harrel,  1  Duv.  203.  "Where  the  party  to  be 
benetited  by  the  will  has  a  controlling  agency  in  procuring  its  formal  execQ- 
tion,  it  is  universally  regarded  as  a  very  suspicious  circumstance,  and  one  re- 
quiring the  fullest  explanation."  1  Redf.  Wills,  515;  Marx  v.  MeGlytm,  88 
St.  Y.  358.  "Direct  evidence  of  her  control  in  these  matters — of  her  actnal 
exercise  of  undue  influence  in  procuring  her  will  to  be  executed  by  him— 
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coQld  bardly  be  expected.  The  means  of  keeping  the  influence  out  of  sight 
■were  too  many,  and  of  too  easy  application.  But,  wlien  such  is  the  array  of 
circnmstances,  when  such  a  result  is  attained  without  any  more  substantial 
apparent  cause,  we  are  justified  in  saying  from  the  evidence  that  the  only 
cause  to  be  inferred  which  is  in  the  least  degree  adequate  to  produce  the  re- 
suit  is  a  long-continued,  persistent,  overpowering  influence,  to  which  his 
condition  rendered  him  peculiarily  subject,  and  wliicli  she  was  as  peculiarily 
in  a  position  to  exercise."  Ddafleld  v.  Parish,  25  N.  T.  95.  "Undue  influ- 
ence  must  be  an  Influence  exercised  In  relation  to  the  will  itself,  not  an  infln- 
ence  in  relation  to  other  matters  or  transactions.  Bnt  this  principle  must  not 
be  carried  loo  far.  Where  a  jury  sees  that,  at  and  near  the  time  when  the  will 
sought  to  be  impeached  was  executed,  the  alleged  testator  was  In  other  impor- 
tant transactions  so  under  the  influence  of  the  person  benefited  by  the  will 
that  as  to  them  he  was  not  a  free  agent,  but  was  acting  under  undue  control, 
the  circumstances  may  be  such  aa  fairly  to  warrant  the  conclusion,  even  in 
the  absence  of  evidence  bearing  directly  on  the  execution  of  the  will,  that  in 
regard  to  that  also  the  same  undue  influence  was  exercised."  Boyte  v.  lioss- 
borough,  supra.  "A  party  who  offers  an  instrument  for  prolate  as  a  will 
most  show  satisfactorily  that  it  is  the  will  of  the  alleged  testator,  and  upon 
this  question  he  has  the  burden  of  proof.  U  he  fails  to  satisfy  the  court  that 
tlie  instrument  speaks  the  language  and  will  of  the  testator,  probate  must  be 
refused.  *  •  •  it  is  not  the  duty  of  the  court  to  strain  after  probate,  nor 
in  any  case  to  grant  it,  when  grave  doubts  remain  wholly  unremoved,  and 
great  difficulties  oppose  themselves  to  so  doing."  Delafleld  v.  Parish, 
tupra, 

I  have  here  cited  the  authorities  most  favorable  to  the  contestants;  but,  as 
stated  in  Cudney  v.  Cudney,  68  N.  Y.  152,  "to  invalidate  a  will  on  the  ground 
of  undue  influence,  there  must  be  atiirmative  evidence  of  the  facts  from  which 
such  influence  is  to  be  inferred.  It  is  not  sufficient  to  show  that  a  party  l)en- 
efited  by  a  will  had  the  motive  and  opportunity  to  exert  such  influence.  There 
must  be  evidence  that  he  did  exert  it,  and  so  control  the  actions  of  the  testa- 
tor, either  by  importunities  which  he  could  not  resist,  or  by  deception,  fraud, 
or  other  Improper  means,  that  the  instrument  is  not  really  the  will  of  the  tes- 
tator." The  exercise  of  undue  influence  is  not  a  question  of  the  age,  the  in- 
firmities, or  the  physical  weakness  of  a  testator,  but  of  his  strength  of  mind 
to  resist  the  will  of  others.  In  determining  the  issue  of  a  given  case,  the 
motive  and  opportunities  for,  and  the  means  used  for,  the  exertion  of  the  In- 
flaenoe.  the  ability  of  the  suspected  party  to  assert  and  maintain  his  suprem- 
acy in  his  effort  to  stifle  the  impulses  of  natural  affection,  or  the  desire  to  care 
for  others  in  dispensing  his  bounty,  are  matters  for  consideration.  In  this 
case  the  decedent,  though  of  middle  age,  in  good  health,  and  of  sound  mind, 
was  as  submissive  to  the  domination  of  his  wife  as  tliough  he  were  enfeebled 
by  age,  or  were  an  invalid  in  the  sight  of  death;  and  she,  under  such  circum- 
stences,  had  used  the  delicate  arts  of  a  refined  womanhood  to  accomplish 
her  sinister  ends.  The  mental  weakness  of  the  decedent  was  that  which  was 
the  result  of  a  passive  nature,  without  the  power  of  self-assertion  against  her 
overruling,  positive  mind.  A  strong  case  is  made  by  the  contestants;  and, 
bnt  for  the  important  fact  completely  established,  which  to  my  mind  is  deci- 
sive in  respect  to  the  validity  of  the  will,  it  would  be  rejected.  It  is  probable 
that  the  scheme  of  reciprocal  wills  was  the  suggestion  of  the  wife  under  the 
belief  that  she,  being  eight  years  his  junior,  would  outlive  him.  The  proofs 
show  that  it  was  she  who  dictated  the  gift  to  each  of  his  children  of  the  trifling 
pittance  of  6100  out  of  his  estate.  But,  if  she  was  sordid  and  grasping,  he 
was  mean,  as  evidenced  by  his  allowing  liis  first  wife  to  support  his  children 
from  the  time  of  his  separation  until  his  death.  When  the  will  was  made,  he 
knew  that  his  second  wife  had  abundant  means  which  he  would  take  if  her 
death  preceded  his,  and  he  also  knew  that  he  had  but  a  trifling  present  estate. 
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and  that  what  he  gave  was  only  an  estate  in  expectancy,  in  value  not  more 
than  one-half  of  that  of  his  wife.  It  was  five  years  before  the  life-tenancy  of 
his  mother  was  terminated,  Hnd  he  came  into  possession  of  the  property  left 
him  as  remainder-man  under  bis  father's  will.  At  any  time  previous  to  bis 
mother's  death,  had  he  died,  his  wife  would  have  taken  only  the  small  estate, 
if  any,  which  he  bad.  Had  she  died  the  day  after  the  wills  were  made,  be 
would  have  taken  an  estate  which  at  her  death  is  shown  to  have  been  worth 
$5U,000.  If  the  scheme  of  reciprocal  wills  was  concocted  by  the  wife,  I  am 
convinced  that  he  acquiesced  in  it  intelligently  and  understandingly  and  vol- 
untarily, under  the  selfish  belief  that  it  would  be  greatly  to  his  advantage,  if 
he  outlived  her.  He  was  willing  take  his  chances.  With  her  increasing 
habits  of  dissipation,  he  might  well  believe  that  he  would  outlive  her;  and, 
as  his  death  only  preceded  hers  by  four  months,  if  such  was  his  belief  his  cal- 
culation was  not  far  from  right.  But  he  lived  in  fair  health  six  years  after 
the  date  of  the  instrument,  and  never  disavowed  its  provisions.  At  any  time 
be  could  have  formally  revoked  it,  or  could  have  made  another  by  which  his 
children,  to  whom  he  owed  a  parental  duty,  would  have  been  provided  for. 
That  his  thoughts  had  been  turned  to  the  subject  is  shown  by  the  testimony 
of  Mr.  White,  the  draughtsman  of  theinstrament  under  consideration,  to  whom 
be  stated  that  he  wished  to  see  him,  to  make  a  new  will.  He  neglected  his 
opportunity  or  abandoned  his  purpose;  and,  as  a  consequence,  one  son  is  coldly 
shut  off  with  a  pittance,  and  the  other,  a  helpless  imbecile,  is  cruelly  denied 
the  sustenance  to  which  the  law  of  nature  entitles  him.  His  father's  treats 
ment  of  him  was  brutal.  But  under  the  law  the  injustice  of  a  competent  tes- 
tator towards  the  natural  objects  of  bis  loving-kindness  and  bounty  cannot 
affect  the  validity  of  his  will,  and  I  am  compelled  to  hold  that  the  contestants 
have  failed  to  sustain  their  allegation  of  undue  influence.  A  decree  of  pro- 
bate may  be  presented. 


In  re  Baddb's  Estate. 
(Stmrogale^B  Court,  New  York  County.    April  98, 1890.) 

JUBOMSKT — CJOLLATKBAL  ATTACK— NbW  YoKK  CitT  CkjtTBT. 

Under  Code  Civil  Proo.  N.  Y.  i  8W,  Bubd.  8,  withholding;  jurisdiction  from  the  dttf 
court  of  New  York  In  actions  against  an  executor  or  administrator  in  his  indlTidual 
capacity,  a  judgment  recovered  in  that  court  against  an  administrator  Is  void, 
though  he  appeared  and  answered  in  the  action,  and  may  be  adjudged  such  by  the 
surrogate  intne  accounting  prooeedlnga  by  the  administrator. 

Application  by  the  administrator  of  the  estate  of  William  Badde  for  an  order 
striking  out  the  name  of  Mary  L.  Tyler  as  a  party  to  the  proceeding  for  the 
settlement  of  his  accounts  as  administrator. 

Herman  F.  Koepe,  tor  the  administrator.  Lord,  Day  c£  Lord,  for  Maiy  L. 
Tyler. 

Bansoh,  S.  During  the  pendency  of  the  proceeding  of  the  accounting  of 
the  administrator  herein,  in  1887,  Mary  L.  Tyler,  the  respondent,  was  allowed 
to  intervene,  and  was  made  a  party  to  the  proceeding,  by  an  order  entered  Feb- 
ruary 15,  1887.  Her  petition,  upon  which  the  order  was  based,  set  forth, 
among  other  things,  that  she  was  a  judgment  creditor  of  decedent;  that  on  or 
about  May  4,  1886.  she  served  her  proof  of  claim  upon  the  administrator,  and 
thereupon  received  a  notice  disputing  the  same,  whereupon  she  served  upon 
the  administrator's  attorney  an  order  to  refer  the  claim,  which  was  not  ao- 
cepted.  In  October,  1886,  the  administrator  filed  his  account,  and,  objections 
thereto  having  been  made,  a  reference  was  ordered.  In  March,  1887,  the  ad- 
ministrator was  allowed  to  file  an  amended  account,  to  which  objections  were 
made  and  reference  ordered.  In  April,  1888,  the  report  of  the  referee  was 
confirmed,  except  as  to  one  item,  concerning  which  further  testimony  was 
taken,  and  in  July,  1888,  the  final  report  of  the  referee  was  confirmed,  and  in 
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Ifovember  of  the  same  year  a  decree  was  entered,  which  provided  that  the  ad- 
□ainistrator  should  at  once  file  a  supplemental  account.  Such  account  was  not 
filed,  and  on  the  application  of  Mary  L.  Tyler,  the  alleged  judgment  creditor, 
an  order  was  entered  March  24, 1889,  directing  the  administrator  to  fllesuch  ac- 
count on  or  before  April  1st  Instxnt.  Application  is  now  made  by  the  admin- 
istrator for  an  order  striking  out  the  name  of  Mary  L.  Tyler  as  a  party  to  the 
proceeding,  and  adjudging  that  she  has  no  standing  as  a  creditor,  upon  the 
ground  that  the  judgment  she  recovered  against  the  administrator  was  wholly 
-void  and  without  effect,  and  that  by  the  lapse  of  six  months  after  the  rejection 
of  her  claim,  without  the  commencement  of  an  action  to  enforce  its  payment. 
It  was  therefore  barred.  If  this  judgment  is  invalid,  the  creditor  not  having 
commenced  an  action  within  six  months  after  the  rejection  of  her  claim,  it  is 
barred  by  the  short  statute  of  limitations.  1  am  satisfied  that  the  surrogate  has 
power  to  determine  the  validity  of  this  judgment,  (see  In  re  Depuy's  Bttate,  8 
N.  Y.  Supp.  229,)  though,  if  it  were  confessedly  recovered  in  a  court  of  compe- 
tent jurisdiction,  it  could  not  l)e  attacked  here,  {McNulty  v.  Hurd,  72  X.  Y.  518; 
Freeman  v.  Nelson,  4  Kedf.  Sur.  874.)  But  that  is  the  precise  question  in  this 
case:  Had  the  city  court  jurisdiction,  and,  if  not,  was  that  defect  waived  by 
the  administrator,  who  appeared  and  answered  in  the  action?  The  action 
brought  against  him  was  for  the  rent  of  premises  hired  by  the  decedent  in  his 
life-time,  and  for  damages  for  alleged  waste  committed  thereon.  Sulidivision 
S  of  section  316  of  the  Code  of  Civil  Procedure,  limiting  the  jurisdiction  of  the 
marine  court,  provides  that  it  has  not  jurisdiction  of  an  action  commenced 
against  an  executor  or  administrator  in  his  representative  capacity.  It  is  also 
claimed  that,  the  city  court  having  jurisdiction  of  the  subject-matter  of  the 
action,  consent  gave  jurisdiction  over  the  defendant,  who  voluntarily  sub- 
mitted. I  do  not  agree  with  this  proposition.  In  Davidaburgh  v.  Insur- 
ance Co.,  (reported  in  90  N.  Y.,  at  page  526,)  an  action  was  commenced  in 
the  city  court  of  Brooklyn  against  a  domestic  corporation.  By  the  Laws  of 
1870,  jurisdiction  is  conferred  on  that  court  "where  any  of  the  defendants 
shall  reside,  or  are  personally  served  with  a  summons,  within  the  said  city." 
The  defendant  appeared,  (the  summons  having  been  served  upon  its  secretary, 
who  resided  in  Brooklyn,)  and  at  the  close  of  plaintiff's  case  moved  that 
the  complaint  be  dismissed  on  the  ground  of  want  of  jurisdiction.  This  mo- 
tion was  granted.  The  court  of  appeals  say:  "The  defendant  did  not  take 
the  objection  [want  of  jurisdiction]  by  its  answer,  but  at  the  end  of  the  plain- 
tiff's case.  Tne  point  of  time  does  not  seem  material.  The  court  could  not 
acquire  jurisdiction  by  consent,  and  might,  whenever  its  attention  was  called 
to  the  defect  in  the  proceedings,  refuse  to  exceed  the  powers  conferred  by  the 
law  of  its  creation.  There  are,  no  doubt,  many  cases  where  the  court,  hav- 
ing jurisdiction  over  the  subject-matter,  may  proceed  against  a  defendant  who 
Yolantarily  submits  to  its  decision;  but,  where  the  state  prescribes  conditions 
under  which  a  court  may  act,  those  conditions  cannot  be  dispensed  with  by 
litigants,  for  in  such  a  case  the  particular  condition  or  statue  of  the  defend- 
ant is  made  a  jurisdictional  fact."  In  Risley  v.  Bank,  83 K.  Y.  S37,  the  court 
say:  "Where  a  court  has  jurisdiction,  it  has  a  right  to  decide  every  question 
which  occurs  in  the  cause ;  *  *  *  and  an  erroneous  ruling  or  decision,  in 
the  course  of  the  proceedings,  does  not  render  its  judgment  void;  but  a  court 
authorized  by  statute  to  entertain  jurisdiction  in  a  particular  case  only,  if  it 
undertakes  to  exercise  the  power  and  jurisdiction  conferred  in  a  case  to  which 
the  statute  has  no  application,  acquires  no  jurisdiction,  and  its  judgment  is  a 
nullity,  and  will  so  be  treated  when  it  comes  in  question,  either  directly  or 
collaterally."  See, also,  cases  cited.  InCallahan-^. Mayor, etc.,  QG'H.Y.Qb^, 
an  action  was  brought  in  the  marine  court  to  recover  salary  alleged  to  be  due 
and  unpaid  plaintiff's  testator  as  assistant  sergeant  at  arms  of  the  board  of 
aldermen.  Defendant  appeared  and  an:jwered  by  attorney,  and  at  the  close 
of  the  evidence  moved  to  dismiss  the  complaint  on  the  ground,  among  others. 
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that  the  marine  court  "had  no  jurisdiction  of  the  action  or  of  the  defendant;" 
which  motion  was  denied,  and  judgment  directed  for  plaintiff.  The  court  of 
appeals  held  that  the  officers  in  a  municipal  corporation  cannot,  by  consent  or 
omission  to  object,  give  to  a  court  jurisdiction  in  an  action  against  tlie  cor- 
poratiOD  where  the  law  has  conferred  elsewhere  exclusive  jurisdiction  of  ac- 
tions against  it,  and  that  the  appearance  and  answer  by  attorney  of  defendant 
was  not  a  waiver  of  the  question  of  jurisdiction,  and  did  not  confer  jurisdic- 
tion. The  decisions  above  cited  are  in  point  with  and  cover  all  the  questioni 
arising  in  the  case  at  bar.  I  hold,  therefore,  that  the  judgment  recovered  was 
invalid  and  void;  and  that  the  claim  of  the  creditor  having  been  disputed 
and  rejected,  and  no  action  commenced  by  her  to  enforce  it  within  six  months 
from  its  rejection,  she  is  barred  by  the  statute  of  limitations,  and  is  notapai^ 
interested  in  the  proceeding  herein. 
The  application  is  grant^L 

In  n  Kooh'b  Estatb. 
(Swrrogate't  Court,  New  York  County.    Hay  8, 1890.) 

1.  DXSCBKT  ASD  DiSTBtBOTlOS— RIGHTS  0»  WlDOW. 

Laws  N.  Y.  1889,  c.  406,  $  1,  (amending  Rev.  St.  H.  T.  pt.  2,  o.  2,  as  amended  bj 
Laws  1880,  c.  820,)  providing  that,  U  an  "intestate"  shall  leave  m  widow  and  de- 
scendants, the  widow,  in  addition  to  any  interest  she  may  be  entitled  to  nnder  the 
preceding  sections  of  chapter  2,  (wtdoh  relate  to  the  descent  of  real  proper^,) 
sliall  be  entitled  to  the  use  during  her  life  of  an  additional  portion  of  the  estate,  not 
exceeding  in  value  <l,000,  has  no  application  where  a  person  dies  testate. 
IL  Bamb — AxiiOWANCB  or  Febbonaltt. 

Laws  K  Y.  1889,  o.  406,  $  2,  (amending  Laws  N.  T.  1842,  c.  167,  t  2,)  provides,  when 
a  man  dies,  leaving  a  widow,  there  shall  be  set  apart  tor  the  use  of  snoh  widow 
necessary  household  furniture,  provisions,  or  other  personal  property,  to  tlie  value 
of  not  exceeding  $150,  in  addition  to  the  personal  jiroperty  now  exempt  from  appraisal 
by  said  section :  "  and  in  case  the  interest  of  a  widow  in  the  real  estate  of  a  deceased 
husband,  in  addition  to  her  dower  right,  and  tog^ether  with  said  (150,  sliall  be  of  less 
value  than  (1,000, "  the  appraisers  snail  set  apart  to  her  personal  property  which, 
together  with  the  real  estate,  shall  amount  to  (1,0(X).  if  etd,  that  the  widow  is  not 
entiUed  to  the  additional  personal  property  to  make  the  (1,000,  except  where  her 
husband  leaves  real  estate. 

Application  by  the  widow  of  William  Koch,  deceased,  to  have  property  be- 
longing  to  the  estate  set  apart  to  her. 
Peter  Cook,  for  petitioner.    &eorge  Haas,  for  the  executor. 

Bamsom,  S.  Application  is  made  by  the  widow  of  decedent  for  a  decree  re- 
quiring the  executor  to  set  apart  property,  as  prescribed  by  chapter  406,  Lav* 
1889.  The  testator  died,  leaving  no  real  estate  or  interest  in  real  estate,  and 
by  his  will  bequeathed  all  his  personal  property  to  his  wife,  the  petitioner 
herein,  except  a  certain  mortgage  of  SI, 000,  which  was  bequeathed  to  his  in- 
fant son.  By  the  inventory  which  has  been  duly  made  and  filed  it  appeals 
that  the  entire  value  of  the  personalty  is  about  $1,200,  including  the  mortgage 
above  mentioned.  It  is  claimed  by  the  petitioner  that.  In  addition  to  the  prop- 
erty bequeathed  to  her,  the  executor  should  set  apart  other  property  to  the 
value  of  $850.  She  evidently  applies  under  section  1,  o.  406,  Laws  1889,  but 
this  section  applies  only  to  cases  of  intestacy.  It  amends  chapter  2  of  part  2 
of  the  Revised  Statutes,  as  amended  by  chapter  820  of  the  Laws  of  18^10,  by 
making  an  additional  section  to  said  chapter,  to  be  known  as  section  30,  which 
is  as  follows:  "If  the  intestate  shall  leave  a  widow  and  a  descendant  or  de- 
scendants, then  such  widow,  in  aildltion  to  any  interest  to  which  she  may  be 
entitled  under  the  preceding  sections  of  said  chapter  two.'  shall  be  entitled  to 
the  use,  during  her  life,  of  an  additional  portion  of  the  estate,  not  exceeding 
in  value  one  thousand  dollars;  and,  in  case  the  intestate  shall  leave  a  widow 

'The  preceding  seottons  relate  to  the  descent  of  real  property. 
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and  no  descendant  or  descendants,  then  the  widow  shall  be  entitled  to  the  ab- 
solute ownership,  in  fee,  of  such  additional  portion  of  the  estate." 

I  am  of  opinion  that  section  2  of  the  act  of  1889,  (supra,)  which  amends  see-, 
tion  2,  chapter  157  of  the  Laws  of  1842,  is  applicable  to  this  case.    It  is  as  fol- 
lows:    "Sec.  2.  When  a  man  having  a  family  shall  die,  leaving  a  widow  or 
minor  chiid  or  children,  there  shall  be  inventoried  bj  the  appraisers,  and  set 
apart  for  the  nse  of  such  widow  and  child  or  children,  or  for  the  use  of  such 
child  or  children,  in  the  miinner  now  prescribed  by  the  ninth  section  of  title 
third,  chapter  sixth,  of  part  second  of  the  Revised  Statutes,  necessary  household 
furniture,  provisions,  or  other  personal  property,  in  the  discretion  of  said  ap* 
praisera,  to  the  valne  of  not  exceeding  8150.  in  addition  to  the  articles  of  per- 
sonal property  now  exempt  from  appraisal  by  said  section.    And  in  case  the 
interest  of  a  widow  in  the  real  estate  of  a  deceased  husband,  in  addition  to 
ber  dower  right,  and  together  with  said  one  hundred  and  fifty  dollars,  shall  be 
of  less  value  than  one  thousand  dollars,  then  said  appraisers  shall  set  apart 
for  the  use  of  such  widow,  or  for  the  use  of  such  widow  or  child  and  children, 
in  the  manner  hereinbefore  prescribed,  personal  property,  which,  together 
with  said  real  estate,  shall  amount  to  one  thousand  dollara  in  value.    Stdd  ap- 
praisers are  authorized  to  make  an  appraisal  of  the  real  estate  to  which  the 
widow  may  be  entitled,  for  the  purposes  of  this  section.     The  provisions  of 
this  section  shall  apply  where  a  man  dies  intestate,  as  well  as  where  he  leaves 
a  last  will  and  testament."    The  Reviseil  Statutes,  (part  2,  c.  6,  tit.  8,  art.  1, 
§  9,)  as  amended  by  Laws  1874,  c.  470,  provide  that  certain  personal  property 
enumerated  in  the  section  shall  not  be  deemed  assets  of  a  man  dying  and  leav- 
ing a  widow  or  a  minor  child  or  children,  but  shall  be  included  and  stated  in 
the  inventory  of  .the  estate  without  being  appraised.    Under  the  Revised 
Statutes  (before  their  amendment  in  1874)  and  the  act  of  1842,  it  was  settled 
that  the  appraisers  must  set  apart  property  to  the  value  of  8150  in  addition 
to  the  articles  specified  as  exempt,  {SheMon  v.  Bliss,  8  N.  Y.  31,)  and  the  ex- 
emption of  "  household  furniture  which  shall  not  exceed  9150  in  value, "  added 
to  the  Revised  Statutes  by  the  act  of  1874,  is  in  addition  to  that  specified  in 
the  act  of  1842.     In  re  Miller,  1  Law  Bui.  48;  Redf.  Sur.  Fr.  ^.9,5.    The  act 
of  1874  in  no  wise  repeals  the  act  of  1842,  bnt  both  m  ust  be  read  and  construed 
together.    In  re  Bisemann,  8  Dem.  Sur.  72.     The  amendment  of  section  2  of 
the  Laws  of  1842  by  the  act  of  1889  relates  to  a  case  where  the  interest  of  a 
widow  in  the  real  estate  of  her  deceased  husband  in  addition  to  her  dower 
right,  and  together  with  the  8150,  shall  be  of  less  valne  than  81.000;  then  the 
appraisers  shall  set  apart  personal  property,  which,  together  with  said  real  es- 
tate, shall  amount  to  $1,000  in  value.    I  am  of  the  opinion  that  this  provis- 
ion only  applies  where  real  estate  is  left;  that  it  does  not  mean  that,  where  a 
man  dies  leaving  no  real  estate,  the  appraisers  shall  set  apart  personal  prop- 
erty to  the  value  of  81,000  in  addition  to  those  articles  enumerated  in  the  Re- 
vised Statutes,  supra.    In  other  words,  where  a  man  dies  leaving  personal 
property  only,  the  law  is  in  precisely  the  same  condition  it  was  before  the  act 
of  1889  was  passed.    By  the  inventory  made  and  filed  herein  it  appears  that 
there  is  personal  property  which  would  come  within  the  enumeration  of  ar- 
ticles exempted  by  the  Revised  Statutes,  supra;  this  property,  however,  is  be- 
qneathed  to  the  widow.    Snboiit  decree  directing  that  the  appraisers  hereto- 
fore appointed  shall  inventory  and  set  apart,  for  the  use  of  the  widow  and 
minor  child,  necessary  household  furniture,  provisions,  or  other  personal 
property,  in  their  discretion,  to  the  value  of  not  exceeding  8160,  in  addition 
to  the  articles  of  personal  propert/  now  exempt  from  appraisal  by  Bevised  Stat- 
otw,  pt.  2,  c  6,  tit.  3,  §  9. 
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LtTX  V.  Davidson,  Sheriff. 
{Supreme  Court,  Oeneral  Term,  Mrst  Department.    April  18, 1890.) 

AMIONIIEJIT  VOB  BlENBVIT  07  CbBSITOKS — AOTION  BT  AggiaNBB. 

The  bonaficUis  of  an  assifcnment  for  benefit  of  creditors  may  be  litigated  in  as 
aetiion  by  the  assignee  against  a  sheriff  for  seizing  the  assigned  property  ander  aa 
attachment  against  the  assignors,  and  proof  that  the -assignment  is  frandolent  will 
preclude  a  recovery,  though  the  attachment  was  vacated  for  fraud  after  the  as- 
signee brought  his  suit. 

Appeiil  from  circuit  court.  New  York  county. 

Action  by  Samuel  D.  Lux  against  Alexander  Y.  Davidson  as  sheriff  of  the 
city  and  county  of  New  York.  Plaintiff  appeals  from  a  judgment  entered 
upon  a  dismissal  of  bis  complaint.    For  former  report,  see  8-N.  Y.  Snpp.  933. 

Argued  before  Van  Brunt,  P.  J.,  and  Bbadt  and  BARTijrrT,  JJ. 

Rudolph  Sampter,  for  appellant.     W.  Bourke  Coekran,  for  respondent. 

Bradt,  J.  This  action  was  brought  to  recover  for  the  wrongful  conver- 
sion and  taking  of  personal  property.  The  plaintiff  claimed  to  be  the  owner 
of  it  by  virtue  of  a  general  assignment  for  the  beneflt  of  creditors,  made, 
executed,  and  delivered  to  him  by  Samuel  Micbaelis  and  Moritz  Michaelis. 
under  which  the  plaintiff  took  immediate  possession  of  the  property.  Tlie 
defendant  claimed  immunity  under  the  law  by  virtue  of  an  attachment  whicb 
was  duly  issued  against  the  property  of  the  assignors,  and  proposed  upon  the 
trial  to  investigate  the  bona  fides  of  the  assignment  as  matter  of  defense.  To 
this  the  plaintiff  objected,  upon  the  ground  that  the  attachment  had  been  va- 
cated, and  the  defendant,  therefore,  was  not  in  a  position  to  avail  himself  of 
the  defense  suggested.  The  objection  was  overruled,  nnder  exception.  The 
plaintiff,  to  fortify  the  position  just  stated,  offered  in  evidence  orders  of  the 
special  and  general  terms  of  the  city  court  vacating  the  attachment  mentioned, 
on  the  original  papers.  They  were  rejected  nnder  exception.  The  defend- 
ant's counsel  admitted  the  taking  of  the  property  under  the  attachment,  and 
the  plaintiff's  counsel  admitted,  in  view  of  the  ruling  of  the  court,  that,  if  the 
hona  fldea  of  the  assignment  could  be  litigated  in  this  controversy,  the  as- 
signment would  be  held  fraudulent  as  against  creditors.  And  this  admission 
raises  the  only  question  whicb  springs  out  of  this  appeal,  and  it  seems  to 
have  been  decided  against  the  contention  of  the  appellant.  In  Bowe  v. 
Arnold,  81  Hun,  258,  Judge  Danibls  said:  "But  if  the  seizure  made  by  the 
sheriff  under  the  attachment  shall  be  questioned  by  an  action  in  favor  of  the 
debtor's  vendee,  it  may  be  defended  upon  allegations  and  evidence  showing 
the  title  of  the  latter  to  be  fraudulent;"  citing  for  this  proposition  the  caseof 
Rinohey  v.  Stryker,  28  N.  Y.  45.  In  the  case  of  Rinehey  v.  atryker  the  sub- 
ject was  thorouglily  discussed,  and  it  was  held  that  a  party  procuring  an  at- 
tachment was  not  to  be  deemed  a  mere  creditor  at  large  of  the  defendant  after 
the  writ  was  served,  but  a  creditor  having  a  speciQc  lien  upon  the  goods  at- 
tached ;  and,  further,  that  the  sheriff,  as  their  bailee,  had  a  like  lien,  and  the 
right  to  show  that  the  plaintiff's  title  to  the  attached  property  was  frandnlent 
as  against  the  attaching  creditor. 

The  proposition  sought  to  be  maintained  by  the  appellant,  namely,  that  a 
creditOE  could  not  attack  a  fraudulent  assignment  by  his  debtor  until  he  bad 
proceeded  with  his  claim  to  judgmentand  execution,  was  there  discussed,  and, 
although  seemingly  maintained  by  some  cases,  was  qualified  by  Denio,  J., 
in  Van  Heuaen  v.  Radcliff,  17  N.  Y.  580,  who  said:  "When  a  conveyance  is 
said  to  be  void  against  creditors,  the  reference  is  to  such  parties,  when  clothed 
with  their  judgments  and  executions,  or  such  other  titles  as  the  law  has  provided 
for  the  collection  of  debts."  And  Bronson,  J.,  in  Noble  v.  Holmes,  5  Hill, 
194,  said:  "The  sale  could  not  be  impeached  by  a  creditor  at  large.  It  must 
be  a  creditor  having  a  judgment  and  execution,  or  some  other  process,  which 
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authorized  a  seizure  of  the  goods. "  And  in  Van  Etten  v.  Hurst,  6  Hill,  311,  be 
said:  Before  creditors  can  attaclc  a  sale  by  a  debtor  fur  fraud,  "they  must 
show  a  judgment  as  well  as  execution;  or  where  *  *  *  they  proceed  by 
attachment,  they  must  show  that  the  justice  had  jarisdiction,  and  that  the  pro- 
cess was  regularly  issued."  It  is  supposed  by  the  appellant  that  the  case  of 
McKinley  T.  Bowe,  97  K.  Y.  93,  is  an  adjudication  in  his  favor,  and  one  which 
sustains  his  contention  with  regard  to  the  necessity  of  having  a  judgment. 
That  case,  it  may  be  justly  said,  is  imperfectly  reported,  but,  so  far  as  it  can 
be  understood,  it  seems  to  have  been  an  action  to  recover  from  Bowe,  as  slierl  ft, 
property  which  he  seized  upon  by  virtue  of  an  execution,  the  plaintiff  claim- 
ing under  a  chattel  mortgage  executed  by  one  Carpenter,  the  judgment  debtor. 
The  court  said  that  Bowe  was  a  trespasser  if  he  took  the  property  of  McKin- 
ley  upon  an  execution  against  Carpenter,  and  that  the  other  defendants  were 
equally  liable,  since  they  indemnified  the  ofiicer,  and  directed  the  taking. 
The  court  further  said,  whether  the  court  were  right  in  holding  that  there 
was  no  such  actual  change  of  possession  as  made  the  mortgage  void,  or 
whether  there  was  such  dispute  upon  the  facts  as  required  a  submission  to 
the  jury,  they  need  not  then  to  determine,  for  the  conclusion  had  been  reached 
that  the  defendants  were  not  in  a  position  to  attack  the  transfer  for  fraud, 
since  they  did  not  show  themsel  ves  to  be  creditors  of  Carpenter,  and  prove 
a  judgment  against  him;  and  that  the  only  answer  made  to  this  dilBculty  was 
that  the  plaintiSs  gave  no  proof  of  a  taking  by  the  defendants,  and  were 
obliged  to  make  out  their  case  by  resort  to  the  admissions  of  the  answer, 
which  admitted,  not  a  wrongful,  but  a  rightful,  taking  by  virtue  of  a  judg- 
ment and  execution  against  Carpenter,  which  are  fully  set  out  in  the  plead- 
ings. And  then  the  court  said  that,  if  the  plaintiffs  made  no  case  without  re- 
sort to  the  answer  to  prove  the  taking,  there  was  great  force  in  the  contention 
that  they  must  take  the  admission  as  it  was  made,  and  not  dismember  it;  but 
that  it  was  not  necessary  to  decide  that  question,,  since,  wholly  independent 
of  that  admission,  there  was  evidence  enough  to  warrant  the  jury  in  finding 
the  taking  by  the  defendants.  Thus  it  was  held  the  plaintiffs'  case  was  made 
out,  and  the  defendants,  not  having  given  proof  upon  the  subject,  had  not 
put  themselves  in  the  position  of  creditors,  and  could  not  assail  the  plaintiffs* 
title,  therefore,  as  fraudulent.  And  the  court  further  naively  remarked  that 
both  parties  tried  the  case  as  if  they  were  equally  afraid  of  the  truth, — the  de- 
fendants omitting  to  prove  their  judgment,  and  the  plaintiff  giving  no  evi- 
dence showing  the  consideration  of  their  note  secured  by  the  mortgage. 
Neither  in  the  proof  nor  in  the  opinion  of  the  court  is  there  any  suggestion  in 
reference  to  the  effect  of  an  attachment,  and  the  cases  to  which  reference  has 
been  made  herein  are  not  cited.  That  case  cannot,  therefore,  be  regarded  as  at 
all  controlling  of  the  question  herein  involved.  It  may  be  further  observed 
that  the  plaintiff  has  no  title  to  the  property  against  the  creditors  of  bis  as- 
signor, the  assignment  being  admittedly  void  as  against  them,  and  it  appears 
that,  although  the  attachment  was  vacated,  that  incident  did  not  occur  until 
after  this  action  was  commenced,  and  the  plaintiff  can  gain  no  advantage, 
therefore,  from  the  assumed  invalidity  of  that  process  when  the  suit  was  com- 
menced. Its  existence  was  a  protection  to  the  sheriff  under  such  circum* 
stances,  in  any  event.  The  case  discussed,  therefore,  in  these  several  aspects, 
leaves  no  doubt  of  the  validity  of  the  judgment  appealed  from,  and  it  should 
be  affirmed,  with  coats. 

Yak  Bbumt,  P.  J.,  concnra. 

Bastlbtt,  J.,  {concurring.)  The  property  which  Is  the  subject  of  dispute  in 
this  action  was  seized  by  the  sheriff  under  a  warrant  of  attachment  against 
the  members  of  the  firm  of  S.  Michaelis  &  Co.     At  the  time  the  goods  in  ques- 
tion were  in  the  possession  of  the  plaintiff,  claiming  to  be  the  general  assignee 
v.  9n.  Y.B.no.  1 0 — 62 
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of  the  firm  for  the  benefit  of  its  creditors.  He  has  brought  this  suit  against 
the  sheriff  to  recover  damages,  on  two  grounds:  First,  because  he  claims 
that  the  taking  of  the  property  under  the  attachment  was  illegal;  and,  fee- 
ondly,  because  be  claims  that  the  sheriff  wrongfully  refused  to  deliver  np  the 
property  after  the  plaintiff  bad  duly  demanded  that  the  same  should  b«  re- 
turned to  hira.  There  is  no  proof  of  any  demand  for  a  return  of  the  goods 
after  the  levy,  so  that  this  appeal  really  turns  upon  the  qu^tion  whether  the 
original  taking  by  the  sheriff  was  lawful.  I  am  unable  to  see  why  it  was  not. 
Tliere  is  a  stipulation  in  the  record  admitting  that  the  property  was  taken 
under  the  attachment  set  forth  in  the  answer,  and  the  case  was  evidently  dis- 
posed of  at  the  circuit  upon  the  streng^th  of  this  admission.  The  attachment 
was  issued  in  a  suit  in  the  city  court  against  Samuel  Michaelis  and  MoriU 
Micliaelis  by  Edward  Friend  et  al.,  and  the  warrant  commanded  the  present 
defendant,  as  sheriff  of  the  city  and  county  of  Kew  York,  to  attach  sufficient 
property  of  the  said  Samuel  Michaelis  and  Moritz  Michaelis  to  satisfy  the  de- 
mand of  the  plaintiffs  in  that  action.  The  process  thus  issued  to  the  sheriff 
constituted  ample  authority  for  his  action  in  levying  upon  any  property  which 
he  could  find  belonging  to  Samuel  Michaelis  and  Moritz  Michaelis  within  the 
county  of  Kew  York.  For  the  purposes  of  this  litigation,  it  is  not  open  to 
dispute  that  the  property  in  controversy  here  was  theirs;  since  it  is  admitted 
in  the  case  that,  if  the  good  faith  of  the  assignment  from  Samuel  Michaelis 
and  Moritz  Michaelis  to  the  plaintiff  can  be  litigated  in  the  present  action, 
the  assignment  is  to  be  deemed  fraudulent  as  against  the  creditors  of  the  as- 
signors. If  the  assignment  is  fraudulent,  of  course  the  plaintiff  has  no  title 
as  against  the  claims  of  creditors;  but  he  contends  that  the  defendant  is  not  in 
a  position  to  question  his  title,  inasmuch  as  that  can  be  done  only  in  behalf 
of  a  judgment  creditor  or  a  creditor  having  an  attachment,  and  the  defend- 
ant, be  says,  represents  neither.  But  at  the  time  of  the  taking  the  sheriff 
certainly  did  represent  an  attachment  creditor.  There  Is  no  suggestion  that 
the  attachment  was  void.  As  long  as  it  remained  in  force,  therefore,  it  was 
a  complete  justification  to  the  defendant.  Dap  v.  Bach,  87  N.  Y.  56.  The 
simp'e  fact  that  the  process  has  since  been  set  aside,  as  having  been  errone- 
ously granted,  does  not  relate  back  so  as  to  change  the  position  of  the  sheriff 
at  the  time  he  took  the  goods,  and  render  his  act  in  so  doing  illegal.  It  might 
well  affect  his  right  to  retain  possession  of  the  property  if  a  return  had  been 
demanded  subsequently, — that  is  to  say,  after  the  attachment  was  vacated; 
but  prior  to  that  time,  in  view  of  the  stipulation  as  to  the  fraudulent  character 
of  the  assignment  as  against  creditors,  the  sheriff  held  the  property  as  the 
representative  of  a  creditor  having  a  specific  lien  thereon  by  attachment,  and 
his  custody  was  therefore  lawful.  Rinchey  v.  Stryker,  28  N".  Y.  45.  As  has 
been  suggested,  a  different  question  would  arise  if  there  were  any  proof  of  a 
demand  for  the  return  of  the  property  after  the  attachment  was  vacated;  but, 
on  the  record  before  us,  1  think  the  case  was  properly  decided  below.  I  am 
therefore  in  favor  of  affirming  the  judgment. 


Gould  v.  Sbnbt  et  al. 
(Supreme  Court,  General  Term,  i'irst  Department.    May  9, 1890.) 

Bqoitt— Aocoinmifa — When  Ordered. 

A  committee  appointed  to  receive  and  disburse  subscriptions  tor  the  pnrpoae  at 
effecting  a  consolidation  ot  certain  railroad  companies,  and  extending  the  linea, 
may  be  required  to  account  to  the  subscribers  tor  the  amount  so  receivra ;  and  it  is 
Immaterial  whether  or  not  they  were  ori^^ally  trustees,  or  were  legally  upointcd. 
Affirming  5  N.  Y.  8upp.  988. 

C0N8OUDA.TION  o*  Railboaj)  Covpanieb. 

A  consolidation  ot  three  railroad  companies  was  proposed,  the  necessary  fonds  to 
be  raised  by  subscriptions  of  the  stockholders  ot  the  several  oompanlas.  It  ws* 
doubtful  whether  one  of  the  companies  (the  R.  Sc  A.)  conld  obtain  legisl*ti  re  oar 
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sent  to  enter  the  oombinatlon,  but  It  was  arranged  that  the  other  two  shonld  oom- 
ttine  at  all  events,  and  the  subscribers  were  aware  of  this.  The  first  call  under  the 
•ntMcription  stated  that  it  was  for  the  extension  of  one  of  the  two  roads  whose  coo- 
Boltdation  was  definitely  arranged  for,  and  for  "other  purposes. "  Afterwards  the 
entire  fund  was  paid  in.  A  committee  was  appointed,  after  the  first  installment 
was  paid,  to  reoeire  and  disburse  the  fund.  After  this  the  consolidation  agreement 
was  filed.  Held,  that  a  loan  by  the  committee  to  the  R.  &  A.  Company,  for  the 
purpose  of  completing  its  line  of  railroad,  to  be  repaid  In  case  the  agreement  should 
not  become  operative  as  to  that  company,  was  a  misappropriation  of  the  fund,  for 
Which  they  became  liable  to  account  to  the  subscribers  upon  the  legislature  refus- 
ing to  consent  to  the  company  entering  the  combination ;  but  that  the  shareholders 
could  not,  at  the  time  of  compelling  such  accounting,  insist  that  the  committee 
should  also  account  for  bonds  taken  by  them  as  collateral  for  the  loan.  Reversing 
6  N.  Y.  Supp.  928. 

Appeal  from  special  term.  New  York  county. 

Action  by  Uavid  H.  Gould,  who  sues  for  himself  and  others,  against  George 
I.  Seney,  Samuel  Sbethar,  Metropolitan  National  Bank,  and  the  Ohio  Central 
Railroad  Company.  Plaintiff  appeals  from  the  final  judgment  entered  therein, 
and  from  portions  of  the  interlocutory  judgment. 

Argued  before  Van  Brunt,  P.  J.,  and  Beady  and  Daniels,  JJ. 

Oliver  P.  Buel  and  Qeorge  M.  Hanoood,  for  appellant.  Thomas  Thacher, 
John  W.  Simpson,  and  Fisher  A.  Baker,  for  respondents. 

Daniels,  J.  The  action  was  brought  by  the  plaintiff  In  his  own  behalf, 
and  for  others  similarly  situated,  as  subscribers  to  a  fund  for  the  construction 
and  completion  of  a  railway.  Prior  to  the  making  of  the  subscriptions  to 
create  the  fund  for  this  object,  a  railway  had  been  constructed  from  Toledo, 
in  the  state  of  Ohio,  to  Canton,  in  the  same  state.  A  railway  had  also  been 
chartered  by  the  state  of  Virginia,  and  mainly  constructed  from  the  city  of 
Bichmond  to  Clifton  Forge,  and  a  third  railway  had  been  provided  for  by  a 
charter  in  the  state  of  West  Virginia  from  Point  Pleasant,  on  the  Ohio  river, 
to  the  falls  of  the  Kanawha,  or  the  mouth  of  the  Gauley.  The  first  of  these 
roada,  with  the  right  to  extend  it  to  the  Ohio  river,  was  owned  by  the  Ohio 
Central  Railroad  Company,  and  the  line  from  that  point  southerly,  no  part  of 
which  had  been  constructed,  was  within  the  charter  of  the  Atlantic  &  North- 
western Kailroad  Company;  while  the  third  road,  designed  to  and  extending 
to  the  city  of  Richmond,  was  the  property  of  the  Richmond  &  Alleghany  Rail- 
road Company.  A  conference  is  shown  to  have  taken  place  early  in  the  year 
IV&l  for  the  combination  of  these  three  lines  into  one  railroad,  extending  from 
Toledo,  in  the  state  of  Ohio,  to  Richmond,  in  the  state  of  Virginia.  This  was 
in  the  nature  of  an  informal  meeting  of  the  directors  of  the  different  corpo- 
rations, and  it  resulted  in  an  agreement  to  endeavor  to  raise  a  fund  of  $5,000,- 
000  froiu  the  individuals  interested  in  the  properties  of  these  different  compa- 
nies, to  complete  the  construction  and  equipment  of  the  railways,  and  thereby 
form  a  continuous  line  from  Toledo  to  Richmond;  and,  pursuant  to  the  un- 
derstanding which  was  reached  between  these  persons,  notices  were  published, 
notifying  the  stockholders  of  the  three  different  companies  to  contribute  in 
proportion  to  the  stock  or  certificates  held  by  them,  for  the  creation  of  this 
fund  of  $5,000,000.  The  contributions  were  proposed  to  l)e  apportioned  be- 
tween the  stockholders  of  the  different  companies,  so  as  to  obtain  from  those 
of  the  Ohio  Central  Railroad  Company  $2,400,000;  from  the  holders  of  trust 
certificates  of  the  Richmond  &  Alleghany  Company,  $2,000,000;  and  from  the 
stockliolders  of  the  Atlantic  &  Northwestern  Company,  $600,000.  And  this 
fund  appears  to  have  been  obtained,  and  in  part,  at  least,  appropriated  to  the 
partial  construction  of  a  bridge  across  the  Ohio  river,  and  the  partial  construc- 
tion of  the  railway  over  the  intervening  distances  upon  which  it  had  not  pre- 
viously been  built;  but  neither  the  bridge  nor  tills  intervening  railway  was 
finished  or  completed.  To  carry  out  the  enterprise  a  committee  was  appointed, 
consisting  of  the  defendants  George  I.  Seney,  who  was  a  director  of  the  Ohio 
Central  Railroad  Company,  and  Samuel  Shethar,  who  was  a  director  of  the 
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Biohmond  8b  Allegbany  Bailroad  Company.  The  appointment  was  not  made 
by  any  formal  action,  but  these  two  persons  were  suggested  by  the  directors, 
or  a  portion  of  them,  as  the  individuals  who  should  constitute  this  committee. 
The  action  resulting  in  the  selection  of  these  persons  as  committee  has  been 
described  and  supported  in  detail  by  the  testimony  of  the  witness  Calvin  S. 
Brice,  who  was  sworn  and  examineid  on  behalf  of  the  defendants;  and  that 
he  was  certainly  accurate  in  the  statements  made  by  him  as  a  witness  upon 
this  subject  appears  further  from  the  answers  of  each  of  these  defendants,  as 
well  as  of  the  OUo  Central  Railroad  Company.  In  this  respect,  the  answer 
of  each  of  these  defendants  is  identical,  and  by  the  nineteenth  paragraph  of 
each  answer  it  was  stated  "that  prior  to  July  1,  1881,  this  defendant  and  the 
defendant  Sbethar  were  requested  by  the  said  three  companies,  and  consented, 
to  act  as  a  committee  to  direct  the  disposition  and  disbursement  of  said  fund 
so  to  be  raised  for  the  purposes  aforesaid,  and  with  the  said  railroad  compa- 
nies to  arrange  a  plan  for  the  expenditure  of  said  fund,  and  to  agree  upon  the 
securities  to  be  received  by  said  committee  for  distribution  among  the  sul>- 
scribers  thereto."  And  this  fact  is  further  fortified  by  the  recital  in  what 
has  been  called  the  syndicate  agreement,  to  which  these  two  persons  were 
parties,  dated  the  1st  day  of  July,  1881,  for  they  are  there  described  as  a  com- 
mittee; and,  in  a  further  agreement,  dated  on  the  31st  of  October,  1882,  made 
with  the  Ohio  Central  Bailroad  Company,  they  are  also  described  as  a  com- 
mittee, "  representing  what  is  known  as  the  '  Richmond  &  Alleghany  and  Ohio 
Central  Railroad  Syndicate.'"  And  upon  this  state  of  the  evidence  it  was 
found  by  the  court  that  these  defendants  "  were  selected  to  superintend  tb<i 
work  of  receiving  the  money  and  delivering  the  securities  to  the  subscribers  of 
the  fund."  The  syndicate  Itself  consisted  of  the  persons  owning  the  stock 
and  trust  certificates  already  mentioned;  and  the  province  of  these  defendants, 
as  the  committee,  was  to  represent  the  members  of  the  syndicate,  and  to  ex- 
pend and  appropriate  money  to  the  objects  for  which  it  was  contributed;  and 
they  acted  under  the  authority  conferred  upon  them  until  the  execution  of 
the  agreement  already  mentioned,  bearing  date  the  Slst  of  October,  1882. 

The  object  of  the  conferencu  which  took  place  concerning  the  raising  of  the 
fund  is  stated  by  tlie  witness  Calvin  S.  Brice  to  have  been  "to  complete  their 
respective  roads,  and  to  construct  the  intervening  link  between  the  two;" 
and  "for  that  purpose  it  was  agreed  that  they  should  attempt  to  raise  tlte  sum 
of  five  million  of  dollars."  And  it  Wiis  stated  by  him  "they  would  recommend 
the  stockholders  in  each  of  their  respective  companies  to  subscribe  to  this 
fund,  if  five  hundred  thousand  dollars  of  the  fund,  as  paid  in.  should  be  paid 
in  to  the  Ohio  Central  Railroad  Company  for  completing  its  line,  and  twelve 
hundred  and  fifty  thousand  dollars  should  be  paid  in  to  the  Richmond  &  Alle- 
ghany Railroad  Company  for  completing  its  line;"  and  that  the  residue  over 
the  sum  of  $250,000  for  the  Atlantic  &  Northwestern  Bailroad  Company, 
amounting  to  the  sum  of  $3,000,000,  should  be  used  for  construction.  This 
statement  is  also  supported  by  the  answers  of  the  three  defendants  already 
mentioned;  for,  by  the  eighteenth  paragraph  of  each  answer,  it  has  been  stated 
"that,  prior  to  July  1,  1881,  and  in  connection  with  the  proposed  consolida- 
tion, the  said  three  companies  agreed  to  raise  from  their  stockholders  a  fund 
of  five  million  of  dollars,  to  be  spent  incompleting,  extending,  and  improving 
their  railroads,  equipment,  and  property;"  and  that  the  money  should  be  dis- 
tributed ill  the  manner  already  mentioned,  except  that  the  81.250.000  for  the 
Richmond  &  Alleghany  Bailroad  Company  should  be  received  with  the  pro- 
viso that  if  that  company  should  not  ultimately  come  into  the  consolidatioa 
this  should  be  repaid;  and  these  portions  of  the  answers  were  used  as  evidence 
upon  the  trial 

But  neitiier  the  testimony  of  the  witness  Calvin  S.  Drice  nor  any  other 
supported  the  allegation  made  in  the  answers  that  the  $1,250,000  should  be 
paid  to  the  Richmond  &  Alleghany  Railroad  Company,  subject  to  this  or  any 
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other  proviso;  but  It  was  to  b«  paid,  according  to  his  testimony,  if  it  was  paid 
at  all,  "for  completing  its  line;"  and  by  the  notices  wtiicb  were  published 
the  contribution  of  money  was  invited  for  the  object  of  constructing  and 
equipping  a  continuous  line  of  road,  so  far  as  that  remained  necessary,  from 
the  city  of  Toledo  to  the  city  of  Uichmond.  The  notices  which  were  pub- 
lished to  obtain  this  money  were  in  the  same  form,  with  the  exception  of  the 
name  of  the  company  to  whose  stockholders,  or  the  holders  of  whose  trust 
oerUfleates,  they  were  addressed.    These  notices  were  Id  this  form: 

"Ohio  Centbai.  B.  B.  Ck)MFANT. 

"New  Tork,  July  1st,  1881. 
"To  the  Stockholders  of  the  Ohio  Central  Railroad  Company:  Notice  is 
hereby  given  that  subscriptions  for  05,000,000  for  the  construction  of  <  Kiver 
Division,'  from  Corning,  Ohio,  to  •  Central  Division  '  at  Chesapealce  and  Ohio 
Bailroad  crossing,  Ohio  Kiver  bridge,  and  ottier  purposes,  have  been  allotted 
as  follows:  To  stockholders  of  Ohio  Central  Railroad  Company,  $2,400,000; 
to  holders  of  trust  certiiicates  of  Richmond  and  Alleghany  Company,  $2,000,- 
000;  to  stockholders  of  Atlantic  and  Northwestern  Railway  Company,  $600,- 
000.  Holders  of  Ohio  Central  Bailroad  stock  will  l>e  entitled  to  subscribe 
for  $2,000  for  each  100  shares,  if  privilege  is  taken  on  or  before  J  uly  16,  1881, 
by  presentation  of  their  certificates  to  E.  R.  Leland,  secretary  of  Richmond 
and  Alleghany  Railroad  Company,  No.  2  Wall  street,  room  No.  89,  that  such 
certificates  may  be  stamped  'eai  privilege,'  (transfer  unnecessary,)  accom- 
panied by  check  for  first  call  of  10  per  cent.,  payable  to  the  order  of  the  Met- 
ropolitan National  Bank.  Remainder  of  subscription  will  be  subject  to  call 
of  syndicate  committee.  Subscription  certificates  will  be  issued  entitling 
sobscribers  to  a  pro  rata  share  of  such  securities  as  may  be  issued  by  subse- 
quent agreement  of  the  committee  and  railroad  company,  and  also  the  right 
to  pro  rata  share  of  the  subscription  for  the  construction  of  the  Central  di- 
vision when  offered.  Right  to  subscribe  will  expire  July  16, 1881,  as  the 
balance  of  subscription  not  then  taken  has  been  placed. 

"Per  order,  B.  G.  MnoHEix,  Secretary." 

— And  they  stated  the  object  of  the  subscription  to  be  for  the  construction  of 
the  River  Division,  from  Corning,  Ohio,  to  the  Central  Division,  at  the  Chesa- 
peake &  Ohio  Railroad  crossing,  and  the  construction  of  a  bridge  over  the 
Ohio  river,  and  for  other  purposes.  And  it  was  after  the  notices  were  pul>- 
lisbed,  and  in  that  manner  brought  to  the  attention  of  the  stockholders  and 
holders  of  trust  certificates,  that  the  subscriptions  to  the  fund  were  made  by 
them;  and,  after  making  such  subscriptions,  they  received  receipts  from  the 
Metropolitan  National  Bank,  where  the  money  was  paid  in,  in  this  form: 

"SUBSOHIPTrON   OBETEnOATB. 

-No .  $ . 

"This  certifies  that subscribes  to  the  fund  for  the  purchase,  con- 

Straction,  and  equipment  of  the  Richmond,  Alleghany  and  Ohio  Central  Rail- 
road Company  to  the  amount  of dollars,  and  ia  entitled  to  participate 

in  the  distribution  of  stock  and  bonds  in  accordance  with  the  terms  and  con- 
ditions of  the  subscription:  provided,  the  several  installments  aggregating 
the  above-named  amount  shall  have  been  paid  and  indorsed  hereon.  Inter- 
est will  be  added  to  all  unpaid  installments.  A  pro  rata  share  of  additional 
subscriptions  Is  reserved  to  the  holder  of  this  certificate.  This  certificate  is 
not  transferrable  without  the  consent  of  the  syndicate  committee.  In  wit- 
ness whereof  the  Metropolitan  National  Bank,  N.  Y.,  as  fiscal  agent,  has 

caused  this  certificate  to  he  signed  by  its  cashier,  tliis day  of , 

188-,  in  tbe  citjr  of  New  York. 

"Metbopolitan  National  Bank. 

"By ,  Cashier." 
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A  controversj  arose  upon  the  trial,  as  well  as  upon  the  argument,  as  to  the 
Significance  in  the  notice  of  the  phrase  "other  purposes;"  but  the  use  of 
these  words  was  obviously  not  made  in  this  manner  to  permit  the  syndicate 
committee  mentioned  in  the  notices  to  make  any  disposition  of  the  funds 
which  they  might  consider  to  be  fit  or  proper,  but  what  was  designed  by  the 
use  of  the  words  was  to  allow  the  fund  to  be  used  for  purposes  of  the  same 
general  description,  to  accomplish  the  end  designed  to  be  brought  about  by 
its  creation;  and  that  was  to  construct,  complete,  and  equip  this  continuous 
line  of  railroad.  And  the  receipt  which  was  finally  given  by  the  bank  for  the 
money  supports  this  construction,  for  it  states  the  fund  to  be  "for  the  pur- 
chase, construction,  and  equipment  of  the  Bichmond,  Alleghany  and  Ohio 
Central  Railroad  Company, "  which  was  to  be  the  name  of  the  comptany  in 
case  the  consolidation  was  effected  which  it  was  prot)osed  to  make  of  these 
three  different  companies.  And  that  is  conformable  to  the  objects  mentioned 
as  the  ends  to  be  accomplished  in  the  testimony  of  the  witness  Calvin  S. 
Brice,  and  the  language  of  this  receipt,  aud  this  and  the  other  testimony  may 
be  legally  considered  to  place  a  definite  significance  on  this  phrase,  conforma- 
ble to  the  intention  and  expectations  of  the  contributors  to  the  fund,  as  they 
would  naturally  be  created  by  the  publication  of  this  notice;  for  general  lan- 
guage employed  in  this  connection  is  required  to  be  restricted  by  the  specific 
purpose  previously  mentioned  and  intended  to  be  accomplished  by  the  persons 
engaged  in  the  business.  This  rule  has  been  frequently  stated  and  acted  upon 
by  the  court's  permitting  and  sanctioning  a  reference  to  the  objects  and  de- 
signs of  the  parties,  as  well  as  to  other  instruments  relating  to  them,  to  place 
a  definite  significance  and  restraint  upon  the  employment  of  general  lan- 
guage. Van  Hagen  v.  Van  Rensselaer,  18  Johns. 420;  Coddingtony.  Davis, 
1  N.  Y.  186;  Elmendorf  v.  Lansing,  5  Cow.  468,  470.  471;  8imi  r.  Trust 
Co.,  103  N.  Y.  472,  479.  9  N.  E.  Rep.  605.  The  fund  in  this  manner  ob- 
tained is  stated  by  the  plaintiff  in  his  evidence  to  have  been  received  by  the 
committee  at  the  Metropolitan  bunk;  and  the  other  evidence  in  the  case,  as 
well  as  the  admissions  contained  in  the  pleadings,  warrant  the  conclusion  that 
this  statement  was  substantially  correct.  And  it  has  been  found  as  a  fact  by 
the  court  that  these  two  defendants  "were  designated  as  a  committee  of  tba 
syndicate  to  attend  to  the  application  of  such  fund  for  the  purposes  for  which 
it  bad  been  subscribed,  and  they  assumed  the  duties  of  such  committee,  and 
the  charge  of  such  fund ;"  and  it  was  further  found  by  the  court,  as  a  concio- 
sion  of  law  from  the  facts,  that  this  fund  passed  under  the  control  of  these 
two  defendants,  and  "that  the  defendants  George  I.  Seney  and  Samuel  Shetbar, 
having  assumed  the  relation  of  committee  of  the  syndicate,  the  subscribers  to 
the  fund  of  85,000,000  before  mentioned,  and  the  charge  of  said  fund,  be- 
came and  are  trustees  or  quasi  trustees  of  said  fund  for  the  subscribers  there- 
to, and  liable  to  account  therefor  in  this  action;"  and  they  were  accordingly 
held  liable  to  account  for  the  use  and  disposition  made  of  this  fond  by  ttis 
court,  as  they  very  well  might  be  under  the  evidence  given  upon  the  trial. 
King  v.  Barnes,  109  N.  Y.  267,  286,  16  N.  E.  Rep.  332;  Marvin  v.  Brooks, 
94  K.  Y.  71.  And,  having  received  the  money  in  their  capacity  of  a  com- 
mittee of  this  syndicate  of  subscribers,  they  were  legally  as  well  as  equitably 
bound  to  appropriate  it  for  the  promotion  of  the  ends  and  objects  for  which 
the  fund  itself  was  created.  Good  faith  in  this  respect  was  required  from 
these  persons  in  the  discharge  of  their  obligations  to  the  subscribers  to  the 
fund.  Murray  v.  Beard,  102  N.  Y.  505,  7  N.  E.  Rep.  553;  Railroad  Co.  v. 
Kelly,  77  111.  426;  A bbot  v.  Rubber  Co.,  33  Barb.  678.  Their  obligations  were 
those  of  trustees  or  special  agents,  requiring  them  to  use  the  fund  within  the 
limits  of  the  authority  created,  in  the  manner  already  mentioned.  Sun  v. 
Cary,  82  N.  Y.  65. 

The  consolidation  of  the  three  companies,  as  that  was  proposed,  was  not 
consummated,  for  the  Richmond  &  Alleghany  Company  was  not  authorized 
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to  enter  into  it,  or  become  a  member  of  the  consolidation,  without  the  per- 
mission of  the  legislature  of  the  state  of  Virginin;  and  at  thu  next  session  of 
the  legislature  an  application  was  made  for  the  passage  of  an  act  securini; 
this  permission,  but.  it  waa  not  oUtained,  and  the  bill  introduced  for  that  ob- 
ject was  defeated  in  the  month  of  JUnuary,  1882,  and  the  consolidation  which 
actually  did  take  place,  and  which  had  been  provided  for  in  this  contingency, 
was  between  the  Ohio  Central  Railroad  Company  and  tlie  Atlantic  &  Xorth- 
western  Bailroad  Company,  existing  under  the  laws  of  the  state  of  West 
Virginia. 

In  this  state  of  the  facts  the  Bichmond  &  Alleghany  Bailroad  Company 
never  became  entitled  to  any  part  of  the  fund  raised  by  tliese  subscribers,  for 
that  fund  was  contributed  to  provide  for  the  expense  of  completing  and 
equipping  a  continuous  line  of  railroad  from  Toledo  to  the  city  of  Bichmond. 
and  the  Bichmond  &  Alleghany  Company  was  intended  to  share  in  the  fund 
only  for  the  purpose  of  completing  its  own  line  of  railroad.  That  is  evident 
from  the  testimony  of  the  witness  Calvin  S.  Brice,  as  well  as  the  other  testi- 
mony in  the  case.  It  is  true  that  tlie  agreement  dated  on  the  1st  of  July, 
1881,  recites  the  fact  that  the  sum  of  $1,250,000  should  be  applied  to  complet- 
ing the  railroad  of  the  Bichmond  &  Alleghany  Company,  upon  the  condition 
"that  in  case  the  said  agreement  of  consolidation  should  not  become  opera- 
tive  as  to  the  said  Bichmond  &  Alleghany  Bailroad  Company,  the  said  sum  of 
one  million  two  hundred  and  fifty  thousand  dollars  shall  be  repaid  to  said 
committee,"  etc.  But  this  agreement  is  shown  not  to  have  been  in  fact 
made  until  some  time  after  the  early  part  of  January,  in  the  year  1882.  The 
subscribers  to  the  fund  were  neither  of  them  parties  to  the  agreement;  but, 
as  it  was  made  and  executed,  it  was,  between  the  committee  and  the  Ohio 
Central  Bailroad  Company  and  the  Ohio  Central  Coal  Company,  owned  by  the 
railroad  company,  and  it  could  not  be  attended  with  the  effect  of  changing 
the  destiny  for  which  the  fund  itself  was  created.  Before  the  agreement  was 
made  or  executed,  the  rights  of  the  parties  had  become  fixed,  and  they  obli- 
gated the  committee  to  muke  use  of  the  fund  alone  to  carry  out  the  objects 
for  which  it  had  been  created,  and  to  preserve  and  maintain  the  designs  of 
the  contributors,  aa  that  appeared  from  the  papers  and  evidence  in  the  case. 
This  committee  failed  to  do  that;  for,  after  the  legislature  of  Virginia  had 
refused  to  authorize  the  Bichmond  &  Alleghany  Company  to  become  a  party 
to  tbe  consolidation,  the  committee  advanced  from  this  fund  to  that  company 
the  sum  of  $589,000.  Previous  to  the  failure  of  the  bill  in  the  legislature,  it 
bad  advanced  additional  amounts  to  the  same  company,  aggregating,  with 
the  advances  after  the  failure  of  the  bill,  the  sum  of  $1,250,000;  and  that 
this  money  was  paid  over  to  the  Bichmond  &  Alleghany  Bailroad  Company, 
under  the  authority  of  the  committee,  was  admitted  by  them  in  the  tenth 
paragraph  of  their  respective  answers,  as  well  as  in  the  answer  of  the  Ohio 
Central  Bailroad  Company  itself.  The  liichmond  &  Alleghany  Company  never 
was  in  a  position  to  be  entitled  to  any  part  of  this  money,  for  its  right  to  the 
contribution  which  was  to  be  made  to  it  was  dependent  upon  its  becoming  a 
member  of  the  consolidation,  and  that  it  could  not  do  without  the  proposed 
legislation,  which  it  was  unable  to  obtain.  Beyond  that  the  committee  was 
at  no  time  authorized  to  make  a  loan  of  this  sum  of  money  to  the  Bichmond 
&  Alleghany  Bailroad  Company.  What  it  was  authorized  to  do,  and  all  that 
it  could  do  for  this  company,  was  to  pay  over  this  sum  of  money  to  it  for  the 
completion  of  this  line  of  railroad;  and  that  it  was  permitted  to  do  only  to 
place  it  in  the  condition  which  would  become  necessary  to  make  it  a  part  of 
the  consolidated  railroad.  No  authority  was  in  any  form  given  by  the-  sub- 
scribers, or  either  of  them,  to  loan  this  sum  of  money  to  this  railway  com- 
pany, and,  in  making  the  loan  as  it  did,  it  used  so  much  of  the  fund  without 
right,  and  for  an  object  not  contemplated  or  intended  by  the  persons  who  con- 
tributed the  money.    If  any  doubt  can  exist  as  to  the  correctness  of  this  con- 
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struction  of  the  facts,  concerning  so  much  of  the  money  as  passed  into  the 
possession  of  the  Richmond  &  Alleghany  Ck>mpany  before  the  bill  was  rejected 
by  the  legislature,  none  whatever  can  exist  as  to  the  residue,  which  was  paid 
over  after  the  occurrence  of  that  event.  There  was  no  reason  whatever  why 
this  sum  of  $589,000  should  have  been  parted  with  by  the  committee,  and 
loaned  to  the  Richmond  &  Alleghany  Railroad  Company,  after  it  had  t>ecome 
demonstrated  by  the  failure  of  its  bill  that  it  could  not  be  a  party  to  the  con- 
solidation. For  that  amount  surely,  and  it  would  seem,  also,  for  the  residoe 
of  the  loan,  these  defendants  should  have  been  held  liable  to  account  in  this 
action,  for  it  was  a  misappropriation,  in  violation  of  the  authority  conferred 
upon  the  committee,  of  this  entire  sum  of  $1,250,000;  and  the  plaintiff  in  his 
own  behalf,  as  well  as  representing  the  other  sliareholder  who  contributed  to 
the  fund,  was  authorized  to  prosecute  this  action  for  this  accounting.  Brinek- 
erhoff  v.  Bostwick,  88  N.  Y.  52,  60. 

It  was  shown  upon  the  trial  that  80  per  cent,  of  $4,000,000  In  amount  of 
bonds  secured  by  a  mortgage  upon  what  has  been  called  the  "River  Division 
of  the  consolidated  road,"  and  80  per  cent,  of  $4,000,000  River  Division  income 
bonds,  secured  in  like  manner,  and  100  per  cent,  of  the  stock  of  the  new  com- 
pany, bad  been  distributed  among  the  persons  who  contributed  to  the  creation 
of  this  fund  of  $5,000,000.  But  that  division  of  bonds  and  stock  was  no  le- 
gal or  equitable  defense,  standing  in  the  way  of  the  enforcement  of  this  right 
to  an  accounting.  For  if  this  sum  of  money  had  not  been  loaned  as  it  was, 
It  would  have  been  applied  to  the  completion  of  the  bridges  and  of  the  rail- 
road required  to  be  constructed  over  this  division,  and  in  that  manner  have 
enhanced,  in  the  bands  of  the  subscribers  to  this  fund,  the  value  of  these  se- 
curities. As  it  was,  in  fact,  the  bridges  were  not  completed;  neither  was  the 
railway  wholly  constructed,  but  important  portions,  requiring  large  expendi- 
tures of  money,  were  left  unfinished.  And  no  advantage  could  be  obtained 
by  reason  of  that  circumstance,  in  the  way  of  earnings  which  would  be  ap- 
plicable upon  either  the  stock  or  the  bonds  in  this  manner  divided.  And  since 
the  division  a  settlement  between  the  committee  and  the  consolidated  com- 
pany took  place,  by  which  the  committee  transferred  the  work  in  this  condi- 
tion to  that  company,  and  they  were  released  by  it  from  all  further  obiigSF 
tions  under  their  contract,  which  they  had  entered  into  to  construct  and  com- 
plete these  bridges  and  this  railroad;  and  the  result  has  been  that  the  prop- 
erty has  since  been  foreclosed  and  sold  under  the  mortgages  given  upon  it, 
and  by  this  distribution  of  stock  and  bonds,  as  the  evidence  has  presented  the 
case,  no  advantage  whatever  accrued  to  the  snbscribers  to  the  fund,  andtbeir 
inability  to  obtain  any  advantage  whatever  from  earnings  appears  to  have 
arisen  out  of  the  failure  of  the  committee  to  perform  the  agreement  which 
they  entered  into  for  the  construction  of  the  bridges  and  the  completion  of 
the  road,  and  the  misappropriation  of  the  moneys,  which,  by  reason  of  the  in- 
ability of  the  Richmond  &  Alleghany  Company  to  become  a  party  to  the  con- 
solidation, were  subject  to  their  disposal. 

The  agreement  by  which  the  committee  were  relieved  from  further  liability 
made  with  the  consolidated  company  in  no  way  affected  their  liability  to  these 
subscribers.  It  related  wholly  to  the  obligations  of  the  committee  to  the  rail- 
way company,  and  the  subscribers  to  the  fund  in  no  manner  participated  in 
or  assented  to  the  settlement  which  took  place;  and  as  the  committee  were,  by 
what  had  transpired,  made  trustees  in  effect  for  the  contributors  to  this  fund, 
they  remained  liable,  notwithstanding  this  settlement,  upon  the  obligations 
which  had  been  incurred  in  favor  of  the  subscribers.  That  has  been  fullr 
settled  by  the  decision  made  in  the  action,  holding  this  committee  to  have  in- 
curred the  obligations  of  trustees  in  the  disposition  of  these  funds  in  favor  of 
the  subscril>ers,  Neither  party  has  appealed  from  that  part  of  the  determina- 
tion of  the  court,  and  consequently  it  remains  as  a  Qxed  and  permanent  fact, 
to  be  acted  upon  in  the  case. 
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It  appeared  bfan  admission  made  upon  the  triid  that  the  sum  of  S148,* 
066.52  had  been  paid  from  this  fund  upon  coupons  of  the  Ohio  Central  BaiU 
road  Company.  By  whom  the  payments  were  made  does  not  clearly  appear 
from  the  case.  It  may  have  been  done  by  the  company  itself,  from  moneys 
surrendered  to  it  at  the  time  when  the  agreement  of  the  81st  of  October,  1882, 
waa  made,  for  that  recites  that  all  the  moneys  in  the  hands  of  the  committee 
were  then  transferred  to  the  railroad  company;  but  whether  the  payments 
were  made  by  the  committee,  or  by  money  transferred  to  the  company  under 
the  terms  of  this  settlement,  the  case  is  not  materially  changed,  for  no  auihor- 
ity  fq>pear8  to  have  been  anywhere  created  by  which  the  fund  contributed  by 
the  subscribers  could  be  leg^y  appropriated  to  the  payment  of  these  coupons. 
If  the  appropriation  was  authorized,  or  rightfully  made,  it  was  for  the  com- 
mittee to  prove  the  fact  before  this  expenditure  or  distribution  of  so  much  of 
tbe  fund  could  be  allowed  to  them,  {Marvin  v.  Brooks,  94  K.  Y.  71,  75;)  and 
no  proof  of  that  fact  was  offered  or  given  upon  the  trial.  As  to  this  sum, 
therefore,  as  well  as  the  other,  the  committee  should  have  been  required  by 
tbe  interlocutory  judgment  to  account  in  the  action. 

Another  contested  item  involved  in  the  trial  of  the  action  was  the  sum  of 
S5U0,000,  paid  to  the  Ohio  Central  Bailroad  Company.  But  by  the  agreement 
which  was  entered  into  between  the  directors  of  the  companies,  and  which  tbe 
committee  was  selected  in  part  to  carry  into  effect,  this  company  was  to  re- 
ceive this  sum  of  money  for  the  completion  of  its  own  line,  and  the  money  is 
found  to  have  been,  as  it  probably  was,  paid  to  that  company  for  that  object; 
and  as  it  was  anthorized,  not  only  by  what  took  place  between  the  directors 
at  the  time  mentioned  by  the  witness  Calvin  S.  Brice,  but  tbe  fund,  accord- 
ing to  the  notices  published  and  the  receipts  given,  was  to  be  in  part  appro- 
prUted  to  this  object,  the  payment  appears  to  have  been  within  the  author- 
ity conferred  upon  the  committee,  ami  for  that  amount  the  plaintiff,  and  the 
persons  represented  by  him  in  the  action,  accordingly  were  not  entitled  to  an 
accounting,  and  the  complaint  was  properly  dismissed  so  far  as  it  was  against 
tbe  railro»d  company. 

At  the  time  when  the  loan  of  the  $1,250,000  was  made  to  the  Blchmond  A 
Alleghany  Bailroad  Company,  $2,000,000  in  amount  of  its  second  mortgage 
bonds  were  transferred  to  the  committee  as  security  for  the  loan;  and  these 
bonds,  in  the  settlement  which  took  place  between  the  committee  and  the  rail- 
road company,  were  transferred  to  the  latter,  and,  under  its  authority,  a  set- 
tlement was  finally  made  by  which  the  bonds  were  to  be  taken  in  satisfaction 
of  the  liability  of  the  Richmond  &  Alleghany  Company  for  the  repayment  of 
the  loan.  After  that  a  loan  of  money  amounting  to  the  sum  of  $500,000  was 
negotiated  in  favor  of  the  Ohio  Central  Bailroad  Company,  as  it  had  been  con- 
solidated, from  the  Metropolitan  National  Bank,  and  these  bonds  have  been 
hypothecated  as  security  for  the  loan.  The  court  held  upon  the  trial  that  this 
was  an  authorized  disposition  of  the  bonds,  and  that  the  plaintiff  was  not  en- 
titled to  an  accounting  from  the  bank  on  account  of  this  transaction,  and  that 
conclusion  seems  to  have  Iteen  supported  by  the  facts  as  they  were  presented 
in  tbe  case;  for  the  defendants  could  not  consistently  be  held  liable  to  account 
in  favor  of  the  plaintiff  and  his  associates  for  the  moneys  they  had  loaned  to 
tbe  Biclimond  &  Alleghiwy  Bailroad  Company,  and  at  the  same  time  a  liability 
be  enforced  against  the  bank  becauseof  the  receipt  of  these  bonds  in  this  man- 
ner by  it.  The  two  remedies  were  entirely  inconsistent;  and,  as  the  plaintiff 
endeavored  to  enforce  the  liability  of  tbe  committee  to  account  for  the  misap- 
propriation of  the  money,  and  to  render  them  liable  because  of  that  act,  be 
could  not  at  the  same  time  insist  upon  it  that  these  bonds  also  should  be  ac- 
counted for  and  appropriated  to  the  beneQcof  himself  and  his  associates.  An 
accounting  for  the  money  itself  by  the  committee  would  fully  satisfy  the  pri- 
mary object  of  the  action;  and  even  if  tbe  bank  was  chargeable  with  notice  of 
the  manner  in  which  tbe  railroad  company  had  obtained  these  bonds,  because 
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of  the  fact  that  a  director  in  the  company  was  a  member  of  the  committeeand 
an  otficer  of  the  bank,  it  would  still  be  entitled  to  hold  the  bonds  as  secarity 
for  the  payment  of  its  loan.  The  court  at  the  trial  held  the  bank  not  to  be 
liable  in  the  action,  and  dismissed  the  complaint  so  far  as  it  was  designed  to 
present  a  cause  of  action  against  that  defendant,  and  that  dismissal  seems  to 
have  been  right. 

The  judgments,  therefore,  in  favor  of  the  Ohio  Central  Railroad  Company 
and  of  the  Metropolitan  National  Bank  should  be  affirmed.  But  as  to  the  res- 
idue of  the  flnal  judgment,  it  should  be  reversed,  and  the  report  of  the  referve, 
beyond  charging  the  committee  with  the  money,  set  aside  upon  the  excepUons 
taken  to  it,  and  the  interlocutory  judgment  so  far  modified  as  to  require  these 
two  defendants  to  account  for  the  $1,250,000,  I>e3ide8  the  interest  thereon, 
loiined  by  them  to  the  Bichmond  &  Alleghany  Railroad  Company,  and  the 
914^.066.52,  with  interest  thereon,  paid  upon  the  coupons  of  the  Ohio  Central 
Railroad  Company;  and,  as  so  modified,  the  interlocutory  judgment  should  be 
affirmed,  without  costs  to  either  party.    All  concur. 


McDuFFiE  V.  Clark. 
(Supreme  Cou/rt,  Oeneral  Term,  Fifth  Department.    April  U,  1890.) 

DaaD— CONSTRUOTION — HiSNOHEB  OF  QbANTEB. 

One  David  A.  Brown  purchased  a  lot,  taking  a  deed  in  the  name  of  David  C. 
Brown.  He  executed  a  bond  and  mortgage  in  the  name  of  David  C.  Brown  to  secure 
tt>e  purchase  money,  and  the  notary  certified  that  the  mortgage  was  acknowledged 
by  David  C.  Brown.  He  bad  at  the  time  an  Inf^pt  son  named  David  C.  Brown. 
The  father  of  David  A.  Brown  testified  that  he  heard  a  conversation  between  his 
son  and  the  grantor  in  which  the  grantor  consented  to  convey  to  the  infant  son  of 
David  A.  Held,  that  the  deed  and  mortgage  must  be  construed  together,  and  it 
was  the  evident  understanding  of  the  grantor  that  the  grantee  and  mortgagor 
were  one  and  the  same  person,  and  the  title  did  not  pass  to  Els  son  by  the  deed. 

Appeal  from  circuit  court.  Cattaraugus  county. 

Ejectment  by  Angus  McDuffle  against  Adelia  Clark.  Judgment  was  en- 
tered on  a  verdict  for  defendant,  and  a  motion  for  a  new  trial  was  denied; 
and  plaintiff  appeals.  For  opinion  on  appeal  by  defendant  from  an  order 
granting  a  new  trial,  see  1  N-  Y.  Supp.  462. 

W.  Woodbury,  for  appellant.    A.  D.  Scott,  for  respondent. 

DwiGHT,  P.  J.  The  action  was  ejectment  for  a  house  and  lot  in  the  village 
of  Little  Valley.  The  plaintiff  claimed  title  under  one  David  A.  Brown,  and 
the  defendant  under  one  David  C.  Brown.  The  opinion  of  the  court,  by 
Bradley,  J.,  on  a  former  appeal,  (1  N.  Y.  Supp.  462,)  furnishes  a  full  and 
succinct  statement  of  the  facts  as  they  then  appeared,  and  of  the  reasons  for  the 
conclusion  then  reached,  that  the  verdict  in  favor  of  the  defendant  vna 
against  the  clear  weight  of  the  evidence.  It  was  then  considered  that  the  ef- 
fect of  the  deed  and  bond  and  mortgage,  which  were  to  be  construed  as  parts 
of  the  same  transaction,  together  with  the  attendant  circumstanees,  was  to 
demonstrate  that  title  imssed  to  the  person  to  whom  the  deed  was  delivered, 
and  who  executed  the  bond  and  mortgai^e  for  the  purchase  money,  notwith- 
standing that  in  naming  the  grantee  in  the  deed  the  initial  letter  of  the  mid- 
dle name  of  his  son,  an  infant  of  10  months  old,  was  by  some  means  substi- 
tuted for  tliat  of  the  father, — the  names  being  otherwise  the  same, — and  the 
bond  and  mortgage  were  executed,  and  the  mortgage  acknowledged,  by  the 
father,  in  the  same  name  as  that  employed  in  the  deed.  The  father's  nams 
was  David  Alonzo  Brown,  though  he  was  commonly  known  as  David  Brown, 
and  tlie  child's  name  was  David  Clarence  Brown.  Both  the  father  and  child 
died  within  two  years  after  the  execution  of  the  deed  and  mortgage.  The 
plaintiff's  title  rests  upon  a  sale  on  execution  of  the  interest  of  the  father, 
and  the  defendant  claims  title  as  heir  at  law  of  the  child. 
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The  facts  appearing  on  the  trial  now  under  review  were  the  same  as  t)e- 
fore,  with  the  added  testimony  of  Almon  Brown,  the  fatlier  of  David  A. 
Brown,  to  the  effect  that,  two  or  three  days  before  the  execution  of  the  deed, 
he  beard  a  conversation  between  his  son  and  Mr.  Manley,  the  grantor,  in 
which  the  latter  consented  to  malce  the  conveyance  to  the  infant  cliild  of  the 
former.  We  do  not  thinlc  this  evidence,  if  admissible,  can  have  the  effect  to 
change  the  aspect  of  the  case  presented  on  the  former  review.  If  the  con- 
versation was  had  as  testified  to,  the  only  reasonable  explanation  of  the  trans- 
action which  actually  followed  seems  to  be  that  the  parties  bad  in  the  mean 
time  changed  their  minds,  and  decided  that  the  deed  should  be  made  to  the 
father,  and  tlie  mortgage  executed  by  him.  It  is  to  be  observed  that,  in  the 
conversation  related,  nothing  was  said  about  a  mortgage,  or  the  mode  or  time 
of  payment  of  the  purchase  money;  and,  if  the  parties  ever  contemplated  a 
deed  to  the  child,  it  is  probable  that,  when  it  was  decided  that  a  mortgage 
Bhoald  be  given,  it  was  also  decided  that  the  deed  should  be  made  to  the  pur- 
chaser himself,  in  order  that  he  might  give  the  mortgage.  The  evidence 
shows  that  Mr.  Manley,  the  grantor,  was  a  man  of  experience  in  business, 
bad  been  supervisor  of  his  town  for  several  years,  and  twice  a  member  of  as- 
sembly; that  he  was  a  dealer  in  real  estate,  and  was  accustomed  to  draw  his 
own  contracts  and  conveyances,  as  be  did  in  this  case.  It  is  altogether  in- 
credible that  he  should  have  accepted  as  security  for  two-thirds  of  the  pur- 
chase money  of  the  lot  conveyed  a  mortgage  executed  and  acknowledged  in 
the  name  of  his  grantee  by  another  person.  The  fact,  if  it  was  so,  that  the 
child  had  been  previously  spoken  of  as  the  grantee  to  be  named  in  the  deed, 
may  afford  an  explanation — wanting  on  the  other  review — of  the  confusion  in 
respect  to  the  middle  letter  in  the  name  of  the  actual  grantee  and  mortgagor. 
The  fact  which  appears,  that  Mr.  Manley  indorsed  all  three  of  the  instru- 
ments with  the  name  "David  Brown,"  indicates  that  he  paid  but  little  atten- 
tion to  the  middle  letter;  and  the  evidence  shows  that  Mr.  Brown  was  com- 
monly known  by  that  name.  The  case  furnishes  an  illustration  of  the  reason 
for  the  general  rule  that  evidence  of  negotiations  preceding  the  execution  of 
written  instruments  is  not  admissible  to  contradict  or  vary  the  effect  of  the 
writings  themselves.  In  such  cases  it  is  presumed  that  the  writings  embody 
the  final  understanding  and  agreement  of  the  parties,  whatever  their  previous 
negotiations  or  intentions  may  have  been.  In  this  case,  even  if  the  testimony  of 
Almon  Brown  was  admissible  by  reason  of  the  apparent  confusion  of  names. 
It  cannot  be  regarded  as  overcoming  the  effect  as  evidence  of  the  three  instru- 
ments subsequently  executed  by  the  parties,  and  the  circumstances  of  their 
execution.  That  effect,  we  think,  remains  unchanged  since  the  case  was  last 
in  this  court;  and  we  are  still  of  the  opinion  that  the  clear  preponderance  of 
the  evidence  is  in  favor  of  the  conclusion  lliat  the  intention  of  the  parties  in 
executingand  receiving  the  conveyances  in  evidence  was  that  title  tothe  land 
should  pass  to  the  party  who  executed  the  mortgage,  and  who  by  liis  acknowl- 
edgment of  that  instrument  declared  that  the  name  in  which  he  executed  it 
was  his  own.  For  thiti  reason  the  judgment  ami  order  appealed  from  should 
be  reversed,  and  a  new  trial  granted.    All  concur. 


McBride  v.  McBride. 
(Suprerrie  Court,  General  Term,  First  Department.    May  9, 1890.) 

DiTOKOE— SePARATIOK— SumOIHNOT  OF  EvlDBNOB. 

A  decree  irrantin^  a  wife  a  separation  on  the  ground  of  omel  and  inhuman  treat- 
ment will  be  set  aside  by  the  general  term  where  the  testimony  shows  only  one  act 
of  actual  violence,  and  one  occasion  when  vile  and  abusive  language  was  used  by 
defendant  to  plainUS,  and  there  Is  no  evidence  that  plalntUI  was  in  any  lear  of  de- 
fendant. 

Appeal  from  special  term.  New  York  county. 
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Action  for  separation  by  Josephine  M.  McBrideajifainst  Robert  P.  McBtlde. 
There  was  a  decree  for  plaintiff,  and  defendant  appeals.  For  former reporta; 
see  6  N.  Y.  8upp.  888,  and  6  N.  Y.  Supp.  447. 

Argued  before  Van  Brttnt,  P.  J.,  and  Brady  and  Daniels,  JJ. 

Joseph  H.  ChoaU  and  Preston  Btevenaon,  for  appellant.  W.  Bourke  Cock- 
ran  and  8.  &.  Adami,  for  respondent. 

Van  Bbtjnt,  P.  J.  An  examination  of  the  evidence  in  this  case  has  not 
BHtlsfled  me  that  such  a  state  of  afFalra  was  shown  as  Justifled  the  decree.  U 
the  learned  justice  who  passed  upon  the  question  as  to  whether  the  decree  in 
favor  of  the  plaintiff  should  be  entered  or  not  had  had  the  advantage  of  hearing 
the  witnesses  testlff,  and  thus  bad  been  able  to  judge  better  than  we  could  do 
in  respect  to  the  testimony  and  the  weight  to  be  given  to  the  testimony  offered 
by  the  witnesses,  we  should  have  very  great  hesitation  in  disturbing  the  con- 
clusions to  which  he  has  arrived.  It  is  undoubtedly  true  that  it  is  inexpedient 
in  cases  of  this  description  to  attempt  to  have  issues  framed  to  be  tried  bjs 
jury,  for  the  reason  that  all  that  such  pretended  issues  can  be  is  a  submission 
of  a  question  to  the  jury  as  to  whether  certain  evidence  is  true  or  not;  and  it 
is  impossible  for  the  court,  even  with  the  finding  of  the  jury  before  it  in  re- 
spect to  the  truth  of  this  particular  evidence,  to  determine  as  to  whether  ade- 
cree  of  limited  divorce  should  be  granted  or  not,  because  that  depends  upon 
all  the  circumstances  surrounding  the  happening  of  the  particular  event  the 
truth  of  which  the  jury  have  found;  and,  had  not  the  attempt  been  made  to 
have  the  issues  in  this  case  tried  before  a  jury,  probably  the  dilemma  in  which 
we  now  Bnd  ourselves  placed  could  not  have  occurred.  These  issues  were 
submitted  to  the  jury,  on  most  of  which  the  jury  found  in  favor  of  the  de- 
fendant. They  found,  however,  one  act  of  violence  in  1884,  the  aeparstion 
having  taken  place  in  1886,  and  one  occasion  upon  which  vile  and  abosirt 
language  was  used  by  the  defendant  to  the  plaintiff,  which  occurred  in  Jano- 
ary,  1885.  The  learned  judge,  however,  who  tried  the  case  after  the  rendi- 
tion of  this  verdict,  has  found  other  occasions  on  which  the  defendant  was 
guilty  of  violence,  and  also  of  the  use  of  vile  and  abusive  language  towards 
the  plHintiff;  and  he  finds,  upon  a  consideration  of  the  evidence,  that  such  cruel 
and  inhuman  treatment  of  the  plaintiff  upon  the  part  of  the  defendsot  was 
shown  as  rendered  it  unfit  for  her  to  continue  to  live  with  him.  An  exam- 
ination of  this  testimony  shows  undoubtedly  that  the  defendant  has  at  times 
acted  shamefully  towards  his  wife,  and  has  treated  her  in  a  manner  which 
was  wholly  unjustifiable.  But  it  is  further  apparent  tliat  incidents  trivial  in 
themselves  have  been  magnified  willfully  in  the  greatest  degree,  in  order  to 
make  out  a  case  of  cruel  and  inhuman  treatment.  Tbeexposure  of  the  pistol, 
in  respect  to  which  so  much  has  been  made,  was  undoubtedly  an  act  of  care- 
lessness upon  the  part  of  this  defendant,  and  was  utterly  unjustifiable,  bat 
there  is  not  the  slightest  suspicion  that  it  was  accompanied  by  any  threats, or 
that  the  plaintiff  had  any  Idea  that  she  was  placed  in  any  danger.  The  facts 
in  regard  to  the  use  of  the  poker  have  been  perverted  by  the  witness  in  s 
marked  degree.  There  was  certainly  an  exhibition  of  temper  upon  the  part 
of  the  defendant  upon  this  occasion  which  was  unjustifiable,  but  there  were 
no  threats  against  the  plaintiff,  and  the  plaintiff  knew  she  was  in  no  danger 
of  being  assaulted  or  injured  in  any  way,  shape,  or  manner.  It  is  perhaps 
true  that  it  was  owing  to  his  habits  of  drinking  that  the  defendant  gave  wa; 
to  these  outbursts  of  temper,  but  there  is  not  the  slightest  particle  of  evidence 
going  to  show  that  the  plaintiff  was  in  any  fear  of  the  defendant.  On  the 
contrary,  the  fact  that  upon  one  occasion,  when  the  defendant  bad  been  drink- 
ing, he  stayed  in  the  park  for  a  considerable  time,  within  sight  of  his  house, 
in  order  to  get  sober  before  going  in,  showed  that  he  had  a  lively  perception 
of  the  kind  of  reception  which  would  await  him  did  he  present  himself  in  that 
condition,  and  the  interview  which  took  place  after  such  presentation  re- 
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suited  in  the  only  act  of  actaal  violence  which  is  attempted  to  be  proved.  It 
is  further  apparent  from  the  tone  of  the  letters  written  by  the  plaintiff  to  the 
defendant  in  August,  1885,  and  aa  late  as  March,  1886,  that  she  did  not  then 
believe  or  have  any  idea  that  she  had  been  so  cruelly  or  inhumanly  treated  as 
was  attempted  to  be  proved  upon  this  trial;  and  it  would  seem  that  the  cause 
of  the  plaintiff  leaving  the  defendant  was  not  the  cruel  and  inhuman  treat- 
ment which  she  had  received  at  his  hands,  but  the  fact  that  he  had  broken 
the  pledge  which  he  had  given  to  her  not  to  use  any  intoxicating  drinks.  The 
only  ioc^ent  which  in  any  way  tended  towards  the  separation  after  the  writ- 
ing of  the  lettw  of  March,  1886,  was  the  fact  of  the  plaintiff  having  seen  the 
defendant  drinking  a  bottle  of  ale  with  his  lunch.  It  may  have  been  consid- 
ered upon  the  part  of  the  plaintiff,  and  it  undoubtedly  was,  a  most  desirable 
thing  to  prevent  the  defendant  from  drinking  any  intoxicating  liquors  what- 
ever. She  may  have  striven  to  get  the  pledge  which  he  gave  to  her,  and  she 
may  have  been  greatly  discouraged  by  seeing  that  the  defendant  did  not  keep 
it;  but  this  fact  afforded  no  ground  under  our  statute  for  a  separation. 
Meanness,  disagreeable  conduct,  or  the  use  of  vile  language  afford  no  ground 
for  a  separation.  The  conduct  of  the  husband  must  lie  of  such  a  character  as 
to  render  it  unsafe  and  improper  for  the  wife  to  continue  living  with  him. 
This  is  the  policy  of  the  law;  and  disagreeable,  uncomfortable,  and  even  re- 
pulsive as  it  may  be  for  a  woman  to  continue  her  association  with  a  man 
who  has  displayed  the  mean  and  contemptible  spirit  of  this  defendant,  yet 
the  necessity  to  endure  it  is  one  of  the  evils  attending  the  marriage  state,  and 
parties  should  not  for  such  reasons  beputasunder  by  judicial  decree.  I  think 
that  the  only  method  in  which  the  questions  involved  in  this  case  can  be  suc- 
oessfnily  solved  is  that  the  whole  case  should  be  tried  before  a  judge,  and  the 
issues  decided  by  hi  in;  and  therefore  that  a  new  trial  should  be  had  before 
the  court  of  all  the  issues  involved,  and  that  the  court  should  take  the  testi- 
mony itself,  and  be  enabled  to  judge  from  the  demeanor  of  the  witnesses  as  to 
the  weight  to  be  given  to  their  testimony.  The  judgment  should  be  re- 
versed, and  a  new  triiJ  ordered,  without  costs. 

Dakikls,  J.«  concurs.    B&adt,  J.,  concurs  in  the  result. 


MrrcHEXJ.  •(  al.  e.  Mbtrofoutak  El.  Bt.  Go.  et  at. 
(Supreme  Court,  General  Term,  Flrtt  Department.    May  9, 1890.) 

■lsvatbd  IUn,ROia>»— Injubibs  to  ^uttbbs— Fobmbr  Rbcovbbt. 

An  abutting  owner  meA  an  elevated  railroad  company  for  damages  for  the  per- 
manent depreciation  in  the  value  of  his  property  by  the  operation  of  Its  railroad. 
He  died  pending  the  aotion,  which  was  revived  and  continued  by  his  exeoators, 
who  recovered  a  jndgmeat  for  the  full  value  of  theloss.  Afterwards  ttie  will  under 
which  the  exeoators  acted  was  adjudged  Invalid  as  a  disposition  of  real  estate,  and 
the  premises  were  ordered  sold,  and  plaintiff  became  the  purchaser.  Bcld,  that 
the  subsequent  payment  by  the  railroad  company  of  the  Judgment  recovered  by  the 
exeoators  did  not  aflect  plalntUTs  right  to  sue  to  enjoin  the  operation  of  the  rail- 
road in  front  of  the  premises  in  question,  since  the  executors,  having  no  title  to  the 
real  estate,  did  not  represent  the  heirs  in  such  action. 

Appeal  from  special  term.  New  York  county. 

Action  by  Edward  Mitchell  and  others  against  the  Metropolitan  Elevated 
Bailway  (Company  and  the  Manhattan  Railroad  Company.  There  was  judg- 
ment for  plaintiffs,  and  defendants  appeal.     For  former  report,  see  ante,  ItiO. 

Argued  before  Yak  Bbunt,  P.  J.,  and  Bkaot  and  Daniels,  J  J. 

DavUs  <i  Rapallo,  {Brainerd  Toilet,  of  counsel,)  for  appellants.  Mitohell 
&  Mitchell,  for  respondents. 

Yak  Bbitnt,  P.  J.  The  plaintiffs  commenced  this  action  in  May,  1887, 
for  the  purpose  of  procuring  an  injunction  to  restrain  the  operation  of  the 


•Digitized  by 


Google 


880  HEW  YOBK  BUPPLEUENT,  vol.  9.  [Sup.Ct 

defendants'  road  In  front  of  the  premises  Nos.  72  and  76  West  Third  street. 
It  appears  that  the  defendants'  railroad  was  completed  and  put  in  operation 
in  April,  1878.  In  March,  1880,  Daniel  Schnarr,  who  was  tlie  owner  of  tbe 
premises  in  question,  brought  an  action  against  the  Metropolitan  Elevated 
Hail  way  Company  in  the  court  of  common  pleas  for  the  damages  sustained  to 
the  premises  Nos.  72  and  76  West  Third  street,  by  the  erection  and  operation 
of  this  road.  The  action  was  brought  to  recover  damages  for  the  permanent 
depreciation  in  the  value  of  the  premises  in  question,  caused  by  the  construc- 
tion, maintenance,  and  operation  of  the  elevated  railway  of  the  defendant  in 
front  of  such  premises.  On  the  10th  of  December,  1880,  Daniel  Schnarrdied. 
leaving  him  surviving,  his  widow,  Mary  Schnarr,  and  his  daughters,  Mary 
Magdalena  Schnarr  and  Adelaide  Uedding.  He  idso  left  a  last  will  and  tes- 
tament, duly  executed,  by  which  he  attempted  to  dispose  of  all  bis  real  and 
personal  estate  in  accordance  with  a  certain  scheme  of  disposition,  wherein 
his  widow  and  his  two  daughters  and  the  children  of  his  daughter  Adelaide 
Hedding  were  the  beneOciaries.  Letters  testamentary  were  issued  to  the  ex- 
ecutors therein  named,  and  the  action  was  revived  and  continued  by  said  ex- 
ecutors. It  was  tried  in  June,  1884,  and  a  verdict  was  rendered  in  favor  of 
the  plaintiffs,  which  recovery  was  for  the  whole  value  of  the  loss,  and  not  for 
the  mere  loss  of  rents,  and  under  an  instruction  from  the  court  that  the  ver- 
dict would  be  full  compensation  to  the  plaintiffs,  and  a  bar  to  another  suit, 
which  instruction,  it  appears,  was  excepted  to  upon  the  part  of  the  Metropol- 
itan Elevated  Railway  Company.  8ul»equent  to  the  prol>ate  of  the  will  of 
flaid  Daniel  Schnarr,  an  action  was  begun  in  the  supreme  court  by  his  widow 
and  bis  daughter  Mary  Magdalena  Schnarr  against  Hedding  and  others,  for  a 
partition  of  the  real  estate  whereof  Daniel  Schnarr  died  seised;  and  by  the 
Judgment  entered  it  was  adjudged  and  decreed  that  the  said  will  was  not  a 
valid  will  for  the  disposition  of  real  estate,  for  the  reason  that  it  unduly  sus- 
pended the  absolute  power  of  alienation,  and  further  adjudged  and  decreed 
that  the  premises  in  question,  among  others,  be  sold  at  public  auction  by  the 
referee  designated  in  said  judgment.  The  premises  were  accordingly  sold  at 
public  auction  by  the  referee  in  December,  1884,  and  were  purchased  by  the 
plaintiff  Edward  Mitchell,  who  received  a  deed  of  the  same  from  the  said 
referee  on  or  about  the  10th  of  January,  1885.  The  defendants  subsequently 
paid  the  Schnarr  judgment  in  full,  and  the  only  question  which  it  is  necessary 
to  discuss  in  the  disposition  of  this  appeal  (as  all  the  other  questions  raised 
have  been  passed  upon  in  other  cases  by  the  general  term)  is  whether  by  the 
payment  of  the  judgment  obtained  in  the  action  of  Schnarr  v.  Metropolitan 
Elevated  Railvaay  Company  had  acquired  these  easements  which  formed  the 
subject-matter  of  the  action  at  bar. 

Upon  the  trial  in  the  court  below,  one  of  the  grounds  upon  which  it  would 
appear  that  the  learned  court  disposed  of  the  question  t)efore  it  was  that  the 
plaintiff,  the  purchaser  at  the  auction  sale,  had  no  notice  of  the  Schnarr  judg- 
ment, or  of  its  scope.  If  that  judgment  had  been  obtained  by  Danid 
Schnarr,  and  had  been  paid  under  the  circumstances  disclosed  in  this  case,  it 
seems  to  us  that  the  law  would  presume  that  the  purchaser  had  notice  of  all 
the  rights  which  the  Metropolitan  Elevated  Kail  way  Gomfiany  had  acquired 
by  reason  of  the  judgment,  because  it  was  in  possession  of  the  easement.  It 
is  a  familiar  principle  of  law  that  where  a  party  is  in  possession  of  property, 
whether  real  or  personal,  it  is  notice  to  (dl  the  world  of  all  the  rights  which 
he  claims  in  respect  to  such  property.  A  party  in  possession  of  real  estate 
under  an  unrecorded  deed  is  protected  by  his  possession,  as  that  is  notice  to 
tlie  world  that  he  has  some  claim,  and  puts  the  purchnser  of  that  property 
upon  inquiry,  and  he  is  held  nut  to  be  a  purchaser  in  good  faith  until  he  ex- 
hausts the  means  of  ascertaining  the  nature  of  the  claim  of  the  person  in  pos- 
session. Therefore  the  defendant  in  this  action,  being  in  possession  of  these 
easements,  was  giving  notice  to  all  the  world  of  a  claim  in  respect  thereto, 
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and  a  judgment  obtained  by  the  owner  of  the  premises  against  them  for 
permanent  damages,  and  precluding  him  and  all  persons  claiming  under  him 
from  maintaining  another  action  therefor,  established  in  them  that  right. 
The  plaintiff  in  this  action  toolc  no  means  whatever  of  ascertaining  upon 
what  claim  the  Elevated  Railway  Company  based  its  right  of  possession,  and, 
onless  such  means  were  used,  he  cannot  possibly  be  considered  as  not  having 
notice  of  whatever  claim  the  defendants  might  be  able  to  assert.  But  it 
seems  to  us  that,  nnder  the  decision  of  the  court  of  appeals  in  Pond  v.  KalU 
way  Co.,  112  K.  T.  186,  19  K.  £.  Rep.  487,  it  is  plainly  intimated  that. 
where  a  plaintiff  recovers  permanent  damages  in  an  action  at  law  because  of 
a  trespass  of  the  kind  committed  by  the  defendant  on  the  premises  in  ques- 
tion, a  new  action  cannot  be  maintained  because  of  the  continuance  of  the 
trespass.  It  seems  to  us  that  there  can  be  no  distinction,  as  to  the  rights  of 
the  owners  of  abutting  premises,  between  a  case  where,  against  the  objection 
of  the  defendant,  such  a  recovery  is  had,  and  that  in  which  such  a  recovery 
is  bad  by  and  with  the  consent  of  the  parties.  Therefore  if  Daniel  Schnarr 
had  obtained  this  judgment  against  the  Metropolitan  Elevated  Railway  Com- 
pany it  would  have  been  a  bar  against  the  maintenance  of  a  subsequent  ac- 
tion because  of  a  continuance  of  the  trespass.  But  the  difficulty  with  the 
defendants'  case  is  that  Daniel  Schnarr  died  before  the  entry  of  the  judgment, 
and  the  suit  was  continued  by  his  executors,  who.  It  has  been  decided,  had  no 
title  whatever  to  the  real  estate.  Therefore  the  obtaining  of  a  judgment  by 
them  for  permanent  injury,  and  the  payment  of  such  judgment  to  them, 
could  in  no  way  affect  the  real  estate  in  respect  to  which  they  had  no  title. 
It  clearly  would  have  been  otherwise  had  the  title  been  vested  in  the  execu- 
tors, so  that  they  could  have  been  said  to  have  been  the  representatives  of  the 
heirs  of  the  real  estate  in  the  maintenance  of  that  action. 

The  Judgment  appealed  from  should  be  afiBrmed,  with  costs.    All  concur. 


People  ex  rei.  Quinn  v.  Bobb  et  al..  Park  Commissioners. 
(Supreme  Court,  Oeneral  Term,  Ftrtt  Department.    Hay  B,  1890.) 

1.  Cbbtiobabi — Rbtdbn — SumOIBKCT. 

On  certiorari  to  review  the  action  of  the  park  commlMioners  dismissing  relator 
from  the  park  poUoe  force,  the  return  to  the  writ,  whioh  commanded  respondents 
to  certify  and  send  up  all  their  acts  and  proceedings,  stated  that,  at  the  time  and 
place  fixed  for  the  hearing,  relator  only  appeared,  "and  thereupon  the  prooeedings 
were  had  which  are  set  forth  in  Schedule  C, "  annexed  to  the  return.  JETeld,  that  it 
would  be  assumed  that  the  prooeedings  mentioned  in  the  schedule  were  all  that 
took  place,  and  that  the  omission  of  the  record  to  show  any  such  refusal  to  allow 
a  witness  to  testify  in  behalf  of  relator,  as  was  alleged  in  the  petition,  would  be 
regarded  as  a  denial  that  any  such  thing  occurred. 

Sw  MimiOIPAI.  COBPOBATIOHB— UlSOHABOa  ov  PouosMAir. 

A  policeman  was  charged  with  Itelngoff  his  post,  and  sitting  down  and  having  a 
can  01  beer  in  the  gate  box  at  one  of  the  entrances  to  the  parlc  His  explanation  that 
he  went  into  the  box  to  drink  his  coffee  was  met  by  the  testimony  of  the  sergeant 
that  there  was  no  coffee  in  the  box,  and  no  arrangement  by  which  to  heat  coffee; 
and  there  was  also  testimony  that,  upon  the  approach  of  the  sergeant,  relator  at- 
tempted to  hide  himself  by  getting  on  the  floor.  HelA,  that  the  testimony  was 
snfflcient  to  sustain  a  finding  that  the  charge  was  true. 

t.  Sams— ExxMiNATiox  or  DstssoLin. 

The  record  stated  the  testimony  of  the  relator  as  follows:  "John  J.  Quinn, 
[relator,]  being  duly  sworn,  testified  as  follows:    Question.  Are  you  guilty, or  not 

giiltyl  Answer.  I  am  guilty  of  going  in  the  box  for  the  simple  purpose  of  drink- 
g  my  coffee.  •  •  •  Q.  But  you  were  there,  sitting  downl  A.  No,  sir;  I  deny 
sitting  down. "  Held,  that  it  did  not  appear  that  relator  was  wrongfully  compelled 
to  be  sworn  as  a  witness  against  himsui. 

Certiorari  by  John  J.  Quinn  to  review  the  action  of  J.  Hampton  Bobb  and 
others,  as  park  commissioners  of  the  city  of  New  York,  in  dismissing  relator 
from  the  police  force  of  the  park  department. 

Argued  before  Van  Bbumt,  P.  J.,  and  Baruett  and  Babtlett,  JJ. 
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LouU  J.  Grant,  for  relator.    Edtoard  H.  Hawke,  Jr.,  for  respondents. 

Bartlett,  J.  Tlie  relator  was  a  member  of  the  police  force  of  the  park 
department  of  the  city  of  Kew  York.  On  the  22d  day  of  February.  18S9, 
be  was  charged  by  his  captain  with  being  off  post,  and  with  having  violated 
the  rules  of  the  department.  The  apeciQcation  was  that,  at  12:42  o'clock  a.  x. 
on  that  day,  be  was  off  his  post  in  the  Central  Park,  and  "  was  silting  down, 
and  having  a  can  of  beer,  in  the  gate  box  of  the  Fifty-Ninth  street  and  EigbUi 
avenue  entrance."  He  was  tri^  upon  this  charge  and  speciScation  bdore 
Commissioner  Bobb;  and,  upon  the  evidence  taken  upon  the  hearing,  the 
board  of  park  commissioners  subsequently  adjudged  that  the  charge  was  tme, 
and  dismissed  the  relator  from  the  park  police  force.  The  brief  of  the  le. 
spon-dents  is  devoted  chiefly  to  a  discussion  of  the  evidence,  and  the  aasertion 
of  its  suHiciency  to  sustain  the  determination  under  review.  The  relator, 
however,  does  not  seem  to  rely  upon  any  failure  of  proof  as  a  reason  for  re- 
versing the  decision  of  the  board  of  park  commissioners.  His  counsel  has 
not  discussed  the  evidence  at  all,  but  conflnes  his  argument  to  two  allegations 
of  error  which  be  insists  upon  as  fatal  to  the  action  of  the  board.  He  asserts 
that  the  relator  offered  a  witness  to  testify  in  his  behalf  who  would  have 
given  testimony  to  prove  his  innocence,  but  the  commissioners  refused  to 
allow  the  witness  to  testify,  and  furthermore  that  the  accused  was  deprived 
of  a  material  right  in  being  wrongfully  forced  to  be  sworn  as  a  witness  against 
himself. 

The  petition  open  which  the  writ  of  oerttorari  was  granted,  after  stating 
that  the  relator  was  tried  upon  the  charge  and  specification  already  mentioned, 
goes  on  to  say  that "  upon  such  trial  your  petitioner  offered  a  witness  to  testify 
in  bis  behaU  who  would  have  given  evidence  to  prove  your  petitioner's  inno- 
cence of  the  charge,  but  the  commissioners  refused  to  allow  such  witness  to 
testify."  In  the  return  there  is  no  reference  to  this  allegation;  but  the  re- 
lator insists  that  the  court  is  bound  to  consider  it  in  disposing  of  the  case  here, 
inasmuch  as  the  Code  prescribes  that  the  cause  must  be  heard  upon  the  writ 
and  return,  and  the  papers  upon  which  the  writ  was  granted.  Code  Civil 
Froc.  §  2188.  The  allegation  cannot  be  taken  as  true,  however,  unless  it  is  as- 
sumed that  the  return  does  not  contain  all  the  proceedings  upon  the  hearing 
before  Commissioner  Robb.  The  return  does  not  say,  in  so  many  words,  that 
it  contains  all  the  proceedings,  but  merely  that,  at  the  time  and  place  fixed  for 
tlie  hearing,  the  relator  duly  appeared,  "and  thereupon  the  proceedings  were 
had  which  are  set  forth  in  Schedule  C,"  annexed  to  the  retam.  As  the  will 
of  certiorari  commanded  the  respondents  to  certify,  and  send  to  this  court, 
"all  and  singular  the  act,  acts,  and  proceedings"  by  them  had  in  the  premises, 
we  think  it  should  be  assumed  that  the  proceedings  mentioned  in  the  schedale 
annexed  to  this  return  are  all  that  took  place;  and  the  omission  of  the  recoid 
of  those  proceedings  to  show  any  such  refusal  to  allow  a  witness  to  testify  in 
behalf  of  the  relator,  as  is  alleged  in  hia  petition,  is  to  be  regarded  as  a  denial 
that  any  such  thing  occurred.  If  the  relator  deemed  the  return  defective,  as 
it  certainly  was  if  it  failed  to  embody  all  the  proceedings  which  resulted  in 
the  determination  under  review,  he  could  have  compelled  a  further  return  by 
a  proper  application  to  the  court,  (Id.  §  2135;)  and  his  failure  to  do  so  is  cer- 
tainly strongly  indicative  of  the  substantial  completeness  of  the  return  actu- 
ally made. 

The  complaint  that  the  relator  was  compelled  to  be  a  witness  against  him- 
self is  whoUy  based  upon  a  passage  in  the  record  of  the  proceedings  which, 
after  showing  that  Commissioner  Robb  was  present  at  the  arsenal  in  the 
Central  Park  on  March  2,  1889,  and  took  up  the  trial  of  the  relator,  charged 
with  being  off  post,  and  with  a  violation  of  the  rules,  states  the  testimony  of 
the  first  witness  as  follows:  "John  J.  Quinn,  being  duly  sworn,  testideU  as 
follows:    Question.  Are  you  guilty,  or  not  guilty?    Amnoer.  lam  guilty  of 
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going  in  the  box  for  the  simple  purpose  of  drinking  xay  coffee.  I  went  in  for 
my  lunch.  I  know  nothing  at  all  about  the  beer,  Mr.  President.  Q.  But  you 
'were  there,  sitting  down?  A.  Ko,  air;  Ideny  sitting  down."  According  to 
the  learned  counsel  for  the  relator,  his  client  was  thus  wrongfully  forced  to 
be  sworn  as  a  witness  agHinst  himself,  or  to  plead  under  oath.  It  seems  to 
118,  however,  that  tlie  fair  inference  from  the  testimony,  as  it  appears  in  the 
record,  is  that  the  relator  gave  bis  testimony  willingly,  and  of  bis  own  accord, 
and  without  the  exercise  of  the  slightest  constraint  upon  him.  Under  these 
circomstances,  there  is  no  basis  for  holding  that  be  has  been  deprived  of  any 
snbstantial  right. 

These  views  dispose  of  the  legal  objections  upon  which  the  learned  counsel 
for  the  relator  attacks  the  judgment  of  dismissal.  As  we  have  said,  he  does 
not  enter  into  any  discussion  of  the  proof  against  bis  client;  and  we  might, 
therefore,  assume  tbat  he  conceded  that  proof  to  be  adequate  to  sustain  ttie 
conviction,  in  the  absence  of  any  legal  error.  It  is  proper  to  add,  however, 
tbat  we  tiave  carefully  examined  the  evidence,  and  that  in  our  opinion  it  was 
sufficient  to  sustain  the  flnding  that  the  charge  was  true.  It  is  clear  that  the 
relator  was  in  the  watch  box,  in  violation  of  the  rules  of  the  department,  un- 
less he  went  there  for  the  purpose  of  taking  luncheon.  His  own  statement 
that  he  went  in  to  drink  his  coffee  was  squarely  contradicted  by  the  testimony 
of  the  sergeant  that  there  was  no  coffee  in  the  box,  and  no  arrangement  by 
which  to  heat  coffee;  and  the  attempt  of  the  relator  to  hide  himself  by  getting 
on  the  floor  upon  the  approach  of  the  sergeant  tended  to  show  that  he  himself 
was  conscious  that  he  was  wrongfully  in  the  l>ox  at  the  time  in  question. 
The  proceedings  should  be  affirmed  and  the  writ  dismissed,  with  costs.  All 
concur. 


Fboflb  «a  rd.  Thibd  Ayb.  Rt.  Co.  v.  Oilbot,  Commissioner  of  Fublio 

Works. 
(Supreme  Court,  General  Term,  S%rH  Department.    Haj  9, 1890.) 

gfjiMr  RAiiJiOia>»— Cranos  ov  Sthtbm— CoNsxiTnTiosAi.  Law. 

Const.  N.  Y.  art.  8,  { 18,  proTlding  that  no  law  shall  authorize  the  oonstmotlon  or 
operation  of  a  street  railway  except  by  consent  of  the  owners  of  one-half  the  value 
<n  the  property  bounded  on,  and  also  of  the  local  authorities  in  control  of,  the  street 
on  which  it  is  proposed  to  oonstraot  or  operate  such  railroad,  applies  not  only  to 
proposed  street  rsuroads,  hut  to  constraotlon  undertaken  by  corporations  on  their 
ezistine  lines  at  railroad;  and  Laws  N.  Y.  1889,  o.  S81,  S  12,  authorizing  any  surfaos 
railroad  to  operate  its  road  by  cable  or  electricity,  instead  of  animal  or  norse  power, 
on  consent  of  the  owners  of  oneJtalf  in  value  ot  the  abutting  property,  is  unconsti- 
tutional, in  that  It  dispenses  with  the  consent  of  the  local  authorities.  AfBrming 
ante,  686. 

Appeal  from  special  term. 

This  is  an  appeal  by  the  Third  Avenue  Bailway  Company  of  New  York 
city  from  an  order  denying  its  application  for  writ  of  mandamtu  to  compel 
Thomas  T.  Oilroy,  commissioner  of  public  works,  to  issue  a  permit  to  relator 
to  open  the  streets  along  the  route  of  its  railroad  for  the  purpose  of  construct- 
ing trenches  and  vaults  necessaiy  to  the  operation  of  its  road  by  cable  trac- 
tion. 

Argued  before  Van  Bbttnt,  P.  J.,  and  Brady  and  Dakiels,  JJ. 

Oeorge  Hoadley,  John  E.  Parsons,  and  E.  Lauterbaah,  for  appellant.  D. 
J.  Dean,  for  respondent. 

Van  Brttmt,  P.  J.  The  petitioner  is  engaged  In  operating  a  street  surface 
railroad  in  the  city  of  New  York,  using  animal  power  for  the  purpose  of 
drawing  its  cars.  By  resolution  of  the  common  council  adopted  in  1862, 
granting  the  privilege  of  operating  a  street  railroad  by  any  power  other  than 
steam  power,  confirmed  by  act  of  the  legislature  in  1854,  tlie  petitioner  ac- 
quired the  franchise  which  it  has  hitherto  enjoyed.  The  conditions  of  tliat 
v.9N.v.8.no.lO— 53 
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franchise  conferred  upon  the  petitioner  the  power  to  disturb  the  public  streets 
as  much  as  was  necessary  in  order  to  lay  its  rails  and  tracks,  leaving  the  sur- 
face of  the  street  unbroken.  The  only  disturbance  of  the  street  which  was 
allowed  by  the  charter  was  the  temporary  excavation  required  for  embedding 
the  ties  and  stringers  which  supported  the  tracks  and  rails,  and,  when  tbey 
were  put  in  place,  the  surface  of  the  street  to  be  left  unbroken,  passage-way 
even,  and  superstructure  solid.  The  petitioner,  being  desirous  of  construct- 
ing a  cable  road  instead  of  a  railway  operated  by  horse-power,  in  the  year  1887 
applied  for  a  mandamus  directing  the  commissioner  of  public  works  to  grant 
to  the  petitioner  a  permit  to  make  the  necessary  excavations  in  the  street  for 
the  purpose  of  laying  cables  between  the  present  rails  as  motive  power  for  its 
cars.  This  application  having  been  denied,  (1 N.  Y.  Sapp.  197,)  and  such  de- 
nial afSrmed  by  the  court  of  appeals,  (19  N.  £.  Rep.  831,)  upon  the  groand 
that  the  petitioner  had  acquired  neither  by  the  charter  nor  the  resolution  itot 
the  act  the  right  to  open,  excavate,  or  use  below  the  existing  surface  of  the 
streets,  save  for  the  temporary  purpose  of  laying  its  track  and  for  necessary 
repairs  thereto,  in  1889,  by  chapter  531  of  the  Laws  of  that  year,  it  was  pro- 
vided that  any  street  surface  railway  company  might  in  any  case  operate  any 
portion  of  its  railroad  by  cable  or  electricity,  or  by  any  power  other  than 
steam  locomotive  power,  instead  of  by  animal  or  horse  power,  which  should 
be  approved  by  the  state  board  of  railroad  commissioners,  and  consented  to 
by  the  owners  of  one-half  in  value  of  the  property  bounding  on  that  portion 
of  the  road  as  to  which  a  change  of  motive  power  was  proposed.  And  it  was 
further  provided  that  it  should  be  lawful  for  any  such  railroad  company  u> 
make  any  changes  in  the  construction  of  its  road  or  road-bed  at  any  time  ren- 
dered necessary  by  a  change  in  its  motive  power.  The  railroad  commission- 
ers and  a  majority  of  the  property  owners  having  approved  of  such  change, 
the  petitioners  now  renew  their  application  to  compel  the  commissioner  of 
public  works  to  grant  them  the  necessary  permit  to  build  their  cable  road. 

It  is  claimed  upon  the  part  of  the  commissioner  of  public  works  that  chap- 
ter 531  of  the  Laws  of  1889  is  in  condict  with  section  18  of  article  3  of  the 
constitution  of  the  state  of  New  York.  Section  18  provides  that  the  I^sla- 
ture  shall  not  pass  a  private  or  local  bill  in  any  of  the  following  cases,  and, 
after  enumerating  several  classes  of  cases,  it  proceeds:  "Granting  to  any 
corporation  or  association  or  individual  the  right  to  lay  down  railroad  tracks." 
It  provides  that  the  legislature  shall  pass  general  laws  providing  for  the  cases 
named  in  the  section,  and  for  all  other  cases  which  in  its  judgment  might  be 
provided  for  by  general  laws,  "but  no  law  shall  authorize  the  construction  a 
operation  of  a  street  railroad  except  upon  the  condition  that  the  consent  of  the 
owners  of  one-half  in  value  of  the  property  bounding  on,  and  the  consent  also 
of  the  local  authorities  having  control  of,  that  portion  of  a  street  or  highway 
upon  which  it  is  proposed  to  construct  or  operate  such  railroad  be  first  ob- 
tained." 

The  question  presented  in  the  case  is  whether  this  claim  of  the  commis- 
sioner of  public  works  is  well  founded.  It  is  to  be  observed  that,  by  the  pro- 
visions of  the  constitution,  the  prohibition  of  the  granting  of  franchises  to 
private  corporations  for  the  purpose  of  building  street  railways,  which  powa 
bad  been  greatly  abused  prior  to  the  adoption  of  this  amendment  to  the  cod- 
Btitution,  was  intended  to  protect  two  interests  which  were  necessarily  affected 
by  such  grants,  namely,  that  of  the  abutting  owners  upon  the  street  in  whidi 
the  road  was  to  be  operated;  and,  secondly,  the  city  itself,  whose  duty  it  was 
to  see  that  the  street  was  kept  in  condition  for  the  use  and  passage  of  the  gen- 
eral public.  It  thereby  provided  that  the  legislative  power  to  make  sudi 
grants  should  depend  upon  the  consent  of  the  pi-operty  owners  and  the  con- 
sent of  the  city  authorities.  In  the  case  at  bar  the  consent  of  tJie  propertj 
owners  has  been  obtained  to  the  construction  of  this  cable  road,  but  the  con- 
sent of  the  city  authorities  has  not  been  secured;  and  the  question  presented 
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is  whether,  ander  the  act  of  1889,  referred  to,  the  consent  of  the  city  author- 
ities can  be  dispensed  with. 

In  view  of  the  decision  of  the  court  of  appeals  upon  the  previous  applica- 
tion  of  the  petitioner  for  a  mandamus,  we  thinlc  that  but  one  answer  can  be 
given  to  this  question.  It  is  claimed  upon  the  part  of  the  petitioner  tliat  it 
did  not  seek  to  construct  or  operate  a  new  road,  but  simply  to  change  the 
motive  power  in  the  operation  of  a  road  which  they  have  already  the  right  to 
maintain  and  operate.  It  was  held,  however,  in  the  previous  case,  that  the 
proposed  construction  or  change  of  the  present  street  railroad  to  a  cable  road 
was  the  building  of  an  absolutely  new  road,  subjecting  the  streets  of  the  city 
to  new  burdens,  which,  under  its  original  franchise,  the  petitioner  had  no 
right  to  impose.  It  was  further  held  that  the  previous  application  made  in 
order  to  carry  forward  its  scheme,  as  disclosed  by  the  papers  in  that  case,  was 
for  a  permit  to  make  immediate  excavations  in,  and  at  frequent  intervals  of 
space  across,  the  public  streets  of  the  city  throughout  its  entire  route,  and  that 
no  license  or  word  of  permission  to  do  so  could  be  found  in  its  charter;  that 
tbe  road  was  completed;  and,  as  the  learned  justice  said  who  delivered  the 
opinion  in  that  case:  "The  relator  had  then  no  right  to  again  disturb  the  sur- 
face of  tlie  streets,  except  for  necessary  repairs  and  replacing  of  its  ties  and 
rails  as  occasion  might  require,  for  the  proper  maintenance  of  its  road.  That 
power  it  bad;  no  more.  It  now,  however,  asserts  a  legal  right  to  make  ex- 
cavations, not  for  any  of  the  purposes  of  its  track  or  road-way,  or  tbe  founda- 
tion of  either,  but  for  the  purpose  of  laying  a  cable  in  each  track  between  the 
present  rails  as  motive  power  for  its  cars  by  the  agency  of  steam  from  station- 
ary engines.  A  mere  statement  of  the  proposition  should  be  a  sufficient  an- 
swer to  the  claim.  To  open  a  city  street  for  the  construction  of  a  surface 
railroad  track  or  its  reparation,  and  to  open  that  street  for  the  introduction  of 
a  ix)wer  to  operate  the  road,  would  seem  to  be  separate  and  distinct  things. 
In  tbe  first,  the  excavation  ends  with  the  construction.  The  material  of  the 
street  is  replaced,  or,  in  lieu  of  it,  some  other  substance  which  restores  the 
surface  to  its  original  unbroken  condition  and  usefulness,  and  leaves  all  be- 
low the  surface  to  such  uses  as  the  municipality  may  require.  In  the  other 
case,  as  the  record  discloses,  the  cable  requires  a  conduit  of  mason-work,  the 
necessary  excavation  for  which,  on  a  straight  stretch  of  road  without  curves, 
is  6  feet  wide,  and  from  4  to  5  feet  deep.  Where  there  is  a  double  track,  there 
must  be  two  of  these  trenches,  and  at  intervals  of  85  feet  along  the  whole 
distance,  they  most  go  still  deeper  for  drainage;  and  where  there  are  curves 
the  width  of  the  excavation  must  be,  at  least,  from  I'i  to  15  feet.  At  a  cor- 
ner the  pit  will  be  80  feet  in  width,  and  at  the  engine-houses,  whence  the  ca- 
ble extends  to  the  conduit  in  the  street,  it  will  be  necessary  to  excavate  the 
entire  street  from  the  engine-room  out  to  and  beyond  the  track  furthest  from 
It.  None  of  these  things  are  required  for  the  construction  of  a  street  surface 
railroad;  none  of  them  pertain  even  to  its  operation.  They  relate  to  some  act 
or  thing  to  be  done  below  the  surface."  It  was  therefore  held  that  the  peti- 
tioner bad  exhausted  its  power  under  its  charter;  that  there  could  be  found 
within  its  charter  nothing  which  authorized  it  to  impose  the  additional  bur- 
dens upon  the  street  which  was  sought  to  be  done  by  a  change  from  the  ordi- 
nary street  surface  railroad  to  a  cable  road;  and  that,  therefore,  the  commis- 
sioner of  public  works  was  justified  in  refusing  a  permit  to  the  petitioner  to 
construct  this  new  railway,  and  subject  tbe  streets  to  the  additional  burden 
sought  to  be  imposed  upon  tliem. 

This  being  the  condition  of  the  law,  it  seems  to  be  difficult  to  understand 
bow  it  can  be  claimed  that  the  granting  of  the  authority  for  the  building  of 
this  new  road  is  not  in  contravention  of  the  article  of  tbe  constitution  which 
has  been  quoted,  which  says  that  no  law  shall  authorize  the  construction  or 
operation  of  a  street  railroad  except  upon  the  conditions  therein  stated. 
Bearing  in  mind,  as  already  stated,  that  one  of  the  objects  requiring  the  con- 
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sent  of  the  city  anthorities  was  to  prevent  the  public  streets  from  being  bur- 
dened by  these  franchises  to  the  detriment  of  the  public  use,  how  can  it  be 
claimed  that,  a  road  already  in  existence  having  the  right  to  do  one  thing,  the 
legislature  have  the  power  to  grant  it  the  right  to  do  any  thing  and  everything 
else  along  its  original  route?  It  is  the  granting  of  authority  to  construct  and 
operate  a  new  road  which  the  petitioner  has  not  the  slightest  authority  either 
to  construct  or  operate  under  its  present  charter.  We  are  unable  to  see,  in 
view  of  the  exposition  of  the  law  which  was  given  upon  the  previous  appeal, 
to  which  attention  has  been  called,  that  there  can  be  any  question  but  what 
the  constitution  prohibits  the  imposing  of  additional  servitudes  npon  the 
streets  without  the  consent  of  the  local  authorities,  and  that  there  cannot  be 
any  question  but  that  this  authority  to  construct  and  operate  this  cable  road 
is  the  conferring  of  the  right  to  impose  such  additional  burdens  npon  the 
streets  in  contravention  of  the  provisions  of  the  constitution.  The  right  to 
operate  a  street  surface  railroad  is  one  thing;  the  right  to  operate  a  cable  road 
is  another;  and,  as  the  court  of  appeals  have  decided  that  the  powers  of  the 
petitioner  to  construct  a  street  railroad  have  been  exhausted,  it  is  dilBcnlt  to 
see  how  another  and  different  right — a  new  and  independent  right — can  be 
conferred,  in  view  of  the  prohibition  of  the  constitution.  There  is  no  pro- 
vision authorizing  the  conferring  of  additional  powers  upon  an  old  corpora- 
tion which  the  legishtture  may  not  confer  upon  a  new.  The  prohibition  is 
general:  "But  no  law  shall  authorize  the  construction  or  operation  of  a  street 
railroad,"  etc.  The  attempt  to  authorize  the  construction  of  a  cable  road  in 
the  place  of  a  street  railroad  which  is  already  in  existence,  created  under  a 
charter  which  gave  the  petitioner  no  right  to  build  a  cable  road,  waa  clearly 
the  conferring  of  an  additional  power, — an  additional  franchise, — in  violation 
of  the  prohibition  of  the  constitution.  It  is  urged  upon  the  part  of  the  peti- 
tioner that.  It  having  the  right  to  construct  a  street  railroad,  no  additional 
authority  is  conferred;  that  the  cable  road  is  a  street  railroad ;  and  that  it  will 
simply  operate  a  street  surface  road  the  same  a»  before.  But  the  difBculty  is 
that  the  petitioner  has  no  right  under  its  present  charter  either  to  constraet 
or  operate  a  cable  road.  The  construction  and  operation  of  a  cable  road  places 
additional  burdens  upon  the  public  streets;  and  the  constitution  has  said  that 
such  burdens  shall  not  be  imposed  except  with  the  consent  of  the  city  autbori- 
ties;  and  it  does  not  seem  that  there  can  be  any  difference  between  the  con- 
ferring of  such  authority  upon  an  old  corporation  and  the  conferring  of  such 
authority  upon  a  new.  We  think,  therefore,  that  the  act  of  1889  attempts  to 
authorize  the  construction  and  operation  of  a  street  railroad  under  circum- 
stances expressly  prohibited  by  the  constitution.  The  order  appealed  from 
should  be  affirmed,  with  costs.    All  concur. 


Phillips  v.  New  York  Life  Ins.  Go. 
(Supreme  Court,  Oeneral  Term,  First  Department.    May  8, 1890.) 

lilVH  InSURANOB — APFLI01.TION— MlSRBPKBSBNTi.TIONS. 

A  lite  insurance  policy  made  the  statements  in  the  appUoation  part  of  the  con- 
tract. The  application  warranted  the  answers  "  to  be  full,  complete,  and  true.  *  In 
answer  to  the  question  as  to  who  was  his  usual  medical  attentumt,  the  assured  an- 
swered, "Dr.  S.,  "and  he  was  then  asked  when,  and  for  what,  his  services  had  been 
required,  and  he  answered,  for  his  family.  In  an  action  on  the  poUey,  the  evidenoe 
showed  that  the  only  medical  attendant  of  the  assured  for  a  year  prior  to  his  death, 
which  occurred  less  than  three  months  from  the  application,  was  one  W. ;  and  there 
was  no  evidence  that  S.  ever  attended  him.  Held,  that  tiiere  was  snoh  a  breach  of 
warranty  as  would  avoid  the  policy.    Bbast,  J.,  dissenting. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Eleanor  C.  Phillips  against  the  New  York  Life  Insurance  Com- 
pany.   There  was  a  judgment  in  favor  of  defendant,  dismissing  the  complaint 
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on  its  tnerits,  and  an  order  denying  a  motion  for  a  new  trial;  and  plaintiff  ap- 
peals. 

Argned  before  Yan  Bbunt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 

F.  M.  Hardenbrook,  for  appellant.    Homhlotoer  <t  Byrne,  for  respondent. 

Yak  BarNT,  P.  J.  This  action  was  bronglit  by  tlie  plaintiff,  as  widow  of 
one  Arthur  C.  Phillips,  to  recover  the  amount  of  an  insurance  upon  the  life 
of  said  Phillips,  alleged  to  have  become  due  upon  a  policy,  issued  by  the  de- 
fendants, payable  to  the  plaintiff.  In  July,  1887.  the  said  Phillips  had  signed 
an  application  for  an  insurance,  and  in  connection  therewith  made  certain 
statements  and  representations  which,  by  the  terms  of  the  agreement,  he  war- 
ranted to  be  full,  complete,  and  true,  and  that,  if  any  of  them  should  in  any 
respect  be  untrue,  the  policy  which  might  be  issued  upon  the  application 
should  be  void.  This  application  contained  certain  other  provisions  upon 
which  questions  have  been  raised  upon  this  appeal,  but  which  it  is  not  nec- 
essary for  us  to  consider,  in  view  of  the  conclusion  to  which  we  iiave  come 
in  reference  to  questions  raised  as  to  the  breach  of  warranty.  Various  ques- 
tions were  contained  in  this  application  inquiring  as  to  whetlier  the  applicant 
had  had  any  of  various  diseases  or  complaints  therein  named,  or  was  subject 
or  predisposed  to  various  diseases  therein  named,  to  all  of  which  he  answered, 
"No."  He  was  also  asked  the  name  and  residence  of  his  usual  medical  at> 
tendant.  His  answer  was:  "Dr.  Lewis  H.  Sayre."  He  was  further  inter- 
rogated as  to  when,  and  for  what,  his  services  hnd  been  required;  and  liis  an- 
swer was:  "Family."  The  printed  blank  contained  this  question:  "Have 
you  consulted  any  other  medical  man?  If  so,  when,  and  for  what?"  wiiich 
does  not  appear  to  have  been  answered.  The  policy  of  insurance  upon  which 
this  action  is  founded  was  issued  upon  this  application.  It  provided  that,  "if 
any  of  the  statements  or  representations  made  in  the  application  for  this  pol- 
icy shall  be  found  in  any  respect  untrue,  then,  and  in  every  such  case,  this 
policy  shall  be  null  and  void',  and  all  payments  previously  made  shall  be  for- 
feited to  the  company,  and  no  action  or  right  of  action  shall  remain  to,  or  be 
maintained  against  this  company  by,  the  assured  or  any  other  person  by 
virtue  of  this  policy. "  After  the  death  of  the  insured,  proofs  of  death  were 
furnished  to  the  company  on  behalf  of  the  plaintiff,  as  required  by  the  policy. 
In  answer  to  the  question  as  to  the  name  and  address  of  every  physician  who 
attended  the  deceased  within  a  year  prior  to  his  death,  the  plaintiff  answered: 
"PhUip  M.  Wood,  Jamaica,  N.  Y.,  and  J.  M.  Schley,  I  East  Forty-Second 
street.  New  York. "  Annexed  to  the  statement  made  by  the  plaintiff  was  a 
statement  signed  by  the  said  Dr.  Wood  pursuant  to  the  requirements  of  the 
policy.  In  this  statement.  Dr.  Wood  asserted  that  he  had  been  the  medical 
attendant  and  adviser  of  the  deceased  for  one  year.  The  plaintiff  was  called 
as  a  witness  on  her  own  behalf,  and  was  asked  wtiether  Dr.  Sayre  had  at- 
tended her  as  her  family  physician,  and  her  answer  was:  "  Well,  no;  I  should 
never  call  him  my  family  physician.  He  has  attended  me  several  times.  I 
do  not  remember  if  he  attended  Mr.  Phillips  in  his  life-time.  I  do  not  re- 
member that  Mr.  Phillips  ever  called  upon  Dr.  Sayre,  or  that  Dr.  Sayre  at- 
tended liim,  except  that  he  vaccinated  us.  So  far  as  I  know.  Dr.  Sayre  had 
not  attended  him  within  a  year  prior  to  the  issuing  of  this  policy.  My  knowl- 
edge extends  back  for  a  year  before.  He  had  not  attended  him,  to  my  knowl- 
edge; I  know  that  he  had  not.  I  do  not  know  as  to  two  years.  I  know  Dr. 
Flnllip  H.  Wood,  of  Jamaica.  He  had  attended  me  during  1887,  as  a  family 
physician.  He  had  attended  and  prescribed  for  my  husband  during  1887.  I 
could  not  say  positively  what  portion  of  the  year.  It  was  in  July,  and  before 
that;  but  I  do  not  remember  the  month.  It  was  in  July,  and  subsequently; 
but,  I  think,  not  in  August.  I  do  not  remember  how  many  times  he  at- 
tended him  in  July.  He  called  occasionally.  Dr.  Sayre  did  attend  me  and 
my  husband  and  family  for  very  slight  occasions.    I  never  considered  him  my 
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family  physician.  I  have  been  to  bim  for  very  slight  ailments.  He  wa» 
known  to  me  and  my  husband  very  well.  Or.  Wood  was  my  mother's  fam- 
ily physician. "  So  that  it  appeared  from  the  evidence  of  the  plaintiff  that 
Dr.  Sayre  was  not  the  family  physician  of  the  deceased,  and  that  Dr.  Wood, 
prior  to  the  time  of  the  application  for  this  policy,  was  his  medical  attendant. 
It  was  claimed  upon  the  trial,  upon  the  part  of  the  defendant,  that  this  showed 
a  breacli  of  warranty  in  reference  to  the  questions  which  have  l>een  hereinbe- 
fore stated,  and  the  court  so  held,  and  dismissed  the  complaint;  and,  a  mo- 
tion having  been  made  for  a  new  trial  and  denied,  from  the  judgment  therfr- 
upon  entered,  and  from  the  order  denying  a  new  trial,  this  appeal  is  taken. 

Upon  the  point  which  has  been  suggested  for  discussion,  the  principal  argu- 
ment upon  the  part  of  the  appellant  is  that  the  affidavit  of  Dr.  Wood  was  in- 
admissible as  evidence  against  the  plaintiff.  It  is  undoubtedly  true  that  Dr. 
Wood  could  not  directly  or  indirectly  give  evidence  as  to  facts  which  he  had 
learned  as  the  family  physician  of  the  deceased;  and,  If  the  statement  made 
by  him  was  to  be  treated  as  a  declaration  of  his.  It  was  necessarily  excluded 
as  being  contrary  to  the  provisions  of  the  Code  in  respect  to  knowledge  ob- 
tained by  physicians  in  the  course  of  their  practice.  But  this  was  not  nec- 
essarily received  as  a  declaration  of  Dr.  Wood;  but  it  was  received  as  a  state- 
ment upon  the  part  of  the  plaintiff,  to  the  company,  of  facts  which  have  been 
sworn  to  by  Dr.  Wood.  The  plaintiff  presented  this  proof  of  loss  in  accord- 
ance with  the  requirements  of  the  terms  of  the  policy,  and  she  has  declared, 
by  the  presentation  of  this  claim,  these  to  be  the  fiu;ts,  and  these  to  be  the 
answers,  which  Dr.  Wood  has  made  to  these  questions;  and  they  are  to  be 
treated  as  declarations  upon  the  part  of  the  plaintiff  which  are  to  be  received 
as  evidence  against  her  prima  faaie.  but  which  are  not  necessarily  conclu- 
sive. This  seems  to  be  the  view  taken  by  the  United  States  supreme  court 
in  the  case  ot  Insxirance  Co.  v. Newton,  22  Wall.  32;  Samev.  Higginhofham, 
95  U.  S.  880.  In  that  case  the  parties  sought  to  except  from  the  evidence  in- 
troduced  upon  the  trial  tiie  affidavit  of  Dr.  White,  the  physician  who  at- 
tended the  deceased  in  his  last  illness,  and  the  court  required  that  the  proofo 
of  loss  should  be  put  in  as  an  entirety;  that  is,  that  all  the  papers  containing 
the  preliminary  proofs  should  be  put  in  evidence,  including  the  affidavit  of 
Dr.  White.  This  ruling  was  held  to  be  correct.  The  theory  upon  which 
they  were  received  was  that,  these  papers  being  presented  under  the  name  of 
the  assured,  and  constituting  the  essential  preliminaries  to  her  action,  they 
must  stand  as  her  acts,  and  the  representations  made  therein  must  be  taken 
as  true  until  at  least  some  mistake  is  shown  to  have  occurred  in  raspect  to 
them.  The  case  of  Qoldsahmidt  v.  Insurance  Co.,  102  N.  Y.  486,  7  N.  E. 
Bep.  408,  in  no  way  conflicts  with  this  view,  because  the  statement  as  to  the 
coroner's  inquest  in  that  case  formed  no  part  of  the  necessary  proofs  of  death,  as 
such  proofs  were  in  all  respects  complete  without  this  statement,  and  the  state- 
ments therein  contained  were  neither  sworn  to,  nor  presented  as  worthy  of  belief. 
Upon  the  contrary,  their  truthfulness  was  expressly  denied ;  and  for  this  reason 
it  was  held  that  the  principles  laid  down  in  the  case  of  Insurance  Co.  v.  Nev>- 
ton,  above  cited,  in  no  way  conflict  with  the  conclusion  at  which  the  court 
had  arrived.  The  question  then  arises  whether  it  was  shown  that  there  has 
been  a  breach  of  the  warranty.  The  assured  represented  to  the  insurance 
company,  in  his  application,  that  the  name  and  residence  of  his  usual  medi- 
cal attendant  was  Dr.  Sayre,  and  that  his  services  had  been  required  for  bis 
family.  As  to  the  question  which  remained  unanswered,  it  seems  to  me  that 
this  case  must  be  treated  as  though  that  question  were  not  contained  in  tlie 
application;  no  answer  having  been  made  thereto.  It  was  not  embraced  within 
the  terms  of  the  warranty;  and  the  question  of  the  breach  of  the  warranty  is  to 
be  governed  by  the  questions  which  have  been  asked  and  answered,  and  not  by 
those  which  it  is  presumed  have  not  been  asked,  and  therefore  not  answered. 
The  evidence  shows  that,  for  a  year  prior  to  the  death  of  the  deceased,  which 
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oocorred  less  than  three  months  from  the  time  of  the  applictition  for  the  pol- 
icj.  Dr.  Wood  had  been  his  medical  attendant,  and  that  Dr.  Sayre  had  not 
attended  him  during  these  periods,  and  that,  according  to  the  testimony  of 
the  plaintiff.  Dr.  Sayre  was  not  their  family  physician.  Under  these  circum- 
stances, it  would  appear  that  there  had  been  a  direct  and  complete  breach  of 
warranty,  and  that  nothing  was  left  for  the  court  to  do  except  to  dismiss  the 
complaint.  The  claim  that  the  answer  that  Dr.  Sayre  was  the  family  physi- 
cian was  not  responsive,  because  tlie  question  chIIs  for  the  date,  and  for  what 
the  services  were  required,  does  not  seem  to  meet  the  question.  The  witness 
had  been  asked  who  his  usual  medical  attendant  was,  and  he  said:  "Dr. 
Sayra."  Then  he  was  asked  when,  and  for  what,  his  services  had  been  re- 
qnired,  and  he  answered,  for  his  family,  which  involved  the  implied  asser- 
tion that  such  services  had  not  been  required  at  all  for  himself,  and  that  he 
considered  him  his  usual  medical  attendant.  Having  had  no  occasion  for  a 
physician  for  himself.  Dr.  Sayre  had  attended  his  family. 

It  is  urged  that  there  is  no  evidence  that  the  plaintiff  or  deceased  ever  re- 
garded Dr.  Wood  as  their  family  physician,  or  that  he  was  their  family  physi- 
dan.  That  may  be  entirely  true,  but  the  evidence  shows  conclusively  that 
Dr.  Sayre  was  not  the  usual  medical  attendant  of  the  deceased.  It  appears 
that  tlie  only  physician  be  had  had  for  a  long  period  of  time  anterior  to  the 
issuing  of  the  policy  had  been  Dr.  Wood;  and  there  is  no  evidence  that  Dr. 
Sayre  had  been  accustomed  to  prescribe  for  the  deceased,  so  that  he  became  his 
usual  medical  attendant,  and  that  Dr.  Wood  was  merely  an  occasional  visitant. 
There  was  no  ground  whatever  upon  which  the  jury  could  possibly  find  that 
Dr.  Sayre,  under  such  circumstances,  was  the  usual  medical  attendant  of  the 
deceased.  The  proof  in  the  case  had  raised  a  presumption  of  a  different  kind; 
and  it  would  require  further  evidence  than  was  introduced  on  the  part  of  the 
plaintiff  to  show  that  Dr.  Sayre  could  be  considered  by  anybody  as  the  usual 
medical  attendant  of  the  deceased,  in  view  of  the  fact  that  ttie  only  physician 
who  was  shown  to  be  in  attendance  upon  him  was  Dr.  Wood. 

In  the  discussion  of  this  case,  it  seems  to  us  that  the  question  as  to  whether 
Dr.  Wood  or  Dr.  Sayre  was  the  family  physician  of  the  deceased  is  a  side 
issue,  and  has  very  little  to  do  with  the  breach  of  this  warranty.  It  is  the 
first  question  which  has  come  up  for  discussion  which  is  the  crucial  point  in 
respect  to  the  breach  of  warranty.  The  deceased  had  represented  that  Dr. 
Sayre  was  his  usual  medical  attendant,  while  the  evidence  shows  that  his  only 
medical  attendant,  certainly  for  a  year  prior  to  his  death,  was  Dr.  Wood ;  and 
there  is  no  evidence  at  all  that  Dr.  Sayre  ever  attended  him.  It  is  idle  to  say 
that  under  these  circumstance  a  jury  might  find,  in  the  face  of  the  proof, 
that  Dr.  Sayre  was  his  medical  attendant,  when  it  did  not  appear  that  Dr. 
Sayer  had  ever  attended  him,  and  it  did  appear  that  other  persons  had  been 
his  physicians.  It  is  not  a  question  as  to  what  the  deceased  considered.  His 
views  cannot  change  the  fact.  If  Dr.  Jones  is  attending  a  person,  and  that 
person  says  that  he  considered  Dr.  Smith,  who  never  attended  him,  his  usual 
medical  attendant,  that  did  not  make  him  such.  It  would  appear  from  the 
OTidence  of  the  plaintiff  that  Dr.  Sayre  had  not  been  his  usual  medical  at- 
tendant, and  that  other  physicians  were  the  persons  who  had  been  accus- 
tomed to  attend  the  deceased.  Under  these  circumstances,  it  seems  to  us  that 
the  court  was  right  in  dismissing  the  complaint,  that  there  was  a  plain  breach 
of  warranty,  and  that  the  jury  should  not  have  been  allowed  to  find  a  verdict 
as  against  this  weight  of  evidence. 

The  other  questions  raised  it  does  not  seem  necessary  to  consider,  as  the 
point  discussed  seems  to  be  fatal  to  the  right  of  recovery,  and  fully  author- 
ized the  court  to  dismiss  the  complaint.  The  judgment  and  order  appealed 
from  should  be  affirmed,  with  costs. 

Daniels,  J.,  concurs. 
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Bradt.  J.,  {dissenting.)  Whether  Dr.  Sayre  was  the  nsnal  medical  at- 
tendant of  the  assured,  according  to  the  ordinary  sense  of  that  designation,  I 
think,  should  have  been  submitted  to  the  jaiy.    I  dissent,  therefore. 


Offbnheihsb  v.  Humphrets  at  at. 
(Supreme  Court,  General  Term,  JBHrst  Department.    May  9,  IWa) 
1,  Vendob  and  Vbndbb— Defbotivb  Trrui — Inockbbanoes. 

Plaintiff  purchased  land  of  defendants  subject  to  a  mortgage  for  118,000,  l)Miiii{ 
interest  at  5  per  cent.  The  record  showed  a  mortgage  on  the  land  for  188,000,  ttT 
per  cent.  Defendants  stated  that  tB,000  had  been  paid  on  this  mortnge,  and  tin 
Interest  reduced  to  6  per  oent. ;  that  the  mortgagee  was  abroad,  but  that  R.  &  Co^ 
bankers,  were  his  agents,  and  had  in  their  possession  the  bond,  with  payments  os 
account  of  both  principal  and  interest  indorsed  on  it,  and  a  satisfaction  pieoe,  ill 
of  which  plaintiii  might  see.  Defendants  also  offered  to  furnish  the  affidavit  ol 
W.,  one  of  the  owners  of  the  land,  of  the  payment  of  the  $6,000,  and  a  oertiUcate  of 
R.  &  Co.  to  the  same  effect,  and  that  the  interest  liad  been  reduced  from  7  to  6  per 
cent.  Held  that,  as  the  certificate  and  affidavit  would  not  make  the  reooid  titls 
dear,  plaintiff  was  justified  in  refusing  to  acoept  the  property. 
%.  Baii]:— ExTEKSioK  or  Timb. 

Where  the  completion  of  a  purchase  of  real  estate  has  been  adjourned,  from  tims 
to  time,  to  specified  dates,  the  purchaser  is  entitled  to  insist  upon  the  perfonoanos 
at  the  time  appointed,  and  is  not  bound  to  wait  in  order  tliat  difflonlties  or  iscom- 
brances  affecting  the  title  might  be  removed. 
t.  CoNTBAOT— Timb  or  Essbnob— Ruud  in  Law. 

The  rule  in  equity,  that  time  is  sometimes  not  regarded  as  the  essence  of  the  ooo- 
traot,  has  no  application  to  actions  at  law,  and  the  rights  of  the  parties  ate  to  be 
determined  strictly  by  the  agreement. 
Bbaot,  J.,  dissenting. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Jacob  Oppenheimer  against  Asahel  W.  Hamphreys,  and  Louis 
G.  Whlton,  as  administrator  of  Adam  H.  Ward.  The  court  directed  averdiet 
for  plaintifF,  and  from  the  judgment  entered  thereon  defendants  appeaL 

Argued  before  Van  Bbvnt,  F.  J.,  and  Bkadt  and  Daniels.  JJ. 

Howard  B.  Bayne  and  B,  F.  LitUt,  for  appellant.  Clement  J.  Knekt, 
for  respondents. 

Van  Brunt,  F.  J.  The  plaintift  and  the  defendant  Humphreys  and  one 
Ward  entered  into  a  contract  whereby  said  Humphreys  and  Ward  agreed  to 
sell  to  plaintiff  certnin  premises  in  tbecitiy  of  New  York  for  the  sum  of  $30,- 
000,  to  be  paid  as  follows:  $1,000  on  signing  the  contract;  $16,000  by  tak- 
ing said  premises  subject  to  a  mortgage  then  on  the  same,  bearing  interest  at 
the  rate  of  5  per  cent,  per  annum,  and  due  and  payable;  and  the  balance,  of 
$13,000,  in  cash  on  delivery  of  deed.  The  contract  further  provided  that  the 
premises  should  be  free  from  all  incumbrances  except  said  mortgage.  The 
deed  was  to  be  delivered  on  the  81st  of  March.  The  plaintiff  caused  the  title 
to  l>e  examined,  and  discovered  that  said  premises  were  apparently  incum- 
bered by  a  mortgage  of  record  for  $22,000,  bearing  interest  at  the  rate  of  7 
per  cent.  This  mortgage  was  not  satisfled  of  record,  and  an  apparent  lien 
upon  the  premises  for  the  amount  therein  mentioned.  Upon  the  31st  of 
March,  1886,  the  time  fixed  for  the  closing  of  the  contract,  the  plaintiff  de- 
clined taiung  the  title,  on  the  ground  that  the  premises  were  incuml>ered  by 
a  mortgage  of  $22,000.  with  interest  at  7  per  cent.,  instead  of  a  mortgage  of 
$16,000,  at  5  per  cent.,  as  the  contract  provided.  In  reply  to  this  objection 
the  vendors  stated  that  the  mortgagee  was  at  the  time  traveling  In  Egjrpt,  and 
it  was  impossible  to  get  from  bim  personally  any  admission  on  the  subject, 
but  that  Riggs  &  Co.,  bankers,  of  Wall  street,  were  the  agents  of  the  mortga- 
gee, and  that  they  had  the  bond  and  mortgage  in  their  possession,  with  pay- 
ments on  account  of  principal  and  interest  indorsed  on  the  bond;  that  tbey 
bad  also  a  satisfaction  piece;  and  that  the  plaintiS  or  his  attorney  might  sat- 
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istj  himself  by  calling  at  Biggs  &  Co.,  where  these  papers  were  subject  to 
examination.  The  vendors  further  offered  to  furnish  the  plaintiff  with  an  af- 
fidavit of  Ward,  one  of  the  owners,  of  tlie  fact  of  the  payment  of  the  $6,000  on 
the  mortgage.  He  also  offered  to  furnish  a  certificate  of  this  fact  in  writing 
from  Biggs  &Co.,  and  also  a  aimilar  statement  that  the  interest  had  been  re- 
dnced  to  5  per  cent.  The  dosing  of  the  sale  was  adjourned  to  April  9th,  for 
the  purpose  of  enabling  the  defendants  to  produce  the  requisite  proof  showing 
that  86,000  had  been  paid  on  account,  and  the  interest  reduced.  Further  ad- 
journments were  had  to  the  12th  of  April,  and  in  the  mean  time  a  clerk  of  the 
attorney  for  the  plaintiff  called  on  Biggs  &  Co.,  but  whether  he  saw  the  bond 
with  the  Indorsement  upon  it  does  not  clearly  appear.  He  was  told  what  the 
facts  were  in  reference  to  this  payment  by  the  book-keeper  of  iiiggs  &  Co. 
The  plaintiff,  on  the  12th,  not  being  satisfied  with  the  title  as  it  stood,  the 
vendors  proposed  that  he  should  reserve  from  the  balance  of  the  purchase 
money  the  whole  face  of  the  mortgage,  $22,000,  together  with  a  sufficient 
amount  to  cover  any  question  of  interest,  himself  keeping  the  $16,000,  and 
depositing  the  balance  in  a  trust  company  as  a  guaranty.  The  vendors  then 
offered  to  pay  off  the  mortgage,  and  file  a  satisfaction  piece,  and  put  on  a 
new  mortgage,  due  at  once,  at  5  per  cent.,  provided  they  were  allowed  five  or 
six  days  to  do  so.  This  proposition  was  likewise  rejected  by  the  plaintiff. 
This  action  was  commenced  some  months  thereafter  to  recover  the  $1,000 
which  had  been  paid  at  the  time  of  the  making  of  tlie  contract,  and  for  the  ex- 
penses of  searching  the  title.  Upon  the  foregoing  facts  the  court  directed  a 
verdict  in  favor  of  the  plaintiff,  and  from  the  judgment  thereupon  entered 
this  appeal  is  taken. 

It  is  well  settled  that,  unless  a  seller  of  land  lenders  a  title  which  is  free 
from  reasonable  doubt,  the  purchaser  is  not  bound  to  complete.  In  the  case 
at  bar  the  records  show  a  mortgage  of  $22,000,  with  interest  at  7  per  cent. 
The  claim  was  made  upon  the  part  of  the  defendants  that  $6,000  had  been 
paid  upon  this  mortgage,  and  the  interest  reduced  to  5  per  cent.  They  of- 
fered the  certificate  of  Biggs  &  Co.,  bankers  in  this  city,  who  were  alleged  to 
be  the  agents  of  the  mortgagee,  who  had  possession  of  the  l>ond  and  mortgage, 
and  also  of  the  satisfaction  piece  thereof,  to  the  effect  that  such  payment  had 
been  made  and  snch  reduction  of  interest  had  occurred.  We  do  not  think 
that  the  plaintiff  was  bound  to  accept  the  title  upon  evidence  of  this  charac- 
ter, that  the  apparent  incumbrances  upon  the  property  had  been  partially  re- 
moved. He  was  not  bound  to  run  the  risk  of  being  able  at  some  future  time 
to  establish  that  Biggs  &  Co.  were  the  agents  of  the  mortgagee;  or,  if  the  bond 
in  question  should  happen  to  have  been  destroyed,  to  vest  his  claim  of  pay- 
ment upon  parol  evidence,  the  benefit  of  which  he  might  at  any  time  lose. 
He  was  entitled  to  a  clear  record  titla  He  had  the  right  to  claim  that  his 
title  should  be  put  beyond  the  contingency  of  human  life,  or  the  continued  ex- 
istence of  papers  which  could  not  be  the  subject-matter  of  a  record.  He  was 
entitled  to  demand,  if  the  mortgage  had  been  reduced  to  the  extent  claimed, 
such  evidence  of  the  fact  as  would  enable  him  to  spread  the  same  upon  the 
record,  so  that,  no  matter  who  might  die,  or  what  might  l>ecome  of  the  orig- 
inal bond  in  question,  the  records  would  show  precisely  the  extent  to  which 
the  mortgage  was  a  lien,  and  it  does  not  seem  that  anything  less  than  this 
would  satisfy  the  requirements  of  the  law. 

Bnt  it  may  be  urged  apon  the  part  of  the  appellants  that  their  offer  to  sat- 
isfy the  mortgage,  and  place  a  new  mortgage  upon  the  premises  for  $16,000, 
with  interest  at  5  per  cent.,  would  fulfill  the  requirements  of  the  contract. 
That  is  nndoubtedly  troe,  but  the  plaintiff  having  fixed  a  time  at  which  this 
contract  was  to  be  closed,  and  having  by  his  acts  made  time  of  the  essence 
of  the  contract,  and  with  the  intention  that  time  should  be  of  the  essence  of 
the  contract,  accentuated  by  the  adjournments  to  specific  dates  which  took 
place  when  these  various  objections  were  under  discussion,  the  plaintiff  was  en- 
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titled  to  insist  upon  performance  at  that  time,  and  was  not  bound  to  wait  in 
order  that  difficulties  or  incumbrances  affecting  tlie  title  might  be  remored. 
8  Pars.  Cont.  383. 

It  is  true  that  in  equity  time  is  sometimes  not  regarded  as  of  the  essence 
of  the  contract.  Voorhees  v.  De  Meyer,  2  Harb.  37;  Wimoall  v.McQown, 
Id.  270.  But  this  question  always  depends  upon  the  facts  of  each  particnlar 
case,  and  whether  conveyance  can  be  as  well  done  at  a  later  period  as  an  ear- 
lier, and  without  detriment  to  the  party  insisting  upon  a  rigid  adherence  to 
the  time  Qxed  in  the  contract.  But  this  rule  has  no  application  to  actions  at 
law.  The  rights  of  the  parties  are  determined  strictly  by  the  agreement,  and 
although  in  this  case,  bad  the  appellants  procured  the  mortgage  of  $16,000  at 
5  per  cent.,  and  tendered  tlie  same  within  five  or -six  days  after  the  hut  ad- 
journed day  for  the  completion  of  the  contract,  with  a  proper  conveyance  of 
the  land  in  question,  the  plaintiff  would  probably  have  been  compelled  in  ei^ 
uity  to  have  completed  his  contract;  but,  they  not  having  done  so,  the  mere 
fact  of  their  having  offered  to  complete  the  title  in  the  way  suggested  gives 
them  no  standing  in  a  court  of  equity  to  enforce  specific  performance.  Upon 
the  whole  case,  therefore,  we  thinlc  ttiat  the  case  presented  no  question  of  fact 
which  it  was  necessary  to  submit  to  the  jury;  that  upon  the  conceded  &cts 
the  title  tendered  to  the  plaintiff  was  not  such  as  he  was  bound  lo  accept;  and 
that  the  direction  of  a  verdict  in  his  favor  was  correct.  The  judgment  should 
therefore  be  affirmed,  with  costs. 

Daniels,  J.  I  agree  to  affirm  for  the  reasons  stated,  and  on  the  further 
ground  that  no  equitable  defense  was  interposed  by  the  defendants.  The  dis- 
position of  the  action  was  therefore  left  to  depend  upon  legal  principles;  and, 
as  tl)e  vendors  were  in  default,  the  direction  of  a  verdict  against  them  was 
right. 

Brady,  J.  I  think  the  equities  are  in  favor  of  the  defendants,  and  that 
they  should  prevail,  without  regard  to  the  form  of  the  action.  If  the  plain- 
tiff should  not  succeed  according  to  the  whole  law  of  the  land,  the  judgment 
is  erroneous.  The  defendants  offered  to  perform  and  mal<e  the  title  good,  al- 
though not  precisely  in  the  manner  provided  for.  But  this,  I  think,  was 
enough. 

Wabrbn  «.  Bemdbock  Powder  Co. 

(Supreme  Court,  Oenernl  Term,  Flrtt  Department    May  9, 1890.) 

Faotoks  and  Bkokbrs — CoimisstoNS. 

Defendant  agreed  to  pay  plaintiff  a  commission  If  he  obtained  the  approval  of  the 
United  States  govei-nment  to  the  use  in  a  certain  blasting  operation  oi  ao  explosiva 
manufactured  by  defendant.  Plaintiff  called  the  attention  of  the  government  to  the 
explosive,  and  experiments  were  made,  which  resulted  in  its  being  rejected.  Noth- 
ing further  was  done  by  plainUfl  to  induce  the  government  to  nae  the  explosive. 
Two  years  later,  after  plaintUThad  left  defendant's  employ,  defendant  claiming  to 
have  improved  its  explosive,  further  experiments  were  made,  with  which  plaintiff 
had  no  connection,  and  wbioh  resulted  in  the  government  approving  the  explosive. 
Afterwards  the  government  invited  proposals  for  explosives  for  the  operation  in 
question,  and  defendant's  hid  was  accepted.  Held,  that  plaintiff's  claim  for  his 
commission  could  not  be  maintained. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Bobert  Warren  against  the  Rendrock  Powder  Company.    Tbeie 
was  judgment  for  defendant,  and  plaintiff  appeals. 
Argued  before  Van  Bktjnt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
A.  B.  Malcomson,  for  appellant,     (t.  W.  Van  Slyck,  for  respondent. 

Bradt,  J.  Upon  the  trial  of  this  case  the  learned  referee  rendered  the 
following  opinion: 
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"Opinion. 

"New  Yobk  Supreme  Couet. 

"Robert  W.  Warren  agpt.  Rendroek  Powder  Company.    (Opinion  of  Referee.) 

"Tbia  action  is  brought  by  the  plaintiff  to  recover  certain  com  mission  upon 
a  quantity  of  explosive  maturial,  called  *  rack-a-rock, '  sold  by  defendant  to  the 
United  States  government,  and  used  by  it  in  the  blHst  at  Flood  rock  in  1885. 
It  is  established  that  in  1882  the  plaintiff  and  defendant  entered  into  an  agree- 
ment that,  if  the  plaintift  succeeded  in  getting  the  approval  of  the  govern- 
ment to  the  use  of  this  explosive  in  the  final  bhist  at  Flood  rock,  the  defend- 
ant was  to  pay  him  ten  per  cent,  of  the  amount  received  for  the  explosive  sold 
by  the  defendant  to  the  government  for  the  purpose  named.  The  price  at 
which  the  explosive  was  to  be  sold  was  thirty-five  cents  per  pound.  The 
plaintiff  called  the  attention  of  the  government  to  the  explosive;  and,  under 
his  supervision  and  direction,  experiments  were  made  by  the  government  of- 
ficers to  determine  its  availability  and  usefulness.  The  result  of  these  experi- 
ments in  1882  was  that  these  officers  decided  that  the  explosive  was  unfit  for 
use  in  the  blasting  operations  at  Flood  rock.  The  plaintiff  then  apparently 
abandoned  his  efforts  to  introduce  the  explosive,  and  engaged  in  other  bus- 
iness. I  cannot  find  that  the  plaintiff  did  anything  further  to  induce  the  gov- 
ernment to  use  this  explosive.  Two  years  later,  in  1884,  the  defendant, 
through  its  oBicers,  claiming  that  they  bad  made  improvements  in  the  explo- 
sive, in  the  manner  of  mixing  the  ingredients,  called  the  attention  of  the  gov- 
ernment to  this  explosive,  and  further  experiments  were  made  with  it  under 
tbe  direction  of  Captain  Derby,  one  of  the  officers  of  the  United  States  in 
charge  of  the  work  at  Flood  rock.  He  suggested  important  changes  in  the 
way  of  packing  the  material  in  the  cartridges;  and,  these  changes  having 
been  made,  it  was  decided  that  tbe  explosive  was  fit  for  the  use  for  which  it 
was  intended.  With  these  experiments  made  in  1884  the  plaintiff  had  no 
connection.  The  defendant  after  1882  had  supplied  small  quantities  of  this 
explosive  to  the  government  at  twenty-five  cents  per  pound.  Afterwards  the 
government  issued  proposals  for  explosives  to  be  used  in  tbe  final  blast  at 
Flood  rock.  The  defendant  bid  for  a  large  quantity  of  rack-a-rock  at  23} 
cents  per  pound.  Its  bid  was  accepted,  and  tbe  defendant  supplied  thereafter 
to  tbe  government  243,405  9-16  pounds  of  rack-a-rock,  and  recpived  therefor 
the  sum  of  $57,808.88.  This  is  the  sum  upon  which  plaintiff  claims  ten  per 
cent,  commission.  I  am  of  the  opinion,  from  the  facts  stated,  that  tbe  plain- 
tiff's claim  cannot  be  maintained.  He  abandoned  his  contract  in  1882,  and 
did  not  succeed  in  obtaining  the  approval  of  tbe  government  to  the  use  of 
this  explosive  at  Flood  rock.  The  result  was  obtained  by  the  subsequent  ef- 
forts of  the  defendant.  It  appears  from  the  evidence  that  rack-a-rock  and  an- 
other explosive,  called  <  dynamite,'  were  about  equally  adapted  for  the  use 
which  it  was  desired  to  make  of  explosives  at  Flood  rock,  and  that  the  ques- 
tion of  tbe  adoption  by  the  government  of  either  would  depend  upon  the 
prices.  It  became,  therefore,  a  significant  fact  that  theplHintiff  made  a  large 
bid  in  the  proposals  for  the  final  blast  at  Flood  rock,  of  dynamite,  at  24^  cents 
per  pound,  being  one-half  cent  less  than  the  defendant  had  been  supplying 
rack-a-rock  to  tbe  government.  This  action  can  only  be  explained  upon  one 
of  two  grounds, — either  that  the  plaintiff,  while  claiming  to  act  as  agent  of 
the  defendant,  was  in  fact  acting  directly  against  its  interest,  in  which  case 
be  could  not  claim  his  commission  from  the  defendant,  or — and  this  I  think 
tbe  true  explanation — that  be  considered  his  contract  with  the  defendant  at 
an  end,  and  himself  free  to  act  against  its  interest  in  any  lawful  way.  The 
defendant  is  entitled  to  judgment. 

"Neto  York,  March,  1889.  Hamilton  Cole,  Beferee." 
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A  careful  examination  of  the  evidence  in  this  case  bu  led  to  the  oonclnsion 
that  the  opinion  of  the  learned  referee  was  abundantly  sapported  by  the 
)>roof3.  According  to  the  plaintiff's  own  testimony,  his  agreement  wiUi  the 
defendant  was  that  he  was  to  procure  from  the  government  authorities  the 
approval  of  the  powder  in  question  for  use  in  the  blast  at  Flood  rock;  and  it 
does  not  seem  to  be  seriously  qnustioned  but  that  when,  in  the  fall  of  1832. 
the  plaintiff  relinquished  all  further  effort  in  that  direction,  and  left  the  city 
of  New  York  to  engage  in  other  work  at  Allentown,  Pa.,  he  had  not  only 
failed  to  procure  such  approval,  but,  on  the  contrary,  the  powder  was  abso- 
lutely rejected  by  the  officers  in  charge  of  the  work  as  not  being  applicable  for 
use  in  the  mines.  After  that  time  the  plaintiff  ceased  tu  have  any  connectioa 
with  the  subject,  and  does  not  even  himself  assert  that  he  afterwards  did  any- 
tiling  f  urtlier  in  performance  of  his  contract.  It  is  true  be  claims  that,  in 
entering  into  the  engagement  at  Allentown,  he  reserved  half  of  his  time  to 
devote  to  the  defendant's  interests,  if  it  became  necessary:  but,  beyond  call- 
ing two  or  three  times  upon  the  defendant's  officers  during  a  period  of  aboat 
two  years, — for  what  purpose  is  not  dearly  manifest, — it  does  not  appear  that 
he  did  anything,  nor  that  the  defendant  called  upon  or  expected  him  to  do 
anything,  or  acted  upon  any  other  assumption  than  that  the  matter  was 
at  an  end.  What  was  done  two  years  afterwards,  resulting  finally  in  the 
approval  of  the  powder  by  the  government,  was  done  entirely  by  the  defend- 
ant through  its  officers,  and  without  any  reference  to,  or  assistance  from,  or 
connection  with,  the  plaintiff  in  the  matter,  at  any  of  its  stages. 

It  is  claimed  that  the  referee  erred  in  coming  to  the  conclusion  that  the  plain- 
tiff was  acting  in  hostility  to  the  defendant's  interest  in  making  a  bid  for  the 
sale  of  dynamite  for  the  final  blast,  for  the  reason  that  the  bid  was  for  a  small 
quantity  only  of  dynamite,  which  was  absolutely  required  for  the  blast,  and 
which  the  defendant  could  not  furnish,  and  did  not,  therefore,  conflict  with  the 
defendant's  bid  for  the  rack-a-rook.  But  the  plaintiff's  bid  was  for  the  whole 
amount  of  the  explosive  required;  and,  while  he  claims  that  tlie  bid  for  the 
larger  quantity  was  merely  nominal,  and  that  the  smaller  items  were  the  only 
ones  he  really  bid  for,  yet  it  is  difficult  to  see  why,  if  the  whole  bid  were  not  a 
real  and  genuine  one,  given  with  the  view  and  in  the  hope  of  securing  the  con- 
tract, he  should  have  inseiled  a  different  and  lower  price  for  the  larger  qaan- 
tity  required  than  for  the  two  smaller  items  contained  in  the  specifications,— 
I  price,  moreover,  three  and  a  half  cents  per  pound  cheaper  than  that  at 
which  he  was  at  that  time  supplying  the  same  article  to  the  defendant  The 
plaintiff  further  claims  that  be  was  compelled  to  bid  for  the  whole  amount  or 
none,  and  yet  it  appears  that  the  defendant  was  permitted  to  bid  for  a  part 
only  of  the  explosive  necessary  for  the  work;  and  it  does  not  seem  probable 
that  the  government  officials  would  subject  one  bidder  to  requirements  which 
they  did  not  exact  from  another.  But,  even  if  the  referee  was  not  justified 
in  his  conclusion  that  the  plaintiff  acted  against  the  defendant's  interest  in 
the  bid  which  he  made,  that  fact  would  be  of  no  avail  to  support  the  plain- 
tiff's claim  for  recovery;  for,  as  we  have  already  seen,  bis  contract  was  to 
procure  from  the  government  the  approval  of  the  powder.  This  he  utterly 
failed  to  accomplish,  abandoning  bis  efforts  so  to  do  in  the  fall  of  1882.  when 
it  was  definitely  considered  and  rejected,  and  his  connection  with  the  matter 
ceased.  The  negotiations  and  experiments  which  took  place  two  years  after- 
wards were  conducted  independently  of,  and  without  any  participation  br, 
him;  and  it  is  difficult  to  see  bow  his  earlier  and  confessedly  futile  efforts  had 
any  influence  whatever  in  bringing  about  the  ultimate  result.  There  does 
not  seem,  tlierefore,  to  be  any  reason  for  interfering  with  the  conclnaioos 
reached  by  the  referee,  and  the  judgment  should  be  affirmed.    All  ooncai. 
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BABOOOK  tl.  SOHTTYLKILL  *  L.  V.  RT.  C!0. 
(Suprenw  Court,  Oeneral  Term,  First  Department.    May  9, 1880.) 

VmmSR  COXPOBATIOBS— AOnORS— LUBIUTT  TO  BB  SUBD. 

Under  Code  CItU  Ftoo.  N.  7.  { 1780,  providing  that  an  action  ag^nst  a  forelg^n 
corporation  may  be  maintained  by  a  resident  of  tlie  state  for  any  cause  of  action, 
reaident  stockholders  of  a  foreign  corporation  may  sue  another  foreign  corporation 
to  compel  it  to  perform  its  agreement  to  issue  certain  of  its  capital  stock  to  the  com- 
pany of  which  plaintiffs  are  stockholders,  or.  In  case  of  its  failora  to  iMoe  tiie  same, 
then  to  reoorer  damages. 

Appeal  from  special  term.  New  York  county. 

Action  by  Edward  B.  Babcock,  on  behalf  of  himself  and  all  other  stockbold- 
en  of  the  Pottsville  &  New  York  Railroad  (Company,  similarly  situated,  Schuyl- 
kill &  Lehigh  Valley  Railway  Company,  to  obtain  speciflc  performance  of  an 
alleged  contract  between  the  defendant  and  the  said  Pottsville  &  New  York 
Bailroad  Company.  The  plaintiff  alleges  that  in  March,  1U87,  two  certain 
Pennsylvania  corporations,  the  Pottsville  &  New  York  Railroad  Company  and 
the  Schuylkill  So  Lehigh  Yalley  Railway  Company,  were  merged  and  consoli- 
dated, and  that  defendant  is  such  consolidated  corporation ;  that,  as  a  part  of 
the  consideration  for  the  said  consolidation,  it  was  agreed  between  the  consol- 
idating companies  that  the  consolidated  company  should  deliver  to  the  Potts- 
Tille  &  New  York  Railroad  Company,  for  the  benefit  of  its  stockholders,  but 
subject  to  the  use  of  so  much  tbereof  as  might  be  necessary  to  provide  for  the 
payment  of  any  debts,  claims,  or  demands  against  either  of  the  consolidating 
companies,  8250,000,  par  value,  of  the  defendant's  first  mortgage  bonds,  8500,- 
OOO,  par  value,  of  its  full-paid  capital  stock,  and  825,000  in  cash ;  that  the  said 
sum  of  825,000  cash  was  sufficient  to  pay  off  all  debts,  claims,  and  demands 
against  the  consolidating  companies  in  full;  that  no  part  of  the  said  bonds  or 
stock  has  been  issued  to  the  said  Pottsville  &  New  York  Railroad  Company 
or  to  Its  stockholders;  thai  at  the  time  of  the  consolidation  tlie  plaintiff  was 
the  owner  of  21-30  of  the  then  outstanding  stock  o'  the  Pottsville  &  New  York 
Railroad  Company;  that  the  plaintiff  has  requested  the  issue  to  him  of  21-80 
of  tlie  said  bonds  and  stock  by  the  defendant,  bat  that  defendant  has  refused 
80  to  do,  although  it  has  abundant  stock  and  bonds  unissued  in  its  treasury; 
that  by  the  merger  and  consolidation  aforesaid  the  Pottsville  &  New  York 
Bailroad  Company  was  dissolved,  and  ceased  to  have  any  officers  representing 
it  other  than  the  officers  of  the  defendant;  that  the  interests  of  those  officers 
are  antagonistic  to  the  said  alleged  claim  of  the  stockholders  of  the  Pottsville 
Company  against  the  defendant,  and  that  said  officers  have  repeatedly  denied 
the  validity  or  existence  of  any  such  claim;  that  the  railroad  of  the  defendant 
is  only  in  course  of  construction;  and  that  the  said  stock  and  bonds  have  no 
present  market  value.  Judgment  is  then  demanded  that  the  defendant  issue 
to  the  plaintiff  21-80  of  the  said  bonds  and  stock,  and  that,  in  case  of  failure 
BO  to  deliver,  the  defendant  pay  to  the  plaintiff  the  sum  of  8500,000  damages. 
The  defendant  demurs  to  the  complaint  on  three  g^unds:  First,  that  the 
oonrt  has  not  jurisdiction  of  the  subject  of  the  action;  eeoond,  that  there  is  a 
defect  of  parties  defendant,  in  that  neither  the  Pottsville  &  New  York  Rail- 
load  Company,  nor  the  directors  or  managers  of  said  company  at  the  time  of 
Its  diasolntion,  if  such  dissolution  has  taken  place,  are  made  parties  defend- 
ant; third,  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  ijection  1780  of  the  Code  of  Civil  Procedure  declares  that 
"an  action  against  a  foreign  corporation  may  be  maintained  by  a  resident  of 
the  state,  or  by  a  domestic  corporation,  for  any  cause  of  action."  The  de- 
murrer was  overruled,  and  defendant  appeals. 

Argued  before  Van  Bbunt,  P.  J,,  and  Bbadt  and  Damibls,  JJ. 

Benjamin   8.  Harmon,  (Joseph   H.  Choate,  of  counsel,)  for  appellant. 
Shearman  &  Sterling,  for  respondent. 
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Bbadt,  J.  The  learned  justice  in  the  court  below  overruled  the  demurrer 
to  the  complaint  upon  the  proposition  that  on  the  fucts  stated  the  court  had 
jurisdiction  to  award  the  plaintiff  such  damages  as  he  might  have  sustained 
hy  the  wrong  alleged  to  have  been  done  by  the  defendant,  and  this  upon  the 
concession  that  the  equitable  relief  solicited  could  not  be  afforded  for  the  rea- 
son that  this  court  had  not  jurisdiction  arising  from  the  facts  stated  to  grant 
it.  It  thus  appears  that  the  question  of  equitable  jurisdiction  was  not  sub- 
jected to  any  formal  examination.  The  cases  upon  which  the  counsel  for  the 
appellant  chiefly  relies  to  sustain  his  contention  that  this  court  has  fio  juris- 
diction in  actions  of  tliis  character,  viz. ,  Hotoell  v.  Railroad  Co.,  hi  Barb.  373, 
and  Redmond  v.  Manufacturing  Co.,  13  Abb.  Pr.  (N.  8.)  332,  are,  however, 
overruled  in  the  case  of  Proutyv.  Railroad  Co.,  1  Hun,  655,  (decided  in  this  de- 
partment,) in  which  it  was  stated  in  the  course  of  the  opinion,  speaking  of  the 
section  of  the  Code  relating  to  the  subject:  "This  is  a  broad  and  nnqualiBed 
provision,  containing  nothing  justifying  the  restriction  placed  uponitbythe 
special  term  in  deciding  the  case  of  Howdl  v.  Railroad  Co.,"  just  mentioned. 
The  language  of  the  section  declared  that  an  action  might  be  maintained  by  a 
resident  of  the  state  against  a  corporation  created  by  or  under  the  laws  of  any 
other  state,  government,  or  country,  for  any  cause  of  action;  and  this  was 
regarded  as  sufficiently  comprehensive  to  include  actions  like  the  one  in  hand. 
Ives  v.  Smith,  3  N.  Y.  Supp.  645.  The  case  of  Boardman  v.  Railvyiy  Co., 
84  N.  Y.  157,  has  no  application  to  the  case  thus  presented,  for  that  that  com- 
pany was  declared,  as  a  result  of  Its  consolidation,  to  be  a  domestic  corponr 
tion  in  an  action  brought  against  it.  Sage  v.  Railway  Co.,  70  N.  Y.  220. 
It  is  not  necessary  for  the  purposes  of  this  case  to  question  the  accuracy  of 
the  decision  in  Prouty  v.  Railroad  Co.,  supra,  inasmuch  as  the  court  of  ap- 
peals lias  not  yet  reversed  it,  or  doubted  its  propriety.  It  must  be  assumed, 
therefore,  that  the  court  below,  if  an  examination  had  been  made,  would  have 
arrived  at  the  result  herein  declared,  and  maintained  the  jurisdiction  of  this 
court  to  grant  the  equitable  relief  asked  for  in  this  action.  It  does  not  seem 
necessary  to  give  any  extended  consideration  to  the  second  ground  of  de- 
murrer, alleging  a  defect  of  parties  in  the  omission  to  include  the  Pottsville 
&  New  York  Bailroad  Company,  or  the  directors  or  managers  thereof,  after 
(he  dissolution  of  that  company  bad  taken  place,  for  the  reason  that  the  merger 
and  consolidation  of  that  company  into  the  defendant  company  is  alleged  snd 
admitted,  and  not  only  admitted,  but  that  such  merger  and  consolidation  was 
duly  authorized  by  the  laws  of  Pennsylvania,  of  which  state  both  corpora- 
tions were  creations.  The  defendant  company  included  the  Pottsville  &  Kew 
York  Company,  and  as  the  result  the  latter  company  was  dissolved,  and  ceased 
to  have  any  legal  existence,  as  alleged  in  the  complaint  and  admitted  by  the 
demurrer.  This  conclusion  renders  it  necessary  to  aflSrm!  ttie  judgment  of 
the  court  below.    All  concur. 


Stokes  et  al,  e.  Allen  et  dl. 
(Supreme  Court,  Oeneral  Term,  Flrtt  Department.    Hay  9, 1890.) 

TrADB-MaBK — INFRINQEKBNT. 

Plaintlfls  published  a  book  called  "The  Gkiod  Things  of  Life, "  which  oonaistel of 
pictorial  illustrations  and  short  dialogues  taken  from  a  aerial  owned  bysome  of  tbe 

Elaintlfls,  and  called  "Life. "  Defendants  published  a  book  called  "The  Spice  of 
life, "  containing  illustrations  and  dialogues  from  a  Qerman  paper.  The  word 
"Life"  was  in  quotation  marks  on  plaintiffs'  book,  but  not  on  deiendanbs',  and  Uie 
letters  forming  the  word  were  double  the  size  on  plaintiffs'  book  of  those  on  de- 
fendants' book.  The  color  of  the  lettering  on  the  two  books  was  different,  aod, 
with  the  exception  of  a  similarity  in  size  and  binding,  the  two  books  were  dissimi- 
lar, including  the  contents.  Held,  that  it  was  evident  that  plaintiffs  used  the  word 
"Life"  in  a  different  sense  from  that  in  which  it  was  employed  by  defendants,  and 
that  the  use  of  the  word  by  the  latter  in  no  respect  infringed  upon  ita  employment 
by  plaintifls. 
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Appeal  from  special  term.  New  York  county. 

Action  by  Frederick  A.  Stokes,  Horace  Stokes,  John  A.  Mitchell,  and  An- 
drew Miller  against  Frank  Allen  and  Joel  P.  White.  There  was  judgment 
for  defendants,  and  plaintiff  appeals.  For  former  report,  see  2  N.  Y.  Supp. 
643. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniixs,  J  J. 

MUUr  d  Savage,  for  appellanis.    Soot  A  Clarke,  for  respondents. 

Daniels,  J.  The  plaintiffs  were  engaged  in  publishing  and  selling  an  il- 
lustrated book  called  "The  Good  Things  of  Life."  This  book  consisted  of 
pictorial  illustrations  taken  from  a  serial  publication  known  as  "Life,"  to- 
gether with  brief  sentimental  dialogues  under  the  illustrations  themselves. 
This  publication  was  at  first  made  when  the  two  defendants  were  partners 
with  the  plaintiff  Frederick  A.  Stokes.  It  was  a  publication  of  the  plain- 
tiffs John  A.  Mitchell  and  Andrew  Miller,  and  the  right  to  dispose  of  it  by 
way  of  sale  was  secured  to  Stokes  and  the  two  defendants.  It  was  published 
and  sold  in  this  manner  by  Mitchell  and  Miller,  and  the  firm  of  White,  Stokes 
&  Allen,  from  May,  1884,  until  the  firm  of  White,  Stokes  &  Allen  was  dis- 
solved, in  April,  1887,  and  by  the  articles  of  dissolution  the  property,  business, 
and  good-will  of  the  firm  was  transferred  by  the  other  two  partners  to  Fred- 
erick A.  Stokes ;  and  the  other  plaintiff,  Horace  Stokes,  joined  bis  brother 
Frederick  A.  Stokes  as  a  partner  in  this  business  in  the  fall  of  1887.  The 
pictorial  illustrations  contained  in  the  volume  designated  "The  (}ood  Things 
of  Life"  were  compilations  wholly  taken  from  the  paper  called  "Life."  After 
the  dissolution  of  the  firm  of  White,  Stokes  &  Allen,  White  and  Allen  car- 
ried on  business  for  themselves  as  partners,  and  published  a  book  in  its  size 
and  color  of  binding  quite  similar  to  the  book  called  "The  Good  Things  of 
Life."  Bat  the  defendants'  book  was  designated  "The  Spice  of  Life."  This 
book  consisted  of  illustrated  pictorials  and  short  dialogues  and  sentiments 
referring  to  or  explanatory  of  the  illustrations.  But  these  illustrations  and 
sentimental  statements  were  not  taken  from  the  serial  called  "Life,"  but  they 
were  reproductions  from  a  German  paper  caUed  "  The  Fliegende  Blatter. "  Upon 
the  cover  of  the  plaintiffs'  book  the  word  "Life"  was  included  within  quotation 
marks,  but  these  marks  did  not  attend  the  use  of  the  word  "Life"  on  the  de- 
fendants' book.  Neither  was  the  color  of  the  lettering  similar  upon  the  defend- 
ants' book  to  that  employed  in  coloring  the  lettering  on  the  plaintiffs'  book. 
And  additional  embellishments  upon  a  gilt  ground-work  were  given  upon  the 
cover  of  the  latter  beyond  and  different  from  those  made  upon  the  cover  of 
the  former.  The  similarity  of  the  books  consisted  wholly  in  their  size  and 
the  color  of  the  binding.  In  other  respects  they  were  wholly  different,  in- 
clnding  their  contents. 

The  action  brought  by  the  plaintiffs  was  to  restrain  the  use  of  the  word 
"Life"  apjn  the  book  published  and  sold  by  the  defendants;  and  it  was  held 
at  the  trial  that  the  plaintiffs  had  no  such  title  to  the  use  of  this  word  as 
would  authorize  them  to  maintain  the  action.  And  it  appears  by  the  proof 
that  the  use  to  which  the  word  has  been  applied  upon  the  defendants'  publica- 
tion differs  from  its  employment  from  that  made  of  it  on  the  plaintiffs'.  The 
letters  forming  the  wonj  are  nearly,  if  not  quite,  double  the  size  on  the  plain- 
tiffs' book  of  those  used  in  the  formation  of  the  word  upon  the  defendants' 
book;  and  the  quotation  marks  employed  by  the  plaintiffs  as  attendants  of 
the  word  "Life"  indicate  that  what  was  intended  to  be  referred  to  as  "The 
Good  Things"  were  obtained  from  some  particular  and  specific  source;  while 
no  such  limitation  affects  the  use  of  the  word  by  the  defendants,  but  it  has 
been  employed  in  its  general  sense  without  restriction  or  qualification.  And 
it  is  evident,  from  these  dissimilarities,  that  the  plaintiffs  have  employed  the 
word  "Life"  In  a  sense  differing  from  that  in  which  it  has  been  employed  by 
the  defendants;  and  the  use  of  it  by  the  latter  in  no  respect  infringes  upon 
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Its  employment  on  the  book  of  the  former.  The  plaintiffs  have  employed  it 
to  indicate  and  include  selections  from  tlie  serial  known  as  "Life."  The  de- 
fendants tiave  employed  it  to  indicate  pictorial  illustrations  and  sentiments  of 
an  entirely  distinguishable  character,  illustrative  of  comical  and  sentimental 
representations  of  lite  in  general ;  and,  as  this  was  a  word  of  popular  use  and 
signiQcance,  there  seems  to  be  no  substantial  legal  reason  which  would  stand 
in  the  way  to  prevent  the  defendants  from  employing  it  in  this  manner. 

It  may  properly  be  conceded  that  words  of  common  use  may  be  so  employed 
as  to  acquire  a  limited  additional  significance  by  way  of  designating  a  partic- 
ular artide  of  manufacture  or  production,  and  in  that  sense  be  entitled  to 
the  protection  of  the  court  by  way  of  injunction  against  infringement  by  an- 
other person  or  persons.  Baking  Powder  Co.  v.  Sherrell,  93  liT.  Y.  331;  Tof- 
lor  V.  GilliM,  59  N.  Y.  331;  Bier  v.  Abrahams,  82  N.  Y.  519.  But  the  law 
neither  does  nor  could  it  practically  be  extended  any  further  than  that;  and 
it  therefore  has  been  beld  that  "  words  are  but  symbols.  When  they  are  used 
to  signify  a  fact,  or  when,  with  what  purpose  soever  used,  they  do  signify  a 
fact  which  others  may  by  the  use  of  them  express  with  equal  truth,  others 
have  an  equal  right  to  them  for  that  purpose. "  CanoeU  v.  Davis,  58  N.  7. 
223,  235.  And  this  was  followed  in  Caiman  v.  Crump,  70  N.  Y.  573.  And 
the  rule  applicable  to  this  class  of  cases  was  subjected  to  the  same  qualification 
in  Jifan^^aaturing  Co,  v.  Trainer,  101  U.  S.  51.  It  was  there  said,  with  the 
approval  of  the  court,  that  a  person  "has  no  right  to  appropriate  a  sign  or 
symbol  which,  from  the  natare  of  the  fact  it  is  used  to  signify,  others  may 
employ  with  equal  truth,  and  therefore  have  an  equal  right  to  employ  for  the 
same  purpose. "  Id.  54.  And  as  much  as  that  was  conceded  by  the  plaintiffs' 
counsel  upon  the  trial,  for  it  was  stated  by  him  that  "we  do  not  claim  any 
exclusive  right  to  the  use  of  the  word  ■  Life.'  "  And  that  concession  was 
substantially  a  concession  that  the  plaintiffs  had  no  substantial  ground  to 
stand  upon  in  the  maintenance  of  their  action;  for,  while  they  used  the  word 
"Life"  for  one  object,  the  defendants,  without  intrenching  in  the  least  degree 
upon  that  use  of  it,  employed  it  for  another  and  a  different  object.  By  the 
plaintiffs  it  was  used  in  a  specific  and  limited  sense,  while  the  defendants  used 
it  in  its  general  sense,  each  expressive  of  a  work  having  no  oommoo  origin, 
compiled  from  different  sources,  and  illustrated  by  different  pictorials  and 
sentiments.  It  is  not  sufficient  to  maintain  the  action  ttiat  purchasers  inat- 
tentively might  accept  the  defendants'  publication  in  place  of  the  plaintiffs'. 
But  it  is  necessary  to  maintain  their  action  that  the  defendants  should  have 
employed  this  word  "Life"  with  the  same  significance,  in  whole  or  in  part, 
as  it  has  been  employed  by  the  plaintiffs,  and  that  from  the  proofs  it  is  clear 
they  have  not  done.  They  were  therefore  entitled  to  have  the  disposition 
made  of  the  case  which  was  directed  at  the  trial.  An  exception  was  taken  to 
a  question  asking  the  witness  Scannell  for  his  opinion  as  to  the  effect  of  the 
resemblance  between  the  books.  But  it  is  not  necessary  to  decide  whether 
the  question  was  a  proper  one  or  not,  for  no  evidence  or  answer  was  obtained 
from  the  witness  which  was  in  the  least  degree  objectionable.  The  judgment 
from  which  the  appeal  has  been  brought  was  sustained  by  the  evidenoe,  and 
it  should  be  luffirmed,  with  costs.    All  concur. 
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Brooklyn  Bank  v.  Lamom  et  dL 
{Supreme  Court,  General  Term,  Second  Department.    Uay  16, 1890.) 

VBAXmULENT  COSruTANCBS — LOAN  BT  WlFE  TO  HUSBAITD. 

At  the  time  of  her  marriage,  prior  to  the  passage  of  the  married  woman's  seta,  % 
wife  had  money  in  her  own  right  which  she  loaned  to  ber  hnsband,  under  a  pro- 
vision that  he  would  repay  it,  with  interest.  Held,  that  she  had  an  equitable  right 
to  its  repayment  sufficient  to  support  a  conveyanoe  for  the  purpose,  wbioh  would 
not  be  defeated  by  mere  lapse  of  time. 

Appeal  from  judgment  on  report  of  referee. 

A  creditor's  action  by  the  Brooklyn  Bank  to  set  aside  ■  conveyance  made 
by  defendant  Archibald  Lamon  to  defendant  Mary  Lamon,  his  wUe,  through 
the  defendant  Henry  J.  Smith.  There  was  jut^ment  for  defendants,  and 
plaintiff  appeals. 

Argued  before  Barnard,  P.  J.,  and  Pratt,  J. 

Lyon  (£  Smith,  for  appellant.    Heat  &  Tovmaend,  for  respondents. 

Babnabd,  p.  J.  The  case  shows  that  Archibald  Lamon  and  Mary  Lamon 
wpre  married  in  1843  or  1844.  That  the  wife  at  the  time  of  her  marriage  had 
£1,000  sterling  in  her  own  right.  That  this  money  was  advanced  to  her  hus- 
band, and  by  him  used  in  the  support  of  the  family,  under  an  agreement  that 
he  would  repay  her,  with  interest.  That  subsequently  the  husband  repaid 
her  considerable  sums  on  account  of  the  loan,  which  was  deposited  by  her  in 
savings  banks.  This  money  was  withdrawn  by  her,  and  again  loaned  to  her 
husband,  under  the  provision  that  he  would  repay  her,  witli  interest.  The 
husband  in  1886  conveyed  the  land  in  question  to  ber  in  payment  of  the  said 
loans.  There  is  no  question  of  inadequacy  of  consideration  other  than  is  im- 
plied from  the  fact  that  the  consideration,  l>eing  the  repayment  of  these  loans, 
was  insufficient  in  law.  That,  because  the  parties  were  married  before  the 
married  woman's  acts  were  passed,  the  money  belonged  in  law  to  the  husband. 

The  point  is  decided  against  tlie  appellant  in  the  case  of  Plow  Co.  v.  Wing, 
85  N.  Y.  421.  In  that  case  the  money  was  loaned  by  the  wife  to  her  husband 
on  a  provision  to  repay  the  same,  and  the  court  say  that  "If  the  money  was 
recei  ved  by  the  husband  as  his  wife's,  and  to  be  accounted  for  or  secured  by  him 
to  her,  he  waiving  his  marital  rights  thereto,  she  had  an  equitable  right  to  the 
fund  sufiScient  to  sustain  the  mortgage  which  he  subsequently  gave  to  secure  it, 
and  the  mere  lapse  of  time  would  not  invalidate  the  security.  Woodtoorth  t. 
Sioeet.  51  K.  Y.  9;  Jayoooo  t.  Caldtoell,  Id.  895;  Bdbcock  v.  Eckler,  24  N.  Y. 
623:  McCartney  v.  Welch,  51  N.  ¥.626;  Bish.  Mar.  Wom.  g  119."  The  mar- 
riage was  in  that  case  entered  into  in  1844.  The  referee  is  supported,  there- 
fore, by  this  case  in  his  finding  of  a  good  consideration  for  the  deed,  and  the 
question  of  intent  to  defraud  is  one  of  fact,  and  the  referee  has  found  that  the 
conveyance  was  not  made  with  any  intent  to  defraud  creditors.  The  Judgment 
slioold  be  affirmed,  with  costs. 


Walthbs  e.  Bbonault  at  aJ. 
(Supreme  Oou/rt,  Oeneral  Term,  First  Department.    May  8, 1890.) 

TsHAiroT  IH  CoMKOH— Pabtition— AooouHTnro. 

Testator  left  leasehold  property  to  his  wife  for  life,  remainder  to  his  children. 
After  the  death  of  testator's  wife,  at  which  time  his  estate  was  free  from  debt,  one 
of  the  children  oolleoted  the  rents,  supposing  be  was  entitled  to  them  as  her  admin- 
istrator. Held,  in  an  action  by  the  ezecotor  of  one  of  the  children  for  a  partition 
of  the  leasehold,  that,  under  Code  Civil  Proo.  N.  Y.  {  1532,  providing  that  where 
persons  hold  and  are  in  possession  of  real  estate  as  Joint  tenants  or  tenants  in  com- 
mon, In  which  either  of  them  has  an  estate  of  inheritance,  or  for  Ufe,  or  for  vears, 
one  or  more  of  them  may  maintain  an  action  for  partition;  and  seonon  1689,  pro- 
viding that  in  such  action  the  rights  of  the  parties  to  rents  oolleoted  may  be  ad- 
justed,— ^the  action  should  have  been  sustained  as  to  the  acoounUng  for  the  rents, 
though  the  leasehold  term  had  expired. 
v.9N.Y.s.no.ll — 64 
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Appeal  from  special  term,  New  York  connty. 

Aclion  by  William  Waltber  against  Charles  Regnanlt,  Maty  Biederar,  and 
otbers  for  a  partition  of  real  estate.  From  a  judgment  dismissing  the  coat 
plaint,  plaintiff  and  Mary  Riederer  appeal. 

Argued  before  Van  Bbunt,  T.  J.,  and  Bbadt  and  Danieia  JJ. 

Henry  F.  Jjippold,  for  appellants.    EmU  8.  Arnold,  for  respondents. 

Daniels,  J.  Tbe  action  was  commenced  on  the  8th  day  of  October,  1888, 
for  the  partition  of  a  leasehold  estate.  The  estate  was  owned  by  John  B. 
Begnault,  who  died  on  or  about  the  3d  of  February,  1880.  He  left  s  will,  by 
wliich,  after  the  payment  of  his  debts,  he  gave  and  bequeathed  to  Ids  widow, 
Henrietta  Begnault,  all  his  property,  both  real  and  personal,  in  such  a  man- 
ner that  she  should  have  the  free  use  of  the  income  of  the  same,  and  espe- 
cially of  all  leases  of  real  estate  which  might  be  drawn  in  his  name;  and  he 
further  directed  that  the  estate  left  by  her  at  the  time  of  her  decease  should 
accrue  to  bis  children  in  equal  shares.  The  person  nominated  as  executor  in 
the  will  died  prior  to  the  decease  of  the  testator,  and  letters  of  administra- 
tion with  tbe  wUl  annexed  were  thereupon  issued  to  the  testator's  widow;  and 
she  continued  in  the  use  and  occupation  of  the  property  until  the  time  of  her 
own  decease,  which  was  ou  the  19tb  of  April,  1887.  And  on  the  Slstof  May 
of  the  same  year  letters  of  administration  upon  her  estate  were  issued  to 
Charles  B.  Begnault.  a  son  of  these  parties;  and  be  immediately  took  posses- 
sion of  the  premises  in  controversy,  and  collected  the  rents,  supposing  and 
believing,  as  the  other  children  did,  that  the  leasehold  estate  was  tbe  pro;ierty 
of  the  widow  at  the  time  of  her  decease;  and  they  continued  in  this  belief  un- 
til near  the  time  of  the  commencement  of  this  action,  after  which  letters  of 
administration  with  the  will  annexed  upon  the  estate  of  John  B.  Begnault 
were  issued  by  the  surrogate  of  the  county  of  Kew  York  to  the  same  person. 
On  the  5th  of  February,  1888,  Henrietta  W.  Begnault,  who  was  also  one  of 
the  children  of  tbe  testator,  died,  leaving  a  will  in  which  she  nominated  the 
plaintiff,  her  husband,  as  her  executor;  and  letters  testamentary  were  issued 
to  him  on  the  28th  of  April,  1888.  There  were  no  debts  owing  by  the  testa- 
tor at  tbe  time  when  letters  of  administration  upon  the  estate  of  liis  widow 
were  issued,  and  the  estate  which  the  action  was  brought  to  partition  consisted 
of  a  term  of  years  created  by  a  lease  made  on  the  6th  of  May,  1869,  and  ex- 
tending for  the  period  of  20  years.  It  appeared  upon  the  trial  that  after  the 
decease  of  the  widow,  and  to  the  time  of  the  decease  of  the  daughter  of  her- 
self and  the  testator,  the  defendant  Charles  Begnault  collected  the  rents  and 
Income  of  the  leasehold  estate,  and  that  th'\s  was  done  under  the  supposition 
that  he  was  entitled  to  do  so  as  the  administrator  of  tbe  widow's  estate.  In 
fact  he  was  not  ao  entitled,  as  the  case  was  determined  at  the  trial;  and,  while 
he  ostunsibly  acted  in  the  capacity  of  the  administrator  of  the  widow's  estate, 
his  only  right  or  title  to  collect  and  receive  the  rents  of  the  leasehold  estate  was 
that  which  vested  in  him  as  a  tenant  in  common  with  the  other  children  of  tbe 
testator,  John  B.  Begnault.  That  resulted  from  the  language  of  the  testa- 
tor's will,  by  which  he  evidently  intended  to  give  his  estate  to  bis  widow  for 
her  life,  or  until  she  should  marry  again ;  and,  after  tbe  occurrence  of  either 
of  these  events,  that  the  estate  should  then  be  divided  equally  among  bis 
children.  This  was  a  valid  disposition  of  his  estate;  and,  as  it  was  intended 
by  him  that  his  children  should  take  the  property  in  equal  shares  after  the 
decease  or  remarriage  of  the  widow,  that  intention  is  required  to  be  supported 
and  carried  into  effect  by  the  law.     Wager  v.  Wager,  96  N.  Y.  164. 

The  remainder,  after  tbe  decease  of  the  widow,  as  she  did  not  marty  again, 
became  tbe  property  of  tbe  testator's  children  as  tenants  in  oommon.  It 
vested  in  them  certainly  at  the  decease  of  the  widow,  if  not  from  tbe  time  of 
the  decease  of  the  testator;  and  they  took  their  title  to  the  property,  notby  de- 
scent, but  as  purchasers  under  the  language  of  the  wilL    There  was  no  ouster 
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of  the  other  children  of  the  testator  by  the  defendant  Charles  Begnault,  nor 
was  there  any  adverse  possession  of  the  property,  but  the  rents  were  collected 
and  received  under  the  erroneous  supposition  merely  that  he  was  entitled  to 
collect  them  as  the  administrator  of  his  mother's  estate.  But  after  this  was 
found  to  be  an  erroneous  view  of  his  relation  to  tlie  property,  and  after  the 
commencement  of  this  suit,  he  took  out  letters  of  administration  upon  the  es- 
tate of  his  father,  the  testator.  He  was  therefore,  in  judgment  of  law,  in  the 
possession  of  this  prop)erty  solely  as  a  tenant  in  common.  And  his  possession 
was  constructively  that  also  of  the  other  tenants  in  common  interested  equally 
with  him  in  the  property;  and  that  vested  the  daughter  of  the  testatrix  and 
the  wife  of  the  plaintiff  with  an  equal  right  to  the  rents  and  proflts  uf  the 
property  with  the  other  children  of  the  testator,  including  Charles  liegnault, 
who  was  in  receipt  of  such  rents.  And  for  those  rents  tliey  were  entitled  to 
an  accounting  from  him  for  their  shares  in  this  manner  received  by  him. 
They  were  also  entitled,  under  the  language  of  section  1532  of  the  Code  of 
Civil  Procedure,  to  maintain  an  action  for  the  partition  of  this  leasehold  es- 
tate; for  that  has  provided  where  two  or  more  peibons  hold  and  are  in  posses- 
sion of  real  estate  as  joint  tenants,  or  as  tenants  in  common,  in  which  either 
of  them  has  an  estate  of  inheritance,  or  for  life,  or  for  years,  one  or  more  of 
them  may  maintain  an  action  for  the  partition  of  the  property.  And  this  pos- 
session has  not  been  required  to  be  the  actual,  but  it  may  be  the  constructive, 
possession  of  the  property;  and  the  plaintiff's  testatrix  was  in  such  possession 
from  the  time  of  the  cessation  of  the  life-estate  provided  by  the  testator's  will 
for  his  widow,  from  the  period  of  her  decease  until  she  herself  departed  this 
life.  And  her  share  of  the  rents  and  income  of  this  leasehold  estate  vested  in 
and  was  owing  to  her  at  the  time  of  her  decease;  and,  after  that  event  bad 
taken  place,  they  were  payable  to  and  collectible  by  the  plaintiff  as  her  execu- 
tor. And  it  was  a  sut^tantial  part  of  the  action  prosecuted  by  him  that  this 
acconnting  for  these  rents  and  income  should  take  place,  and  that  the  defend- 
ant Cliarles  Begnault,  who  bad  received  them,  should  pay  over  to  the  plaintiff 
the  proportion  of  these  moneys  owing  to  his  wife  at  tlie  time  of  her  decease; 
and  that  liability,  under  the  circumstances,  appears  to  be  sustained  by  the  law 
relating  to  this  case. 

It  is  true  that  the  leasehold  estate  has  been  designated  by  the  statute  as  assets 
to  be  administered  by  the  executor  or  administrator,  but  the  statute  has  pro- 
vided for  no  division  or  distribution  of  an  estate  of  this  description  by  the  action 
of  the  surrogate.  It  may  be  sold,  where  that  becomes  necessary,  for  the  pay- 
ment of  debts,  but  that  necessity  did  not  exist  in  this  case,  for  there  were  no 
debts  of  the  testator  remaining  unpaid;  and  in  that  event  the  provisions  of  the 
statute  which  have  been  referred  to,  vesting  each  tenant  in  common  with  the 
right  to  maintain  an  action  for  the  partition  of  the  estate,  and  by  section  1589, 
to  an  accounting  of  the  rents  received,  became  controlling  and  effectual  over 
this  property,  securing  to  each  one  of  the  tenants  in  common  the  right  to 
maintain  the  action  of  partition  and  for  an  accounting.  Brevoortv.  Breooort, 
70  X.  Y.  136,  139.  And  to  that  extent  this  action  should  have  been  sustained 
instead  of  dismissing  the  complaint,  as  was  done  at  the  trial.  But  tlie  fur- 
ther relief  which  it  was  the  object  of  the  action  to  attain  was  not  then  within 
the  power  of  the  court.  There  could  be  no  actual  partition  of  the  leasehold 
estate,  neither  could  a  sale  be  directed ;  for  at  the  time  of  the  trial  this  lease- 
hold term  had  ended,  and  the  tenancy  in  common  by  that  event  in  this  term 
of  years  had  ceased.  But  the  cessation  of  that  term  in  no  manner  prevented 
the  plaintiff  from  obtaining  an  accounting  of  the  share  of  the  rents  and  in- 
come received  up  to  the  time  of  the  decease  of  his  wife.  By  the  terms  of  the 
lease  the  lessee  became  entitled  to  a  renewal  of  it  for  another  term  of  20 years, 
at  a  rent  to  be  fixed  according  to  the  appraised  value  of  the  land,  or  to  pay- 
ment of  the  value  of  the  building  erected  and  being  upon  the  property;  and 
such  a  lease  was  taken  by  the  defendant  Charles  Regnault  in  his  capacity  of 
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administrator  with  the  will  annexed  of  the  estate  of  John  B.  Regnault,  de- 
ceased. Whether  he  could  legally  take  the  renewal  lease  in  that  manner  it  is 
not  necessary  to  consider  or  decide;  for,  if  he  could  not,  the  disposition  of 
any  controversy  relating  to  that  subject  must  necessarily  be  made  in  another 
action,  unless  it  shall  be  satisfactorily  arranged  by  the  parties  between  them- 
selves. But  the  plaintiff,  as  the  executor  of  the  estate  of  the  wife,  was  en- 
titled to  an  accounting  for  her  share  of  the  rents  and  income  of  this  leasebold 
property;  and  so  was  the  defendant  Mary  Riederer  entitled  to  a  similar  ae- 
counting.  And  all  the  parties  who  may  be  interested  in  that  acconntingliavs 
been  made  defendants  in  this  action.  The  final  judgment  should  be  reversed, 
with  costs  to  the  appellants  to  abide  the  event,  and  an  accounting  ordered 
concerning  these  rents  and  income  before  a  referee  to  be  appointed  by  the 
court,  and  the  right  of  the  parties  to  costs  in  the  action  reserved  until  the  ood- 
flrmation  of  that  report.    All  concur. 


Hamilton  Nat.  Bank  of  Boston  et  cH.  v.  HAurrsD  et  aL 
(Supreme  Court,  General  Tarm,  First  Department.    May  9, 1890.) 

1.  FEAUDtJI,SNT  COXVETANOBS — PaTMBNTS  BT  ORA.NTBB. 

Where  a  member  of  an  Insolvent  firm  fraudulently,  and  wlthont  oonaldentioiv 
transfers  bis  interest  In  certain  securities,  pledged  by  him  for  a  bona  fide  indebt- 
edness, to  one  who  pays  the  amount  of  the  pledge  and  takes  up  the  securities,  the 
transferee  can  only  be  compelled  to  account  to  the  judgment  creditors  of  the  trans- 
ferrer for  the  excess  in  the  value  of  the  secnrities  over  the  amount  of  the  loan  at 
the  time  of  the  transfer. 

Si  ASSIONMBNT  FOS  BbNEVIT  OV  CbKDITOBS— AOTION  TO  SsT  ASIDE— Pabtibs. 

A  member  of  a  firm  transferred  stodc  held  by  him  in  a  certain  Insnranoe  com- 
pany to  his  son,  for  the  benefit  of  the  transferrer's  daughter.  The  insurance  oom- 
pany  failed,  and  the  prooeeds  of  the  stock  were  paid  to  the  son,  who  on  the  same 
day  loaned  the  money  to  the  firm.  The  firm  executed  an  assignment  for  benefit  of 
creditors,  in  wbicAi  the  son  was  preferred  for  the  amount  of  the  loan.  Held,  in  an 
action  to  set  aside  the  aaaignment,  and  to  recover  of  the  son  the  amount  of  the 
preference  which  had  I>een  paid  to  him  by  the  assignee,  that  the  glit  of  the  atoA 
could  not  be  Impeached  without  the  presence  of  the  daughter  as  a  party  defendant. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Hamilton  National  Bank  of  Boston  and  others  against  Rich- 
ard H.  Halsted,  impleaded  with  William  M.  Halsted  and  others,  composing 
the  Arm  of  Halsted,  Haines  &  Co.,  to  have  a  general  assignment  made  by 
that  firm  declared  fraudulent  and  void  as  against  plaintifFs,  and  to  have  Rich* 
ard  H.  Halsted,  a  preferred  creditor  nnder  the  assignment,  pay  over  the 
amount  of  his  preference,  which  had  been  paid  to  him  by  the  assignee  before 
commencement  of  tliis  action,  and  also  to  compel  him  to  pay  over  the  full 
value  of  certain  stocks,  the  equity  in  which  had  been  transferred  to  him  on 
on  the  day  previous  to  the  assignment  by  one  of  the  assignors.  Both  plain- 
tiffs and  Ricliard  H.  Halsted  appeal  from  portions  of  the  judgment.  For 
former  litigation,  see  Peyser  v.  Halsttd,  5  N.  Y.  Supp.  827;  and  Firtt  ifaL 
Bank  of  Pater  son  v.  Central  Nat.  Bank,  6  N.  Y.  Supp.  236. 

Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Danujxs.  JJ. 

Chas.  E.  Hughe*,  for  plaintiffs.  WiUiam  HUdreth  Field,  for  defendant 
Bichard  H.  Halsted. 

DANIEI.S,  J.  The  Arm  of  Halsted,  Haines  &  Go.  became  insolvent;  aDd 
on  the  12tb  of  July,  1884,  they  executed  and  delivered  to  Lewis  May  an  as- 
signment of  their  Qrm  and  individual  property  for  the  benefit  of  their  credit- 
ors. This  assignment  was  found  to  have  been  fraudulent  on  account  of  pref- 
erences contained  in  it  exceeding  the  indebtedness  of  the  firm  to  the  individ- 
uals in  wliose  favor  they  were  declared;  and  no  controversy  exists  upon  this 
appeal  as  to  the  justness  of  tliat  conclusion,  which  was  reached  by  the  conrt 
upon  the  trial  of  another  action  in  favor  of  judgment  creditors.     But  the  con- 
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troveray  in  this  action  relates  more  particularly  to  the  disposition  of  property 
owned  by  one  of  tbe  Arm  at  or  about  the  time  when  the  assignment  was  ex- 
ecuted  and  delivered.  This  property  consisted  in  large  part  of  shares  of  stock 
owned  by  William  M.  Halsted.  It  had  been  hypothecated  by  him  with  the 
Xew  York  Life  Insurance  &  Trust  Company  to  secure  a  loan  of  the  sum  of 
965,000.  The  money  obtained  upon  the  loan  was  paid  into  the  firm  of  Hal- 
sted, Haines  &  Co.;  and  on  or  about  the  11th  of  July,  1884,  immediately  pre- 
ceding tlie  assignment,  the  pledgeor,  William  M.  Halsted,  transferred  these 
certificates  to  his  son,  the  defendant  Richard  H.  Halsted.  He  paid  for  this 
transfer  the  loan  only  which  had  been  obtained  on  the  pledge  of  the  certificates, 
and  the  certificates  were  obtained  from  the  Insurance  and  trust  company,  and 
delivered  to  him.  At  tbe  time  the  certificates  were  in  this  manner  redeemed 
and  transferred  to  the  defendant,  they  were  worth  not  less  than  tbe  sum  of 
@77,000;  and  it  was  found  by  the  court  upon  evidence  which,  it  must  be  as- 
sumed, as  it  lias  not  been  inserted  in  the  case,  supported  the  finding  that  this 
transfer  was  made  and  received  with  the  intent  on  the  part  of  both  of  the 
parties  to  it  to  hinder,  delay,  and  defraud  the  creditors  of  the  defendant  William 
M.  Halsted.  And,  upon  this  part  of  the  case,  judgment  was  directed  in  favor 
of  the  plaintifiFs,  who  were  judgment  creditors  of  this  firm,  for  the  difCerenoe 
between  the  sum  for  which  the  certificates  had  been  pledged  and  their  value; 
being  the  sum,  as  it  was  found  and  adjusted  by  the  court,  of  911,500,  with 
interest  from  the  lltb  of  July,  1884. 

Tbe  plaintiffs  excepted  to  the  allowance  made  out  of  the  value  of  the  secu- 
rities of  this  sum  of  $i>5,000,  for  which  they  had  been  pledged  to  the  life  in- 
surance company;  and  the  position  has  been  taken  in  support  of  their  appeal 
that  the  defendant  Biclmrd  H.  Halsted,  having  himself  received  the  certifi- 
cates with  the  intent  to  hinder,  delay,  and  defraud  the  creditors,  should  have 
been  held  to  account  for  their  entire  and  full  value,  without  any  deduction  of 
this  sum  of  965,000  which  the  life  insurance  company  had  loaned  upon  their 
credit.  But,  wliile  it  is  true  that  the  courts  will  extend  no  aid  or  assisUnce 
to  a  traudulent  vendee  or  grantee  of  property,  it  does  not  follow  from  this 
principle  that  he  is  not  entitled  to  be  credited  with  what  may  have  been  paid 
by  him  to  relieve  it  from  incumbrances  previously,  in  good  faith,  made  upon 
it.  Such  incumbrances  are  not  tainted  in  any  respect  with  the  fraudulent 
designs  of  the  vendor  and  purchaser.  But,  so  far  as  the  transactions  are  in- 
cluded within  the  terms  of  fraudulent  disposition  of  property,  there  tbe 
courts  have  ordinarily  denied  all  relief  by  way  of  indemnity  to  the  pur- 
chaser; and  he  will  not  be  relieved  from  complications,  expenses,  or  losses 
paid  out  or  incurred  by  him  in  tbe  promotion  and  success  of  the  fraudulent 
arrangement.  This  was  held  upon  a  consideration  of  the  cases  by  this  gen- 
eral term  in  Smith  v.  White,  7  N.  Y.  Supp.  373.  But  the  court  was  not  then 
called  upon  to  consider  whether  the  fraudulent  vendee  should  be  indemnified 
out  of  the  proceeds  of  the  property  for  the  expenses  of  its  redemption  from 
preceding  valid  charges  or  incumbrances;  and,  in  the  cases  which  have  been 
cited  as  authorities  supporting  the  position  taken  by  tbe  plaintiffs  in  this  re- 
spect, the  decisions  have  been  generally  extended  no  further  than  to  deny 
to  tbe  fraudulent  vendee  his  right  to  reimbursement  for  what  he  may  have 
paid  to  the  vendor  or  to  others  by  way  of  satisfying  unsecured  debts  upon  the 
property.  Those  payments  were  included,  ordinarily,  within  the  terms  of  the 
fraudulent  transfer;  and  the  courts  will  not  relieve  the  party  implicated  in 
the  fraud  from  tbe  consequences  of  the  voluntary  acts  performed  by  himself 
within  the  scope  and  intent  of  the  fraudulent  disposition.  The  cases  of  Boyd 
v.  DurUap,  1  Johns.  Ch.  478;  Sands  v.  Codwise,  4  Johns.  536;  Bean  t. 
Smith,  2  Mason,  252;  Briggn  v.  Merrill,  58  Barb.  389;  BUakley^s  Appeal, 
€6  Pa.  St.  187;  Goodwin  v.  Hammond,  13  Gal.  168;  Wood  v.  ffunt.  38  Barb. 
?02;  Borland  v.  Walker,  7  Ala.  2G9;  Williamson  v.  Ooodtoyn,  9  Grat.  503; 
Bank  v.  Wa7-nei:  12  Hun.  306:  and  Seivera  v.  Diokover,  101  Ind.  495, — are 
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within  this  general  principle;  while  Ferguson  v.  Hillman,  55  Wis.  188, 12  S. 
W.  Eep.  389;  Wiley  v.  Knight,  27  Ala.  336;  Thompson  v.  Biclfford,  19  Minn. 
18,  (Gil.  1;)  and  Bailroad  Co.  v.  Sautter,  13  Wall.  517,— do  tend  to  support 
the  position  taken  in  l)ehalf  of  the  plaintiffs.  But  neither  the  case  of  Davii 
V.  Leopold,  87  N.  Y.  620,  nor  any  other  authority  sanctioned  by  the  determi- 
nation of  the  court  of  last  resort  in  this  state,  supports  this  position. 

In  the  case  of  Robinson  v.  Stewart.lO  N.  Y.  189,  the  court  went  even 
farther  than  this,  and  allowed  the  fraudulent  vendee  to  stand  in  the  place  <A 
creditors  whose  debts  he  had  paid,  for  reimbursement  out  of  the  proceeds  of 
the  property,  on  an  equality  with  the  other  creditors.    It  was  there  said  in 
the  opinion  that  "it  is  entirely  equitable  that  the  defendant  should  be  substi- 
tuted in  place  of  the  creditors  whose  debts  he  has  paid.    Although  the  ooa- 
Teyances  were  void  as  to  creditors,  they  were  valid  between  the  parties;  and, 
according  to  the  statement  in  the  answer,  these  'debts  were  to  be  paid  by  the 
defendant  as  a  consideration  in  part  for  the  conveyances.    The  complainants 
have  not  been  injured  by  the  payments  made  by  the  defendant;  for  all  they 
could  claim,  ander  the  circumstances,  would  be  their  proportionate  share  at 
the  avails  of  the  property."    Id.  196.    And  that  extended  the  principle  then 
applied  beyond  the  application  made  of  it  in  the  determination  of  this  action 
by  the  judgment  from  which  the  plaintiffs'  appeal  has  been  brought.    In 2^om 
V.  Wilkinson,  113  N.  Y.  486,  21  N.  E.  Rep.  392,  this  subject  was  still  further 
considered  by  the  court;  and  it  was  held  there  that  the  fraudulent  grantee 
was  entitled  to  be  reimbursed  for  what  he  bad  expended  by  the  wayof  redoo- 
ing  or  paying  valid  incumbrances  upon  the  property.     And  that,  as  well  as 
tlie  earlier  case,  clearly  sanctioned  the  disposition  made  of  this  part  of  the  con- 
troversy at  the  trial ;  and  this  disposition  seems  to  be  consonant  with  the  reason 
and  justice  of  the  case,  for  the  indebtedness  which  was  paid  by  this  defendant 
to  obtain  possession  of  the  certificates  had  been  legally  and  in  good  faith  cre- 
ated.   It  was  in  no  respect  the  result  of  the  fraudulent  dealings  between  the 
debtor  and  the  defendant,  but  it  was  entirely  separate  and  distinct  from  all 
they  had  l>ecome  implicated  in  through  the  transfer  of  these  certiBcates  by  the 
debtor  to  this  defendant,  who  is  his  son.    It  was  after  that  had  t)ecome  con- 
summated that  the  proceedings  were  taken  for  the  redemption  of  the  certifi- 
cates from  the  indebtedness  they  bad  been  pledged  to  secure.    That  was  a 
separate  and  distinct  transaction  of  itself,  in  no  manner  within  the  scope  or 
purpose  of  the  fraud,  but  the  fraud  related  to  the  gift  of  the  debtor's  interest 
in  these  certificates  to  his  son;  and  for  that  the  plaintiffs  were  entitled  to  such 
redress  as  would  appropriate  this  excess  in  the  value  of  the  certiBcates  to  the 
payment  of  their  debts.    And  they  were  neither  equitably  nor  legally  entitled, 
under  the  authorities  in  this  state  as  the  law  has  been  finally  announoed.  to 
any  more  than  that. 

The  defendant  has  insisted  that  a  BtiU  further  credit  should  be  made  in  his 
favor,  by  way  of  reducing  the  difference  between  the  indebtedness  for  which 
the  certificates  had  been  hypothecated,  because  of  his  failure  to  realize  the 
full  difference  from  a  portion  of  the  shares.  But  there  seems  to  be  no  reason 
to  doubt  that  these  shares  at  the  time  when  they  were  received  by  him,  were 
of  the  fair  market  value,  at  least,  of  this  difference;  and  for  that  he  was 
equitably  held  liable  to  account  to  the  plaintiffs.  He  was  also  held  liable  to 
pay  the  sum  of  $6,805  on  account  of  moneys  received  by  him  from  the  as- 
signee for  that  sum  held  for  the  l)eneBt  of  Bertha  Halsted.  She  is  a  daughter 
of  the  defendant  William  M.  Halsted,  who  was  a  member  of  the  insolvent 
firm  making  the  assignment;  and  from  his  testimony,  and  that  of  the  defend- 
ant Richard  H.  Halsted,  it  appears  that  the  former  transferred  to  the  latter 
stock  held  by  him  in  the  Importers'  &  Traders'  Fire  Insurance  Company  for 
the  benefit  of  his  youngest  daughter.  This  transfer  took  place  some  time  in 
the  year  1882;  and  the  company  subsequently  went  into  liquidation,  and  set- 
tled up  its  affairs,  and  paid  to  Richard  H.  Halsted  the  sum  of  95,300  as  the 
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amount  apportioned  to  these  shares.  He  invested  the  same  money  by  way  of 
a  loan  in  the  firm  o{  Halsted,  Haines  &  Co.;  and,  when  they  made  their  as- 
signment, they  preferred  him  in  it  for  an  amount  which  included  tills  sum  of 
85,300,  and  the  iusignee  paid  to  him,  less  a  percentage  upon  the  amount,  this 
sum  of  money,  as  well  as  the  residue  of  that  for  which  he  bad  been  preferred. 
And  the  court  held,  inasmuch  as  William  M.  Halsted  was  insolvent  at  the 
time  when  this  stock  was  given  to  his  son  for  his  sister,  that  it  was  a  fraud- 
ulent disposition  of  it,  which  the  plaintiffs  were  entitled  to  impeach,  and  to 
have  the  money  appropriated  to  the  payment  of  their  debts.  It  has  been 
stated  in  the  argument  of  the  defendants'  appeal  that  this  money  had  been 
paid  over  to  Bertlia  Halsted;  but  there  is  neither  evidence  establishing  that 
to  be  the  fact,  nor  any  finding  to  that  effect  contained  in  the  case.  The  most 
that  was  said  in  the  way  of  proof  was  by  William  M.  Halsted,  who  stated 
that  he  understood  that  the  money  had  been  given  to  her,  but  that,  obviously, 
was  no  evidence  in  proof  of  the  fact;  and  Richard  H.  Halsted,  in  his  relation  of 
the  transaction,  said  nothing  supporting  the  existence  of  this  payment  as  a 
matter  of  fact.  All  the  debts  included  in  the  judgments,  with  one  exception, 
were  contracted  by  the  firm  subsequent  to  the  time  when  this  stock  was  de- 
livered to  the  defendant  Richard  H.  Halsted  for  his  sister  Bertha;  and  the 
only  debt  which  may  have  been  contracted  prior  to  that  event  is  that  owing 
to  the  National  Bank  of  the  Commonwealth  of  Boston,  which  is  stated  to 
have  been  contracted  prior  to  the  12th  of  July,  1882.  Whether  that  was  be- 
fore the  gift  of  this  stock  for  the  donor's  daughter  Bertha  has  not  been  made 
lo  appear  in  the  case;  and  it  may  be  an  important  circumstance  affecting  its 
disposition,  on  account  of  what  has  been  held  in  Todd  v.  Nelson,  109  K.  Y. 
316,  16  N.  E.  Rep.  860,  and  Neuberger  v.  Ketm,  5  N.  Y.  Supp.  941. 

But,  without  considering  this  question,  a  fundamental  difficulty  is  presented 
In  the  case  invalidating  this  adjudication;  and  that  is  that  Bertha  Halsted 
was  not  made  a  party  to  the  action.  Richard  H.  Halsted  had  no  interest 
whatever  in  this  sum  of  money;  but  he  held  it  for  the  benefit  of  his  sister, 
and  substantially  only  as  her  agent,  liable  to  account  for  it,  and  pay  it  over 
to  her,  at  any  time  when  that  might  be  demanded.  She  was  legally,  as  well 
as  equitably,  the  owner  of  this  money,  unless  the  transaction  through  which 
it  bad  been  acquired  could  be  impeached  against  her  as  fraudulent;  and  that 
could  not  be  done  without  making  her  a  party  to  the  action.  And.  under 
section  452  of  the  Code  of  Civil  Procedure,  it  was  necessary  for  the  court, 
even  if  the  parties  did  not  require  it,  to  direct  her  to  be  brought  in  before  a 
complete  disposition  of  this  part  of  the  controversy  could  be  made.  That  sec- 
tion has  provided,  where  a  complete  determination  of  the  controversy  canned 
be  had  without  the  presence  of  other  parties,  the  court  must  direct  them  to  be 
brought  in.  Instead  of  doing  that,  her  right  to  this  money  was  contested, 
litigated,  and  determined  without  her  presence,  and  without  the  presence  of 
any  person  who  was  entitled  to  represent  her  as  a  defendant  in  the  action; 
for,  even  if  the  defendant  Richard  H.  Halsted  should  be  held  in  a  general  sense 
to  represent  her  as  a  trustee,  he  could  only  do  that,  under  section  449  of  the 
Code  of  Civil  Procedure,  where  an  action  should  be  brought  in  her  behalf  by 
him.  She  could  not  be  divested  of  her  property  without  being  brought  into 
the  action,  and  afforded  an  opportunity  of  contesting  the  plaintiffs'  right  to 
recover  it.  This  part  of  the  judgment,  accordingly,  cannot  be  sustained;  but 
it  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  event, 
and  tlie  court  should  direct  her  to  be  brought  in  as  a  party  defendant  in  the 
action.    And  the  residue  of  the  Judgment  should  be  affirmed,  without  costs. 

All  concur. 
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ScRiBNBK  r.  Jacobs. 
(Supreme  Court,  General  Term,  JWrst  Department.    May  9,  ISDO.) 

1.  DAXAOBS — BbBACH  of  CONTRIOT. 

TVliere  a  contract  to  famish  materials  for  the  oompletion  of  a  bnildlng'  speoUH 
no  time  for  their  delivery,  and  the  coatractors  fail  to  deliver  them  within  a  reaaoo- 
able  time,  the  measure  of  damaKes  is  the  reasonable  rental  value  of  the  Iniildiiw 
during  the  time  its  completion  was  delayed,  and  not  the  rent  received  for  the  baOo- 
ing  several  months  after  its  completion. 
i.  Sst-Off  and  CoimTBB-Ci.AiM— Failubs  to  Dkuvsb  Goods  Soud.  . 

In  an  action  for  the  value  of  the  articles  actually  f umtslied  W  the  <xmtcmctoi% 
where  defendant  counter-claims  for  articles  pnrcbasad  by  him  ana  called  forl>]rflw 
contract,  defendant  is  entitled  for  such  articles  to  no  more  than  the  differenoe  be- 
tween their  contract  price  and  tbe  amount  he  was  required  to  pay  for  them,  nnlen 
at  the  same  time  the  contractors  are  credited  with  tue  full  contract  price  of  tbs 
articles. 

S.  SamB — EVISSKOB. 

It  is  error  to  allow  defendant  to  tntroduoe  proof  of  all  the  articles  which  were 
obtained  from  other  persons  for  the  building,  as  only  such  articles  as  were  c^led 
for  by  the  contract  were  pertinent  to  be  proved. 

Appeal  from  judgment  on  report  of  referee. 

Action  bj  Philip  W.  Scribner,  as  assignee  for  benefit  of  creditors  of  Howea 
Bros.,  to  enforce  a  mechanic's  lien  upon  a  building  owned  by  defendant,  Solo- 
mon Jacobs.    There  was  judgment  for  defendant,  and  plaintiff  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Danibls,  JJ. 

Joseph  F.  Masher,  for  appellant.    Herman  Aaron,  tor  respondent. 

Daniels,  J.    The  demand  presented  by  the  plaintiff  as  the  ground  of  tbe 

action  was  for  materials  furnished  to  the  defendant  for  the  completion  of  a 
building  situated  on  £ast  Twenty-Sixth  street  in  the  city  of  Kew  York.  The 
materials  were  furnished  and  delivered  according  to  an  estimate  made  in 
writing  between  Howes  Bros.,  assignors  of  tbe  plaintiff,  and  the  defendant, 
on  the  28th  of  September.  1886.  The  estimate,  without  including  tbe  special 
obligations  of  a  contract,  was  made  and  accepted  as  the  foundation  of  the 
agreement  at  the  time  entered  Into  between  the  parties.  It  contained  no 
statement  of  the  time  within  which  the  articles  were  to  be  completed  and  de- 
livered; and  by  a  construction  of  law,  therefore,  it  is  deemed  to  have  obli- 
gated the  assignors  to  deliver  the  articles  within  a  reasonable  time  after  the 
acceptance  of  the  estimate.  A  controversy  arose  at  the  trial  concerning 
the  period  wliich  would  be  reasonable  for  the  delivery  of  the  articles;  and  it 
was  found  by  the  referee  that  three  weeks  from  the  28tb  of  September,  1886, 
the  date  of  the  estimate,  were  suiBcient  for  that  purpose,  inasmuch  as  tbe 
building  was  ready  to  receive  them,  and  that  fact  was  known  to  the  assign- 
ors at  the  time  when  the  estimate  was  accepted  and  subscribed.  And  evi- 
dence was  given  upon  the  trial  which  sufficiently  tended  to  prove  that  this 
period  was  ample  for  the  purpose,  to  sustain  the  conclusion  reached  by  the 
referee.  And  it  appeared  by  the  evidence  that  the  assignors  bad  not  deliv- 
ered the  articles  mentioned  in  the  estimate  within  that  period  of  time,  bat 
that  the  deliveries  made  by  them  were  in  partial  quantities  from  time  to  time 
extending  down  to  the  early  part  of  January,  1887.  The  defendant  notified 
them  repeatedly  that  the  articles  were  required  in  the  progress  of  the  build- 
ing, and  indicated  periods  of  time  within  which  the  assignors  should  deliver 
them.  These  periods  were  objected  to  on  the  part  of  the  plaintiff  as  being 
shorter  than  the  circumstances  would  justify;  but,  if  they  were,  that  did  not 
absolve  the  assignors  from  their  obligation  to  proceed  with  reasonable  dili- 
gence, and  deliver  the  articles  required  as  early  as  might  be  practicable  after 
the  time  mentioned  in  the  notices  given  to  them  for  this  object.  That  they 
did  not  do,  but  failed  to  proceed  with  the  degree  of  diligence  the  defendant 
was  entitled  to  insist  upon  under  the  estimate  and  the  contract  based  upon  it; 
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and  for  that  delay  he  was  entitled  to  damages,  so  far  as  it  prevented  the  prog- 
ress of  the  work  and  oompletiun  of  the  building.  Ruff  v.  Binaldo,  55  N.  x. 
r>64.  And  the  notices  given  to  the  assignors  from  time  to  time  requiring  the 
delivery  of  the  articles,  were  sufficient  to  comply  with  all  that  was  said  in 
the  decision  of  Latoson  v.  Hogan,  93  K.  Y.  39.  The  assignors  were  plainly 
put  in  default,  and  were  liable  by  way  of  damages  to  remunerate  the  defend- 
ant  for  the  loss  thereby  sustained  by  him  In  the  completion  of  the  building. 

But  this  loss  was  in  part  restricted  to  what  would  have  been  the  reason- 
able rental  of  tbe  building  for  the  time  during  which  the  delay  was  in  this 
manner  caused;  and  the  amount  of  tbe  rent^  which  might  probably  have 
been  obtained  for  tbe  use  of  the  building  during  the  time  of  the  delay  was  not 
proved  upon  tbe  trial.  But  the  proof  which  was  given  to  establish  the  ex- 
tent of  tbe  defendant's  right  to  that  indemnity  related  to  the  amount  of  rent 
secured  for  the  building  after  its  entire  completion  in  the  year  1887.  This 
proof  consisted  In  evidence  of  the  amounts  for  which  the  building  was  leased 
after  its  completion.  But  that  was  not  the  measure  of  the  liability  of  the 
plaintiff's  assignors  arising  out  of  their  default:  for  the  rent  obtained  for  tbe 
use  and  occupancy  of  the  building  may  very  well  have  been  much  larger  in 
the  spring  of  1887  than  it  would  have  been  during  the  fall  and  early  part  of 
tbe  winter  of  1886,  which  was  the  period  in  which  tliis  default  and  delay  oc- 
curred; for,  if  the  building  had  been  completed  In  the  fall  of  the  year,  no 
probability  is  indicated  by  itie  evidence  that  it  could  have  t>een  as  advantage- 
ously leitsed  by  tbe  defendant  as  it  was  afterwards  in  tbe  spring  of  1887. 
There  was.  on  tbe  contrary,  a  prubability  that  the  building  in  the  latter  part 
of  tbe  year  1886  would  not  have  been  as  advantageously  leased  as  it  was  in 
tbe  spring  of  1887;  and  the  plaiutiS's  counsel  objected  to  the  proof  which 
was  given  as  to  the  amount  of  rent  received  from  the  building  subsequent  to 
its  rentals  in  the  spring  uf  1887  as  irrelevant  and  incompetent  evidence.  And 
tills  exception  seems  to  have  been  well  grounded;  for  what  the  assiKnors  of 
the  plaintiff  had  become  liable  for  was  tbe  reasonable  rental  of  the  building 
during  the  time  its  completion  was  delayed  by  reason  of  their  default.  And 
the  evidence  should  not  only  have  been  directed,  but  restricted,  to  that  time. 
But,  as  already  observed,  that  was  not  done;  but  the  rent  reserved  for  the  oc- 
cupancy of  the  building,  months  after  this  default,  was  allowed  to  be  proved 
to  tix  its  rental  value  during  the  period  of  tbe  delay  caused  by  tbe  default; 
and  it  was  upon  that  alone  the  referee  acted  in  malting  the  allowance  which 
tbe  defendant  was  deemed  entitled  to  recover  by  way  of  damages  for  this  de- 
lay.    Tliat  was  an  erroneous  disposition  to  be  made  of  this  part  of  the  case. 

By  the  report  of  the  referee  he  has  not  allowed  to  the  plaintiff,  as  the  as- 
signee of  the  contractors,  any  speciSc  snm  for  the  articles  which  in  fact  were 
prepared  and  delivered  and  used  about  the  building,  but  be  has  charged  against 
tbe  plaintiff  the  sum  of  $1,224.62  for  materials  purchased  by  the  defendant  to 
complete  the  estimates  which  tlie  assignors  of  the  plaintiff  had  obligated  them- 
selves to  comply  with  in  their  contract.  Tl)is  sum  is  stated  by  the  referee  to 
be  an  amount  which  the  defendant  was  entitled  to  have  offset  and  allowed  bim 
as  against  any  claim  of  the  plaintiff  in  tbe  action.  But  what  claim  the  plain- 
tiff was  deemed  to  be  entitled  to  recover  in  no  way  appears  from  the  referee's 
report.  If  be  bad  credited  tbe  plaintiff  with  tbe  full  amount  mentioned  in 
tiie  estimate,  then  this  allowance  to  the  defendant  would  probably  have  been 
free  from  objection.  But  he  does  not  appear  to  have  done  that;  and,  as  the 
plaintiff  was  entitled  to  recover,  according  to  the  contract  and  the  estimate, 
the  prices  of  the  articles  delivered  to  and  received  and  used  by  the  defendant, 
tbe  latter  was  entitled  for  tbe  articles  otherwise  obtained  by  him  to  no  more 
than  the  difference  between  tbe  estimates  of  tbe  assignors  and  the  amounts 
required  to  be  paid  for  them  by  bim.  And  tliat  would  have  been  the  proper 
amount  to  charge  over  against  the  plaintiff,  instead  of  the  full  value  of  the 
articles  which  were  obtained,  to  complete  the  f  ut&Ument  of  the  contract.   Tbe 
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course  taken  by  the  referee  would  have  been  justified  only  by  the  aUowanoe 
to  the  plaintiff  of  the  full  contract  price  mentioned  in  the  estimates;  and  that 
does  not  appear  to  have  been  made  by  his  report.  And  it  cannot  be  assamed 
that  he  allowed  to  the  plaintiff  any  more  than  the  prices  of  the  articles  actually 
furnished  to  and  used  by  the  defendant,  for  that  is  all  that  the  plaintiff  was  le- 
gally entitled  to  in  the  action.  As  to  these  items  obtained  from  other  parties  by 
the  defendant,  the  allowance  made  by  the  referee  exceeds  what  the  defeodsst 
was  entitled  to  upon  the  evidence. 

Proof  was  also  allowed  to  be  given  of  all  the  articles  which  were  obtained 
from  other  persons  for  the  building.  This  was  objected  to  as  incompetent, 
and  an  exception  taken  to  the  ruling  of  the  referee  overruling  the  objection. 
But  the  objection  was  a  proper  one,  for  only  such  articles  as  were  witliin  the 
assignors'  estimates  were  pertinent  to  be  proved  upon  this  part  of  the  case. 
The  exceptions  taken  to  the  evidence  allowed  to  be  given  by  the  defendant'i 
witnesses,  as  to  the  time  within  which  they  conld  have  prepared  and  sap- 
plied  the  articles  not  furnished  by  the  assignors,  are  without  foundation,  for 
the  objection  was  not  to  the  form  of  the  questions  put  to  the  witnesses. 
What  it  was  material  to  prove  on  the  part  of  the  d^endant  was  the  time 
within  which  these  articles  could  be  supplied  by  the  observance  of  reasonable 
diligence,  not  the  time  within  which  either  one  of  his  witnesses  could  by  the 
use  of  their  facilities  have  prepared  and  supplied  the  articles.  But  this  objec- 
tion was  not  presented  to  the  questions  allowed  to  be  answered  by  the  wit- 
nesses, and  it  is  therefore  not  in  the  case.  There  Is,  however,  sufBcient  to 
entitle  the  plaintiff  to  another  trial  of  the  action,  both  for  the  reason  that  in- 
competent testimony  was  allowed  to  be  given  to  establish  the  extent  of  the 
defendant's  right  to  damages,  and  for  the  disposition  which  the  referee  has 
made  of  the  cost  of  the  material  or  articles  obtained  by  the  defendant  which 
should  have  been  furnished  and  delivered  by  the  plaintiff's  assignors.  In 
each  respect  the  error  is  fundamental,  and  the  judgment  should  be  reversed, 
and  a  new  trial  oideied,  with  costs  to  the  plaintiff  to  abide  the  erenL  Ail 
concur. 


LUTZ  V.   LUTZ. 

(Supreme  Court,  Beneral  Term,  First  Department.    Itxj  0,  ISBOi) 

OrvoBO— Cbcxl  asd  Inhuii^k  Trbatkukt. 

A  decree  granting  a  wife  a  limited  divorce  on  the  ground  of  cmel  and  inhmnu 
treatment  will  not  be  disturbed  by  the  general  term  when  the  evldenoe  establisbeiL 
with  a  reasonable  degree  of  oertadnty,  that  plaintiil  had  been  abased  and  provoked 
by  defendant  beyond  endurance. 

Appeal  from  judgment  on  report  of  referee. 

Action  for  a  divorce  by  Kate  P.  Lutz  against  Alexander  Lnts.  Defendant 
appeals  from  a  judgment  granting  a  limited  divorce,  with  alimony,  on  the 
grounds  of  cruel  and  Inhuman  treatment  For  order  denying  motion  to  dis- 
miss, see  8  N.  Y.  Supp.  932,  mem. 

Argued  before  Van  Brunt,  P.  J.,  and  Bkadt  and  Dahikls,  JJ. 

A.  B.  Clarke  and  Albert  Stiokney,  for  appellant.  JSmeet  HtUl,  for  re- 
spondent. 

Yan  BBiTirr,  F.  J.  The  questions  presented  upon  this  appeal  are  questions 
of  fact,  which  depend  upon  the  credibility  to  be  given  to  the  witnesses  who 
have  testified  upon  the  trial.  The  judgment  of  the  referee  in  respect  to  the 
credibility  of  witnesses  who  have  been  examined  personally  before  liim  should 
not  be  lightly  disturbed,  in  view  of  the  fact  that  he  has  the  advantage  of  the 
personal  attendance  of  the  witnesses,  and  has  been  enabled  to  judge,  by  their 
demeanor  and  manner  of  testifying,  much  in  respect  to  their  credibility.  I 
have  read  the  testimony  appearing  upon  the  record;  and,  although  I  kava 
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come  to  the  conclusion  that  both  the  parties  have  knowingly  testified  falsely 
to  many  circumstances  attending  the  various  scenes  therein  described,  yet, 
upon  the  whole,  the  conclusion  forced  upon  the  mind  is  tliat  the  plaintiff  was 
entitled  to  the  relief  which  was  afforded  Iter.  It  is  undoubtedly  true  that  the 
plaintiff  is  a  woman  of  strong  temper  and  passions,  and  that  she  lias  not  al- 
ways conducted  herself  as  a  true  and  devoted  wife, — never  giving  the  defend- 
ant any  cause  or  provocation  whatever  for  his  angry  outbursts;  yet  the  record 
shows  that,  in  almost  every  instance  where  the  plaintiff  has  been  guilty  of 
conduct  deserving  of  condemnation,  it  was  the  result  of  the  aggravation  and 
provocation  of  the  defendant. 

It  is  impossible,  without  making  this  opinion  of  muc]i  greater  length  than 
Bhoald  be  done,  to  review  in  detail  the  evidence  taken  upon  the  trial,  and  it 
is  only  the  impressions  which  that  evidence  leaves  upon  the  mind  that  it  is 
necessary  to  advert  to  in  coming  to  a  conclusion  as  to  whether  or  not  this 
Judgment  should  be  affirmed ;  and  I  think  that  the  course  of  the  defendant  in- 
the  charges  whicli  he  made  of  unchaste  conduct,  in  the  presence  of  their  chil- 
dren, in  the  manner  in  wliich  it  was  done,  was  such  as  almost  of  itself  to 
justify  the  separation  which  had  been  decreed.  It  showed  such  an  utter  dis- 
regard of  all  the  ordinary  feelings  and  sentiments  which  should  govern  the 
conduct  of  a  husband  towards  a  wife  that  it  was  cruel  and  inhuman  treatment 
in  itself,  which  made  it  improper  for  her  to  live  with  a  man  who  bad  pro- 
claimed her  a  whore  to  her  children, — ^pointing  her  out  to  be  such, — with  no 
evidence  whatever  to  sustain  any  such  charge.  Cruel  and  inhuman  treatment 
does  not  necessarily  imply  such  treatnaent  as  places  a  wife  in  physical  fear  of 
the  husband.  The  conduct  of  the  husband  may  produce  such  mental  agony 
in  the  wife  as  to  be  even  more  cruel  and  inhuman  than  if  mere  physical  pain 
bad  been  inflicted;  and,  where  the  conduct  of  the  husband  towards  the  wife 
is  of  this  character,  it  is  certainly  cruel  and  inhuman,  and  Justifies  the  court 
in  freeing  her  from  the  necessity  of  submission  to  such  treatment.  We  think 
that  the  case  at  bar  establishes  with  a  reasonable  degree  of  certainty  the  fact 
that  the  plaintiff  had  received  sach  treatment  from  the  hands  of  the  defend- 
ant that  she  had  been  provoked  beyond  endurance,  and  that  the  violent  out- 
bursts which  she  indulged  in  were  the  natural  consequence,  in  view  of  her 
own  violent  temper,  of  the  conduct  of  the  defendant  towards  her.  Upon  the 
whole  case,  therefore,  we  do  not  see  that  the  referee  erred  in  the  credit  which 
he  gave  to  the  witnesses,  or  in  the  judgment  which  he  awarded,  founded 
thereon.    The  judgment  should  be  affirmed,  with  costs. 

BradTi  J.,  concurs. 

Daniels,  J.  Withont  placing  very  great  stress  npon  the  inexcusable  lan- 
guage used  and  directed  by  the  defendant  to  his  wife,  his  acts  proven  by  the 
evidence  are  sufficient  to  support  the  judgment.  His  conduct  was  not  only 
abusive,  but  cruel,  rendering  life  with  him  unendurable.  And  the  judgment 
should  be  affirmed. 


FiBST  Hat.  Bask  of  Middlbtown  o.  Ck>X7K0ii.  Bluffs  Gitt  Watbb 

Works  Co. 
(SupreiM  Court,  Oeiural  Term,  Second  Department    Kay  18, 1880.) 

L  C0BP0Ki.TIOM»— POWBBS  OV  AOSNTS— PlIOlflSSOBT  NOTSS. 

The  treasurer  of  a  company  engaged  in  the  bualness  of  operating  water-works 
has  not,  by  virtue  of  his  offloe,  any  implied  authority  to  borrow  money,  and  give 
the  company's  notes  therefor. 
i,  Save— RATiric^TiOK  or  Aoikt's  Aofs. 

A  corporation  provided  for  all  Its  obligations  by  the  issue  of  bonds.  Parties, 
among  wbom  was  its  treasurer,  became  possessed  of  these  bonds  by  agreeing  to 
pay  the  debts  of  the  company.  To  discbarKe  the  personal  liability  thus  inourred 
the  treasurer  discounted  notes  of  the  company  made  by  him  without  its  authority 
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or  knowledge,  or  that  of  Its  offlcera.  Held,  that  this  did  not  Trarrant  a  finding  tiak 
the  proceeds  of  the  notes  went  to  the  benefit  of  the  company,  so  as  to  create  a  Ua- 
bllity  on  its  part  for  the  aots  of  ita  traaaorer  in  sabsequentlj  1  nailing  it*  notes  fer 
his  own  benefit. 

Appeal  from  a  Judgment  on  report  of  referee. 

Action  by  First  National  Bank  of  Middletown,  N*.  T.,  against  Oonndl 
Bltifls  City  Water- Works  Company  on  two  promissory  notes  alleged  to  hsva 
been  made  by  defendant,  and  to  have  been  negotiated  to  plaintiff  for  value, 
before  maturity.  The  notes  were  signed  "Council  Bluffs  Citt  Wateb- 
Works  Co.  Haryet  Allen,  Treasurer."  Defendant  denied  the  anUtority 
of  Allen  to  make  the  notes.  There  was  Judgment  for  plaintiff,  and  defendant 
appeals. 

Argued  before  Barnard,  P.  J.,  and  Dtkhan  and  Pratt,  J  J. 

James  L.  Bishop,  for  appellant.     William  Vanamee,  for  respondent. 

Pratt,  J.  It  is  plain  that  a  gross  fraud  has  been  perpetrated  upon  the 
defendant  in  this  case,  and  the  main  question  is  whether  the  company  has  ao 
acted  as  to  be  estopped  from  denying  the  validity  of  the  notes  sued  upon  in 
this  action.  The  general  principle  that  the  officers  of  a  corporation  are  spe- 
cial agents,  and  have  only  the  authority  conferred  on  them  by  the  by-lavs, 
and  that  all  persons  who  deal  with  them  are  lx>und  to  take  notice  of  the  ex- 
tent of  their  authority,  is  too  well  settled  to  require  comment  or  citation  of 
authorities.  The  notes  in  suit  were  never  made  under  any  authority  of  the 
by-laws  or  board  of  directors,  but  it  is  sought  to  hold  the  defendant  liable 
upon  tlie  ground  that  Allen  was  a  financial  officer  of  the  corporation,  and 
therefore  held  apparent  authority  to  indorse  the  notes  so  far  as  bona  fide  ptu- 
chasers  are  concerned;  and,  second,  that  the  previous  conduct  of  Allen  bad 
been  such  in  issuing  the  notes  of  the  corporation  that  the  corporation  most 
be  held  to  have  authorized  the  making  and  indorsement  of  the  notea  in  suit, 
citing  Bank  of  Batavia  v.  Neto  York,  L.  B.  &  W.  R.  Co.,  106  N.  Y  195, 12 
27.  £.  Bep.  433,  and  other  cases;  also  Bank  of  Auburn  v.  Putnam,  1  Abb. 
Dec.  80;  and  the  question  is  whether  the  facts  bring  the  case  within  the  rules 
just  cited.  There  was  no  evidence  that  any  part  of  the  proceeds  of  the  notes 
sued  on  came  to  the  use  of  the  company.  The  bonds  and  money  which  Allen 
received  for  these  notes  he  retained.  As  to  the  bonds,  the  evidence  was  that 
he  still  bad  them.  As  lo  the  money,  it  went  into  his  individual  bank  acooant, 
and  he  refused  to  say  that  he  paid  any  debt  of  the  company  ont  of  that  innk 
account  after  he  received  the  money.  He  would  not  even  say  that  he  kept 
the  money  for  the  payment  of  what  the  company  owed  him,  althongb  be  tried 
to  produce  that  impression.  There  was  no  evidence,  however,  that  the  com- 
pany owed  him  anything,  except  his  gf  neral  statement  that  they  owed  bim 
something,  but  what  the  sometliing  was  he  did  not  attempt  to  say.  Of  course, 
as  treasurer  of  the  company,  he  could  not  issue  its  notes  and  sell  them,  and 
pocket  the  proceeds,  under  the  pretense  that  the  company  owed  him  money, 
witliout  showing  some  authority  outside  of  himself  for  such  a  transaction, 
and  without  establishing  in  the  most  satisfactory  manner  tliat  the  com- 
pany was  indebted  to  him  for  the  amount  which  he  so  obtained.  The  ref- 
eree found  that  the  proceeds  of  some  of  the  previous  notes  made  by  Allen 
were  applied,  "to  at  least  some  extent,"  to  the  payment  of  the  debts  and  ob- 
ligations of  the  defendant.  This  fact  would  tend  to  establish  the  company's 
liability  for  the  notes  sued  on,  under  the  theory  that  they  were  responsible 
in  thus  having  held  Allen  out  as  their  agent  to  make  their  notes.  But,  in 
order  to  create  such  an  agency  by  representation  or  estoppel,  it  is  essential 
that  the  principal  shall  have  knowledge  of  the  assumption  by  the  agent  of  the 
powers  he  has  exercised.  In  order  to  create  a  liability  in  this  case,  there- 
fore, it  was  uecessHiy  to  go  a  step  further  in  the  findings,  and  to  find  that  the 
company  had  knowledge  of  the  fact  that  Allen  liad  BO  applied  the  proceeds  of 
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these  notes.  There  not  only  Is  no  such  finding,  but  the  referee  has  expressly 
foand  that  the  directors  had  no  knowledge  that  Allen  had  aasumed  to  make 
the  notes  of  the  company,  and  that  they  never  authorized  him  to  do  so.  The 
finding  with  regard  to  the  application  of  the  proceeds  of  these  notes,  there- 
tore,  does  not  go  far  enough  to  establish  a  liability  in  this  case.  The  fact 
that  an  agent  has  in  one  or  more  instances  made  notes,  and  applied  the  pro- 
ceeds in  part  to  the  payment  of  his  principul's  debts  without  bis  knowledge, 
creates  no  liability  on  his  part  for  his  subsequently  making  notes  in  the  name 
of  the  principal. 

Again,  the  notes  sued  on  were  delivered  to  Van  Steenburgh  on  February 
28tli.  He  says  that  he  agreed  to  buy  them,  and  to  give  Allen  bonds  to  the 
amount  of  $8,500,  and  $4,600  in  cash.  Only  two  of  the  bonds,  for  $500  each, 
were'delivered  on  that  day,  and  the  rest  of  the  bonds  and  the  cash  were  not 
to  be  delivered  until  Van  Steenburgh  discounted  the  notes.  Allen  was  re- 
moved as  treasurer  on  February  28th,  and  the  notes  were  not  discounted  by 
the  plaintiff  until  nearly  a  month  later.  Allen  could  tell  nothing  about  what 
he  did  with  the  two  bonds  he  received,  and  was  very  indefinite  and  uncertain 
as  to  when  he  received  them.  The  story,  as  told  by  these  two  witnesses,  is 
not  very  satisfactory.  It  looks  as  though  the  truth  really  were  that  Mr.  Yan 
Steenburgh  proposed  to  take  the  notes  of  the  company  provided  he  could  get 
them  discounted,  and  to  give  Allen  some  of  the  proceeds,  and  to  sell  some  of 
his  bonds;  but  it  is  extremely  doubtful  whether  he  ever  agreed  to  take  the 
notes  until  after  he  should  first  ascertain  whether  the  bank  would  discount 
them.  That  seems  to  be  very  probable,  from  the  testimony  of  Mr.  Boyce, 
the  bank  president.  Whether  the  notes  had  a  legal  inception  before  February 
28tti  Is  certainly  very  doubtful,  but,  if  they  did,  the  referee's  finding  that 
Allen  had  no  authority  to  make  the  notes  of  the  company,  and  that  the  board 
of  directors  never  authorized  him  to  make  the  notes,  and  never  knew  that  h» 
bad  previously  assumed  to  do  so,  puts  this  case  upon  a  single  point,  that 
some  of  the  proceeds  of  some  of  the  previous  notes  had  been  used  by  Allen 
to  pay  the  debts  of  the  company  without  the  knowledge  of  the  company  or  itt 
oflicers,  and  that,  therefore,  the  company  became  liable  for  Allen's  acts  in 
subsequently  issuing  the  notes  of  the  company,  and  applying  the  proceedr 
thereof  to  his  own  use.  The  evidence  that  Allen  had  applied  any  of  the  pn>- 
ceeds  of  any  uf  the  previous  notes  to  any  of  the  debts  of  the  company  was  of 
the  most  unsHtisfactory  character.  His  evidence  is  made  up  of  loose,  gen- 
eral statements  and  conclusions.  He  does  not  specify  any  debt  of  the  com- 
pany, nor  does  he  point  out  any  entry  upon  his  own  books,  nor  upon  the  books 
of  the  company,  of  any  such  payment.  And  upon  cross-examination  it  war 
made  to  appear  that,  when  he  was  talking  about  the  debts  of  the  company 
be  includod  in  that  term  his  own  individual  liability,  or  certain  debts  of  Mx 
Hopkins  which  he  had  assumed  to  pay.  This  finding  of  the  referee,  ther» 
fore,  stands  upon  evidence  which  will  not  bear  critical  analysis  or  examina- 
tion. But  it  is  a  misnomer  to  say  that  some  of  the  proceeds  of  the  previous 
notes  were  used  for  the  company,  as  it  is  clear  that  the  proceeds  went  into 
the  private  bank  account  of  Allen  &  Head,  and  that,  if  they  paid  any  obliga- 
tions of  the  defendant,  it  was  in  pursuance  of  a  private  arrangement  with 
other  parties,  and  was  only  what  Allen  had  agreed  to  do  personally,  and  it 
was  therefore  his  own  debt,  the  defendant  company  having  provided  for  al) 
its  obligations  by  an  issue  of  bonds.  In  other  words,  the  defendant  issued 
bonds  for  all  its  purposes.  Parties,  among  whom  was  Allen,  became  pos- 
sessed of  the  bonds,  agreeing  to  pay  all  the  obligations  of  the  company.  It 
was  this  personal  obligation  of  Allen  that  the  money  "to  some  extent,"  as 
the  referee  sayb,  was  used.  In  fact,  these  notes  were  never  authorized,  and 
no  part  of  the  proceeds  were  ever  used  for  the  benefit  of  the  defendant.  This 
water  company  was  not  a  trading  or  banking  corporation,  and  there  was 
nothing  in  the  nature  of  the  business  that  implied  that  the  treasurer,  by  vtr- 
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tue  of  his  office,  had  authority  to  borrow  money  and  give  notes  therefor. 
Under  all  the  circumstances,  it  becomes  a  serious  question  whether  the  plain- 
tiff was  not  put  upon  inquiry  as  to  the  power  of  Allen  to  make  these  notes, 
{Claflin  T.  Bank,  25  N.  Y.  293,)  Allen  having  drawn  the  notes  payable  to 
uis  own  order.  Under  all  the  circumstances,  we  think  there  was  no  real  or 
apparent  authority  in  Allen  to  issue  the  notes;  that  none  of  the  proceeds  of 
these  notes  or  any  previous  notes  of  the  company  ever  went  to  the  benefit  of 
the  company;  and  that  the  judgment  must  be  reversed,  and  new  trial  had 
before  the  same  referee.    All  concur. 

Oattabaugits  Cutlebt  Go.  v.  Gasb. 
(Supreme  Court,  General  Tenn,  Fifth  DepartmetiL    April  11, 1890.) 

ATTACHUBNT— AJTIIDAVIT— COSOLUSIONB. 

Allegations  in  an  affidavit  for  attachment  that  plaintiff  is  entiUad  to  recover  a 
stated  Bum  "  as  damages  for  breach  of  contract ; "  that  plaintiff  has  advanced  money 
to  defendant  for  two  or  three  years  past,  during  which  time  defendant,  as  plaiotifr*s 
employe,  haa  been  overpaid  his  commissions  on  sales  to  an  amount  stated;  and  that 
defendant  now  owes  plaintiff  for  the  money  so  paid  and  advanced, — are  jaenij  le- 
gal conclusions  that  a  cause  of  action  exists  in  plaintifTs  favor,  and  insufficient. 

Appeal  from  special  term,  Erie  county. 

Action  by  the  Cattaraugus  Cutlery  Company  against  Andy  J.  Case.  Plain* 
tiff  procured  an  attachment,  and  defendant  moved  to  set  it  aside  on  the  pa- 
pers on  which  it  was  granted.  From  an  order  denying  the  motion,  defenduit 
appeals. 

Argued  before  Dwi&ht,  P.  J.,  and  Maooubbb,  J. 

Inman  dk  Cole,  for  appellants.    Aruley  <&  Davie,  for  respondent. 

DwiOHT,  F.  J.  The  weakness  of  the  affldavit  upon  which  this  attachmoit 
was  granted  is  In  the  statement  of  the  plaintiff's  cause  of  action.  -  The  affiant 
states  that  the  plaintiff  is  entitled  to  recover  a  sum  named  "as  damages  for 
breach  of  contract,"  but  does  not  state  what  the  contract  was,  nor  in  what 
its  breach  consisted.  He  states  "that  for  and  during  the  last  two  or  three 
years  the  said  plaintiff  has  advanced  and  paid  to  the  defendant  money,  and 
has  had  an  account  with  him  as  an  employe;  that  during  that  time  the  afore- 
said sum  has  been  paid  to  him  over  and  above  the  commissions  on  sales,  and 
said  defendant  now  owes  and  is  indebted  to  the  plaintiff  on  said  advances  and 
money  paid  to  said  amount."  This  does  not  seem  to  add  anything  to  the  first 
general  statement  of  a  contract  and  its  breach.  On  what  account  or  upon 
what  agreement  the  moneys  were  advanced  and  paid  to  the  defendant  is  not 
stated,  nor  why  the  employe  should  be  indebted  to  the  employer  for  money 
advanced  and  paid  to  him  is  not  disclosed.  Some  features  of  the  affldavit, 
especially  the  unexplained  reference  to  "commissions  on  sales,"  suggest  the 
idea  that  the  affldavit  was  intended  to  supplement  a  sworn  complaint  which 
alleged  facts  constituting  a  cause  of  action,  and  that  the  latter  was  for  some 
reason  omitted  from  the  papers.  Clearly  the  alHdavit  alone  furnished  no  evi- 
dence of  a  cause  of  action,  but  only  an  allegation  or  statement  of  the  legal 
conclusion  that  a  cause  of  action  exists.  Such  an  affidavit  is  insufficient  to 
autliorize  the  issuing  of  an  attachment.  Moore  v.  Becker,  13  X.  T.  St.  Bep. 
667;  Labalt  v.  Schulhof,  4  N.  Y.  Supp.  819.  The  order  appealed  from  most 
be  reversed,  and  the  motion  granted,  with  |(10  costs  and  the  disbuiBemeuts  of 
this  appeal. 


Peoflb  o.  Hbmbies. 
{Supreme  Court,  Oeneral  Term,  Fint  Department.    ISaj  0, 18M.) 

FOBOEBT— EVIDEUCB— SUTFIOIBNOT. 

Defendant  in  an  indictment  for  forgery  told  proseontor  that  he  had  a  caxstoma 
tor  a  diamond  ring,  whereupon  the  ring  was  dMlvered  to  him.    Afterwards  be  said 
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tliat  he  had  sold  the  ring,  and  dellTered  to  prosecutor  f30  and  a  oontraet  of  tnir 
ohase,  with  the  names  of  the  alleged  purchaser  and  a  surety  appended.  Defendant 
admitted  that  he  wrote  both  signatures  himself,  and  that  he  oeliTered  the  paper  to 
prosecutor.  The  oourt  charged  that  the  question  was  whether  defendant  forged  the 
instrument  with  intent  to  defraud,  and  that  he  was  entitled  to  the  benefit  of  a  rea- 
sonable doubt.  Held,  that  a  conviction  of  forgery  in  the  second  degree  wonld  not 
be  disturbed. 

Appeal  from  court  of  general  sessions.  New  York  county. 

James  P.  Henries  was  couvloted  of  forgery  in  the  second  degree,  and  ap> 
peals. 

Argued  before  Yam  BRxnn,  F.  J.,  and  Bra.dt  and  Daniels,  JJ. 

M.  Meyer,  for  appellant.  John  R.  Fellotoa,  Diet  Atty.,  {MoKenssU  Bemple, 
of  counsel,)  for  tbe  People. 

Bbadt,  J.  Tbe  complainant,  Walter  Doughty,  was  engaged  in  the  Jewelry 
business,  and  the  appellant  had  occasionally  sold  jewelry  for  him  upoainstall^ 
ments.  Prior  to  the  Ist  of  October,  1889,  tbe  appellant  told  Doughty  that  he 
bad  a  customer  for  a  diamond  ring;  and  Doughty  delivered  one  to  him  of  the 
value  of  9110,  which  lie  took  to  show  to  his  customer.  On  the  1st  of  October 
the  appellant  informed  Doughty  that  be  had  sold  the  ring  to  a  Mr.  Bergmann, 
at  tbe  same  time  paying  Doughty  $20  on  account  of  the  price,  and  delivering 
to  bim  a  paper  which  is  as  follows: 

"Doxroarr  &  Coofjsr.    Ahebican  Watches,  DiAUOMDe,  and  Jbwslbt. 
6  Maiden  Lane,  New  Yobk. 

"New  TfoBK,  October  Ist,  1889. 

"This  certifies  that  I  have  received,  and  agree  to  purchase,  from  Doughty 
A  Cooper,  No.  6  Maiden  Lane,  N.  Y.,  No.  12  W.,  1  s.  st.  diamond  ring,  1|, 
valued  at  $110.00,  on  the  following  terms  and  conditions,  viz.,  that  I  willpay 
said  firm  $10.00  per  month,  each  and  every  month,  until  tbe  sum  of  $110.00 
is  paid  in  full.  $20.00  paid  on  a/c.  That,  if  default  be  made  in  any  pay- 
ments as  above  stated  I  agree  to  return  said  dia.  ring  to  Doughty  &  Cooper  in 

good  order,  as  received,  and  authorize  them  to  retain  the  sum  oC from 

my  payments,  which  sum  shall  be  considered  a  fair  value  for  tbe  use  of  said 
ring  while  in  my  possession,  to  indemnify  them  from  loss  on  account  of  no 
sale  being  efFected,  and  to  pay  expenses  of  collecting  moUey.  It  is  under* 
stood  and  agreed  that  the  title  to  said  dia.  ring  remains  in  said  Doughty  Sb 
Cooper  until  the  full  amount  of  $110  is  paid,  and  tlut  I  will  not  sell  or  dis> 
pose  of  said  dia.  ring  so  long  as  the  title  remains  in  said  firm. 

"[Name]    B.  Bebqmann,  [Residence]  425  Sixth  Avenue." 

It  will  be  observed  that  it  purports  to  be  signed  by  6.  Bergmann,  giving 
bis  residence  425  Sixth  avenue.  It  purported  to  be  indorsed  by  J.  O.  Torril- 
lon.  the  latter  agreeing  to  be  responsible  for  the  fulfillment  of  the  contract 
just  recited.  On  the  trial  it  appeared  that  Bergmann  did  not  purchase  the 
ring,  and  that  the  signatures  both  of  Bergmann  and  Torrillon  were  unauthor- 
ized. Tbe  prisoner  was  convicted,  and  motions  for  new  trial  and  in  arrest  of 
judgment  were  denied,  and  judgment  rendered  upon  the  verdict.  It  also  ap- 
peared that  in  the  instrument  the  figures  115  were  changed  by  pencil  marks  to 
110,  and  these  figures  related  to  the  value  of  the  ring,  and  to  the  sum  that 
was  to  be  paid  fur  it  by  Bergmann.  The  alteration  was  material;  and,  if  it 
were  a  valid  instrument,  some  explanation  would  have  been  necessary,  doubt- 
less, under  the  law  attecting  such  an  incident,  in  order  to  enable  the  plaintiff, 
if  an  action  had  been  commenced  upon  it,  to  recover.  The  evidence  of  the 
witness  Doughty  on  that  subject  was  that  he  did  not  know  that  the  instru- 
ment was  ever  altered,  his  original  price  for  wb'ch  tbe  ring  was  sold  being 
$110,  and  be  thought  that  the  instrument  was  just  in  the  condition  in  which 
it  was  received  from  the  appellant,  except  for  tbe  stenographer's  marks,  and 
tbe  insertion  of  $20,  paid  on  account,  indorsed  on  it  at  the  request  of  the  ap- 
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pellant,  who  had  failed  to  do  It  at  the  time  be  delivered  it  to  the  witnsss. 
His  impression  was  that  it  was  exactly  as  it  was  handed  to  him.    It  is  true 
he  said  that  he  did  not  know  whether  the  pencil  mark  as  to  the  price  appeared 
when  he  received  the  paper,  but  his  best  recollection  was  that  it  did.    At  all 
events,  he  did  not  notice  it;  and  the  appellant's  testimony,  who  was  examined 
on  his  own  behalf,  did  not  clear  up  the  mystery.    He  said:  "I  do  not  think th» 
alterations  were  made  by  me.    I  don't  see  why  I  should  write  in  lead-pendl, 
when  it  is  all  in  ink  with  the  exception  of  the  $20  on  account,  and  the  in- 
dorsement on  the  back.    I  did  not  put  the  lead-pencil  marks  upon  the  paper." 
All  the  circumstances  attending  the  transaction  to  which  the  paper  related 
would  tend  to  make  tlie  figures  which  appear  upon  it,  changed  in  pencil,  the 
proper  ones,  inasmucli  as  $110  was  the  value  of  the  ring  as  estimated,  and 
$110  was  the  price  given  for  it  as  stated  by  the  appellant,  who  prepared  the 
paper,  and  delivered  it  to  the  complainant.    The  point  is  taken  tliat,  the  al- 
teration being  material,  its  legal  effect  was  that  the  Instrument  became  a 
void  instrument.     The  error  of  this  proposition  is  that  even  an  apparaitly 
material  alteration  is  the  subject  of  explanation,  and  it  does  not  necessarily 
follow  that  if  one  exists  the  instrument  is  void.    This  subject  is  elaborately 
considered  in  2  Pars.  Cont.  g  223;  and  it  appears  that,  although  formerly  a 
material  alteration  by  a  stranger  was  held  to  render  the  instrument  void,  it  is 
no  longer  the  law,  if  the  alteration  does  not  vary  the  meaning  of  the  instru- 
ment, or  affects  its  operation.     And  it  is  there  said,  at  page  226,  that  an  al- 
teration  which  only  does  what  the  law  will  do — that  is,  only  expresses  what 
the  law  implies — is  not  a  material  alteration,  and  therefore  would  not  avoid 
the  instrument,  and  that  the  burden  of  proof  of  alteration  rests  upon  ttie 
party  alleging  it.    That  would  necessarily  impose  upon  the  defendant  the  ob- 
ligation of  showing,  as  he  is  the  person  from  whom  the  paper  came,  and 
seeks  to  take  advantage  of  his  own  act,  as  it  were,  that  the  alteration  was 
made  after  the  paper  was  delivered.    This  rule,  however,  it  must  be  said,  ap- 
plies only  to  instruments  which  are  valid  in  their  inception.    But  here  the 
instrument  never  liad  any  validity  whatever;  and  the  evidence  seems  to  be 
entirely  sufficient  to  justify  the  conclusion  that  it  was  in  precisely  the  same 
condition  when  produced  upon  the  trial  as  it  was  when  delivered  to  ttie  com- 
plainant, for  the  reason  already  assigned,  namely,  that  the  figures  represented 
the  estimated  value  of  the  ring,  and  the  price  that  was  to  be  paid  for  it. 

The  other  objections  interpoaed  it  is  not  necessary  to  consider.  They  are 
technical,  devoid  of  merit,  and  not  entitled  to  any  particular  consideration. 
Tlie  defendant  was  treated  by  the  court  with  all  the  liberality  that  be  could 
expect.  He  confessed  upon  his  examination  that  he  made  both  the  signatures 
in  question  with  his  own  hand,  and  tendered  the  paper  to  the  complainant, 
and  that  he  did  it  deliberately. 

No  exception  whs  taken  to  the  charge,  in  the  course  of  which  the  learned 
recorder  said  to  the  jury  that  the  whole  question  was  whether  the  appellant 
forged  the  instrument  with  the  intention  to  defraud,  and  that  he  was  entitled 
to  tlie  benefit  of  a  reasonable  doubt. 

In  conclusion  it  is  proper  to  say  that,  if  evidence  had  been  offered  in  refer- 
ence to  the  apparent  alteration  of  the  instrument,  there  might  possibly  be 
some  question  as  to  the  propriety  of  tlie  judgment.  This  obstacle  was.  how- 
ever, overcome  by  the  evidence  relating  to  it,  to  which  reference  has  been 
made.  There  is,  therefore,  no  reason  apparent  why  this  judgment  should  be 
interfered  with;  and  it  should  be  afSruied. 

Daniels,  J.,  concurs  in  the  result. 

Van  Brunt,  P.  J.  I  do  not  see  that  the  question  of  altoration  aabseqaent 
to  the  delivery  of  the  instrument  has  anytliing  to  do  with  the  question  as  to 
the  guilt  or  innocence  of  the  defendant.     His  crime  vras  complete  when  be 
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uttered  the  forged  instrument;  and  what  became  of  it  afterwards,  or  hap* 
pened  to  it  subsequently,  could  not  relieve  him  from  bis  offense,  which  was 
oomplete.    The  judgment  should  be  affirmed. 


Carbou.  v.  Gonlbt. 
(Supreme  Count,.  General  Term,  Sint  Department,   tS&y  0, 1890.) 

I.  Wnj-S— OOKSTBtremOK— ESTATB. 

A  testator  directed  that  the  residue  of  his  real  and  personal  estate  should  "go'to 
bis  daughter,  and  he  then  devised  to  her  all  his  real  estate, "  to  have  and  to  hold  th« 
same  to  her  in  her  own  right, "  subject  to  a  certain  expenditure  in  favor  of  her  sis- 
ter. By  a  subsequent  clause,  testator  declared  that  it  was  his  will  "that,  in  the 
event  of  my  daughter  dying  without  marrying  and  leaving  children  her  surviving, 
the  estate  given  to  her  in  the  previous  clause  •  •  *  shall  go  to  the  next  of  km 
of  my  blood,"  etc.  Held  that,  uaving  survived  her  father,  the  daughter  took  the 
absolute  fee  of  the  realty,  and  that  the  contingency  of  her  death,  referred  to,  was  • 
death  during  the  life-time  of  her  father. 

%,  TBSTAIIBKTABT  POWBB8 — AUTHOBITT  OF  BXKOUTOX  TO  SXIX  LUTD. 

Where,  under  a  will,  the  execntors  are  given  a  power  of  sale  over  the  real  estate 
If,  in  their  judgment,  "it  be  for  the  advantage  of  the  estate, "  the  judgment  of  the 
surviving  executor  is  conclusive  so  tar  as  the  title  conferred  upon  the  purchaser 
Is  concerned. 

Case  submitted  on  agreed  statement. 

This  controversy  arises  upon  the  question  at  the  right  of  plaintift,  as  sar- 
Tlving  executrix  of  her  father,  Hugh  Kelly,  deceased,  to  convey  property  of 
her  testator.  Defendant,  John  Conley,  Jr.,  claims  that,  under  that  will, 
plaintiff  has  no  right  to  convey  the  premises  in  question,  and  that  she  has 
only  life-estate  therein,  and  is  not  entitled  to  convey  as  executrix. 

JLrgued  before  Yak  Brunt,  P.  J.,  and  Babtlett  and  Barbbtt,  JJ. 

J.  Ddahunty,  for  plaintiff.    George  R.  Westerfleld,  for  defendant. 

Babbbtt,  J.  Two  questions  are  here  presented:  First,  whether  Mary  B. 
CSarroll  took  an  absolute  estate  in  fee  under  her  father's  will;  second,  whetlier 
the  plaintiff,  as  surviving  executrix,  was  entitled  to  convey  the  premises  in 
question  under  the  power  conferred  by  the  fifth  clause  of  the  will.  Both 
questions  should  be  decided  in  the  plaintiff's  favor. 

By  the  third  clause  of  the  will  an  absolute  estate  in  fee  was  given  to  Mrs. 
Carroll.  That  clause  reads  as  follows:  "Third.  It  is  my  will,  and  I  do  hereby 
so  direct,  that  all  the  rest,  residue,  and  remainder  of  my  property  and  estate, 
both  real  and  personal,  go  to  my  daughter,  Mary  Ellen  Kelly:  and  I  do  hereby 
give,  devise,  and  bequeath  to  her  all  my  real  estate,  wheresoever  situate, 
and  all  my  personal  estate,  to  have  and  to  hold  the  same,  to  her  in  her  own 
right,  and  free  from  the  control  of  any  husband  she  may  intermarry  with, 
subject,  however,  to  the  provisions  contained  in  clause  second  in  favorof  my 
sister,  liosanna. "  The  question  is  not  affected  by  the  provision  in  the  second 
clause  in  favor  of  Rosanna.  That  is  simply  a  direction  to  the  executors  and 
trustees  to  expend  out  of  the  estate  Such  sum  or  sums  as  may  be  sufficient  to 
provide  Bnsanna  with  apartments  to  live  in.  Indeed  the  defendant  concedes 
that  this  third  clause,  sUinding  alone,  would  plainly  give  Mrs.  Carroll  (who 
is  the  daughter  in  question,  and  who  before  her  marriage  was  named  Mary 
Ellen  Kelly)  a  fee  subject  to  the  bequest  to  Bosanna.  He  claims,  however, 
that  the  fourth  clause  indicates  an  intention  on  the  testator's  part  to  limit  liis 
daughter  to  a  life-estate.  The  fourth  clause  is  in  these  words:  "Fourth.  11 
is  my  will  that,  in  the  event  of  my  daughter  dying  without  marrying  and 
leaving  children  her  snryiving,  the  estate  given  to  her  in  the  previous  clause 
Ot  this  my  will  shall  go  to  the  next  of  kin  of  my  blood,  and  not  otherwise, 
share  and  share  alike,  in  equal  portions,  in  conformity  with  their  relationship 
tome."  We  think  it  entirely  clear  that  the  death  here  referred  to  was  the 
death  of  the  beneficiary  during  the  life-time  of  the  testator.  The  case  of  Quaeh- 
v.9N.Y.8.no.ll — 66 
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mhoss  T.  Kingsland,  102  N.  Y.  128,  6  N.  E.  Bep.  121.  seems  to  be  directly 
In  point;  and  it  is  quite  decisive.  The  only  difference  between  that  case  and 
the  present  is  that  there  the  devise  of  the  residue  was  to  the  testator's  son 
Daniel,  "and  to  his  heirs."  The  difference,  however,  is  immatorial,  so  far  as 
the  question  under  consideration  is  concerned;  for  in  the  present  state  of  tbe 
law  the  words  "and  to  his  heirs"  have  no  special  signiBcance,  and  are  really 
surplusage.  The  language  of  tbe  present  devise,  which  is  exceedingly  broad 
and  comprehensive,  equally  indicates  an  intention  to  give  an  absolute  fee; 
and  there  is  nothing  elsewhere  in  the  will  tending  to  change  or  modify  tbe 
legal  sense  of  the  testator's  words  as  used  in  this  third  clause.  Tbe  csm  on 
this  head  is  also  within  the  principle  enunciated  in  Black  v.  WUliam$,  4  K. 
Y.  Supp.  243. 

The  other  question  is  equally  clear.  The  power  of  sale  is  given  to  Vae  ex- 
ecutors and  trustees  if,  in  their  judgment,  "it  be  for  the  advantage  of  tbe  es- 
tate." The  judgment  of  the  executors  upon  this  head  is  conclusive  so  far  as 
the  title  conferred  upon  tbe  purchaser  is  concerned.  Boseboom  v.  Mother,  2 
Denio,  61.  This  case  was  followed  in  Taylor  v.  Morris,  1  N.  Y.  341,  where 
it  was  held  that  the  statute  applies  to  discretionary  as  weU  as  peremptory 
powers,  and  that,  where  any  of  the  executors  neglect  or  refuse  to  qualify,  tbe 
sale  under  auch  a  discretionary  power  may  be  made  by  the  executors  who  take 
upon  themselves  tbe  execution  of  the  will.  This  appliea  equally  to  tbesor- 
Tivlng  executor. 

Upon  both  points,  therefore,  we  are  of  opinion  that  the  plaintiff  is  able  to 
give  a  good  and  marketable  title,  and  that  she  should  have  judgment  aeawd- 
ingly,  with  costs.    All  concur. 


OOLLDis  «.  LoNO  Island  Citt  «t  oL 

(Supreme  Court,  Qeneral  Term,  Seoond  Department.    Hay  IS,  ISSOi) 

Taxation — Void  AssBsaMEKT — Rblbvt  bt  LBOigLATUBB. 

It  is  competent  for  the  legislature  to  validate  a  void  tax,  as  well  for  the  amovBt 
of  the  tax  as  for  Interest  upon  it.  Following  People  v.  Bleelaoeim,  7  N.  T.  Sapp. 
914 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Benjamin  Collins,  against  Long  Island  City  and  Frederick  W. 
Bleckwenn,  treasurer,  etc.,  to  avoid  the  payment  of  interest  claimed  as  pen- 
alty for  non-payment  of  taxes  on  real  estate  in  defendant  dty.  Defendanta 
pleaded  the  ratiflcation,  conflrmation,  and  levy  of  the  taxes  in  qnestion  by  tbe 
l^islature.  Laws  1882,  c.  888,  and  Laws  1886,  c.  656.  There  was  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

Argued  before  Barnard,  P.  J.,  and  Dtkman  and  Pratt,  JJ. 

IF.  /.  Foater,  for  appellantai,    B.  Nott  Anahle,  for  respondents. 

Barnard,  P.  J.  The  cases  of  People  v.  Bleoktomn,  7  IT.  Y.  Supp.  914, 
and  Frarusklyn  v.  Long  Island  City,  82  Hun,  451,  determined  that  the  legis- 
lature could  validate  a  void  tax,  as  well  for  the  amount  of  tax  as  for  interest 
upon  it.  This  is  the  only  question  involved  in  the  present  appeal,  and  tbe 
Judgment  should  therefore  be  reversed,  and  a  new  trial  granted;  costs  toabide 
event.    All  concur. 


BlOB  v.  BOOKErBLI.SB  •<  Ol. 
(SupreiM  Court,  Qeneral  Term,  First  DepartmenL   Vaj  B,  1880l) 

1.  AssooiATioNB— Trusts— Tbansvbb  or  CxRTmcAXBS. 

By  the  terms  of  the  agreement  cresting  the  Standard  OD  'traH  AasooiatioB,  thi 
trust  was  vested  in  oertein  persons  as  trustees;  one  of  the  objeota  c^  the  tra^  ts 
stated  therein,  being  to  secure  to  1  he  trustees  the  general  supervision  of  the  sibin 
of  the  corporations,  eto,,  adopting  the  agreement.    Onder  tlus  agreement  the  tns- 


Digitized  by 


Google 


Sup.  Ct.]  BICE  V.  BOCKEFELLBR.  867 

toes  reoeired  from  the  parties  assenting  tbereto  certain  stock,  for  which  they  is- 
saed  cenlfloates.  These  certificates  recited  that  the  persons  to  whom  they  were 
issued  were  entitled  to  a  given  number  of  shares  "in  the  equity  to  the  proper^" 
held  by  the  trustees,  "transferable  only  on  the  books  of  said  trustees  on  surrender 
of  this  certificate."  The  power  of  attorney  attached  to  the  oertiflcate  made  th« 
donee  an  attorney  "to  make  the  necessary  transfer  upon  the  books  of  said  trust  in 
accordance  with  the  reffulations  thereof,  and  upon  the  conditions  expressed  on  the 
face  of  this  certificate.  *  Held,  that  It  was  necessary  for  a  purchaser  of  certificates 
of  shares  In  the  trust  to  show  aifirmatlvely  that  there  had  been  a  compliance  on  his 
I»rt  with  the  requirements  of  the  association,  and  with  tiieconditlona  recited  In  the 
certificates,  before  he  could  maintain  an  action  against  the  trustees  to  compel  a 
transfer  upon  their  books  of  the  shares  held  by  him. 
%  Save— EquiTABLB  Reuef. 

Equity  will  not  compel  such  transfer  to  a  rival  In  business  purchasing  the  cer- 
tificates with  hostile  intent,  but  will  leave  the  purchaser  to  his  remedy  at  law. 

Appeal  from  special  term,  TSevr  York  county. 

Action  by  George  Kice  against  John  D.  Rockefeller  and  others,  trustees  of 
the  Standard  Oil  Trust.  There  was  judgment  for  plaintiff,  and  defendants  ap- 
peal.   For  order  directing  a  bill  of  particulars,  see  1  N.  Y.  Supp.  222. 

Argued  before  Van  Bbunt,  P.  J.,  and  Beady  and  Daniels,  J  J. 

Evarts,  Choate  £■  Beaman,  {Joseph  H,  Choate  and  William  V.  Rotm,  of 
counsel,)  for  appellants.  BarUett,  Wilson  &  Hayden,  (Bdtoard  T.  Bartlett, 
of  counsel,)  for  respondent. 

Tan  Brttnt,  P.  J.  This  is  an  action  in  equity  brought  to  compel  the  trans- 
fer upon  the  books  of  the  trustees  of  the  Standard  Oil  Trust  of  six  shares  now 
held  by  the  plaintiff.  It  appears  that  the  plaintiff  purchased  a  certlflcate  for 
five  of  these  shares  in  October,  1889,  paying  therefor  $190  per  share,  and  that 
the  plaintiff  received  as  a  dividend  one  other  share  of  said  trust,  thus  making 
six  shares  owned  by  him ;  that  the  Standard  Oil  Trust  was  createid  by  an  agree- 
ment in  writing  dated  January  1, 1882,  aa  modified  by  a  supplemental  agree- 
ment dated  January  4,  1882 ;  that  the  principal  office  of  said  trust  was  in  the 
city  of  New  York;  that  by  the  terms  of  the  agreements  the  trust  was  vested 
in  nine  trustees;  that  said  agreements  were  adopted  by  all  the  stockholders 
and  members  of  certain  corporations  and  limited  partnerships  therein  named, 
or  who  might  thereafter  join  in  the  same  at  the  request  of  said  trustees,  and 
also  by  certain  individuals  and  portions  of  said  stockholders  and  members  of 
certain  corporations  and  limited  partnerships  therein  named,  or  who  might 
join  in  the  same  at  the  request  of  said  trustees;  that  said  stockholders,  and 
most  of  the  individuals,  mining  or  adopting  said  agreement,  were  interested, 
directly  or  indirectly,  in  the  mining,  manufacturing,  reflning,  and  dealing  in 
petroleum  and  its  products;  that,  by  and  nnder  said  trust,  said  trustees  re- 
ceived from  all  or  certain  of  said  parties  certain  bonds  and  stock  in  trust,  and 
issued  therefor,  to  the  parties  so  transferring  the  same.  Standard  Oil  Trust 
certificates  transferable  only  on  the  books  of  said  trustees;  and  that  one  of 
the  objects  of  said  agreements  creating  said  trust  was  to  secure  to  the  said 
trustees  the  general  supervision,  so  far  as  practicable,  of  the  affairs  of  the 
various  corporations,  limited  partnerships,  and  manufactories  making  or  adopt- 
ing said  agreements,  by  electing  the  directors  and  officers  thereof;  that  by  vir- 
tue of  said  agreements  the  said  parties  receiving  the  said  certificates  became 
the  beneficiaries  of  said  trust,  as  did  the  transferees  of  said  certiQcates;  that 
over  $90,000,000,  par  value,  of  said  certificates  have  been  issued  from  time  to 
time  by  the  said  trustees,  and  that  considerable  amounts  thereof  are  at 
the  present  time  hold  by  many  persons  who  are  transferees  thereof,  and  not 
parties  to  the  said  agreements;  that  the  plaintiff  demanded  of  the  defendants 
a  transfer  of  said  shares  upon  tlie  books  of  the  said  trustees,  which  the  defend- 
ants have  refused  to  do.  It  further  appears  that  the  plaintiff  was  a  compet- 
itor and  rival  of  the  Standard  Oil  Trust,  and  of  the  defendants  as  trustees, 
and  down  to  the  time  of  the  beginning  of  this  action  the  plaintiff  had  been 
uninterruptedly  prosecuting,  or  aiding  in  prosecuting,  a  series  of  litigations 
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and  proceedings  in  the  courts,  and  before  the  interstate  commerce  conamission, 
and  before  an  investigating  committee  of  congress,  for  the  purpose  of  secur- 
'  ing,  as  be  claims,  from  the  railroad  companies,  what  he  considers  equal  rates 
with  said  trust  for  the  carrying  of  bis  products,  and  at  the  same  time  helping 
his  own  interests  as  a  rival  of  said  trust,  and  that  from  time  to  time,  during 
the  period  of  several  years  prior  to  the  beginning  of  this  action,  the  plaintiff 
has  offered  to  sell  bis  reSning  property  to  the  defendants  as  such  trustees,  and 
to  retire  from  his  position  as  a  rival  and  competitor  of  said  trust,  upon  tb« 
payment  to  him  at  first  of  the  sum  of  8250,000,  and  subsequently  the  sum  of 
$5U0,000;  both  said  sums  being  greatly  in  excess  of  the  true  value  of  said 
property.  The  plaintiff  thereupon  commenced  this  action  to  compel  the  trans- 
fer of  said  shares,  and  the  defendants  justify  their  refusal  upon  two  grounds: 
First,  that  the  plaintiff  has  not  established  bis  legal  or  equitable  title  or  right 
as  a  certificate  holder,  under  the  terms  of  the  agreement  and  of  the  by-laws 
under  which  the  trust  was  formed,  to  become  a  beneficiary  of  that  trust  by 
means  of  a  transfer;  and.  second,  upon  the  ground  that  there  exist  such  e^ 
uities  against  the  plaintiff  as  will  necessarily  prevent  a  court  of  equity  from 
granting  him  any  relief  whatsoever  in  this  action.  The  learned  court  below 
directed  judgment  for  the  transfer  of  these  certificates  apon  the  books  of  the 
trustees,  and  from  such  judgment  this  appeal  is  taken. 

There  being  no  proof  upon  the  trial  of  the  agreement  under  which  the 
Standard  Oil  Trust  was  formed,  our  sole  knowledge  as  to  the  position  and  do- 
ties  of  the  defendants,  the  trustees  under  said  trust  agreement,  ia  derired 
from  the  allegations  of  the  complaint,  so  far  as  they  were  admitted  by  the  an- 
swer. The  Standard  Oil  Trust  Association  was  created  by  agreements  made 
in  January,  1882.  The  principal  place  of  business  of  the  trust  was  the  city 
of  New  York,  and  the  trust  was  vested  in  nine  persons  as  trustees;  tbedefend- 
ants  being  the  present  trustees  thereof.  These  agreements  were  made  and 
adopted  by  the  persons  hereinbefore  named,  all  of  whom  were  engaged  in  min- 
ing, manufacturing,  refining,  and  dealing  in  petroleum,  etc.  Une  of  the  ob- 
jects of  the  trust  was  to  secure  to  the  trustees  the  general  supervision,  so  fat 
as  practicable,  of  the  affairs  of  said  corporations,  partnerships,  and  manufac- 
tories making  or  adopting  said  agreement,  by  electing  the  directors  and  officers 
thei-eof.  We  are  ignorant  as  to  what  were  its  other  objects.  Under  said 
agreement,  said  nine  trustees  received  from  the  parties  assenting  thereto  cer- 
tain stocks  or  bonds,  for  which  they  issued  to  the  parties  transferring  the 
same  to  them  "Standard  Oil  Trust  Certificates,"  so  called,  transferable  upon 
the  books  of  the  trustees.  The  parties  so  surrendering  their  stocks  sod  bonds 
for  said  certificates,  together  with  the  transferees  of  raid  certificates,  became 
the  beneficiaries  under  the  trust.  At  the  time  of  the  trial  these  certificates 
bad  a  regular  market  value  of  3170  per  share,  and  were  dealt  in  in  the  open 
market  of  the  city  of  New  York,  and  are  held  at  present  by  a  considerable 
number  of  persons  who  are  transferees  thereof,  and  not  parties  to  the  agree- 
ments. In  considering  the  main  question  raised  upon  this  appeal,  it  is  nec- 
essary to  call  attention  to  the  form  of  the  certificate  of  which  the  plaintiff 
was  a  purchaser,  and  the  notice  which  he  received  thereby.  This  certificate 
reads  as  follows: 

"Shares  $100  each. 

"STANDABD  OIL  TRUST. 

"Number  1,987.  Shares  5. 

"This  is  to  certify  that  L.  B.  Mallaby  is  entitled  to  five  shares  in  the  equity 
to  the  property  held  by  the  trustees  of  the  Standard  Oil  Trust,  transferable 
only  on  the  books  of  said  trustees  on  surrender  of  this  certificate.  This  certif- 
icate is  issued  upon  condition  that  the  holder,  or  any  transferee  thereof,  shall 
be  subject  to  all  the  provisions  of  the  agreement  creating  said  trust,  and  of 
the  by-laws  adopted  in  pursuance  of  said  agreement,  as  fully  as  if  he  had 
signed  the  said  trust  agreement.     Witness  the  hands  of  the  president^  secre- 
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ixcy,  and  treasurer  of  the  board  of  trastees,  this  25tb  day  of  August.  A.  D. 
18S5.  at  the  dtj  of  New  York.  Wh.  Bockefeller,  V.  President. 

"J.  F.  Fbeeh AN,  A.  Treasurer. 

"H.  M.  Flaolbb.  Secretary." 

The  following  appears  on  the  back  of  said  certificate: 

"For  value  received,  I  hereby  sell  and  transfer  to  George  Bice,  of  Marietta, 
Ohio,  five  shares  of  the  Standard  Oil  Trust  standing  in  my  name  on  the  books 
of  said  trust;  and  I  hereby  irrevocably  appoint  said  George  Bice  my  attorney 
to  make  the  necessary  transfer  upon  the  books  of  said  trust,  in  accordance 
with  the  regulations  thereof,  and  upon  the  oondltions  expressed  on  the  face 
of  this  certificate.  L.  B.  Mallabt. 

"Dated  August  26, 1885. 

"In  the  presence  of  C.  F.  Streiqhtoff." 

It  appears  upon  the  face  of  said  certificate  that  it  does  not  purport  to  he  a 
certificate  of  shares  of  stock,  but  simply  a  certificate  of  interest  in  ihe  equity 
of  certain  property  held  by  the  defendants  as  trustees  of  the  Standard  Oil 
Trust,  and  that  this  interest  was  transferable  only  on  the  books  of  the  trus- 
tees on  the  surrender  of  the  certificate.  In  other  words,  in  order  that  a  per- 
son should  be  a  transferee,  so  as  to  constitute  him  a  beneficiary  under  the 
trust,  it  was  necessary  that  the  certificate  should  be  transferred  on  the  books 
of  the  trustees',  the  language  of  the  certificate  being:  "Transferable  only  on 
the  books  of  the  trustees  on  surrender  of  this  certificate."  That  the  person 
became  a  transferee  only  by  having  the  certificate  transferred  on  the  books  of 
the  company  is  further  apparent  by  the  subsequent  language  of  the  certificate, 
which  is  as  follows:  "This  certificate  Is  issued  upon  condition  that  the  holder 
or  transferee  shall  be,"  etc., — making  a  manifest  distinction  between  the 
person  who  may  be  a  bolder  of  this  certificate,  and  the  one  to  whom  the  shares 
therein  represented  should  be  transferred  upon  the  books  of  the  trustees. 
Both  the  holder  and  any  transferee  thereof  were  subject  to  the  provisions  of 
the  agreement  creating  the  trust,  and  the  by-laws  adopted  in  pursuance  thereof. 
But,  under  the  allegations  in  the  complaint,  which  were  admitted  by  the  an- 
swer,— which  is  the  only  source  of  knowledge  which  we  have  upon  this  ap- 
peal,— the  beneficiaries  of  the  trust  were  only  the  transferees;  and  the  mere 
holding  of  a  certificate  in  no  way  conveyed  such  a  title  upon  the  holder  as  to 
make  him  a  beneficiary  of  the  trust.  It  further  appears  by  the  power  of  at- 
torney upon  the  back  of  the  certificate  that  the  authority  to  make  the  neces- 
sary transfer  upon  the  books  of  the  trust  was  that  it  should  be  "in  accord- 
ance with  the  regulations  thereof,  and  upon  the  conditions  expressed  on  the 
face  of  this  certificate."  It  nowhere  appears  what  these  regulations  are. 
Neither  does  it  appear  that  tliere  are  no  regulations  governing  the  transfer, 
and  there  is  no  allegation  and  no  proof  that  there  has  been  any  compliance 
with  these  regulations.  The  position  of  the  plaintifF,  therefore,  is  that  of  a 
person  having  bought  a  certain  interest  in  the  equity  in  property  held  by  an 
association  of  which  the  defendants  are  the  trustees,  and  he  seeks  to  be  ad- 
mitted into  this  association  without  any  proof  of  any  right  to  such  admission 
according  to  the  articles  of  agreement  of  said  association.  We  do  not  see 
how  such  a  claim  can  be  enforced.  It  is  necessary  for  the  plaintiff  to  show 
affirmatively  that  he  has  the  right  to  be  admitted  before  the  court  can  com- 
pel his  reception  by  decreeing  a  transfer  of  his  shares  of  interest  upon  the 
books  of  tlie  trustees.  It  might  be  very  well  said  that,  in  the  absence  of  all 
proof  upon  the  subject  as  to  whether  there  had  been  a  compliance  with  the 
requirements  of  the  articles  of  association  or  not,  or  proof  that  no  require- 
ments existed,  the  plaintiff  had  not  made  out  a  case.  But,  in  the  action  at 
bar,  it  appears  affirmatively  that  there  are  certain  regulations  governing  the 
transfer  of  these  certificates,  as  in  the  power  of  attorney  signed  by  the  trans- 
feree of  these  shares,  and  indorsed  upon  the  certificates,  the  power  of  trans- 
fer is  dependent  upon  compliance  with  the  regulations  of  the  association,  as 
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well  as  with  the  conditions  expressed  upon  the  face  of  the  certificates.  The 
mere  acquirement  by  assignment  of  the  interest  of  some  previous  benefioaiy 
conferred  no  legal  right  upon  such  assignee  to  be  admitted  as  a  beneficiary 
under  the  trust  as  a  matter  of  course.  The  parties  forming  this  association 
might  agree  that  such  assignee  might  become  a  beneUciary  under  the  trust 
under  such  regulations,  and  subject  to  such  restrictions,  as  they  might  see 
fit.  But  the  presence  of  such  an  agreement  is  necessary  to  be  shown  in  or* 
der  to  entitle  a  party  to  compel  such  admission. 

It  is  sought  upon  the  part  of  the  counsel  for  the  respondent  to  liken  the 
rights  of  the  plaintiff  to  those  of  a  stockholder  of  a  corporation,  and  this  sug- 
gestion seems  to  have  been  adopted  by  the  court  below.  But  there  is  nothing 
in  the  allegations  of  the  complaint  wbich  tends  to  show  that  this  association 
exercises  any  of  the  rights  of  a  corporation,  or  is  subject  to  any  of  the  restrio- 
tlons  governing  corporations.  In  fact,  we  know  little  or  nothing  of  the  in- 
ternal arrangements  or  constitution  of  this  association,  and  cannot,  therefore, 
determine  the  rights  of  parties  interested  in  these  certificates.  It  is  urged 
that  this  association  is  to  l>e  treated  as  though  it  were  a  joint-stock  associa- 
tion. But,  even  if  that  were  the  case,  it  would  not  help  in  any  respect  the 
position  of  the  plaintiff;  because,  even  in  a  joint-stock  association,  in  order 
to  entitle  a  purchaser  of  stock  to  be  admitted  into  membership,  it  is  necessary 
that  the  articles  of  association  should  so  provide.  The  association  in  ques- 
tion does  not  seem  to  issue  even  shares  of  stock,  but  simply  certificates  of  in- 
terest in  the  equity  of  certain  property  held  by  these  trustees. 

The  ground  upon  which  the  court  below  based  its  decision  seems  to  be  that, 
because  an  equitable  action  will  lie  to  compel  the  transfer  upon  the  books  of 
the  corporation  of  shares  of  its  capital  stock  to  the  owner,  unless  such  inter- 
ference would  be  against  equity  or  good  conscience,  that  Uierefore  the  plain- 
tiff is  entitled  to  the  same  relief,  although  the  Standard  Oil  Trust  is  a  vol- 
untary association,  basing  its  opinion  upon  the  alleged  fact  that  the  associa- 
tion has  sought  to  exercise  the  ordinary  powers  of  a  corporation  in  selling 
its  stock  upon  the  open  market  to  the  general  public,  making  it  transferable 
on  the  books  of  the  trustees.  The  learned  judge  has  fallen  into  a  manifest 
error  in  this  respect,  because  there  is  no  evidence  wtiatever  that  this  associa- 
tion has  sold  a  share  of  its  stock  in  the  open  market  to  the  general  public  or 
to  anybody  else;  the  only  proof  being  that  these  certificates  are  dealt  in  in  tba 
open  market  in  the  city  of  Kew  York,  and  are  held  by  many  persons  who  are 
transferees  thereof,  and  not  parties  to  the  original  agreement.  There  is  no 
proof  whatever  that  the  association  attempts  to  exercise  any  of  the  powers 
of  a  corporation,  or,  as  has  already  been  stated,  has  sold  a  share  of  its  stock 
upon  the  open  market.  On  the  contrary,  it  would  seem,  from  the  very  ne- 
cessities of  the  case,  that  whatever  sales  were  made,  were  made  by  the  owners 
and  holders  of  these  certificates,  and  not  by  the  corporation.  The  mere  fact 
of  making  the  certificates  transferable  upon  the  books  of  the  trustees  was  in 
no  manner  the  exercise  of  a  corporate  right.  A  voluntary  association  has 
the  right  to  provide  for  the  assignment  and  transfer  of  interests,  and  for  the 
admission  of  the  holders  of  interest  into  the  association,  and  for  the  keeping 
of  a  record  of  the  same  upon  the  books  of  the  association,  without  exercising 
any  corporate  right  whatever.  We  think,  also,  that  the  compellingof  a  trans- 
fer of  this  certificate  would,  under  the  circumstances  disclosed  upon  this 
trial,  be  against  equity  and  good  conscience.  It  is  true  that  the  learned  judge 
found  that,  because  the  plaintiff  had  sworn  that,  when  be  purchased  these 
shares,  he  did  so  without  any  hostile  intentions  towards  the  trust,  but  tttat 
his  only  desire  was  to  enjoy  the  ordinary,  legal  rights  of  a  stockholder, 
therefore  he  was  actuated  by  no  motives  hostile  to  the  interests  of  the  asso- 
ciation. But  we  think  that  the  evidence  establishes  beyond  question  that 
there  was  no  other  motive  but  a  hostile  one  which  actuated  the  plaintiff  in 
the  purchase  of  these  certificates  of  shares.    He  had  been  in  active  hoetili^ 
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to  the  tnist,  and  they  had  been  active  competitors  In  trade.  He  bad  ex- 
pressed himself  as  hostile  to  the  association,  and  stated  upon  the  trial  that  it 
was  his  opinion  that  the  trust  ought  to  be  brolten  up,  and,  in  a  general  way, 
that  they  ought  not  to  exist,  and  that  his  disposition  towards  the  trust  since 
its  formation  bad  undergone  no  particular  cliange.  In  view  of  this  testimony, 
it  is  apparent  that  he  intended  to  create  a  false  Impression,  and  tliat  his 
only  purpose  in  attempting  to  force  himself  into  the  association  was,  if  pos- 
sible, to  compel  the  association  to  purchase  his  property  at  the  exaggerated 
price  which  he  had  placed  upon  it.  Whether  or  not  this  Standard  Oil  Trust 
is  an  association  which,  in  the  eye  of  the  law,  ought  to  be  broken  up,  be- 
cause its  operations  are  against  public  policy,  we  are  ignorant,  because  we 
are  not  in  possession  of  the  facts  in  order  to  pass  judgment  upon  that  prop- 
osition. Whether  any  of  its  practices  are  in  hostility  to  the  law,  or  its  ob- 
jects are  contrary  to  public  policy,  we  are  ignorant;  and  therefore  we  cannot 
assume  that  the  object  which  the  plaintiff  had  in  the  purchase  of  these  cer- 
tificates, for  the  purpose  of  fighting  bis  own  battles  with  reference  to  his 
competition  with  this  trust  within  its  own  borders,  was  such  as  the  law 
vould  regard  as  meritorious.  Whatever  may  be  the  rules  affecting  the  trans- 
fer of  stock  of  a  corporation,  certainly  a  court  of  equity  will  not  intervene  to 
compel  the  admission  of  an  enemy  into  the  rauks  of  a  voluntary  association. 
It  appears  from  the  evidence  that  the  shares  in  question  have  a  market 
value,  and  can  be  sold.  There  is  no  claim  but  that  this  trust,  and  the  trus- 
tees thereof,  are  perfectly  responsible,  and  that  the  legal  remedies  of  the  plain- 
tiff are  entirely  adequate;  and,  be  having  bouglit  this  interest  for  the  mani- 
fest purpose,  already  expressed,  we  do  not  see  that  a  court  of  equity  is 
called  upon  to  further  his  plans  by  compelling  his  admission  into  the  ranks 
of  the  association.  Upon  the  whole  case,  therefore,  we  think  that  the  plain- 
tiff was  not  entitled  to  the  relief  given  in  the  court  l>elow,  and  that  the 
judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lants, to  abide  event.    All  concur. 


Flannebt  v.  Van  Tassbl. 
{Supreme  Court,  Oeneral  Term,  Second  Department    May  13, 1890.) 

APPEAI,— RkVIBW— PRESDHPTIONg. 

Where  the  case  on  appeal  does  not  contain  the  charge  of  the  trial  judge,  the  gen- 
eral term  will  assume  that  the  instractions  were  oorroot. 

Appeal  from  circuit  court,  Dutchess  county. 

Action  by  John  Flannery  against  J.  Wesley  Yan  Tassel.    Plaintiff  appeals 
from  a  judgment  entered  in  favor  of  defendant  upon  the  verdict  of  a  jury. 
A]^ued  before  Dykman  and  Pratt,  JJ. 
S*  H.  Hustis,  for  appellant.     Grant  B.  Taylor,  for  respondent. 

Dykhan,  J.  This  is  an  action  for  the  recovery  of  damages  for  the  wrong- 
ful conversion  of  a  stock  of  merchandise.  The  plaintiff  claimed  to  own  the 
goods  by  virtue  of  a  purchase  and  a  bill  of  sale  from  Edward  McManus,  the 
former  owner;  and  the  defendant,  who  is  the  aherifl  of  Dutchess  county,  jus- 
tified his  seizure  of  the  goods  under  an  attachment  issued  in  favor  of  Barnes 
and  Mapes  against  the  property  of  Edward  licManus,  and  placed  in  the  hands 
of  the  sheriff  for  execution.  The  success  of  the  plaintiff  in  this  action  de- 
pended upon  the  validity  of  his  purchase  from  McManus.  which  was  alleged 
to  be  fraudulent  by  the  defendant.  The  cause  was  tried  at  the  circuit  before 
a  jury,  and  a  verdict  was  rendered  in  favor  of  tbe  defendant,  and  from  the 
judgment  entered  upon  tbe  verdict,  and  the  order  denying  a  motion  for  a  new 
trial  on  the  minutes,  tbe  plaintiff  has  appealed. 

Tbe  charge  of  the  trial  judge  is  not  contained  in  the  case,  and  we  are  there- 
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fore  to  assume  that  no  error  Is  claimed  against  the  charge,  and  that  the  in- 
structions  to  the  juiy  were  correct.  There  were  exceptions  to  theadmissioo 
of  testimony,  but  they  present  no  error.  The  testimony,  and  the  inferenoea 
to  be  drawn  from  it,  was  amply  sufficient  to  support  the  verdict  rendered  by 
the  jury,  and  an  examination  of  the  evidence  by  ns  is  neither  requisite  nor 
necessary.  We  find  no  difficulty  in  Justifying  the  verdict,  and  judgment  and 
order.  The  judgment  and  order  denying  the  motion  for  a  new  trial  sboold 
be  affirmed,  with  costs. 


Cooks  »t  al.  «.  Hatiland  »t  al. 
(Supreme  Court,  General  Term,  Second  Department    Hay  13, 1880.) 

XXXODTOHB  AND  ADiaKIBTBATOBB — DETiLUIA  OV  Co-EXBOITTOBS. 

Where  one  of  several  executors,  who  was  also  a  lienefldary  under  the  will,  but 
who  did  not  take  an  active  part  in  the  management  of  the  estate,  accepts  her  share 
with  knowledge  of  the  non-exeontlon  of  a  trust  created  by  the  will,  and  without 
making  any  effort  to  compel  its  execution,  she  is  guilty  of  such  negleot  of  dattV  as 
will  render  her  personally  responsible  for  we  consequences,  though  she  is  nototlier- 
wlse  at  fault. 

Appeal  from  special  term,  Kings  connty. 

Action  by  George  Cocks  and  others,  as  children  of  David  Cocks,  against 
Phebe  C.  Haviland  and  Daniel  E.  Ilaviland,  to  recover  plaintifCs'  share  of  the 
residuary  estate  of  John  Cocks.  The  court  dismissed  the  complaint  as  to 
Daniel  E.  Haviland,  and  rendered  judgment  against  Pbet>e  C.  Haviland  on  the 
ground  that,  by  her  neglect  to  perform  her  duty  as  executrix  of  said  John 
Cocks,  she  became  personally  liable  to  plaintiffs;  and  from  this  judgment  she 
now  appeals.  For  former  reports,  see  1  K.  Y.  Supp.  904;  7  N.  Y.  Supp.  870. 
871;  ante,  462. 

Argued  before  Barnabd,  P.  J.,  and  Pratt,  J. 

Thomas  Nelton,  for  appellant.    Daniel  Q.  Rollins,  for  respondents. 

Barnabd,  P.  J.  By  the  will  of  John  Cocks,  one-flfth  of  the  residue  of  his 
estate  was  directed  to  be  invested  by  the  executors  of  the  will  upon  bond  and 
mortgage,  and  the  income  thereof  paid  to  David  Cocks  during  his  life.  After 
the  death  of  David  Cocks,  this  share  was  given  to  the  children  of  David  Cocks 
equally.  There  were  seven  executors  named  In  the  will,  and  all  qualified. 
The  estate  was  quite  large,  and  the  active  management  of  the  estate  was  left 
to  the  testator's  son,  Harrison  Cocks,  and  to  George  J.  Barlow,  son-in-law  of 
the  testator.  The  executors  did  not  execute  the  will  in  respect  to  an  invest- 
ment for  the  widow.  The  will  directed  an  Investment  of  a  sum  sufficient  to 
produce  $1,000  yearly  for  the  widow,  and  this  was  to  be  on  lands  in  West- 
chester county.  The  executors  actually  invested  $10,000  at  10  per  cent.,  in 
Wisconsin,  for  this  purpose.  The  investment  for  the  children  of  David  Cocks, 
beyond  the  sum  of  $1,500,  was  was  never  made  at  all.  The  two  active  exec- 
utors failed,  and  the  share  of  David  Cocks,  beyond  the  $1,500,  is  wholly  lost 

The  appellant,  Mrs.  Haviland,  has  received  over  $20,000  for  her  share  of 
the  estate.  Is  she  liable  to  the  children  of  David  for  their  one-fourth  of  the 
estate?  The  two  principles  are  firmly  established  by  the  court  of  appeals  in 
respect  to  the  liability  of  executors  for  the  default  of  a  co-executor.  One  class 
of  cases  holds  that  an  executor  is  not  responsible  for  the  negligence  of  another 
executor  unless  he  aided  or  concurred  therein.  Another  class  of  cases  holds 
that  where  a  trust  Is  committed  to  more  than  one  executor,  and  the  whole 
management  is  left  to  one,  the  non-active  executors  are  liable  for  a  neglect  of 
duty.  Remington  v.  Walker,  99  N.  Y.  626, 1  N.  E.  Bep.  305;  Barle  v.  BarU, 
98  N.  Y.  104;  Wilmerding  v.  McKesson,  103  N.  Y.  329,  8  N.  E.  Bep.  665. 
In  this  case  the  evidence  shows  neglect  of  duty  equally  resting  on  all  the  ex- 
ecutors. The  appellant  knew  the  neglect  of  duty  in  respect  to  the  widow's 
investments,  and  took  no  steps  to  compel  a  performance  of  the  trust.    She 
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took  no  steps  to  compel  an  Investment  of  the  share  of  David's  children.  She 
took  her  own  share  of  the  estate  after  she  knew  of  the  non-execution  of  the 
trust.  This  was  such  a  neglect  of  duty  as  subjects  her  to  liability,  although  she 
otherwise  is  not  in  fault.  The  surrogate's  decreeof  Kovember,  1887, reserves 
the  rights  of  the  present  plaintiffs  against  the  appellant  as  executrix.  The 
application  by  the  plaintiffs  subsequently  made  to  open  this  decree  was  denied. 
The  subeequent  decree,  in  June,  1889,  did  not  discharge  the  appellant  as  one 
at  the  executors  of  John  Cocks,  deceased.  The  case  is  one  where  the  cause  of 
action  accrued  at  the  settlement  of  the  executors'  account,  judicially.  Code, 
1819.  This  was  settled  in  November,  1887.  This  action  was  commenced  in 
!889.    The  judgment  should  therefore  be  affirmed,  with  costs. 


In  re  Okaisdi's  Ebtatb. 

(Suipreme  Court,  Omeral  Term,  Second  Department.    Hay  19, 1890.) 

ArrmiJjuniE  Obdhbs— Uibobbtion  ov  BnBxoaATX. 

An  order  of  a  sarTogate  reqairing  an  attorney  to  deposit  moneys  ooUeoted  by  him 
for  tiie  estate  of  a  dewdent  pending  an  investigation  as  to  Us  right  to  retain  the 
same  la  diacietlonaiy,  and  not  appealable. 

Appeal  from  surrogate's  court.  Kings  county. 

The  surrogate  entwed  an  order  requiring  Jacob  G.  Stines,  an  attorney  and 
counsellor  at  law,  to  deposit  with  the  Kings  County  Trust  Company  $593.66, 
being  moneys  collected  by  him  for  the  account  of  the  estate  of  Graciano  de 
Oraindi,  deceased,  pending  a  reference  as  to  whether  he  has  any  claim  thereto 
for  services  rendered  the  estate;  and  he  appeals. 

Argned  before  Barnabd,  F.  J.,  and  Dykman  and  Fsatt,  JJ. 

JCintf  A  Clement,  for  appellant.    J.  Stewart  Ross,  for  respondents. 

Pratt,  J.  This  appeal  was  from  an  intermediate  order  made  by  the  surro- 
gate of  Kings  county  having  regard  to  the  safety  of  the  fund  of  the  above* 
named  estate  pending  an  investigation.  The  order  was  clearly  within  the 
discretion  of  the  surrogate,  and  therefore  no  appeal  would  lie.  No  right  of 
the  attorney  was  imp>aired  by  the  order,  as  it  only  provided  for  the  safe  cus- 
tody of  the  estate  while  the  claims  of  the  creditors  and  the  attorney  could  be 
properly  adjusted.  It  is  clear  the  surrogate  had  jurisdiction  of  the  subject- 
matter,  and  the  order  was  discretionary.  This  suggestion  answers  the  ap- 
peal, and  renders  further  comment  unnecessary.    Order  affirmed,  with  costs. 


Arustbono  v.  Aobiottltukal  Ins.  Co. 
(Supreme  Court,  General  Term,  Second  Department.   Maj  13, 18M.) 

IVBU1U.NCS — PrOOT  OT  LoSS — MoRTOJLOKa. 

Where  a  policy  is  payable  to  the  mortga^gee  of  the  insnred  premises,  as  his  inter- 
est may  appear,  ne  Is  the  "assnred,"  within  the  meaning  of  a  olause  in  the  policy 
requiring  the  "asanred"  to  deliver  the  preliminary  loss  statement. 
Bamc — ^PoucT — ^Waivsb  or  C!onuitiohs. 

A  fire  iosuranoe  policy,  payable  to  a  mortgagee  of  the  premises,  provided  that  it 
should  be  void  If  the  mortgage  was  foreclosed  without  the  company's  consent  A 
decree  of  foreclosure  was  obtained  Febrnary  4th.  On  February  ad  the  mort- 
gagee's attorney  wrote  the  company  announcing  the  pendency  of  the  suit,  and  ask- 
iag  a  written  consent.  The  company  made  no  answer.  On  February  10th  the 
premises  were  burned.  Kotloe  of  loss  was  at  once  given  by  the  mortgagee,  and  the 
eompany  made  no  objection  to  the  loss  papers,  except  that  the  statement  was  not 
made  by  the  assured.  The  local  agent,  with  knowledge  of  the  letter  of  February 
Sd,  stated  to  the  mortgagee,  after  the  Are,  that  it  was  all  right,  he  would  get  his 
money.  Held,  that  there  was  either  a  waiver  of  the  condition,  or  a  neglect  to  re- 
fuse the  consent  as  promptly  as  the  occasion  required,  whereby  the  mortgagee  was 
deprived  of  all  power  to  protect  himself  bv  new  insurance  in  case  of  a  refusal. 

Appeal  from  special  term,  Westchester  county. 
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Action  by  Alexander  Armstrong  against  Agricultural  Insurance  Compaaj. 
Defendant  appeals  from  a  judgment  entered  in  favor  of  plaintiff. 
Argued  before  Babnard,  P.  J.,  and  Dykuam  and  Pkatt,  J  J. 
A.  U.  Sawyer,  for  appellant.     Edward  Q.  Halsey,  for  respondent. 

Barnard,  F.  J.  The  plaintiff  holds  a  mortgage  upon  certain  lands  in 
Westcliester  county.  There  was  a  dwelling-house  thereon,  and  the  defend- 
ant issued  a  policy  to  the  owner  of  the  land,  "loss,  if  any,  flrst  payable  to 
Alex.  Armstrong,  mortgagee,  as  interest  may  appear."  The  mortgage  was 
for  $4,500,  and  was  wholly  unpaid.  The  dwelling-house  burned  down,  and 
the  first  question  is  as  to  the  preliminary  loss  papers.  The  condition  accom- 
panying the  policy  provides  that  the  "assured"  shall  deliver  the  preliminary 
loss  statement  to  the  company  in  case  of  loss.  The  owner  refused  to  make 
them  out  when  requested  to  do  so  by  the  plaintiff,  and  plaintiff  did  thereupon 
malce  them  out.  Is  the  plaintiff  the  assured,  within  the  meaning  of  the  pol- 
icy? In  the  absence  of  any  adjudged  case,  it  seems  plain  that  the  plaintiff  is 
the  assured.  The  loss,  if  any,  is  payable  to  him  only,  and  a  destruction  of 
the  insured  property  impairs  his  security.  He  has  an  insurable  interest,  and 
this  form  of  policy  is  issued  to  protect  that  interest.  The  owner  had  no  in- 
terest in  the  property,  as  the  case  shows  that  the  foreclosure  sale  reanlted  in 
a  large  deficiency  judgment  against  the  owner.  The  adjudged  cases  recog- 
nize the  plaintiff  as  the  owner.  A  mortgagee  who  held  a  policy  by  assiitn- 
ment  was  held  to  be  the  assured  in  Cornell  v.  Le  Roy,  9  Wend.  163l  The 
court  of  appeals  held  a  policy  with  a  clause  that  the  loss  was  payable  to  mort- 
gagee, and  that  the  interest  of  the  mortgagee  should  not  be  invalidated  by 
owner's  neglect,  made  the  mortgagee  the  assured,  by  an  independent  con- 
tract. Hastings  v.  Insurance  Co.,  78  N.  Y.  141.  The  case  of  Heilman  r. 
Insurance  Co.,  75  N.  Y.  7,  has  no  relevancy  to  the  question.  The  case  de- 
cides that  an  election  to  rebuild  was  given  to  the  company,  and  that  the  owner 
was  tiie  proper  plaintiff  for  a  breach  of  the  option  to  rebuild,  although  the 
loss  on  the  policy  was  payable  to  a  mortgagee.  The  replacement  of  the  build- 
ing burned  would  protect  the  mortgagee's  interest.  The  case  of  Qrostenor  v. 
Insuranae  Co.,  17  N.  Y.  891,  is  not  in  conflict  with  the  claim  of  the  plaintiff 
to  be  the  assured.  The  case  only  decided  that  a  policy  insuring  an  owner, 
with  loss  payable  to  a  mortgagee,  was  rendered  null  if  the  owner  sold  the 
property  without  the  consent  of  the  company,  according  to  a  condition  an- 
nexed that  such  sale  should  destroy  the  policy.  The  policy  in  that  case  was 
held  only  to  insure  the  owner,  with  power  to  pay  the  mortgagee  what  was 
due  the  owner.  The  present  policy  insures  the  mortgage  interest.  The  loss 
is  payable  to  the  mortgagee,  "as  interest  may  appear."  These  words  are  sig- 
nlQcant.  The  contract  is  not  to  pay  the  mortgagee  the  sum  insured,  but  to 
pay  the  mortgage  interest  only.  Whether  the  owner  would  have  any  daim 
against  the  company  or  the  mortgagee  beyond  paying  what  was  doe  on  the 
mortgage  is  questionable.  However  that  may  be,  there  can  be  no  question  bat 
that  the  plaintiff  was  an  independent  contractor  for  his  insurable  interest  as 
mortgagee  by  this  contract. 

The  policy  contains  a  condition  that,  if  the  mortgage  be  foreclosed  without 
the  consent  of  the  company,  the  policy  shall  be  void.  This  condition  was 
broken  by  a  foreclosure  without  such  consent.  The  trial  court  has  found  a 
waiver  of  the  condition,  and  this  presents  a  question  of  fact  as  to  the  suffi- 
ciency of  the  evidence  to  support  the  Qnding.  The  foreclosure  was  com- 
menced January  6,  1888,  and  a  decree  obtained  February  4,  1888.  On  tb« 
2d  of  February,  1888,  the  plaintiff's  attorney  in  the  foreclosure  sale  wrote  a 
letter  to  the  company  announcing  the  pendency  of  the  same,  and  asking  for 
a  written  consent.  The  company  made  no  answer  to  the  letter.  On  the  10th 
of  February,  1888,  the  dwelling-house  burned  down.  Notice  of  loss  was  at 
once  given,  and  the  company  made  no  objection  to  the  loss  papers,  except 


Digitized  by 


Google 


Snp.  Ct.]  LUEHSEN   V.  UNEXCELLED  FIBE-WOSKS   00.  875 

that  the  statement  of  loss  was  not  made  by  the  assured.  The  general  agent 
of  the  company,  who  had  his  office  in  New  York,  wrote  to  the  local  agent  at 
Feeksklll  on  the  same  day  he  received  the  letter  of  2d  of  February,  1888. 
The  local  agent  was  not  at  home,  and  made  no  reply.  As  has  been  stated, 
the  company  made  none.  The  local  agent  denies  the  receipt  of  the  letter  by 
him  until  after  the  fire.  I  think  the  evidence  shows  a  receipt  of  the  letter  as 
early  as  the  4th  or  5th  February,  1888,  by  the  local  agent.  The  local  agent 
after  the  dre  said  that  it  was  all  right,  the  plaintiff  would  get  his  money. 
This  evidence  seems  to  show  either  a  waiver  of  the  condition,  or  a  neglect  to 
refuse  the  consent  as  promptly  as  the  occasion  demanded,  whereby  the  plain- 
tiff was  deprived  of  all  power  to  protect  himself  by  a  new  insurance  in  case  of 
lefnaal.  The  finding  of  the  trial  judge  should  therefore  be  sustained.  Titus 
y.  Insurance  Co.,  81  N.  Y.  410.  The  Judgment  is  therefore  right,  andshould 
be  afiSrmed,  with  costs.    All  concur. 


DoTLB  V.  Ukexoelled  Fibb-Wobkb  Ca 

{auvreme  Court,  QenenU  Term,  Second  Department.    May  13, 1800.) 

AvsaAir—Ravisw— Weight  of  Evtdihci. 

Where  a  Question  of  fact  is  submitted  to  the  Jnry  with  proper  instmotioas,  and 
there  ia  evlaeaoe  to  support  the  verdict,  It  will  not  be  disturbed. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Joseph  J.  Doyle  against  the  Unexcelled  Fire-Works  Company. 
There  was  a  verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 
Argued  before  Babnakd,  F.  J.,  and  Dtkman  and  Pbatt,  JJ. 
Blandy  (ft  Hatch,  for  appellant.     WilHam  J.  Gaynor,  for  respondent. 

Btkuan,  J.  The  plaintiff  was  employed  by  the  defendant,  and  discharged, 
and  this  action  is  for  the  recovery  of  the  damages  resulting  to  him  from  such 
discharge.  It  is  the  position  of  the  plaintiff  that  he  was  employed  for  the 
period  of  one  year,  and  that  he  was  discharged  without  sufficient  cause,  be- 
fore the  expiration  of  his  term.  The  cause  was  tried  at  the  circuit,  and  the 
plaintiff  Introduced  evidence  sufficient  to  support  his  claim,  and  then  testi- 
mony was  introduced  on  the  part  of  the  defendant  upon  the  questions  of  fact 
involved,  and  the  case  was  given  to  the  jury  by  an  unobjectionable  charge,  and 
the  rerdict  was  rendered  in  favor  of  the  plaintiff.  We  have  examined  the 
testimony,  and  find  the  verdict  fully  justified  thereby,  and  we  find  no  error 
committed  upon  the  trial.  The  judgment  and  order  denying  the  motion  for 
a  new  trial  should  be  affirmed,  with  costs.    All  concur. 


Luehsen  v.  Unexcelled  Fibe- Works  Ck). 
(Supreme  Court,  General  Term,  Second  Department    May  13, 1890.) 

AmUL — ^RBVIBW — ^WbIOBT  of  EVIDEIHOB. 

A  verdict  rendered  on  conflicting  evidence,  and  under  proper  instructiona,  will 
not  be  disturbed. 

Appeal  from  circuit  court.  Kings  county. 

Action  by  Wilhelmina  Luehsen  against  Unexcelled  Fire- Works  Ckimpany. 
There  was  a  verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 
Argued  before  Babnabd,  F.  J.,  and  Dtehak  and  Pbatt,  JJ. 
Blandy  A  Hatch,  for  appellant.     W.  J.  Gaynor,  for  respondent. 

Dtkham,  J.  This  is  an  action  for  the  recovery  of  the  damage  sustained  by 
the  plaintiff  from  her  improper  discharge  from  the  service  of  the  defendant. 
The  cause  was  tried  at  the  circuit  before  a  jury,  and  a  verdict  was  rendered 
for  the  plaintiff.    Upon  the  trial  the  plaintiff  furnished  evidence  in  support 
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of  her  claim,  and  the  defendant  introduced  evidence  to  show  that  there  wm 
no  valid  contract  with  the  plaintiff  for  a  vear,  and  also  in  justification  of  Um 
discharge.  A  plain  case  was  made  for  the  jury,  and  all  the  questions  of  fMt 
were  submitted  to  the  jury  by  the  trial  judge,  with  proper  instructions  npos 
the  law  applicable  to  the  case.  The  whole  case  has  received  the  careful  it- 
tention  which  the  earnestness  of  the  counsel  for  the  appellant  merited,  butm 
can  find  nothing  inconsistent  with  the  verdict.  The  attempted  justification 
of  the  discbarge  foiled,  and  there  was  sufilcient  to  justify  the  jury  in  finding 
the  emancipation  of  the  plaintiff  by  her  father.  Our  examination  has  dis- 
closed no  errors,  and  the  judgment  and  order  denying  the  motion  for  a  mm 
trial  should  be  affirmed,  with  costs.    All  concur. 


Dexlsb  v.  Statbn  Island  Airacsno  Club. 
iSwpreme  Court,  Oeneral  Term,  Second  DeparimerU.    May  IS,  1800.) 

OoBFORiTioiis— CdrraAOTs— OmoBBS  ixs  Aobhts. 

Where  the  board  of  management  of  defendant  olub  was  aathoriaed  by  the  li^ 
laws  to  make  all  neoessary  oontracta  and  regulations,  and  the  offloers  of  the  olni^ 
acting  under  a  resolution  of  the  board  of  management,  contracted  to  lease  the  dnb- 
houae  to  plaintiff,  who  agreed  to  maintain  a  restaurant  for  the  exclusive  use  of  the 
members  and  their  guests,  subject  to  the  approval  of  the  house  committee,  plaindS 
may  recover  for  ref resbmenta  lumished  to  guests  of  the  olub  at  the  request  of  mem- 
bers of  the  house  committee. 

Appeal  from  Richmond  connty  court. 

Action  by  George  H.  Deller  against  the  Staten  Island  Athletic  dub,  a  cot- 
poration,  to  recover  moneys  expended  for  defendant's  benefit.  There  was 
judgment  for  plaintiff,  and  defendant  appeals.  For  report  on  a  former  ap- 
peal, see  4  N.  Y.  Supp.  311. 

Argued  before  Barnard,  P.  J.,  and  Dtehan  and  Pratt,  JJ. 

George  M.  Maekellar,  for  appellant.    W.  J.  Powers,  for  respondent, 

Barnard,  P.  J.  The  defendant  hired  Its  club-house  to  the  plaintiff  for  i 
fixed  rent.  The  personal  property  in  the  house  was  included  in  the  lesse. 
The  plaintiff  was  bound  to  maintain  a  restaurant  for  the  exclusive  use  of 
the  members,  and  guests  of  such  members,  to  be  open  at  such  time  as  may 
be  designated  by  its  hot.se  committee.  The  prices  for  the  food  furnished,  and 
its  quality,  was  to  be  subject  to  the  approval  of  this  committee.  The  agree- 
ment was  in  writing,  and  was  executed  by  the  officers  of  the  club  under  a  reso- 
lution authorizing  the  same,  made  by  the  board  of  management.  By  article 
4  of  the  by-laws  the  board  of  management  was  authorized  to  make  all  con- 
tracts and  purchases,  and  to  make  all  needed  regulations,  for  the  success  of 
the  club.  There  is  therefore  no  conflict  between  the  agreement  with  the  plain- 
tiff, and  the  power  of  the  manager  to  make  the  same.  The  manager  could 
act  through  the  house  committee,  so  far  as  respects  the  management  of  the 
club-house.  The  proof  t  hen  shows  that  the  plaintiff  expended,  at  the  request 
of  the  house  committee,  for  cots,  expressage,  and  house  cleaning.  He  made 
an  agreement  with  the  same  committee  to  supply  the  defendant's  base-bail 
men  with  refreshments,  up  to  60  cents  per  man,  on  certain  days.  He  also 
supplied  dinners  to  the  Young  America  Base-Ball  Club  of  Philadelphia  to  the 
amount  of  $79.10,  at  the  request  of  the  chairman  and  another  member  of  the 
house  committee.  The  defendant  produced  evidence  tending  to  deny  all  au- 
thority to  give  refreshments  to  either  the  defendant's  ball  nine  at'  the  ex- 
pense of  the  club,  or  to  the  ball  nine  of  Philadelphia.  The  jury  found  in 
favor  of  the  plaintiff  upon  the  issue  of  fact.  There  were  undisputed  items 
of  plaintiff's  claim,  besides  the  disputed  items,  and  there  was  a  counter-claim 
on  the  part  of  defendant,  as  to  which  nothing  is  disclosed  besides  its  amount. 
The  charge  of  the  judge  was  to  the  effect  that  if  the  disputed  items  wers 
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given,  and  the  defendant's  connter-clalm  was  allowed,  the  verdict  would  be 
for  the  plaintiff  for  $92.11,  and  that  was  the  verdict.  The  Judgment  of  the 
ooanty  court  should  therefore  be  affirmed,  with  costs. 


Hatt  e.  Maxonb  et  al. 
(Supmiie  Court,  0«n«ral  Term,  Second  Department    Hay  12, 1800.) 

COBFOSATIWtS — AOTIOHI  BT  CSBOITOBS  klTD  8TOOEROLDBBS — iNJimOTIOH. 

Is  an  action  under  Ciode  ClvU  Froc.  N.  T.  %%  1781, 1783,  providing  that  stookhold- 
en  and  creditor*  of  oorporations  may  sue  the  officers  to  compel  an  accounting  for 
dSclal  mlsoonduot,  where  the  allegations  of  the  complaint,  that  plalntifr  is  a  cred- 
itor and  stockholder  of  the  corporation;  that  the  president,  who  was  one  of  the  de- 
ftadasts,  had  appropriated  property  of  the  corporation  to  liis  own  use,  and  intended 
to  remove  aU  the  oorporate  property  from  the  county  where  the  corporation  did 
business;  that  it  had  ceased  to  do  business;  and  that  both  it  and  the  president 
were  insolvent, — are  speciflcally  denied,  an  injunction  against  defendants'  inter- 
fering with  the  oorporate  property  until  the  trial  will  not  be  disturbed. 

Appeal  from  special  term,  Putnam  county. 

Action  by  Ezra  A.  Hayt  against  Bernard  J.  Malone.  Joseph  Malone,  and  Put- 
nam Corset  Company.  Defendants  appeal  from  an  order  continuing  a  tern- 
porary  injunction  enjoining  defendants  from  appropriating,  removing,  or  in- 
terfering with  the  assets,  etc.,  of  the  company  until  the  trial. 

Argued  before  Babnard,  F.  J.,  and  Pratt,  J. 

Bugene  0.  Kremer,  for  appellants.    Frederto  8.  Bamum,  tor  respondent. 

Babkabd,  p.  J.  The  plaintiff  has  a  right  to  bring  an  action  against  the 
cheers  of  a  corporation  to  compel  an  accounting  for  official  misconduct,  and 
the  payment  for  property  of  the  corporation  which  the  officers  have  acquired, 
or  have  transferred  to  others.  Code,  §  1781.  The  plaintiff  is  a  stockholder 
and  creditor  of  the  defendant  corset  company,  and  as  such  has  a  standing 
as  plaintiff.  Id.  §  1782.  The  complaint  seta  forth  a  good  cause  of  action 
under  these  sections.  The  Putnam  Corset  Company  is  a  manufacturing 
company.  The  place  of  manufacture  is  in  Putnam  county.  The  defend- 
ants  Bernard  J.  Malone  and  Joseph  Malone  are  directors  in  said  company. 
The  plaintiff  is  a  creditor  and  stockholder.  The  complaint  states  that  Be> 
nard  J.  Malone,  who  ia  also  the  president  of  the  company,  tias  in  his  posses- 
sion property  which  belongs  to  the  company,  which  he  has  appropriated  to 
bis  own  use;  that  the  president  of  the  company  shipped  to  New  York  prop- 
erty of  the  company,  and  that  the  shipment  was  not  entered  on  the  books  of 
tbe  company,  and  the  goods  were  taken  possession  of  by  the  president  after 
they  arrived  at  Kew  York;  that  the  president  took  a  portion  of  the  machin- 
ei7  of  the  company,  and  sent  it  to  Brooklyn,  where  be  received  it  at  his  pri- 
vate place  of  business;  that  the  president  designs  to  remove  all  the  property 
of  the  company  from  Putnam  county;  that  the  company  has  ceased  to  do 
business,  its  president  is  insolvent,  and  he  is  appropriating  tbe  property  of 
the  company  to  his  individual  uses;  that  the  entire  assets  of  the  company 
will  not  pay  its  debts.  The  answer  contains  a  speciflc  denial  of  all  the 
charges  in  the  complaint  It  avers  that  plaintiff  is  neither  stockliolder  nor 
creditor,  and  that  the  company  is  solvent,  and  that  the  president  is  an  honor- 
able man,  perfectly  solvent,  and  that  the  interest  of  the  company  would  be 
best  subserved  by  letting  him  manage  the  affairs  of  the  company.  There  is 
a  great  mistake  somewhere.  The  issue  is  wholly  irreconcilable.  Under  such 
a  state  of  facts,  it  is  best  that  the  present  condition  remain  until  a  trial 
shall  develop  tbe  truth.  Upon  the  issue  as  to  tbe  plaintiff  being  a  stockholder, 
the  case  does  not  return  the  contracts,  apparently  annexed  to  the  complaint, 
whereby  he  avers  that  he  became  such  stockholder.  Tbe  rights  of  tbe  plain- 
tiff are  such  as  to  make  an  injunction  a  proper  remedy.    If  be  shall  be  adjudged 


Digitized  by 


Google 


878  HKW   YORK  SUPPLEUEKT,  VOl.  9.  [SopyCt. 

to  be  H  creditor,  he  has  the  right  to  claim  that  the  partnership  property  he  ap- 
plied to  pay  the  debt,  and  that  the  remainder,  if  any,  after  payment  of  debU^ 
be  Justly  distributed.    Order  affirmed,  with  costs  and  disbursements. 


Tan  Mallen  v.  FuHBicAir. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    May  IS,  IflOQ.) 

Husband  aitd  Wife — Coihtkaots  or  Ma.rribo  Wowin. 

To  render  a  married  woman  liable  for  goods  purchased  by  her  on  oredtt,  it  I*  net 
necessary  that  she  should  expressly  charge  her  separate  estatei 

Appeal  from  Queens  county  court. 

Action  by  Diedrich  Yon  Mallen  against  Carl  Fuhrman,  as  executor  of 
Emily  Fuhrman,  deceased,  to  recover  the  value  of  groceries  and  proTisions 
sold  testatrix.    There  was  judgment  for  plaintiff.    Defendant  app^is. 

Argued  before  Barnabd,  P.  J.,  and  Dtehan  and  Fhatt,  JJ. 

L.  If.  Manley,  for  appellant.     Ifatthew  Marx,  for  respondent. 

Basnabd,  p.  J.  The  proof  shows  that  the  deceased,  Emily  Fuhrman, 
being  a  married  woman,  bought  the  goods  of  the  plaintiff  upon  her  express 
promise  to  pay  for  the  same,  and  upon  the  assurance  that  she  owned  real  tf»- 
tate,  and  would  pay  for  what  she  got.  Payments  were  made  on  her  a(»ount, 
and  in  May,  1882,  there  was  a  balance  strucic  in  the  cash-book  of  deceasfd  at 
•47.77.  The  account  ran  on  until  May,  1885,  when  a  new  balance  of  973.13 
was  struck,  deducting  all  payments.  Subsequent  payments  reduced  the  claim 
to  •58.48.  When  the  married  woman  buys  property,  she  benefits  her  estate 
by  the  addition  of  the  amount  of  the  purchase,  and  she  is  obliged  to  pay  for 
the  purchase  price  for  that  reason.  It  is  not  necessary  for  her  to  expressly 
charge  her  separate  estate.  In  addition  to  this  bill,  one  Miller  was  proven  to 
have  assigned  to  plaintiff  a  small  balance  of  seven  dollars.  The  proof  shows 
that  Mrs.  Fuhrman  bought  the  goods,  and  promised  to  pay  for  the  same.  The 
judgment  should  therefore  be  affirmed,  with  costs.    All  coneur. 


Chasb  o.  Niobou. 
(Supreme  Court,  ChtitraX  Term,  Second  Deportment.    ICay  IS,  18Q0i) 

1.  BALB— BbUCB  OT  WaBBANTT— MbASUKB  of  DA1CA.0B8. 

When  buying  a  horse  from  defendant,  plain  tUPs  attention  was  called  to  a  defect 
on  its  hind  legs,  whioh  defendant  said  was  natural.  The  sale  was  not  oondaded  at 
that  time.  A  day  or  two  afterwards  an  employe  of  defendant  brought  the  hone  to 
plaintiff,  and  agreed  that,  if  it  went  lame  on  account  of  the  defect,  there  should  be 
no  sale.  Plaintiff  took  the  horse,  which  went  lame  from  the  defect,  Held,  that 
defendant  was  bound  by  the  warranty,  and  that  the  measure  of  damages  tor  the 
breach  thereof  was  the  depreciation  in  value  because  of  the  defect. 
9.  Affbal— Habiclbss  Ebrob. 

Error  In  the  admission  of  evidence  of  the  employe  In  proof  of  hia  a^n^  wis 
cured  by  proof  of  statementa  by  defendant  that  the  employe  was  anthoriied  to  war- 
rant against  the  defect. 

Appeal  from  Dutchess  county  court. 

Action  by  Elmer  Chase  against  Albert  E.  Nichols,  originally  brought  in  a 
Justice's  court  and  taken  by  appeal  to  the  county,  where  there  was  a  verdict 
and  judgment  for  plaintiff.    Defendant  appeals. 

Argued  before  Bahnaro,  F.  J.,  and  Dtkuan  and  Pkatt,  JJ. 

W.  JR.  Lee,  (  W.  I.  Thorn,  of  counsel,)  for  appellant.  Hadutt  dk  WiUiamt, 
for  respondent. 

Babnard,  P.  J.  The  cause  of  action  waa  fully  proven.  The  complaint 
averred  a  general  and  a  special  warranty  of  a  horse  upon  a  sale  by  defendHnt 
to  phiintiff.     The  proof  showed  that  the  plaintiff  examined  the  horse  in  tbe 
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presence  of  defendant.  The  defendant  called  the  attention  of  the  plaintiff  to 
«  defect  apparent  on  the  hind  legs  of  the  horse,  which  be  said  was  natural; 
that  the  horse  "was  born  that  way.-"  The  sale  was  not  concluded  at  that 
time.  A  day  or  two  after,  one  Casno,  an  employe  of  the  defendant,  brought 
the  horse  to  plaintiff.  The  plaintiff  declined  to  buy  on  account  of  the  defect 
in  the  hind  legs;  "that  he  was  afraid  the  Joints  were  weak."  Casno  there- 
upon warranted  and  agreed  that,  if  the  horse  went  lame  on  account  of  this 
defect,  it  should  be  no  sale.  The  price  was  agreed  upon,  and  the  plaintiff 
took  the  horse,  which  went  lame  from  the  defect  within  the  six  months. 

It  was  improper  to  receive  evidence  of  the  agent,  Oasno,  in  proof  of  his  own 
agency.  Starin  ▼.  Genoa,  28  IS.  Y.  439.  The  defect  was  cured,  however,  by 
the  other  evidence.  The  defendant  was  proven  to  have  said  that  Casno  was 
authorized  to  warrant  against  the  curb,  which  the  defect  was  said  by  experts 
to  be.  The  defendant  was  told  what  Casno  had  said  about  warranting  against 
the  defect,  and  did  not  deny  his  authority.  The  defendant,  when  asked  to 
make  reparation,  said  be  would  inquire  of  Casno  what  he  had  undertaken  on 
the  sale,  and  see  the  plaintiff  in  respect  to  a  settlement.  All  this  established 
the  warranty.  It  was  an  erroneous  ruling  against  the  defendant  to  repeat 
the  questions  put  to  defendant,  whether  had  authorized  Casno  to  warrant 
against  the  lameness,  or  to  warrant  at  all.  The  ruling  was  cured,  and  the 
defendant  was  permitted  to  detail  the  instructions  he  gave  to  Casno. 

The  measure  of  damage  was  the  depreciation  in  value  by  means  of  the  de- 
fect. This  would  be  ascertained  by  proof  of  the  value  of  the  horse  as  he  was, 
and  as  he  would  have  been  if  the  defect  did  not  exist.  Such  proof  was  given 
by  witnesses  who  knew  the  value  of  horses,  as  appeared  by  their  testimony. 
The  judgment  should  therefore  be  affirmed,  with  costs. 


Eamb  c.  New  Tobk,  N.  H.  &  H.  B.  Co. 
(Supreme  Court,  Omerai  Term,  Second  Department.    May  13, 1890.) 

1.  Raiuioad  Ck>ifPAini!a — AocrosNTs  at  Cbossinos — Btidbnob. 

While  attempting  to  drive  across  defendant's  tracks  at  a  street  orossine,  plaintifl 
waa  straok  by  a  train  eolng  south,  the  approach  of  which  was  obscured  by  a  train 
gtdns  north.  FlalntifC  haa  heen  waiting  to  cross  while  the  north-bound  Ixain  was 
pas^g,  and,  seeing  the  gate  go  up,  attempted  to  oross,  but  was  shut  in  upon  the 
track  by  the  lowering  of  the  gate  on  the  opposite  sldeu  B.eUL,  that  the  question  of 
his  negligence  was  for  the  Jury. 

i.  Sun— Oraimie  Oatis. 

A  charge  that  raising  the  gates  was  an  assnranoe  of  safetgr,  and  an  Invitation  for 
plaintift  to  proceed,  was  not  error. 

Appeal  from  circuit  court,  Westchester  county. 

Action  by  Edward  Kane  against  the  New  York,  New  Haven  &  Hartford 
Kailroad  Company  to  recover  damages  for  personal  injuries  received  while 
driving  across  defendant's  railroad.  The  court  refused  to  charge  that  de- 
fendant was  not  bound,  as  a  matter  of  law,  either  to  ring  its  beti.  or  blow  its 
whistle,  and  said  they  must  do  one  or  the  other.  There  was  a  verdict  for 
plaintifl  for  82,000.  From  the  judgment  entered  thereon,  defendant  ap- 
peals. 

Argued  before  Barnard,  F.  J.,  and  Pratt,  J. 

Page  A  Taft,  for  appellant.    John  H.  Clapp,  for  respondent. 

Prati-,  J.  This  is  an  appeal  from  a  judgment  and  order  refusing  a  new 
trial  upon  the  minutes  In  an  action  to  recover  damages  for  personal  injnries. 
Tlie  evidence  was  ample  to  warrant  the  submission  of  the  case  to  the  jury, 
and  the  verdict  must  stand  unless  some  error  to  the  prejudice  of  the  defend- 
ant was  committed  upon  the  trial.  The  charge  of  the  judge  seems  to  have 
been  quite  as  favorable  to  the  defendant  as  the  facts  warranted. 

The  train  that  struck  the  plaintiff  was  coming  from  the  north,  and  its  ap- 
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proacb  was  obscured  by  another  train  going  north  at  the  time  the  plaintiff  at- 
tempted to  cross  the  track.  The  plnintiff  had  been  waiting  to  cross  while  the 
north-bound  train  was  passing,  and,  seeing  the  g^te  go  up,  made  the  attempt 
to  cross,  but  was  shut  in  upon  the  track  by  the  lowering  of  the  gate  on  the 
opposite  side  of  the  track.  He  had  stopped  some  40  or  50  feet  from  the  track, 
and  apparently  listened  for  an  approaching  train.  Under  the  circumstances, 
it  was  a  question  for  the  jury  whether  he  exercised  due  care  at  the  time  of 
the  accident,  audit  was  submitted  to  the  jury  under  an  anexceptionableebarge. 

The  negligence  of  the  defendant  was  sut&ciently  proved.  The  excq>tion  as 
to  ringing  the  bell  and  blowing  a  whistle  has  no  place  In  the  case.  jNots 
word  has  been  said  upon  that  subject  in  the  complaint,  or  the  charge  of  the 
judge.  The  whole  issue  as  to  defendant's  negligence  was  with  reference  to 
the  management  of  the  gates,  and  therefore  there  was  no  Issue  or  qaeetlon 
in  the  case  in  respect  to  ringing  a  bell,  and  the  request  was  utterly  immate- 
rial. 

The  charge  that  raising  the  gates  was  an  assurance  of  safety,  and  an  fnrits- 
tion  for  the  plaintiff  to  proceed,  was  not  error.  Palmer  ▼.  Railroad  Co., 
112  N.  Y.  234,  19  N.  B.  Eep.  678;  fflwhing  T.  Sharp.  96  N.  T.  677.  In  the 
last-named  case.  Judge  Eabl,  in  his  opinion,  says:  "The  raising  of  the  gate 
was  a  substantial  assurance  to  him  of  safety, — ^just  aa  significant  aa  if  the 
gateman  had  beckoned  to  him,  or  invited  him  to  come  on;  and  that  any  pru- 
dent man  would  not  be  influenced  by  It  is  against  all  human  experience." 
We  have  examined  all  the  exceptions,  and  find  none  sufficient  to  distorb  the 
judgment. 

Ghatfield  v.  Betnolds. 

(Supreme  Court,  Oeneral  Term,  Second  Department.    Jiaj  U,  1S80.) 

AppBjji  FBOM  Jdbtiob  ov  thx  Pbaob— AmimiaiiT  of  Nonos. 

Where  thennsuccessful  party  In  an  action  Ina  jusUoe's  court  inadvertently  omite 
to  ask  for  a  new  trial  in  nia  notioe  of  appeal  to  the  ooanty  oonrt,  as  reqnlred  by 
Code  Civil  Froc.  N.  Y.  {  8068,  an  amendment  of  the  notioe  la  properly  allowed  \>j 
the  county  court,  under  Bectlon  SOiS,  providing  that  when  the  appeal  la  takea  in 
Kood  faith,  and  where  any  act  necessary  to  perfeot  the  appeal  la  omitted,  an  amaafl- 
ment  may  be  made  supplying  the  omission. 

Appeal  from  Westchester  county  court. 

Aciion  by  George  Chatfleld  against  Charles  Beynolds.  Flaintifl  appeals 
from  an  order  of  the  county  court  permitting  defendant  to  amend  liis  notioe 
of  appeal  to  that  coart. 

Argued  before  Baknard,  P.  J.,  and  Dtkman  and  Pbatt,  JJ. 

Smith  Lent,  for  appellant.    Francis  Larkin,  Jr.,  for  respondent. 

Barnard,  P.  J.  This  action  was  tried  before  a  justice  of  the  peace.  The 
complaint  demanded  a  judgment  for  $150.  The  plaintiff's  recovery  was  for 
$34.83.  The  defendant  appealed,  and  the  notice  of  appeal  did  not  "demand 
a  new  trial  in  the  appellate  court,"  according  to  section  8068  of  the  Oode. 
The  county  court  permitted  an  amendment  of  the  notice  so  as  to  demand  a 
new  trial  in  the  appellate  court.  The  amendment  was  authorized  by  section 
3049  of  the  Code.  The  appeal  was  taken  in  good  faith,  and  by  it  t>>e  action 
was  removed  to  the  county  court.  The  case  was  one  where  a  new  trial  ooald 
be  demanded,  and  an  inspection  of  the  return  shows  that  the  question  was 
one  of  fact  only.  The  appellant's  attorney  made  an  affidavit  that  the  inserted 
clause  was  left  out  by  mistake  and  inadvertence.  Section  3049  provides  that 
an  amendment  may  be  made  wl)en  the  appeal  is  taken  in  good  faith,  and 
where  any  act  necessary  to  perfect  the  appeal  is  omitted,  supplying  the  omis- 
sion. The  amendment  was  needed  to  complete  the  appeal  for  a  new  trial. 
The  point  is  decided  in  ifcCarthy  v.  Crowley,  5  N.  Y.  Supp.  675.  The  ap- 
peal in  this  case  was  for  a  new  trial  in  the  appellate  court,  where  the  appeal 
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'was  addressed  to  a  new  trial  upon  the  default  before  the  justice.  The  notice 
of  appeal  was  amended  so  as  to  ask  the  proper  relief.  The  order  should  be 
affirmed,  with  costs.    All  concur. 


HooAN  «.  Smith  et  aL 
(Suprsnu  Court,  Oeiieral  Term,  First  Department.    Hay  9, 1890.) 

X.  N«sua«so»—E!TiBBNOE— Province  of  Jubt. 

Flidntiira  busband  was  killed  while  lading  fionr  in  bags  upon  defendants'  ye»- 
•eL  The  men  were  working  npon  a  "stool "formed  by  bags,  and  intestate  waa 
struck  with  one  of  the  sliDgs  of  flour,  and  knocked  from  the  stool  into  the  lower 
bold  of  tbe  vessel,  through  the  deck,  in  which  the  hatchway  had  been  left  open,  re- 
oeiving  injuries  from  which  he  died.  From  the  place  at  which  deceased  was 
working  he  was  not  able  to  see  the  open  hatchway  behind  him,  which  was  not 
lighted,  and  could  have  been  discovered  only  by  accident  or  special  effort.  The 
question  whether  h  was  customary  to  oorer  the  spaoe  was  submitted  to  the  jury, 
and  also  whether  the  working  place  was  reasonaoly  safe,  with  instructions  that, 
U  they  found  that  it  was  reasonahly  safe,  defendants  were  entitled  to  a  ver- 
dict. The  jury  were  instruoted  that  if  deceased  assisted  In  the  construction  of  the 
the  stool,  or  saw  that  the  spaoe  was  open,  and  continued  voluntarily  in  tlie  employ- 
ment, there  could  be  no  recovery.  Meld,  that  the  case  was  fairly  submitted  to  the 
jury,  and  their  verdict  for  plaintiff  would  not  be  disturbed. 

%.  Saxi— Ihstbuctions. 

An  instruction  requested  by  defendant,  that  if  intestate  was  unable  to  see  the 
open  space  into  which  he  fell  he  was  guilty  of  contributory  negligence  in  undertak- 
ing to  work  in  such  a  position,  was  properly  refused. 

Appeal  from  eirouit  court,  New  York  county. 

Action  by  Kate  Hogan  against  Allen  C.  Smith  and  others  to  recoyer  1(5,000 
damages  (or  the  death  of  plaintifCs  intestate,  her  husband,  occasioned  by  the 
negligence  of  defendants.  Plaintiff's  intestate,  who  was  a  longshore-man,  was 
employed  by  defendants  in  helping  to  store  a  cargo  of  flour  on  the  ship  De- 
YOnia,  on  June  6,  1^81,  at  pier  21  Korth  river.  It  appeared  by  the  evidence 
that  the  deceased  was  working  on  what  is  called  the  orlop  deck"  or  the  low- 
est deck  of  the  vessel.  There  are  two  decks  above  this  deck.  The  orlop  deck 
Is  an  open  deck,  consisting  of  iron  beams  running  across  the  vessel  from  side 
to  side,  and  with  no  planking  or  floor  covering  the  beams.  The  hatchway, 
which  opens  on  the  main  deck,  continues  down  to  the  orlop  deck,  where  there 
is  also  an  opening  called  the  "square  of  the  hatch."  Across  a  portion  of  the 
square  of  the  batch  on  the  orlop  deck  there  was  built  a  "stool,"  upon  which 
the  men  stood  to  receive  the  flour  as  it  was  lowered  down  into  the  vesseL 
This  stool  is  made  of  bags  of  flour  piled  upon  one  another,  upon  temporary 
planks  laid  across  the  beams,  and  upon  the  square  of  the  hatch.  These  bags 
of  flour  are  placed  so  as  to  make  the  "stool"  about  8^  feet  high,  and  covering 
a  space  alraut  the  size  of  a  jury-box.  The  planking  was  also  laid  upon  the  or- 
lop deck  of  beams  that  the  men  who  stow  away  the  flour  could  walk  up  to  the 
stool,  and,  taking  a  bag  of  flour  on  their  backs,  could  carry  it  off  to  the  place 
where  it  was  to  be  stowed.  It  appeared  that  it  whs  customary  to  build  or 
lay  the  temporary  planking  beyond  the  space  where  the  men  were  working. 
In  this  instance,  however,  the  planking  did  not  continue  behind  the  stool 
where  the  deceased  was  working,  but  there  was  an  open  space  left.  Defend- 
ants' witness  admits  that  they  neglected  to  cover  over  this  open  space.  The 
top  of  the  stool  was  about  three  feet  from  the  lowest  covered  deck,  so  that  the 
beads  of  the  men  working  on  the  stool  extended  above  the  hatch  of  the  cov- 
ered deck,  and  a  person  working  on  this  stool  could  only  see  the  open  space 
bebind  the  stool  by  stooping.  The  deceased  was  in  the  act  of  making  up  a 
sling,  stationed  on  the  stool  near  the  open  space,  with  his  back  to  the  open 
space,  ami  his  face  to  the  opposite  side.  He  was  struck  by  a  draft  or  sling  of 
flour  and  fell  backward  into  the  space  left  uncovered,  and  thus  down  into  the 
bold,  a  distance  of  about  12  feet,  upon  a  mass  made  up  of  pieces  of  iron  about 
three  feet  long,  and  weighing  about  five  hundred  pounds,  and  received  inju« 
v.9N.Y.8.no.ll — 56 
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ries  which  resulted  in  his  death.  The  deceased  was  one  of  the  last  men  com- 
ln){  down  upon  the  lower  deck,  because  the  last  men  are  generally  put  to  work 
un  the  stool.  He  had  to  pass  through  two  decks  in  order  to  reach  the  one  in 
question,  and,  coming  from  the  daylight,  he  would  not  have  been  able  to  sea 
the  open  space  behind  him,  which  was  not  lighted.  It  further  appeared  tliat 
the  slings  of  flour  "came  down  as  quickly  as  chain  lightning."  and  tliat  a 
person  working  there  had  to  keep  his  eyes  up  towards  the  light  all  the  time, 
or  he  would  be  lost.  It  appeared  by  the  evidence  that  the  deceased  and  other 
longshore-men  were  only  employed  by  the  hour,  and,  although  the  stool  in 
que:ition  was  built  by  certain  longsliore-men,  it  did  not  appear  wtiicb  partic- 
ular longshore-men  built  it.  The  deceased  was  not  employed  aa  longshore- 
man when  the  stool  was  built;  be  came  there  after  the  stool  had  been  built, 
and  he  did  not  know  the  danger  he  was  in.  Upon  the  Qrst  trial  of  this  action 
the  circuit  judge  dismissed  the  complaint,  and,  upon  an  appeal  taken  by  the 
plaintiff  from  the  judgment  entered  upun  such  dismissal,  ttie  general  term  of 
this  court,  at  the  March  term,  1886,  reversed  the  judgment,  and  ordered  a 
new  trial  on  the  following  opinion: 

"Danikls,  J.  The  intestate  was  killed  while  he  was  employed  on  the  ship 
Devonia,  in  assisting  in  lading  flour  in  bags  upon  the  vessel.  What  was 
called  a  stool  was  constructed  by  the  men,  upon  which  they  worked  in  taking 
in  the  flour.  This  was  formed  by  bags  upon  which  the  men  stood  to  hoist 
the  flour.  The  intestate  was  struck  on  the  head  with  one  of  the  drafts,  or 
slings,  of  flour,  and  knocked  from  the  stool  into  the  lower  hold  of  the  vessel, 
through  the  deck  in  which  the  hatchway  had  been  left  open.  He  fell  about 
15  feet,  striking  upon  steel  blooms,  and  receiving  an  injury  which  in  a  few 
days  afterwards  resulted  in  his  death.  The  open  hatchway  was  not  directly 
observable  from  the  place  where  the  intestate  was  required  to  perform  bis 
services,  and  there  is  no  evidence  in  the  case  indicating  that  he  knew  that  to 
be  its  condition.  The  stool  upon  which  he  was  working  was  formed  by  ttie 
men  themselves,  and  planks  were  supplied  which  might  have  been  used  by 
himself  and  the  others  working  with  him  if  they  had  known  their  danger,  so 
as  to  have  formed  a  protection  against  the  risk  of  such  an  accident.  But  as 
the  stool  had  been  made  there  appears  to  have  been  nothing  to  prevent  a  per- 
son who  fell  from  it  from  falling  into  the  hold  of  the  vesseL  Upon  the  trial 
the  complaint  seems  to  have  been  dismissed  upon  two  grounds, — the  alleged 
negligence  of  the  intestate  and  his  fellow-servants;  and  that  the  defendants 
were  not  shown  to  be  in  any  manner  responsible  for  the  action.  That  the  in- 
testate was  himself  chargeable  with  negligence  was  not  so  proven  by  the  ev- 
idence as  to  permit  the  court  to  withdraw  that  inquiry  from  the  consideration 
of  the  jury.  Power  v.  Railroad  Co.,  32  Hun,  415.  Neither  can  he  be  held 
to  have  taken  upon  himself  his  exposure  to  this  risk  as  one  of  those  attendant 
upon  his  employment.  The  case  upon  this  subject  is  clearly  distinguishable 
from  Kenriedy  v.  Railway  Co.,  33  Hun,  457,  where  all  the  risks  of  the  em- 
ployment were  open  to  observation.  In  this  instance  that  was  not  the  fact, 
for  the  open  hatchway  below  the  place  where  the  intestate  was  rendering  his 
services  was  not  within  his  immediate  view,  and  couid  only  have  been  dis- 
covered by  a  special  effort  made  for  that  purpose.  Neither  was  the  accident 
so  attributable  to  the  negligence  of  the  men  themselves,  in  not  proviiiine  tac 
their  protection  by  the  use  of  the  planking,  as  to  excuse  the  defendants  as  the 
owners  of  the  steamer  from  liability;  for  it  has  been  held  to  be  the  duty  of 
the  employer  himself  to  provide  for  the  employe  <  a  safe  and  proper  place 
in  which  to  prosecute  his  work.'  Pantzar  v.  Mining  Co.,  99  N.  Y.  368,  2 
N.  £.  Bep.  24.  That  duty  rests  upon  the  employer,  and  if  its  observance  is 
intrusted  to  others  in  his  employment,  and  they  fail  to  discharge  it,  and  in 
consequence  of  that  failure  an  injury  results  to  another  person  in  the  service 
of  the  employer,  the  latter  will  be  liable  for  their  neglect  of  the  performance 
of  a  duty  which  the  law  imposes  upon  the  employer  himself.    The  hatch 
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through  the  deck  was  not  in  use.  There  was  no  requirement  for  keeping  it 
open,  and  in  that  manner  exposing  tlie  intestate  to  the  chance  of  the  injury 
received  by  him.  A  reasonably  safe  and  proper  place  for  the  prosecution  of 
bis  work  and  the  rendition  of  his  services  was  not  supplied  by  the  employer 
with  the  hatch  left  in  this  condition.  It  was  the  defendants'  duty,  in  the  ex- 
«rcise  of  reasonable  care  and  diligence,  to  secure  the  closing  of  the  hatch  be- 
fore the  intestate  was  assigned  to  this  dangerous  position,  for  the  rendition  of 
bis  services.  That  duty  they  failed  to  perform,  and,  under  the  legal  principle 
wliich  has  so  often  been  announced  by  the  courts,  they  were  careless  in  the 
observance  of  the  obligations  incurred  upon  their  part  to  this  person  in  their 
employment.  At  least,  the  evidence  was  suOicient  to  requite  that  this  as  well 
as  the  other  point  in  the  case  should  be  submitted  to  the  jury.  The  proof 
upon  the  trial  was  not  very  clearly  given,  but,  upon  the  best  construction  and 
understanding  afforded  by  it,  the  plaintiff  was  entitled  to  have  her  case  passed 
upon  by  the  j  ury.  The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event." 

Defendants'  motion  for  a  reargument  was  denied,  the  opinion  being  as  fol- 
lows: 

"Daniexs,  J.  The  facts  attending  the  accident  by  which  the  intestate  lost 
bis  life  were  not  clearly  made  to  appear  by  the  evidence  on  the  trial.  But  suf- 
ficient was  made  to  appear  to  require  the  case  to  be  submitted  to  the  jury,  even 
though  the  court  was  under  a  misapprehension  as  to  the  fact  tliat  the  intes- 
tate fell  through  a  hatchway  in  the  lower  deck;  for  whether  it  was  an  open 
hatchway  or  a  space  between  the  timbers  of  the  vessel  creating  a  dangerous 
opening  into  the  lower  hold  was  of  no  essential  importance  in  the  disposition 
of  the  action.  The  important  fact  was  that  this  opening  existed,  rendering 
the  persons  at  work  upon  the  stool  liable  to  serious  injury  or  the  loss  of  life  by 
falling  from  it  through  this  opening  into  the  hold  of  the  vessel.  There  was 
no  misapprehension  whatever  as  to  its  existence  or  locality,  or  as  to  the  dan- 
ger to  which  it  subjected  the  persons  who  were  at  work  upon  the  stool.  And 
whether  it  be  designated  as  a  mere  open  space  between  the  timl>er8  or  an  open 
hatchway  is  of  no  essential  importance  in  the  disposition  of  the  case.  The 
evidence  upon  the  subject  was,  as  has  already  been  said,  obscure,  but  a  far- 
ther and  additional  perusal  of  it  warrants  the  statement  that  the  opening  was 
not  an  open  hatchway,  but  was  a  space  between  the  timbers  of  the  vessel  which 
bad  not  been  covered  before  the  intestate  entered  upon  the  rendition  of  bis 
services.  It  was  about  three  and  a  half  feet  below  the  place  which  he  was  re- 
quired to  occupy  in  the  performance  of  his  services,  and  still  below  it  was  the 
hold  of  the  vessel,  into  which  a  person  could  not  be  precipitated  through  the 
hole  without  the  risk  of  great  bodily  injury  or  loss  of  his  life.  In  the  busi- 
ness  in  which  the  intestate  was  employed,  tlie  evidence  tended  to  establish 
the  fact  that  it  was  the  practice  to  cover  spaces  of  this  description  in  th» 
lower  part  of  the  vessel,  and  the  intestate  when  he  engaged  in  this  employ- 
ment may  have  assumed  that  he  would  be  exposed  to  no  risk  of  the  character 
of  that  resulting  in  the  loss  of  his  life  by  reason  of  an  omission  on  the  part 
of  the  employer  to  cover  this  opening.  It  was  a  place  of  danger  to  the  per- 
sons who  were  engaged  in  the  taking  in  the  flour  upon  the  stool,  and  it  has 
been  stated  to  be  the  law  that '  the  rule  is  unqualified  that  a  master  is  bound 
to  use  all  reasonable  care,  diligence,  and  caution  in  providing  for  the  safety 
of  those  in  his  employ,'  etc.  Beming  v.  ateimoay,  101  N.  Y.  547, 552,  5  N. 
£.  Rep.  449.  And  as  the  evidence  was  given  concerning  these  facts,  the 
point  of  the  defendants'  negligence  was  one  for  the  consideration  of  the  jury. 
It  could  not  be  inferred,  as  it  was  by  the  court  in  the  case  of  Potoen  v.  Rail- 
road Co.,  98  K.  T.  275,  that  the  intestate  was  in  fault  for  pursuing  bis  em* 
ployment  as  he  did  in  the  vicinity  of  this  dangerous  opening;  for  it  was  not 
made  to  appear,  as  it  was  in  that  case,  that  he  was  aware  of  the  existence  of 
the  danger.    The  bold  of  the  vessel  was  shown  to  have  been  dark,  and  tliis 
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opening  could  not  be  discovered  without  an  effort  made  to  obtain  a  knovrl- 
edge  of  its  existence.  Whether  the  intestate  was  in  fault  for  not  having  en- 
deavored to  make  the  discovery  or  not  would  be  a  question  for  the  jury,  and 
not  for  the  court,  to  determine.  Ab  the  case  was  presented  within  the  law  as 
it  has  been  so  recently  stated,  it  was  one  for  the  Jury,  and  not  for  the  deter- 
minHtion  of  the  court.  The  motion  for  reargument  should  therefore  be  de- 
nied, with  costs." 

The  jury  returned  a  verdict  for  plaintiff  for  91,500,  and  from  the  jadgment 
entered  thereon  defendants  appeal. 

Argued  before  Van  Bbttnt,  F.  J.,  and  Bbadt  and  Daniels,  JJ. 

Jcu.  A.  Shoudy,  for  appellant.    SainuA  Qreenbaum,  tax  reapondent. 

Brady,  J.  The  views  entertained  by  the  general  term  were  that  the  intes- 
tate himself  was  not  so  proven  to  have  been  chargeable  with  negligence  as  to 
permit  the  court  to  withdraw  that  inquiry  from  the  consideration  of  the  jury, 
nor  to  have  taken  upon  himself  his  exposure  to  this  risk  as  one  of  those  Ht- 
tendant  upon  his  employment.  The  case  as  then  presented  was  considered, 
therefore,  to  be  clearly  distinguishable  from  Kennedy  T.  Railway  Co.,  33 
Hun,  457,  where  all  the  risks  of  the  employment  were  open  to  observatioo. 
The  open  hatchway  below,  where  the  intestate  herein  was  proved  to  have 
been  working,  was  not  within  his  immediate  view,  and  could  be  discovered 
only  by  accident  or  special  effort.  The  second  trial  was  conducted  with  lef- 
ence  to  these  principles,  modified  in  some  respects,  it  may  be,  by  the  cbaigeof 
the  learned  j  udge  presiding.  The  defense  consisted  of  different  elements,  one 
of  which  was  that  the  defendants  were  under  no  obligation  to  see  that  the 
space  mentioned  in  the  statement  of  fact  was  covered;  that  this  was  the  usual 
way  in  which  the  decks  were  prepared  for  such  work  as  was  to  be  done;  and 
that  the  deceased  was  guilty  of  negligence,  and  could  not  recover.  These 
subjects  were  fairly  and  distinctly  discussed  in  the  charge,  and  the  defend- 
ants accorded,  by  the  rules  declared,  all  that  they  were  entitled  ta  The 
learned  justice  said  that  it  was  the  duty  of  the  defendants,  as  bad  been  pre- 
viously decided  by  the  general  term,  to  provide  a  reasonably  safe  place  npoo 
which  the  deceased  could  work,  from  which  the  defendants  could  not  be  re- 
lieved unless  the  deceased  himself  was  one  of  the  persons  who  constructed  the 
stool  upon  which  he  was  standing,  when  he  would  probably  be  guilty  of  neg- 
ligence in  regard  to  its  construction.  He  then  discussed  the  evidence  on  the 
subject,  showing  that  the  space  through  which  the  deceased  fell  was  not  oov* 
ered,  although  it  was  customary  to  cover  it;  and  he  made  the  suggestion 
then,  which  was  proper,  that  the  deceased  had  a  right  when  he  went  there  to 
suppose  that  it  was  covered.  The  question  whether  it  was  customary  or  not 
to  cover  the  space  as  indicated  was  submitted  to  the  jury,  and  also  whether  it 
was  made  reasonably  safe  as  a  working  place,  with  instructions  that,  if  they 
found  that  it  was  reasonably  safe,  the  defendants  were  entitled  to  a  verdict, 
and  if  it  was  not  safe,  then  it  would  be  the  duty  of  the  jury  to  consider 
whether  the  defendants  were  guilty  of  negligence  in  regard  to  the  accident. 

The  important  question  suggested  by  the  defendants'  ooansel,  as  to  whetho' 
the  deceased  assisted  in  the  construction  of  the  stool,  was  also  submitted  to  the 
jury,  and  they  were  instructed  that,  if  he  did,  plaintiff  could  not  recover.  The 
defendants  further  claim  that  the  deceased  took  the  risk  of  the  danger  of  bis 
employment.  Upon  that  subject  the  general  term  had  expressed  its  opinion, 
as  we  have  stated;  and  the  learned  judge  said  in  his  charge  that,  even  thongb 
thedeceased  had  not  anything  to  do  with  the  construction  of  the  stool,  if  when 
he  began  his  employment  he  saw  that  the  space  was  open,  and  continued 
voluntarily  in  the  employment,  he  undoubtedly  took  the  risk  of  that  danger, 
and  the  plaintiff  could  not  recover;  and  if  he  did  not  know  it,  then  the  question 
would  arise  whether,  under  all  the  circumstances,  lie  ought  to  have  known  it. 
It  thus  appears  that  the  case  was  fairly  and  fully  submitted  to  the  jury  apoa 
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the  varioas  questions  necessarily  involved,  and,  as  already  stated,  with  such 
proper  instructions  as  was  necessary.  Defendants'  connsel,  however,  requested 
the  court  to  instruct  the  jury  that  if  the  deceased  was  unable  to  see  the  open 
apace  into  which  he  fell,  he  was  f^uilty  of  contributory  negligence  in  undertak- 
ing to  work  in  such  a  [>ositiun.  It  may  be  said  that  this  proposition  must  be 
attributed  to  exaggerated  zeal.  It  cannot  be  entertained  for  a  moment.  The 
defendants'  counsel  also  excepted  to  the  instruction  that  it  was  the  duty  of  the 
defendants  to  provide  a  reasonably  safe  place  upon  which  the  deceased  could 
work.  As  we  have  already  seen,  that  view  of  the  law  was  declared  by  the 
general  term,  and  the  exception  is  of  no  value.  The  defendants'  counsel  ex- 
cepts to  so  much  of  the  charge  as  stated  that  it  was  no  defense  that  any  other 
longshore-men  were  guilty  of  negligence  in  the  construction  of  the  platform  or 
otherwise.  This  exception  is  of  no  value,  for  the  reason  that  it  omits  the 
qualification  made  by  the  learned  judge  by  adding,  "unless  it  can  be  shown 
that  they  were  fellow-servants  at  the  time  of  the  construction."  The  de- 
fendants' counsel  excepted  to  the  qualification,  and  to  the  charge  as  given. 
Defendants'  counsel  also  excepted  to  so  much  of  the  charge  as  states,  in  sub- 
stance, that  if  the  deceased  took  no  part  in  the  construction  of  the  platform  or 
etool,  that  then  he  could  not  be  guilty  of  negligence  in  its  construction,  or 
chargeable  with  the  negligence  of  any  of  the  servants  of  the  defendants;  also 
that  be  could  not  be  guilty  of  negligence  in  such  construction,  or  chargeable 
with  the  negligence  of  any  of  the  servants  of  the  defendants,  if  be  entered  the 
«mployment  after  the  platform  was  constructed.  From  the  statements  herein 
made  of  the  chief  features  of  the  charge,  it  will  at  once  suggest  itself  that 
these  instructions  as  to  the  construction  of  the  stuol  were  not  left  unqualified 
for  the  consideration  of  the  jury,  for  it  was  stated  to  them  that  if  the  deceased 
knew  of  the  open  space,  or  if  under  all  the  circumstances  be  was  guilty  of  a 
want  of  reasonable  care  in  not  discovering  the  open  space,  or  was  cbargeable 
with  notice  thereof,  the  plaintiff  could  not  recover. 

The  learned  counsel  for  the  defendants  has  labored  assiduously  to  bring  the 
facts  of  tliis  case  within  the  adjudications  to  which  he  refers,  declaratory  of 
principles  which,  if  applied,  would  absolve  his  clients;  notably  the  cases  of 
atringham  v.  Hilton,  111  N.  Y.  188, 18  N.  E.  Rep.  870;  Webber  v.  Piper,  109 
N.  T.  496,  17  N.  E.  Rep.  216;  Husseyv.  Coger,  112  N.  Y.  614,  20 N.  E.  Rep. 
556;  Byrnes  v.  Railroad  Co.,  113  N.  Y.  251. 21  N.  E.  Rep.  50.— the  doctrines 
of  which  cases  are  that  "the  master  is  not  an  insurer  that  all  his  servants  shall 
perform  their  duty,  and  he  performs  bis  duty  to  the  servant  in  this  regard  in 
providing  a  system  of  inspection,  and  in  trusting  its  performance  to  compe- 
tent bands.  If,  thereafter,  such  servants  are  guilty  of  negligence,  the  master 
is  not  responsible  therefor  to  a  co-servant."  And.  further,  that  "it  would  be 
extending  the  liability  of  the  master  beyond  any  established  rule  to  require  him 
to  oversee  and  supervise  the  executive  detail  of  mechanical  work  carried  on 
under  bis  employment,  and  there  is  no  rule  of  law  which  authorizes  it.  The 
risks  arising  to  employes  from  the  negligence  and  carelessness  of  fellow-work- 
men are  incident  to  the  service  in  all  mechanical  employments,  and  must  l)e 
borne  by  the  servant,  and  even  with  this  limitation  the  held  of  the  master's 
liability  is  sufficiently  broad  to  impose  upon  him  most  onerous  obligations  in 
the  conduct  of  industrial  enterprises.''  These  cases,  however,  recognize  the 
proposition  tliat  an  employer  must  perform  ttie  duties  which  the  law  enjoins 
upon  him  laefore  he  becomes  exempt  from  liability  for  injuries  sustained  in  the 
ordinary  and  usual  mode  of  prosecuting  the  work  in  hand.  Here  the  question 
whether  the  defendants  had  discharged  their  duty  was  one  which,  under  the 
evidence,  was  submitted  to  thejury.  There  was  a  question  whether  the  stool 
was  constructed  in  the  ordinary  mode,  evideuce  having  been  given  by  one 
longshore-man  that  the  space  left  uncovered  it  was  usual  to  cover,  the  place 
itself  in  which  the  men  were  called  upon  to  work  being  pei- ««  unsafe,  and  so 
much  so  as  to  cast  upon  the  employer  the  burden  of  great  vigilance.    It  must 
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be  said,  also,  that  in  tliis  case  it  did  not  appear  eondnsively  that  the  rnle  of 
law  could  be  applied  which  exempts  employers  from  liabUlty  who  had  em- 
ployed competent  and  akillf  al  persons  to  make  the  necessary  arrangements  to 
carry  on  the  work  In  contemplation.  It  is  a  fair  inference  that,  the  space 
having  been  improperly  left  open,  it  must  be  regarded  as  having  been  found 
by  the  jury  as  evidence  of  their  incompetency.  The  error  in  the  attitude  of 
defendants'  counsel  arises  from  his  assumption,  app.^rently,  that  whether  the 
employer  has  provided  a  safe  and  proper  place  for  the  workmen  or  not,  occa> 
sions  no  liability  if  he  has  employed  competent  men  to  do  the  work,  provided 
the  person  injured  has  participated  in  the  construction  of  any  apparatus  for 
the  purpose  of  prosecuting  the  work,  or  have  used  it.  These  propositions  go 
on  pari pcuiau  together.  This  view,  as  we  have  seen,  is  erroneous.  On  the 
subject  of  the  master's  liability  in  the  respect  suggested,  see,  also,  Bemingy. 
Bteinway,  101  N.  Y.  552,  5  N.  E.  Bep.  449;  Bushby  v.  HaUroad  Co.,  107  K.Y. 
879,  14  N.  E.  Rep.  407;  Cullen  v.  Norton,  4  N.  T.  Supp,  774;  and  Tendrup 
V.  Stephenson,  3  N.  Y.  Supp.  882;  and  the  general  term  opinion  in  this  case. 
The  preservation  of  the  rule  imposing  the  obligation  of  providing  safe  pUces 
for  the  workmen  may  be  regarded  as  a  sacred  duty  by  the  courts,  and  should 
prevail  in  every  case  where  it  can  l>e  applied.  Indeed,  it  would  seem  to  be 
Just  to  require  the  employer,  in  all  cases  of  dangerous  employment,  to  prove 
that  the  person  working  was  advised  of  the  fact,  and  thus  took  upon  himself 
the  responsibility  of  safety.  It  is  not  intended,  however,  to  apply  such  a  rule 
in  this  case,  but  the  seemingly  reckless  disregard  of  human  safety  making  tlie 
business  elements  of  life,  and  which  require  workmanship  in  dangerous  places 
and  under  circumstances  of  great  peril,  calls  for  the  intervention  of  more  ex- 
acting obligations,  with  a  view  to  better  results  in  all  respects.  In  this  case 
we  see  no  reason,  however,  why  the  judgment  should  be  interfered  with,  and 
it  should  therefore  be  affirmed. 

Yam  Bbunt.  F.  J.,  and  Daniels,  J.,  concur  in  the  result. 


BooBBS  et  al.  «.  Phelps  et  al. 
(Supreme  Court,  Oentiral  Term,  Tirtt  Department,    Maj  0,  UDOl) 

1.  COBPORATIONS— BTOCKBOLDEBS— RiOHT  TO  BUH. 

Plalntifls,  stockholders  of  and  owners  of  sorip  in  a  land  oompany.  ned  tht 
company,  and  the  directors  thereof,  to  secure  an  aoconnting  for  91,125,000  in  laad- 
aorip  issued  by  tiie  coinpany,  and  distributed  among  the  stockholders  who  wera 
willing  to  receive  it.  The  oomplaint  alleged  that  certain  scrip  of  the  oompany, 
amoanting  in  par  value  to  over  (4,000,000,  had  been  retired  and  rendered  void; 
that  the  directors  had  distributed,  by  way  of  dividend,  $1,125,000  of  the  re- 
tired land-scrip  among  ita  stockholders,  nearly  all  of  whom  had  accepted  It^  that 
subsequently  defendants  had  permitted  such  stockholders  to  ezchance  the  scrip  for 
land  of  the  company,  for  the  face  value  of  the  scrip,  to  the  extent  of  about  two- 
thirds  of  the  selling  price  of  the  lands :  and  that  thereby  the  company  had  been  de- 
prived of  its  luid  to  the  value  of  about  {1,125,000,  the  proceeds  of  which  should  hare 
been  used  for  the  redemption  of  other  land-scrip.  Held,  that  as  the  action  was 
brought,  not  for  any  loss  or  injury  to  plaintlfTs,  but  to  sustain  the  rights  of  ths 
company  alone  against  the  misconauct  of  its  directors,  the  right  to  maintain  it  de- 
pended upon  plaintiffs  showing  a  misappropriation  of  the  sorip  by  the  directors, 
t,  Sahb — Reissue  or  Bcrif  Bodoht  in. 

The  scrip  certiAcate  provided  that  it  was  receivable  by  the  company  for  75  per 
cent,  of  the  price  of  its  land,  at  regular  selling  rates,  and  was  redeemable,  at  the 
option  of  the  company,  at  any  time,  by  the  payment  of  its  par  valne  in  cash  to  the 
holder.  Held,  that  the  purchase  of  sorip  by  the  company  without  intending  to 
cancel  or  retire  it  would  not  subject  the  company  to  the  inability  to  use  it  again  for 
the  promotion  or  security  of  its  business  or  interests,  and  that  the  distribntiOD  of 
the  scrip  so  purchased  among  the  stockholders,  pro  rata,  for  immediate  use  bv 
them,  to  avoid  the  danger  of  forfeiture  of  the  lands  under  the  lavrs  of  the  staU 
where  they  were  situated,  was  not  an  unlawful  or  unauthorized  diversion  ot  the 
company's  assets  and  property. 

Van  Bbunt,  P.  J.,  dissenting. 
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Appeal  from  special  term,  New  York  county. 

Action  by  Jacob  S.  Bogers  and  Thomas  Benny  against  the  New  York  A 
Texas  Land  Company,  Limiteil,  impleaded  with  William  Walter  Phelps  and 
otbers  as  directors  of  the  company.  From  a  judgment  dismissing  their  com- 
plaint plaintiffs  appeal. 

Argued  before  Yan  Brunt,  P.  J.,  and  Bradt  and  Danibls,  JJ. 

Daviea  <&  Rapallo  and  Edward  Lyman  Short,  for  appellants.  Noah  Davis, 
Thomas  0.  ahearman,  and  Bedfleld  d  Lydecker,  for  respondents. 

Daniels,  J.  The  suit  was  commenced  and  prosecuted  to  secure  an  ac- 
counting, by  the  individual  defendants,  as  directors  of  the  defendant  the  New 
York  &  Texas  Land  Company,  for  $1,125,000  in  land-scrip  issued  by  the  com- 
pany. This  scrip  had  been  purchased  by  the  company,  and  after  its  purchase 
a  resolution  was  adopted  for  its  distribution  among  the  stockholders  of  the 
company  at  the  rate  of  $87.50  to  each  share  of  the  stock.  A  circular  was  aft- 
erwards issued,  announcing  the  determination  of  the  directors  of  the  company 
to  make  this  distribution;  and  it  Qnally  was  made,  and  the  scrip  distributed, 
proportionately  to  the  amount  of  stock  held,  among  a  large  majority  of  the 
persons  owning  the  stock  of  the  corporation.  The  plaintiffs  in  the  action  de- 
clined to  receive  their  proportion  of  the  scrip  under  the  resolution,  amount- 
ing to  the  nominal  sum  of  $36,860,  and  brought  an  action  to  restrain  the  dis- 
tribution of  the  residue  of  the  scrip  among  the  other  shareholders.  That 
action  was  against  the  company  alone,  and  in  its  behalf  a  demurrer  was  in- 
terposed to  the  plaintiffs'  complaint;  and  the  action  was  finally  held  to  be 
sustainable  by  the  plaintiffs,  so  far  as  it  depended  upon  their  rights  as  own- 
ers of  land-scrip  of  the  company.  Rogers  v.  Land  Co.,  1  N.  Y.  Supp.  908. 
But  proceedings  followed  this  decision  under  which  the  scrip  was  distributed 
among  the  stockholders  who  were  willing  to  leceive  it;  and  this  action  was 
then  brouglit  against  the  directors  to  oblige  them  to  account  to  the  company 
for  the  value  of  the  scrip  in  this  manner  distributed,  and  the  former  suit  was 
abandoned. 

In  support  of  the  appeal  the  ground  has  been  taken  that  the  plaintiffs  them< 
selves,  as  stockholders  and  owners  of  scrip  in  the  company,  are  entitled  to 
maintain  the  action  because  of  the  injurious  effects  upon  their  rights  and  in- 
terests produced  by  this  distribution  of  the  land-scrip.  But  the  complaint 
has  been  so  framed  as  in  no  manner  to  place  the  right  to  maintain  the  action 
apon  any  injury  or  loss  resulting  to  the  plaintiffs  themselves;  but  the  ground 
of  action,  as  it  has  been  disclosed,  is  solely  the  alleged  injury  to  the  corpora- 
tion by  reason  of  this  distribution  of  the  scrip  in  controversy.  So  much  of 
the  complaint  as  precedes  the  thirteenth  subdivision  Is  devoted  to  a  statement 
of  the  facts  attending  the  acquisition  of  the  land,  the  formation  of  the  com- 
pany, and  the  distribution  of  the  scrip  among  the  stockholders,  with  the  aver- 
ment added  that  the  scrip  purchased  prior  to  the  13th  of  April,  1887,  amount- 
ing in  par  value  to  over  tlie  sum  of  $4,000,000,  had  been  retired,  and  rendered 
null  and  void.  It  is  then  alleged  in  the  complaint  that,  at  a  meeting  of  the 
directors  held  on  that  day,  they,  understanding  their  proposed  action  to  be 
illegal  and  wrongful,  voted  to  distribute,  by  way  of  dividend,  among  the  stock- 
holders of  the  company,  $1,125,000,  nominal  par  value,  of  the  retired,  null, 
and  void  land-scrip  of  tlie  company,  to  be  used  in  locating  and  acquiring  lands 
of  the  company  conformably  to  the  terms  and  language  contained  in  the  scrip; 
tliat  in  this  manner  these  defendants  had  illegally  and  wrongfully  directed  and 
provided  for  an  illegal  distribution  of  this  scrip.  It  is  further  averred  that 
the  scrip  was  actually  distributed  as  provided  by  this  action  of  the  directors; 
that  it  bad  been  accepted  by  nearly  all  the  stockholders  of  the  company,  and 
that  subsequently  the  defendants  had  permitted  the  stockholders  wtio  had  ac- 
cepted it  to  exchange  the  scrip  for  land  of  the  company,  for  the  face  value  of 
the  scrip,  to  the  extent  of  three-fourths  or  two-thirds  of  the  selling  price  of 
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the  lands;  and  that  lands  of  the  value  of  over  $1,100,000  bad  been  distiibnted 
or  disposed  of  under  this  scrip.  The  further  averment  was  then  made  that 
the  companj.  by  the  action  of  these  directors,  had  been  deprived  of  its  land 
to  the  value  about  $1,100,000,  the  proceeds  of  which  shonld  have  been  used 
to  the  redemption  and  retirement  of  other  land-scrip  of  the  company.  Tbase 
allegations  are  followed  by  a  demand  for  judgment  consistent  only  with  this 
theory  of  the  case.  The  judgment  asked  for  is  that  the  directors  should  be 
decreed  to  pay  to  the  company  this  sum  of  01,100,000  with  interest,  or  sneb 
sums  as  should  be  ascertained  to  be  the  fair  value  of  the  scrip  illegally  at- 
tempted to  be  issued,  with  interest,  and  actually  delivered,  or  the  value  at 
the  lands  of  the  company  exchanged  for  such  scrip,  and  that  the  company 
should  be  decreed  to  apply  the  moneys  to  the  retirement  of  outstanding  valid 
land-scrip,  or  to  purchase  for  cancellation  other  outstanding  scrip,  under  pab- 
lished  notice  and  sealed  proposals,  at  the  lowest  price  at  which  it  might  be 
offered.  There  was  a  further  demand  for  such  further  or  other  relief  as  the 
nature  of  the  circumstances  of  the  case  might  require,  or  be  proper  to  fully 
establish  and  enforce  the  rights  of  the  plaintiffs  and  other  scrip-holders. 

It  is  true  that  the  demand  for  judgment  is  of  no  special  importance  in  the 
consideration  of  this  case,  for  the  reason  that  the  d^endants  have  answered 
the  plaintiffs'  complaint,  {Andrew  v.  8team-Boat  Co.,  11  Hun,  490;  MurUia 
V.  Curley,  90  N.  Y.  372,  377;  Qraham  v.  Read,  57  N.  T.  681;  TruesdeU  v. 
Sarles,  104  N.  Y.  164,  10  N.  £.  Rep.  139;)  and  it  has  been  referred  to  for  no 
other  object  than  to  exhibit,  as  it  does,  the  underatanding  of  the  plaintiffs 
themselves  as  to  the  nature  of  their  complaint,  and  the  grounds  of  their  ac- 
tion. Indeed,  it  was  not  necessary  that  this  attention  should  be  bestowed 
upon  the  demand;  for  it  clearly  appears  by  the  language  of  the  complaint 
that  the  action  has  been  brought  to  vindicate  and  sustain  the  rights  of  the  com- 
pany alone  against  the  alleged  misconduct  of  Its  directors,  and  to  secure  from 
them  that  measure  of  redress  which  will  furnish  and  supply  ample  indemnity 
to  the  company  for  any  injury  sustained  by  it  through  the  alleged  misaiqtro- 
priation  of  its  property .x  And  that  such  an  action  may  be  maintained,  where 
a  proper  case  shall  be  disclosed,  liy  the  stockholders,  or  others  interested  in 
the  property  of  the  corporation,  was  held  in  Brown  v.  Sailrotid  Co.,  27  Hun, 
842;  and  many  other  authorities  might  be  cited,  if  that  were  necessary,  in 
support  of  the  same  proposition.  And  where  the  directors,  or  a  majority  of 
them,  whose  conduct  is  drawn  in  question,  are  still  in  charge  and  control  of 
the  corporation  itself,  the  suit  may  be  instituted  and  prosecuted  witlHnit  • 
previous  request  made  upon  the  corporation  to  commence  and  prosecute  such 
an  action.  But  in  this  case,  at  a  meeting  held  on  the  9th  of  August,  1887,  a 
resolution  was  proposed  that  the  company  should  commence  such  an  action. 
This  was  a  meeting  of  the  stockholders;  and  the  resolution  was  lost,  tiaving 
received  but  981  votes  in  its  favor  against  18,142  votes  opposed  to  it. 

The  right  of  the  plaintiffs  to  maintain  the  action  in  behalf  of  the  corpora- 
tion necessarily  depends  upon  the  truth  of  their  allegation  that  this  scrip, 
amounting  to  the  nominal  par  value  of  $1,125,000,  had  been  misappropriated 
by  the  action  of  these  directors;  and,  when  the  other  action  was  before  this 
court  for  decision,  it  was  considered  that  the  distribution  of  this  scrip  among 
the  stockholders  of  the  company  was  not  such  a  use  of  it  as  the  directors  could 
legally  make.  This  decision  proceeded  upon  the  ground  that  the  scrip-hold- 
ers of  the  company's  land-scrip  were  in  a  position  to  complain  of  this  use  or 
distribution  of  this  scrip.  That  action  was  considered  to  be  maintainable  by 
the  plaintiffs  only  in  tlieir  capacity  of  scrip-holders;  and  it  may  be,  as  to  that 
class  of  individuals  who  were  not  stockholders  also  in  the  company,  that  in  a 
proper  case  an  action  might  be  maintained.  But  m  the  facts  are  now  pre- 
sented the  plaintiffs  appear  to  be  stockholders,  as  well  as  scrip-holders,  in  the 
company;  and  for  that  reason  they  could  not  be  injured  or  prejudiced  by  the 
distribution  of  this  scrip  among  the  stockholders,  as  tbey  possibly  oould  be  if 
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-tbey  had  alone  been  holders  of  the  land-scrip  of  the  company;  for  the 
■distrlbation  of  this  land-scrip  was  intended  to  be  made,  and  was  directed  to 
be  made,  among  the  stockholders  of  the  company  in  proportion  to  the  shares 
■of  stock  held,  respectively,  by  them.  There  was  no  diversion,  thttrefore,  au- 
ihorized,  wliich  in  any  manner  would  diminish  or  impair  the  rights  or  inter- 
«3ts  of  the  stockholders  themselves  in  the  assets  or  tlie  property  of  the  com- 
pany. Neither  would  the  property  of  the  company  itself  be  diminished,  either 
to  its  own  prej  udice  or  injury  or  that  of  the  stockholders,  by  this  distribution. 
In  these  respects  the  case  appears  quite  different  from  its  presentation  by  the 
■complaint,  which  was  alone  before  the  court  in  the  other  action;  for  in  this 
action  issue  has  been  taken  upon  the  material  averments  contained  in  the 
complaint,  and  they  have  been  made  the  subjects  of  proof,  and  the  points  to 
)>e  decided  are  in  no  manner  embarrassed  by  the  omission  or  exclusion  of  any- 
thing properly  bearing  upon  their  consideration.  In  the  preceding  action, 
«ven  the  scrip  certificate  itself  was  not  before  the  court  for  its  inspection  or 
construction;  and  it  could  not  then  be  seen  that  it  had  imposed  no  disability 
on  the  company  to  purchase  and  retain  its  scrip  without  cancellation  or  re- 
tirement, or  afterwards  to  issui*  it  again,  in  case  the  Interests  of  the  com- 
pany or  of  its  stockholders  indicated  the  propriety  of  that  act.  The  scrip  was 
in  this  form: 

"Ths  New  Yobk  xsd  Tbxas  Land  C!omfant,  Liuitbd. 

"No. .  ei.ooo. 

"Total  Land-Strip,  $6,000,000. 

"This  Is  to  certify  that is  the  owner  of  land-scrip  of  the  New  York 

and  Texas  Land  Company,  Limited,  to  the  amount  of  one  thousand  dollars, 
par  value.  This  certificate  will  be  received  by  the  company  in  payment  for 
seventy-five  per  centum  (75%)  of  the  price  of  the  company's  land,  at  the  reg- 
ular selling  rates  to  be  by  it  fixed  from  time  to  time.  It  is  redeemable,  at  the 
option  of  the  company,  at  any  time,  by  the  payment  of  its  par  value  in  cash 
to  the  holder.  This  certificate  is  transferable  by  assignment  in  writing,  by 
the  owner  or  attorney,  on  the  books  of  the  company,  at  its  office  in  the  city 
■of  New  York,  or  at  any  transfer  agency  thereof,  and  not  otherwise,  except 
that,  when  transferred  and  certified  to  bearer,  it  will  pass  by  mere  delivery, 
such  transfer  to  be  certified  hereon  by  the  company's  transfer  agent.  In 
witness  wheieof  the  said  company  has  caused  this  certificate  to  be  signed  by 
its  president  and  treasurer,  with  the  seal  of  the  company  affixed. 

"Dated  at  the  eity  nf  New  York  this day  of ,  188  . 

[l.  s.]  " ,  President. 

" ,  Treasurer. 

"Thb  Fabmebs'  Loak  asd  Tbcst  Oompant,  Begister  of  Transfers. 

"By ,  Sec'y. 

" ,  President. 

"This  certificate  is  exchangeable  for  others  in  multiples  of  one  hundred 
dollars." 

And,  while  it  provided  for  this  redemption  by  the  company  otherwise  than 
by  the  location  and  conveyance  of  its  land,  it  in  no  manner  prohibited  the 
company  from  afterwards  using  the  scrip,  as  long  as  it  remained  uncanceled, 
for  the  promotion  or  security  of  its  business  or  interests,  where  either  object 
could  in  this  manner  be  best  attained.  And  it  was  considered  in  Brown  v. 
Coal  Co.,  49  Pa.  St.  270,  that  such  scrip  Itself  constituted  the  contract  between 
the  company  and  the  bolder.  Id.  273.  And  if  that  principle  should  be  ap- 
plied to  the  disposition  of  this  action,  then  there  was  no  legal  obstacle  in  the 
way  of  the  company,  after  the  purchase  of  the  scrip  in  controversy,  to  retain 
it,  without  cancellation  or  retirement,  to  meet  any  contingency  in  its  affairs 
which  might  suggest  the  necessity  of  the  use  and  distribution  which  was  act- 
ually, in  this  Instance,  made  of  it;  for,  where  the  company  may  be  subjected 
to  no  prohibition,  either  expressed  or  implied,  for  the  future  use  of  instru- 
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menta  of  this  character,  they  may  be  employed  and  disposed  of  to  meet  its  nfr- 
cessities,  or  promote  its  interests.  Bank  v.  Brure,  17  N.  Y.  607,  511;  Vail  y. 
Hamilton,  85  N.  Y.  453, 457, 458;  Williams  v.  Manvfacturing  Co.,  3  Md.Cb. 
418,  452;  Dupee  v.  Water-Power  Co.,  114  Mass.  37.  43;  Barry  v.  RaUway  Co., 
34  Fed.  Rep.  829.  And  a  purchase  of  the  scrip  without  intending  to  cancel  ac 
retire  it  would  not  subject  the  company  to  the  inability  to  use  it  again,  if  cir- 
cumstances should  arise  indicating  that  use  to  be  proper,  as  well  as  consistent 
with  the  rights  of  the  stockholders  and  of  the  company  itself.  That  would  be 
an  entirely  different  case  from  the  one  presented  in  Boekes  v.  Hathom,  20 
Hun,  503,  where  the  instruments  in  controversy  had  actually  been  paid  and 
satisfied. 

To  maintain  the  inability  of  the  company,  or  of  its  directors,  to  direct  &  dis- 
tribution of  this  scrip  among  the  stoclsholders  of  the  company,  reliance  has 
been  placed  upon  a  plan  proposed  to  the  persons  interested  in  the  property  by 
a  committee  appointed  for  that  purpose.  Their  action  was  tal^en  in  January, 
1880;  and,  as  a  part  of  the  plan  which  was  recommended  by  them,  it  was 
stated  tliat  the  corporation  designed  to  be  formed  "should  issue  scrip  to  the 
amount  of  $6,000,000,  to  be  divided  pro  rata  among  its  stockholders,  and 
to  be  receivable  in  payment  of  75  per  cent,  of  the  price  of  its  lands  at  its  regu- 
lar selling  rates,  with  an  option  to  the  company  to  retire  the  scrip  from  time 
to  time  by  the  payment  of  its  par  value,  and  liberty  to  purchase  it  out  of  the 
company's  surplus  funds,  under  public  notice  and  sealed  proposals,  at  the  low- 
est prices  at  which  it  may  be  offered."  And  the  scrip  now  in  dispute  whs 
obtained  in  the  manner  last  mentioned,  and  it  also  oould  be  under  the  Ian- 

?;nage  of  the  certificate  itself.  It  was  purchased  in  part  from  moneys  obtained 
rom  the  company  from  the  sale  of  its  lands,  and,  to  the  extent  of  9240,000, 
by  money  which  the  company  had  borrowed  to  l>e  used  in  the  parchase  of 
land-scrip;  and,  when  the  demurrer  in  the  other  action  was  before  this  court, 
it  was  considered,  as  it  was  also  held  upon  the  trial  of  this  action,  that  scrip 
80  purchased  could  not  afterwards  be  used  by  the  company  or  its  directors  hy 
way  of  distributing  it  in  the  nature  of  a  dividend  among  its  stockboldets. 
And  it  may  be  that  this  clause  in  the  plan  reported  by  the  committee  for  the 
management  of  the  affairs  of  the  parties  interested,  through  the  medium  of  a 
corporation,  should  be  referred  to  as  a  restraint  intended  to  be  observed  by 
the  directors  and  the  company  itself;  for,  in  instruments  of  the  nature  of  the 
certificates  issued,  reference  may  be  made  to  the  proceeding  or  contemporane- 
ous  action  bringing  them  into  existence.  CoddingUm  v.  Davis,  1  N.  Y.  186; 
King  v.  BaiTfm,  109  N.  Y.  267,  288,  16  N.  E.  Rep.  332. 

But,  even  if  this  clause  in  the  plan  recommended  and  adopted  should  be 
held  to  be  applicable  to  the  power  of  the  company  or  of  its  directors  over  these 
scrip  certificates,  it  would  not  preclude  the  use  which  they  in  fact  made  u( 
them:  for  it  Is  not  to  be  construed,  neither  was  it  in  the  decision  of  the  appeal 
in  the  first  action,  as  prohibiting  the  preservation  of  the  certificates  iincao- 
celed  and  unretired,  and  their  future  use  by  the  company  if  that  shonld  be- 
come necessary  for  its  own  protection,  or  the  protection  of  those  interested 
as  stockholders  in  its  capital  and  property.  No  contingency  of  the  character 
of  that  which  appears  to  have  arisen  in  the  affairs  of  the  company  was  dis- 
closed by,  or  contemplated  in,  the  preceding  action;  and  its  effect  upon  the 
power  and  authority  of  the  directors,  accordingly,  could  not  be  considered  nor 
determined  at  that  time.  But,  under  the  issues  framed  by  the  answers,  it 
has  been  made  to  appear  that  a  necessity  arose  for  the  use  of  these  certificates 
whicii  could  be  successfully  met  and  avoided  in  no  other  manner.  It  was 
shown  for  this  purpose  that  the  lands  vested  in  the  company  which  was  formed 
under  the  plan  recommended  for  adoption,  and  which  was  adopted,  had  pre- 
viously been  donated  to  other  corporations  created  by  the  laws  of  the  state  of 
Texas.  A  portion  was  donated  to  the  Houston  &  Great  Northern  Railroad 
Company,  and  another  part  to  the  International  Railroad  Company;  and  tbew 
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lands  weie  mortgaged  to  secore  bonds,  and  owned  by  the  persons  for  whose 
benefit  and  protection  the  action  already  mentioned  was  taken.  These  lands, 
together  with  other  property,  and  shares  In  still  another  company,  were  con- 
veyed and  transferred  to  a  committee  for  the  benefit  of  the  bonded  creditors; 
and  under  the  plan  which  was  finally  adopted,  and  resulted  In  the  Incorpora- 
tion of  the  New  York  &  Texas  Land  C!ompany,  these  lands,  shares,  and  in- 
terests were  conveyed  and  transferred  to  that  company.  It  was  made  to  ap- 
pear in  the  coarse  of  the  trial  that,  under  the  constitution  and  laws  of  the 
state  of  Texas,  in  which  these  lands  were  all  situated,  unless  they  were 
disposed  of  and  conveyed,  to  the  extent  of  one-half,  at  the  expiration  of  15 
years  from  the  time  when  they  were  donated,  they  would  be  forfeited  to 
the  state,  and  that  a  transfer  of  the  lands  from  one  corporation  to  another 
was  not  such  a  disposition  of  them  as  would  relieve  them  from  the  effects  of 
these  provisions.  At  the  time  when  the  resolution  was  adopted  by  the  direct- 
ors for  the  division  of  these  certificates  among  the  stockholders,  the  period 
was  close  at  hand  when  this  forfeiture  could  be  insisted  npon  and  enforced; 
and  it  was  to  prevent  the  forfeiture  that  the  directors  resolved  to  distribute 
these  certificates  among  the  stockholders  of  the  company,  for  them  to  take  up 
its  land  by  the  use  of  the  certificates,  and  thereby  avoid  the  risk  of  this  for- 
feiture. That  was  stated  in  the  circular  of  the  directors  themselves,  issued 
to  the  stockholders  under  the  date  of  the  13th  of  April,  1887.  It  was  there 
stated  that  various  plans  for  meeting  the  emergency  had  been  considered,  "and 
none  has  seemed  so  fair  as  to  distribute  the  scrip  which  tlie  company  has 
bought  from  time  to  time  among  the  stockholders  with  whose  money  it  was 
bought,  and  to  ask  them  to  use  it  in  exchange  for  land,  as  the  means  of  divest- 
ing the  company  of  the  land  whose  title  is  thus  threatened,  and  getting  the 
land  into  tb^r  own  possession."  The  action  preceding  and  resulting  in  this 
circular,  and  the  distribution  of  the  scrip,  appears  to  have  been  taken  In  good 
faith  for  the  protection  of  the  company,  and  the  owners  of  its  stock,  against 
the  possibility  of  this  forfeiture;  audit  was  induced  by  a  state  of  facts  in  no 
way  brought  to  the  attention  of  the  court  in  the  decision  of  the  appeal  taken 
In  the  first  action.  And  no  language  contained  in  the  certificate  itself,  or  in 
the  plan  recommended  to  the  adoption  of  the  beneficial  owners  of  the  proper- 
ty, prohibited  the  directors  of  the  company  from  acting  in  this  manner  to 
meet  and  avoid  the  impending  risk.  What  this  clause  in  the  plan  related  to 
was  ttie  disposition  which  should  be  made  of  the  certificates  obtained  through 
purchase  by  the  company  ander  an  ordinary  and  known  state  of  circumstances. 
It  was  not  intended  by  it — neither  was  any  intimation  contained  in  it,  or  in 
the  certificate  itself — to  prohibit  the  directors  or  the  company  from  continuing 
the  purchased  shares  in  existence,  and  afterwards  using  them  for  the  promo- 
tion of  this  object.  It  was  a  necessity  not  contemplated  by  anything  con- 
tained in  the  plan  or  in  the  certificate;  but  it  was  left  to  be  met  and  avoided, 
as  it  best  could  be,  by  any  means  adapted  to  that  end  which  might  be  pos- 
sessed by  the  company.  These  shares  were  purchased  and  acquired  without 
cancellation  or  retirement,  and  they  were  in  that  condition  when  it  was  re- 
solved by  the  board  of  directors  to  make  this  use  of  them.  Other  certificates, 
which  had  been  previously  purchased  and  canceled,  were  not  employed  or  dis- 
tributed in  this  manner;  but  the  distribution  whs  limited  to  the  certificates 
which  the  company  had  in  its  possession  in  an  uncanceled  condition,  and  it 
was  llierefore  at  liberty  to  use  them  to  bring  about  this  result. 

But,  even  if  it  should  be  held  that  the  directors  had  transcended  their  au- 
thority in  directing  and  making  the  distribution  whicli  they  did  of  these  cer- 
tificates, still  there  seems  to  be  no  substantial  foundation  for  this  action,  for 
the  reason  that  neither  the  company  itself,  nor  the  owners  of  its  stock,  were 
injured  in  the  least  degree  by  what  appears  to  have  taken  place.  Nominally 
the  company  did  in  this  manner  enlarge  its  liability,  but  that  was  done  only 
in  favor  of  tlie  owners  of  its  stock,  and  for  the  protection  and  security  of  their 
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interesta;  and  if  the  company,  in  any  respect,  should  be  considered  to  hmn 
been  the  loser,  the  owners  o^*  the  stocdc  gained  precisely  what  the  company  had 
lost.  That  equalized  the  proprietary  condition  of  each  one  of  the  stockhold- 
era,  for  they  gained  by  the  certificates  all  that  the  company  had  parted  with. 
They  were  the  persons  who  were  the  beneflcial  owners  of  the  property  whose 
title  was  vested  in  the  corporation,  and  that  ownership  was  in  no  respect  ia- 
terfered  with  or  diminished  by  the  division  of  these  certificates  among  the 
stockholders. 

It  was  further  shown  at  the  trial  that  no  more  than  $980,300  in  land-actip 
certificates  remained  outstanding  against  the  company,  and  that,  to  meet  this 
scrip,  it  still  owned  2,287,496  acres  of  land;  and  this  land  was  equal,  and  part 
of  it  better,  in  quality,  than  that  whicii  had  previously  been  disposed  of  by 
the  company,  and  of  the  value  of  near  $3,000,000.  There  was,  accordingly, 
not  the  slightest  difficulty  in  the  way  of  the  owners  of  the  outstanding  certifi- 
cates— only  three-fourths  of  the  par  value  of  which  could  be  applied  in  the 
purchase  of  the  land — securing  complete  satisfaction  for  those  held  by  them 
out  of  the  property  still  vested  in  the  corporation;  and  this  ability  fully  pro- 
tected the  owners  of  the  company's  land  certificates,  including  the  plaintiffs 
themselves,  from  all  possibility  of  loss  arising  out  of  the  distribution  and  use 
of  the  $1,125,000  of  certificates  forming  the  subject  of  the  plaintiff's  com- 
plaint. And  this  use  of  the  certificates  received  the  approval  and  sanction  of 
18,142  votes  of  the  stockholders  of  the  company,  against  the  dissent  of  no 
more  than  981  votes.  It  is  probably  true,  if  the  distribution  of  these  certifi- 
cates among  Ihe  stockholders  were  unlawful  and  injurious  to  even  this  mi- 
nority of  the  company,  that  the  action  would  rest  upon  a  sound  legal  founda- 
tion; for  a  small  minority  of  stockholders  are  entitled  to  protection  and 
redress  against  the  unlawful  misconduct  of  a  majority,  whether  large  or  small. 
But,  as  the  facts  have  presented  this  case,  no  loss  or  injury  could  be  incurred 
by  the  objecting  minority  through  the  action  of  these  directors.  If  the  cer- 
tificates were  unlawfully  distributed,  then  the  plaintiffs  were  jostifled  in  re- 
fusing to  receive  those  apportioned  to  the  shares  of  stock  held  by  themselves, 
and  in  a  proper  case  might  be  entitled  to  be  made  equal  with  the  other  share- 
holders in  the  distribution,  by  the  payment  to  them,  by  the  company  or  tba 
directors,  of  a  sum  which  would  place  them  upon  an  equality  with  the  stodc- 
holders  accepting  their  shares  of  these  certificates.  But,  if  that  should  take 
place,  no  substantial  difference  would  be  produced  in  the  affairs  of  the  com- 
pany; for  it  would  retain  subject  to  its  disposition  the  land  which  might  be 
located  under  the  certificates  refused  by  the  plaintiffs,  and  in  that  manner  be 
able  to  reimburse  itself  for  what  they  could  recover  for  their  own  indemnity. 
There  would  in  that  event  be  no  loss  whatever  encountered  by  either  side,  and 
no  substantial  gain  experienced  by  the  plaintiffs  themselves.  There  were  no 
facts  in  the  case  upon  which  their  action  could  be  maintained,  and  the  court 
was  right  in  dismissing  their  complaint;  and  the  judgment  should  be  af- 
firmed. 

Bbadt,  J.,  concurs.    Yak  Bbuiit,  F.  J.,  dissents. 
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Bbaot  v.  Matob,  Etc.,  of  thb  Gnnr  of  Nbv  Yobk. 
(Superior  Court  qf  New  York  City,  Oeneral  Term.    Hay  S,  IflOa) 

1.  ICvmOIPAL  CORPOKATIONS— BtSBBT  iMPBOVXICmTB— Aoobftanob. 

Where  a  contract  to  grade  a  street  required  the  work  to  be  done  to  the  astlsfao- 
tton  of  the  commissioner  of  public  works,  and  according  to  the  plans  and  specifica- 
tions, and  a  certificate  of  completion  and  aooeptance  has  been  signed  by  the  com- 
missioner of  public  worlES,  and  other  officers  connected  with  street  improvements, 
and  It  is  not  denied  that  the  work  was  done  as  directed  by  those  officers,  a  conten- 
tion, after  the  street  has  been  in  use  for  four  years  without  objection  to  the  worlc, 
that  the  rock  was  not  taken  out  below  the  onrb,  as  required  by  the  contract,  cannot 
be  sustained ;  and  a  Terdlot  is  properly  directed  for  the  contract  prioe  of  the  work. 
S.  Bjuce — Imfbaohmbnt  or  BNOnrBiR's  Csbtitioatb. 

To  impeach,  on  the  ground  of  fraud  or  mistake,  the  engineer's  oertlflcate  as  to 
the  amount  of  work  done,  the  evidence  must  be  olear  and  positive. 

Appeal  from  jnrjr  term. 

Action  by  Bernard  Brady  against  the  mayor,  aldermen,  and  commonalty  of 
tbe  city  of  New  York.  The  trial  court  ordered  a  verdiot  for  tlie  plaintiff  on 
the  first  cause  of  action,  and  dismissed  iiis  complaint  on  the  second  cause  of 
action;  the  reasons  assigned  at  folio  178  of  the  case  being  as  follows:  "Tbe 
alleged  second  cause  of  action  is  that,  by  making  a  false  Qnal  certificate,  the 
engineer  in  charge  allowed  to  the  plaintUX  7,783  cubic  yards  of  earth  less  than 
should  have  been  allowed  to  him.  If  this  had  been  so,  it  would  involre  that 
tbe  same  number  of  cubic  yards  of  rock  were  allowed  in  place  of  the  earth, 
when  they  should  not  have  been  allowed  at  all.  The  consequence  would  be 
that  the  entire  final  certificate  would  have  to  be  disregarded,  and  the  plaintiff, 
if  he  could  recover  at  all,  would  have  to  recover  both  upon  his  first  as  well  as 
npon  his  second  cause  of  action,  without  any  certificate  at  all.  This  he  prob- 
ably could  dd,  it  upon  tbe  proofs  the  case  were  one  of  a  fraudulent  certificate, 
or  one  of  no  certificate  at  tdl,  because  the  proper  certificate  was  unreasonably 
withheld,  like  the  case  of  an  architect  who  unreasonably  withholds  tbe  proper 
certificate.  There  are  also  some  cases  in  which  a  palpable  mistake  has  been 
sometimes  held  to  have  the  same  effect,  but  in  every  such  case  the  palpable 
mistake  was  a  mistake  so  palpable  that  it  was  clear  beyond  dispute.  But  the 
evidence  in  this  case  does  not  establish  such  a  case.  IiOaving  out  of  view  for 
a  moment  the  testimony  of  Klinckerfeos,  tbe  testimony  of  all  the  other  wit- 
nesses is  extremely  vague  and  unsatisfactory.  It  really  establishes  nothing. 
The  mere  fact  that  Klinckerfeus,  the  assistant  of  Herman  K.  Yiele,  [the  sur- 
Teyor.]  made  a  certain  map  which  seems  to  support  plaintiff's  contention,  and 
that  Viele,  on  being  shown  said  map,  remarked  to  the  plaintiff,  <  Oh,  I  know 
all  about  that,'  is  not  sufHcient  to  establish  that  subsequently  Yiele  made  a 
wrong  or  fraudulent  classification  of  tbe  quantities  of  earth  and  rock.  Klinck- 
erfeus may  have  made  that  map  according  to  certain  appearances  as  they  pre- 
sented themselves  to  him,  at  a  certain  time;  but  Yiele  was  the  man  who  sub- 
sequently had  to  make  the  final  classification  of  the  quantities  upon  tbe  facts 
and  circumstances  in  tbe  case,  according  to  the  peculiar  provisions  of  the 
contract.  These  provisions,  certainly,  were  very  peculiar;  and,  according  to 
them,  Yiele's  decision,  in  the  absence  of  fraud  or  palpable  mistake,  was  to  be 
final.  There  being  no  evidence  of  fraud,  or  such  a  palpable  mistake  as  is 
equivalent  thereto,  the  consequence  is  that  the  final  classification  of  quanti- 
ties, and  the  quantities  as  classified,  as  made  by  Herman  K.  Yiele  under  and 
in  pursuance  of  the  provisions  of  the  contract,  must  be  held  to  be  conclusive 
upon  tbe  parties;  and  by  this  I  mean  upon  both  parties.  Tlie  consequence  is 
that  the  complaint  must  be  dismissed  as  to  the  second  cause  of  action.  Tbe 
farther  consequence  will  be,  especially  as  the  defendants  have  adiuitted  the 
binding  force  of  the  certificate  upon  them  so  far  as  tbe  classification  of  quan- 
tities and  the  quantities  as  classified  is  concerned,  that  the  defendants,  upon 
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their  defense  as  against  the  first  cause  of  action,  cannot  be  permitted  to  dis- 
turb Ibe  classification  as  made."     Both  parties  appeal. 

Argued  before  Sedgwick,  C.  J.,  and  O'Oobman,  J. 

L.  Laflin  Kellogg,  for  plaintiff.  William  H.  Clark,  Corp.  Counsel,  for  de- 
fendant. 

O'Gobhan,  J.  The  complaint  presented  two  causes  of  action.  As  to  the 
first  cause  of  action,  the  trial  judge  directed  the  jury  to  find  for  the  plaintiff 
in  the  sum  of  $44,163.26,  the  full  amount  of  his  claim,  as  far  as  tliat  cause  of 
action  was  concerned,  and  the  defendant  excepted.  As  to  the  second  caase 
of  action,  which  was  for  the  recovery  of  $62,264,  the  trial  judge  dismissed 
the  complaint,  and  the  plaintiff  excepted. 

As  to  the  first  cause  of  action,  it  was  brought  by  the  plaintiff,  Bernard 
Brady,  as  assignee  of  John  Brady,  to  recover  the  amount  ($37,371.81)  claimed 
to  be  due  said  John  Brady  by  the  defendant,  under  a  contract  for  r^nlating 
and  grading  Ninety-Fifth  street,  in  the  city  of  New  Yoric,  from  Tenth  ave- 
nue to  Riverside  drive.  It  is  admitted  by  the  defendant  that  the  work  done 
by  Brady,  the  assignor,  was  accepted  and  received  by  the  commissioner  of 
public  worlis,  acting  on  behalf  of  the  defendant;  that  all  the  excavation  of  the 
earth  and  rock  called  for  in  the  contract  referred  to  was  completed  in  due 
time.  All  the  work,  so  far  as  required  by  any  of  the  officers  of  the  defendant 
under  the  contract,  has  been  performed  by  the  plaintiff's  assignor,  and  the 
work  has  been  accepted  by  the  defendant.  A  certificate  of  completion  and 
acceptance,  signed  by  the  surveyor,  by  the  superintendent  of  street  improve- 
ments, by  the  chief  engineer  of  the  Croton  aqneduct,  and  by  the '  commis- 
sioner of  public  works,  as  required,  was  duly  made  and  filed.  The  work  pro- 
vided for  in  the  contract  was,  by  its  terms,  to  be  completed  to  the  satisfaction 
of  the  commissioner  of  public  works,  and  in  substantial  aocoi'diftice  with  tbe 
specifications  and  plans  therein  mentioned.  It  is  not  disputed  that  tbe  work 
was  done  as  required  and  directed  by  these  officers,  who  had  the  work  in  charge 
on  behalf  of  tbe  defendant.  The  defense  is  that  a  certain  portion  of  the  rock 
was  not  in  fact  taken  out  two  foot  below  the  curb.  The  testimony  produced 
to  support  that  position  is  Indefinite  and  uncertain.  The  witness  does  not 
deny  that  the  work  was  done  under  the  charge  of  the  engineer  and  assistant 
olHcers  of  tbe  defendant,  and  in  all  respects  as  directed  by  them.  There  is 
nothing  in  the  testimony  to  contradict  tbe  evidence  on  liebalf  of  the  plaintiff 
that  tbe  rock  was  substantially  taken  out  to  tbe  satisfaction  of  tbe  commis- 
sioner of  public  works,  and  of  the  other  officers  of  tbe  defendant.  In  fact  the 
defendant  accepted  the  work,  and  never  required  the  plaintiff's  assignor  to  do 
anything  more  in  performance  of  the  contract;  and  tbestreethas  bet-n  in  gen* 
era!  use  for  four  years  since  it  was  token  possession  of  by  tbe  defendant.  The 
various  officers  of  the  city  who  have  signed  certificates  testifying  to  the  suf- 
ficient completion  of  the  work  by  the  contractor,  Brady,  mast  be  regarded  as 
representing  the  city;  and,  in  the  al)sence  of  any  evidence  of  fraud,  their  de- 
liberate certificate  must  t>e  regarded  as  binding  on  the  city.  MtUhoUand  v. 
Mayor,  etc.,  113  N.  Y.  632,  20  N.  E.  Rep.  856;  People  v.  Stephent.  71  N.  Y. 
550.  The  acceptance  of  the  work,  of  itself,  by  the  city,  without  objection, 
and  the  application  of  the  work,  when  accepted,  to  public  use,  are  strong  evi- 
dence that  the  contract  has  been  practically  and  sufficiently  carried  out.  King*- 
ley  V.  City  of  Brooklyn,  78  N.  Y.  200;  Smith  v.  Alker,  102  N.  Y.  87,  5  N. 
E.  Rep.  791.  Thus  the  preponderance  of  evidence  was  clearly  on  tbe  side  of 
tbe  plaintiff,  and  the  learned  trial  judge  was  justified  in  directing  a  verdict 
for  the  plaintiff.  It  appears  that  the  learned  counsel  for  tbe  plaintiff  and  for 
the  defendant  both  asked  for  the  direction  from  the  court;  and  it  is  my  opin- 
ion that,  as  to  the  first  cause  of  action,  the  direction  of  tbe  trial  judge  was 
clearly  right. 
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As  to  the  second  cause  of  action,  the  trial  Judge  dismissed  the  complaint; 
and  his  ruling  is  fully  justisfled  by  the  reasons  given  by  him  on  the  triai,  and 
which  are  set  forth  in  page  44,  folio  178,  of  the  case  on  appeal.  The  plain- 
tiff's contention  that  the  certificate  of  the  defendant's  official  engineer  in 
charge  of  the  work  was  wrong,  to  the  injury  of  the  contractor,  by  reason  of 
the  fraud  or  corruption  of  the  engineer,  is  not  sustained  by  such  clear  pre- 
ponderance of  evidence  as  is  required  In  proof  of  such  a  charge.  Indeed,  the 
strong  presumption  of  the  correctness  of  the  official  certificate,  which  went 
far  to  support  the  plaintiff's  tirst  canse  of  action,  tended  to  defeat  bis  conten- 
tion as  to  the  second  cause  of  action. 

On  the  whole  case,  I  am  of  the  opinion  that  no  substantial  error  has  been 
committed  at  the  trial,  and  that  the  Judgments  as  entered  below  should  be  in 
all  lespecta  affirmed. 


Brookman  v.  Btteix. 
{Commcn  Fteai  of  New  York  City  and  CowrOUt  Oeneral  Term.    April  7, 1890.) 

APFUX — DbCIBION — RXTSBSAI^ 

Where,  in  an  action  for  chattels  nnlawfnlly  detained  by  defendant,  the  court  finds 
for  plalntiil,  but  assesses  the  valne  at  less  than  the  undispated  eridenoe  shows  It 
to  hie,  the  judgment  will  be  reversed,  and  a  new  trial  ordered,  as  the  appellate 
court  cannot  render  judgment  for  the  valne. 

Appeal  from  fifth  district  court. 

Action  by  Mary  Brockman  against  Heniy  Buell.    Plaintiff  appeals  fiom  a 
judgment  in  her  favor,  because  it  was  not  sufficiently  favorable. 
Argued  before  Labrehokb,  C.  J.,  and  Bisohoff,  J. 
X.  H.  Diokenon,  for  appellant.    B.  Hoffman,  for  respondent 

Labrehobe,  C.  J.  This  action  was  brought  by  the  plaintiff  to  recover 
possession  of  one  sorrel  horse  valued  at  $200,  and  one  set  of  blankets  and 
harness  valued  at  $50.  The  answer  is  a  general  denial  and  demand  forabill 
of  particulars.  Issue  was  Joined  in  the  court  below,  and  Judgment  rendered 
on  December  27, 1889,  in  favor  of  the  plaintiff  for  $40,  with  costs.  Plaintiff 
claims  as  mortgagee  in  possession  of  the  property,  and  brings  suit  for  the  re- 
turn thereof  or  its  value.  The  mortgage  in  question  was  given  by  the  de- 
fendant to  the  plaintiff  to  secure  the  sum  of  $800,  one  day  after  the  date 
thereof.  In  such  case  no  demand  was  necessary,  it  not  being  a  mortgage  pay- 
able on  demand,  and  the  commencement  of  the  action  constituted  such  de- 
mand. As  the  court  below  found  in  favor  of  the  plaintiff,  thereby  establish- 
ing her  right  to  recover  the  property  or  its  value,  it  is  somewhat  difficult  to 
understand  the  reason  for  the  amount  awarded.  The  testimony  appears  to 
be  undisputed  that  the  value  of  the  horse  was  $200.  Evidently  the  court  did 
not  take  this  into  consideration  in  assessing  the  damages.  We  are  asked  to 
render  a  judgment  in  plaintiff's  favor  for  the  value  of  the  horse.  This  is  not 
the  province  of  an  appellate  oourt.  The  Judgment  appealed  from  must  be le- 
versedt  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 


In  n  Lenox's  Estate. 
(Surrogate's  Court,  New  Torh  CovMbu.    April  17,  UM.) 

laOkOt  Tax— EXKMFTIONS— ALMBHOnSBS. 

A  home  for  aged  women,  whloh  charges  board  for  Its  inmates,  is  not  an  <*alma- 
honse, "  so  as  to  exempt  a  legacy  to  It  from  the  legacy  tax. 
Saio— Pdbe  Cbakitt. 

An  association  to  improve  the  condition  of  the  poor,  which  dispenses  its  ben- 
efits without  any  charge  whatever,  and  keeps  a  place  where  money  Is  disbursed  to 
the  needy.  Is  an  almshouse,  within  the  deHnition  of  a  "pure  charity,  "so  astoexempt 
a  legacy  to  it  from  the  legacy  tax,  although  It  has  no  house  where  the  poor  are 
lodged. 
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8.  Sams— PuBLio  LtBKASiE8. 

Under  Laws  N.  Y.  1870,  o.  S,  1 8,  declaring  the  real  and  personal  property  of  the 
Lenox  Library  to  be  exempt  from  taxation,  in  the  same  manner  as  tliat  of  the  other 
oorporated  public  libraries  of  New  York  state,  a  bequest  to  that  inatitution  Is  not 
subject  to  the  legacy  tax. 

Henrietta  A.  Lenox  made  several  bequests  to  institutions.  The  qaestioii 
presented  is  whettier  these  legacies  are  subject  to  taxation,  under  the  collateral 
inberitance  net. 

Totonsend,  Dyett  dt  Einstein,  for  the  Fresbyterian  Home  for  Aged  Women 
in  the  city  of  New  York.  John  B.  Parsons,  for  the  Board  of  Home  Mia- 
slons  of  the  Presbyterian  Charch,  etc.  Bangs,  Stetson,  Traay  &  MacYeagh,, 
for  the  American  Bible  Society.  Hamilton  Odell,  for  the  executors.  Strong 
di  Cadwalader,  for  the  Kew  York  Association  for  Improving  the  Condition 
of  the  Poor.  B.  P.  Dos  Passos,  tor  the  District  Attorney.  Theodore  W. 
Myers,  for  the  comptroller. 

Bansom,  S.  The  district  attorney  objects  to  the  report  of  the  appraiser  be- 
cause be  has  failed  to  report  as  subject  to  the  collateral  tax  legacies  to  the 
Lenox  Library,  Board  of  Home  Missions  and  Board  of  Foreign  Missions  of  the 
Presbyterian  Church.  Counsel  for  the  New  York  Association  for  Improving 
the  Condition  of  the  Poor  and  for  the  Presbyterian  Home  for  Aged  Women 
object  to  the  report  because  the  appraiser  has  reported  the  legacies  to  these 
two  institutions  as  subject  to  the  tax.  Each  claims  exemption  as  an  alms- 
house. The  American  Bible  Society  objects  also,  and  claims  exemption  under 
an  order  of  my  predecessor,  entered  December  30,  1887,  declaring  it  exempt. 
This  order  was  entered  without  notice  to  the  comptroller,  and  under  my  rul- 
ing in  lie  Hoohster,^  Surr.  Dec.  1889,  p.  354,  the  comptroller,  not  having  no- 
tice, is  not  bound  by  the  order.  Under  the  decision  in  Catlin  v.  Trustees,  IIS 
N.  Y.  138, 20  N.  £.  Bep.  864,  the  legacy  to  the  American  Bible  Society  is  sub- 
ject to  the  tax.  The  i^esbyterian  Home  for  Aged  Women  charges  board  for 
the  persons  admitted  to  the  home.  I  have  repeatedly  held  that,  where  in- 
mates of  such  Institutions  are  required  to  pay  for  any  of  the  benefits  received, 
the  institution  is  not  an  almshouse,  not  being  appropriated  wholly  for  the 
poor,  and  is  therefore  subject  to  the  tax.  The  trustees  of  the  general  assem- 
bly of  the  Presbyterian  Church,  though  appearing  upon  the  motion  day  and 
obtaining  time  to  file  affidavits,  etc.,  if  they  desir^,  have  not  availed  them- 
selves of  this  privilege.  This  corporation  is  subject  to  the  tax.  CaUin's 
Case,  supra.  By  chapter  2  of  the  Laws  of  1870,  the  Lenox  Library  was  in- 
corporated. By  section  8  of  said  chapter,  the  property,  real  and  personal,  of 
the  said  corporation  Is  declared  to  be  exempt  from  taxation.  In  the  same  man- 
ner as  that  of  the  other  incorporated  public  libraries  of  this  state;  thus  mee^ 
ing  tlie  requirements  of  the  CaUin  Case,  and  the  appraiser  was  right  in  not 
reporting  it  as  subject  to  the  tax.  The  Boards  of  Home  and  Foreign  Mis- 
sions of  the  Presbyterian  Church  each  claim  exemption  under  orders  of  a  for- 
mer surrogate.  An  appeal  from  those  orders  is  now  pending.  It  is  unneces- 
sary, therefore,  to  consider  the  question.  The  New  Yorl^  Association  for  Im- 
proving the  Condition  of  the  Poor  presents  strong  claims  for  exemption.  It 
is  a  pure  charity,  dispensing  its  benefits  without  any  charge  whatever.  The 
fact  that  it  has  no  house  where  the  poor  are  lodged  does  not  seem  to  me  to  take 
it  out  of  the  almshouse  class.  It  keeps  a  place  where  money  is  disbursed  to  the 
needy,  and,  while  it  does  not  furnish  lodgings,  it  provides  the  means  there- 
for.   I  think  it  is  exempt.    Submit  appropriate  order. 

*  Order  restoring  cause  to  calendar  for  July  11, 1889,  not  reported. 
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^•.  ,       ^^  -  BFENTEB  «.  MOSHEB. 

',v'.v4  .  ""rm,  Second  Department    May  18, 1890.) 

;""'  V      '•  BT  CotJBT. 

J^'  oy  a  judge,  on  a  trial  wlthont  a  jniy,  will  not  b0 

."_   '>'\^  ♦  ^k  vistimony  1b  evenly  balanced. 

-   -T^*'  K^^k.  \Ve8tche8ter  county. 

".•  ^  ";/*;/ V^  v>  set  aside  conveyances  executed  by  her  to  defendant, 

■'•^^  V^  i  the  ground  of  fraud  and  undue  influence.     The  de- 

\.  *'^  jeeds  were  given  in  consideration  of  love  and  affection, 

\  .it  to  support  plaintiff  and  her  husband  daring  their  lives. 

..  '  .uent  for  plaintiff.    Defendant  appeals.   After  thetaking  of  the 

..iff  died,  and  her  executor,  George  W.  Carpenter,  was  substituted 

ed  before  Barnard,  P.  J.,  and  Pratt,  J. 
O.  dk  L.  S.  Hulse,  for  appelluit.    John  H.  Clapp,  tor  nspondent. 

Pratt,  J.  The  case  presents  a  ttAx  question  of  fact,  with  abundant  evi- 
dence to  sustain  the  decision.  As  the  trial  judge  had  the  advantage  of  seeing 
the  witnesses,  it  would  be  manifestly  unwise  to  interfere  with  his  conclusions 
in  a  case  where  the  testimony  Is  so  evenly  balanced.  It  may  also  t)e  remarked 
that  the  burden  of  proof  rested  upon  the  l)eneflciary.  C<ue  T.  Case,  1  N.  Y. 
Supp.  714.  The  case  of  Sweet  v.  Bean,  67  Barb.  91,  is  also  in  point;  and  the 
criticisni  made  upon  the  agreement  in  that  case,  as  not  containing  the  stipa- 
lation  for  support  of  the  grantor,  is  equally  applicable  hera  The  Judgment 
must  be  afiBrmed,  with  costs. 

Shaw  v.  Shaw. 
(SupreriM  Court,  Qmeral  Term,  Second  Department,    May  IS,  1890.) 

TtkUBUVKUT  CONTITANCBB — InTXUIROB  Of  G-RAlTm. 

A  transfer  of  her  property  by  a  woman  to  her  intended  bnsbaod  oannot  be  sus- 
tained in  his  favor  where  he  testifies  that  he  had  no  affection  tor  her,  and  refused 
to  marry  her  on  any  terms  other  than  an  absolute  conveyance  to  him  of  all  her  prop- 
erty, and  letters  which  passed  between  them  show  an  infatuation  on  iier  part  whiok 
might  impel  her  to  give  Um  all  her  estate  free  from  any  oondltionn. 

Appeal  from  special  term,  Westchester  county. 

Actiou  by  Emma  L.  Shaw  against  her  husband,  Winfleld  S.  Shaw,  to  com* 
pel  him  to  account  for  914,680.42,  received  by  him  from  her  prior  to  their 
marriHge.    There  was  a  decree  for  plaintiff,  and  defendant  appeals. 

Argued  before  Barnard,  F.  J.,  and  Pratt,  J. 

Havetu  dt  Beebe,  for  appellant.    Abner  C.  Thomas,  for  respondent. 

Pratt,  J.  Three  witnesses  testify  that  defendant  received  plaintiff's  funds 
upon  a  trnst  to  invest  them  for  her  benefit.  The  court  below  credited  the  tes- 
timony, and  his  decree  requiring  defendant  to  account  must  be  sustained. 
The  defendant  strenuously  insists  that  the  complaint  charges  him  with  fraud- 
ulently obtaining  the  plaintiff's  money,  and  claims  that  the  judgment  against 
blm  is  erroneous,  for  the  reason  that  no  fraud  is  shown.  If  his  construction 
of  the  complaint  is  correct,  his  own  testimony  that  he  took  plaintiff's  money 
without  intending  to  hold  it  for  her  benefit,  taken  in  connection  with  the  tes- 
timony of  the  witnesses  that  it  was  given  for  that  purpose,  seems  suflSciently 
to  establish  fraud.  Defendant  testified  that  plaintiff  g^ve  him  her  money 
three  days  before  their  wedding,  without  any  trust  for  her  benefit,  and  in  coa> 
sideration  of  the  marriage.  He  says  he  had  no  affection  for  the  plaintiff,  and 
refused  to  marry  her  upon  any  other  terms  than  an  absolute  conveyance  to 
him  of  all  her  property  free  from  any  trust  in  her  favor.  She  did  not  consnlt 
v.9H.Y.B.no.l2 — 67 
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her  friends  upon  the  subject,  nor  have  legal  advice.  She  had  recently  passed 
the  age  of  21  years.  Befendant  had  some  experience  as  a  business  man.  The 
lettei-s  written  by  plaintiff  to  defendant,  and  by  him  put  in  evidence,  abun. 
dHtitly  establish  an  infatuation  upou  her  part  which  might  impel  her  to  give 
plaintiff  all  her  estate  free  from  any  conditions.  Upon  the  facts  as  stated  bj 
defendant,  we  fail  to  see  bow  the  transfer  to  him  of  the  property  of  bis  in- 
tended wife  could  be  sustained.  Cooke  v.  Lamotte,  15  Bear.  234.  holds  that, 
where  any  relation  exists  by  virtue  of  which  one  person  is  able  to  exercise  domin- 
ion over  another,  the  court  will  annul  a  transaction  under  which  a  person  pos- 
sessing that  power  takes  a  benefit,  unless  he  can  show  the  transaction  wass 
ri},'hteous  one.  Page  v.  Home,  11  Beav.  227, 236,  was  a  case  where  a  woman, 
a  day  before  marriage,  revoked  a  marriage  settlement  in  consequence  of  whieli 
all  her  personal  property  vested  in  her  husband  upon  the  marriagp.  Upon 
the  trial  the  wife  testifies  in  favor  of  her  husband,  but  the  court  held  the  rev- 
ocation void.  Baker  t.  Loader,  L.  R.  16  £q.  49.  An  old  lady  employed  a 
solicitor  to  prepare  deeds  by  which  she  conveyed  all  her  propeity  to  a  third 
party  in  consideration  of  an  agreement  to  be  supported  for  life.  The  court  set 
aside  the  deeds,  and  made  the  solicitor  pay  the  costs,  to  teach  solicitoia  tbat 
they  must  not  encourage  people  in  such  acts  of  folly.  In  Taylor  t.  Taylor, 
8  How.  183,  a  daugliter  who  had  received  a  legacy  made  it  over  to  her  father, 
in  order  to  put  herself  on  an  equality  with  the  other  children.  That  was  set 
aside  by  her  heirs  after  her  death,  because  she  had  had  no  legal  advice,  and 
because  the  couit  inferred  there  must  have  been  undue  influence,  or  she  would 
not  have  done  so  unreasonable  a  thing.  Were  the  facta  in  this  case  such  as 
the  defendant  alleges  them  to  be,  the  conveyance  to  the  defendant  ooold  not 
stand.    Judgment  affirmed,  with  costs. 


Standard  Stock  Fabm  et  at.  «.  National  Tbottiho  Ab8*h  «(  ol. 
(SupreiM  Court,  SpeeUtl  Term,  Erie  Caumiy.    April,  1800.) 

IlUUirCTnON— CONTBICPT. 

The  National  Trotting  AssodatioB,  an  organization  oompoeed  la  part  of  ditving 
park  and  track  assodatlonB,  and  organiied  lor  the  promotion  of  trottiiur  interests, 
was  enlotned  from  investigating  a  charge  of  fraud  then  pending  before  a  commit- 
tee of  the  asaoolation  known  as  the  "Board  of  Review, "  or  from  paaaing  any  order 
of  suspension  or  expulsion  in  the  oase,  or  from  taking  any  farther  aotioo  in  respect 
to  said  charge.  Held,  in  proceedings  for  contempt,  that  the  Congress  of  the  Ns- 
tlonal  Trotting  Association,  composed  of  the  owners  and  repreaentatlveB  of  eseh 
local  raoe-<!ourse  within  this  association,  being  a  different  organization,  and  crested 
for  other  purposes,  could  suspend  the  plaintiff  from  all  privileges  on  the  courses  in 
membership  with  the  National  Trotting  Association  until  the  Injunction  was  dis- 
solved, and  the  charge  of  fraud  legally  Investigated  by  the  botud  of  review. 

Action  by  the  Standard  Stock  Farm,  Frank  L.  Noble,  and  Oeorge  Robens 
against  the  National  Trotting  Association,  P.  P.  Johnson,  of  Lexington,  Ky.. 
M.  J.  Bukeley,  of  Hartford,  Conn.,  and  John  L.  Mitchell,  of  Milwaukee,  Wis. 
This  is  a  motion  to  punish  the  National  Trotting  Association  and  Philip  P. 
Johnson,  as  president,  for  contempt  in  disobeying  a  preliminary  injunction 
order  made  in  February,  1890,  by  a  justice  of  this  court,  at  chambers. 

Norria  Morey  and  M.  J.  Smiley,  for  plaiutlffs.  DanUi  If.  Lockwood  and 
William  B.  Hoyt,  for  defendants. 

CoRLETT,  J.  The  National  Trotting  Association  was  organized  in  1870, 
and  incorporated  in  18S4,  in  the  state  of  Connecticut;  its  hei^-quartera  being 
Hartford.  Its  officers  are  a  president,  secretary,  treasurer,  and  board  of  •{>• 
peals,  consisting  of  15  in  number.  The  present  president  is  Phillip  P.  John- 
son, of  Lexington,  Ky.    The  association  adopted  by-laws  deflning  the  duties 
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of  the  ofiBcers  of  the  corporation.  The  following  by-laws,  rales,  and  legulap 
latlons  are  among  those  adopted: 

Article  2.  Section  1.  "This  association  shall  have  for  its  object  the  im- 
provement of  the  breed  and  the  development  of  horses,  through  the  promo- 
tion of  the  interests  of  the  American  trotting  turf,  the  prevention,  detection, 
and  punishment  of  frauds  thereon,  and  uniformity  in  the  government  of  trot- 
ting and  racing." 

Articles.  Section  1.  "The  offlcera  of  this  association  shall  consist  of  a 
president  and  two  vice-presidents,  to  be  designated  as  '  first  and  second  vice- 
presidents,'  and  a  secretary  and  treasurer.  The  duties  of  the  secretary  and 
treasurer  may  be  discharged  by  the  same  person." 

Article  4.  Section  1.  "The  president  shall  be  ex  officio  a  member  of  the 
board  of  review  and  district  boards,  and  when  present  shall  preside  at  all 
meetings  of  the  association,  and  the  board  of  review  and  district  boards,  and 
lie  shall  have  the  casting  vote  at  such  meetings;  and  whenever,  upon  verified 
petition,  he  sliall  believe  there  is  injustice  or  illegality  in  any  penalty  imposed 
by  an  associate  member,  he  may  temporarily  remove  or  modify  the  same  until 
a  meeting  of  the  proper  board  having  jurisdiction  of  the  matter." 

Article  7.  Section  1.  "The  board  of  appeals  shall  have  general  manage- 
ment, control,  and  superintendence  of  the  affairs  of  this  association,  subject 
to  tlie  rules,  regulations,  and  by-laws." 

Article?.  Sec.  2.  "  To  the  board,  through  the  secretary,  must  be  addressed, 
in  writing,  all  charges  against  any  member  of  this  association,  or  other  com- 
munications intended  for  their  action."  Sec.  3.  "The  Ixiard  shall  examine 
all  evidence  of  fraud,  or  any  other  matter  relating  to  the  turf,  that  is  brought 
before  them,  and  shall  talce  such  measures  to  ascertain  the  truth  or  falsity  of 
all  charges  as  they  shall  deem  necessary  and  proper,  and  they  shall  pass  judg- 
ment in  each  case;  and  they  shall  have  authority  to  fine,  suspend,  or  expel  any 
memtMr  who  shall  refuse  to  obey  the  laws  of  the  association  or  the  orders  of 
the  board,  and  any  member  failing  to  pay  a  fine  so  imposed  may  be  suspended 
until  snch  fine  is  paid:  provided,  that  such  fines  shall  not  in  any  single  case 
exceed  $100.  And  it  is  further  provided  that  the  president,  upon  complaint 
made,  and  after  ascertainment  of  the  truth  thereof,  that  a  member  has  failed 
to  pay  premiums  won  for  more  than  ten  days,  shall  order  such  member  to  be 
suspended  until  such  premiums  be  paid,  or  deposited  with  the  treasurer  of  the 
ITational  Association."  Sec.  4.  "The  tward  of  appeals  shall  consist  of  not 
more  than  fifteen  members,  besides  the  president  and  vice-president,  to  be 
chosen  as  afterwards  provided. "  Sec.  5.  As  a  part  of  the  system  established 
under  these  by-laws,  there  shall  be,  and  there  are  hereby,  created  five  Judicial 
districts,  as  follows:  District  No. one,  to  be  known  as  the  'Eastern  District,' 
composed  of  the  New  England  states  and  the  Dominion  of  Canada,  and  other 
foreign  countries,  having  for  its  place  of  meeting  the  city  of  Hartford,  Conn.; 
district  No.  two,  to  be  known  as  the  'Atlantic  District,'  composed  of  the 
states  of  New  York,  Pennsylvania,  Delaware,  Virginia,  New  Jersey,  Mary- 
land, and  the  District  of  Columbia,  having  for  its  place  of  meeting  the  city  of 
>>ew  York;  district  No.  three,  to  be  known  as  the  ■  Central  District,'  com- 
posed of  the  states  of  Ohio,  Indiana,  West  Yirginia,  Kentucky,  Missouri,  Ar- 
kansas, Louisiana,  and  all  the  states  south  of  the  southern  border  of  Virginia 
and  Kentucky,  having  for  its  place  of  meeting  the  city  of  Cincinnati,  O.;  dis- 
trict No.  four,  to  be  known  as  the  *  Western  District, '  composed  of  the  states 
of  Illinois,  Wisconsin,  Minnesota,  Michigan,  Iowa,  and  Texas,  and  all  the 
western  states  and  territories  not  included  by  name  in  this  or  other  districts, 
having  for  its  place  of  meeting  the  city  of  Chicago,  DL;  district  No.  five,  to 
be  known  as  the  •  Pacific  District,'  composed  of  the  states  of  California,  Ore- 
gon, and  Nevada,  having  for  its  place  of  meeting  the  city  of  San  Francisco, 
Cal."  Sec.  6.  "Three  members  of  the  board  shall  be  chosen  in  each  judiciid 
district,  who  shall  constitute  a  district  board  for  such  district,  of  which  board 
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the  president  and  vice-president  shall  be  ex  offieio  members."  Sec.  7.  "The 
president  shall  from  time  to  time  select  one  of  the  three  members  of  tbe  board 
in  each  jadicial  district  to  be  chairman  of  tbe  board  for  sacfa  district;  and  tbe 
five  chairmen  thus  chosen  shall  coDstitute  a  board  of  review,  of  which  tbe 
president  and  vice-president  shall  be  ex  offiioio  members.  After  a  meeting  of 
the  board  of  review,  and  before  another  meeting  of  the  board,  tbe  president 
shall  again  select  the  chairman  in  each  of  the  said  five  districts,  changing  the 
chairman  in  each  district  when  practicable.  The  president  may  act  as  referee 
in  any  case  wherein  the  parties  thereto  so  request,  and  in  such  case  bis  de- 
cision shall  be  final."  Sec.  8.  "Each  of  said  district  boards  shall  have  juris- 
diction on  all  questions  of  fraad,  or  other  matters  relating  to  thetarf,  arisiDg 
in  said  district."  Sec.  9.  "The  board  of  review  shall  poesess  tbe  antbotity 
conferred  upon  the  board  of  appeals,  and  may  perform  any  of  the  offices  and 
duties  which,  under  the  by-laws  and  rules,  devolve  upon  said  board  of  appeals. 
They  shall  hear  all  appeals  from  the  decisions  and  rulings  of  tbe  district 
boards,  and  they  may  iiear  appeals  from  the  decisions  and  rulings  of  the  judges 
of  any  race,  and  of  the  .teveral  associate  members;  and  they  shall  pass  judg- 
ment in  each  case,  from  which  there  shall  be  no  appeal."  Sec.  10.  "Each dis- 
trict board  shall  meet  upon  tbe  call  of  its  chairman,  or  of  the  president.  In 
all  meetings  of  a  district  board,  two  members,  exclusive  of  the  ezo^Icio  mem- 
bers, shall  be  a  quorum  for  business."  Sec.  11.  "The  board  of  review  shall 
bold  a  meeting  on  the  first  Tuesday  of  December,  1880,  in  the  city  of  New 
York;  and  thereafter  they  shall  hold  a  regular  meeting  on  the  first  Tnesday 
of  December  in  each  year,  as  they  shall  determine:  provided  that,  if  the  board 
shall,  at  its  first  or  any  regular  meeting,  omit  to  determine  the  place  of  its 
next  meeting,  the  president  shall  designate  the  place.  In  all  meetings  of  the 
board  of  review,  three  members  of  the  board,  exclusive  of  the  ex  officio  mem- 
bers, shall  constitute  a  quorum  for  business.  Special  meetings  of  the  boani 
of  review  shall  be  held  when  ordered  by  the  president."  Sec.  12.  "In  ail 
meetings  of  either  district  board  or  board  of  review,  notice  shall  be  sent  to 
the  members  of  the  board  by  the  secretary,  through  the  mall,  not  less  than 
fifteen  days  prior  to  tbe  meeting."  Section  13  relates  to  tbe  subject  of  coats. 
Section  14  is  upon  tbe  subject  of  rehearings.  Section  15  is  that  no  member 
of  a  district  board  shall  sit  in  a  case  once  heard  before  him.  Tbe  othor  sec- 
tions of  article  7  throw  no  light  upon  the  present  controversy. 

Article  8.  Section  1.  "A  delegation  to  a  general  congress  or  any  associa- 
tion meeting  shall  consist  of  one  person,  duly  authorized  in  writing  by  tbe 
president  or  secretary  of  their  respective  associations,  or  proprietor  or  proprie- 
tors of  Individual  courses." 

Art.  12.    Section  1.  "It  shall  be  the  duty  of  each  associate  member  to  ae» 
that  the  rules,  regulations,  and  by-laws  of  this  association  are  rigidly  enforced 
upon  their  respective  courses,  under  penalty  of  suitable  fine  or  expalsion." 
Sec.  2.  "Members  shall  not  allow  their  courses  to  be  used  for  exhibitions  of 
a  character  degrading  to  the  public  standing  of  the  National  Trotting  Associa- 
tion, and  they  shall  be  held  responsible  before  the  board  of  review  for  any 
violation  of  the  rules  of  this  association."    Sec.  3.  "They  shall  keep  on  file, 
for  future  reference,  all  letters,  entries,  and  communications  relating  totiieir 
respective  courses. "    Sec.  4.  "It  shall  be  the  duty  of  each  member  to  forward 
by  mail,  as  registered  matter,  to  the  secretary  of  said  National  Association, 
within  one  week  uf  the  close  of  each  meeting,  the  'Judges'  Book,'  or  official 
record  of  the  meeting  or  race,  said  record  to  contain  the  date,  the  amount  or 
value  of  the  purse,  match,  or  sweepstake,  the  full  terms  and  conditions  of  the 
race,  all  the  entries  received  for  the  same,  the  position  of  each  and  every  botse 
in  each  heat,  the  drawn,  distanced,  and  ruled-out  horses,  the  official  time  of 
each  and  every  heat,  the  signature  of  the  judges,  and  such  notes  and  remaiks 
as  are  necessary  for  an  understanding  of  tbe  whole."    Sec.  5.  "Members  shall 
furnish  to  the  secretary  the  namps  of  all  persons  and  horses  that  have  been 
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fined,  snspended,  or  expelled,  together  with  the  amount  of  fines  and  terms  of 
fluspension.  They  shall  also  furnish  a  list  of  the  officers  of  their  respective 
asdociations  or  courses,  with  their  post-office  address." 

Article  14.  Section  1.  "There  shall  be  a  meeting  or  congress  of  the  mem- 
bers of  this  association,  bieniiially,  on  the  second  Wednesday  in  February,  at 
such  place  as  may  be  chosen  at  the  meeting  next  preceding.  A  written  or 
printed  notice  of  each  meeting  shall  be  mailed,  postage  paid,  and  addressed  to 
the  secretiiry  of  each  member,  at  least  thirty  days  prior  to  such  meeting." 
Sec.  2.  "Each  member  shall  be  entitled  to  one  vote,  and  may  vote  by  a  dSe- 
gi\le  duly  antborized,  who  shall  have  the  power  of  substitution." 

Article  20.  Section  1.  "The  president  may  employ  a  trusty  man  or  men 
to  visit  any  trotting  meeting  or  meetings,  to  learn  if  the  rules  of  this  associ- 
tion  are  properly  observed,  and  to  take  the  time  of  the  horses  in  any  heat  or 
heats  trotted  or  paced  at  such  meeting.  Such  supervisor  or  supervisors  shall 
have  aathority  to  inl^ect  the  records  and  entries  in  possession  of  any  mem- 
bers, when  so  directed  by  the  president.  The  report  of  such  supervisor  or 
supervisors  as  to  said  matters  shall  be  received  by  the  board  of  review  as  ev- 
idence in  any  investigation  by  the  board  relating  thereto."  Sec.  2.  "Any 
member,  or  the  judges  of  any  member,  or  any  party,  thus  reported  guilty  ^ 
violating  said  rules,  shall  be  by  the  president  reported  to  said  board."  Sec- 
tion 3  confers  the  same  power  upon  each  member  of  the  board  of  review  as 
snpervisors  possess. 

Rule  1.  Section  1.  "All  trotting  and  pacing  engagements  and  perform- 
ances over  the  several  courses  which  are  or  shall  be  represented  by  member- 
ship in  the  National  Trotting  Association,  and  each  and  every  person  who 
shiUI  in  any  way  be  concerned  or  employed  therein,  as  well  as  all  associations 
and  proprietors  themselves  who  are  or  shall  become  membera  of  said  National 
Association,  shall  be  governed  by  the  following  rules  from  and  after  Febru- 
ary 8,  1888." 

Bule  6,  §  3,  provides  for  the  description,  names,  and  pedigrees  of  horses  to 
be  entered,  and  punishment  by  the  board  for  deception.  Bule  14  prescribes 
punishment  for  fraudulent  entries,  alterations,  or  concealment  of  identity, 
and  provides  for  punishment.  Kule  15  provides  for  a  reward  for  disclosing 
fraud.  The  provisions  of  rule  16  relate  to  the  manner  in  which  races  shall 
be  carried  on,  the  withholding  of  premiums,  and  upon  the  mailing  of  protests, 
investigation,  and  punishment. 

Bule  26.  Section  1.  "The  judges  of  the  day  or  race  shall  have  authority, 
while  presldin<;,  to  appoint  distance  and  patrol  judges  and  timers  to  inflict 
fines  and  penalties,  as  prescribed  by  these  ruks;  to  determine  all  questions  of 
fact  relating  to  the  race  over  which  they  preside;  to  decide  respecting  any 
matters  of  difference  between  the  parties  to  the  race,  or  any  contingent  mat- 
ter which  may  arise,  such  as  are  not  otherwise  provided  for  in  these  roles; 
and  they  may  declare  pools  and  bets  •  off '  in  case  of  fraud,  no  appeal  to  be 
allowed  from  their  decision  in  that  respect.  But  all  their  decisions  shall  be 
in  strict  conformity  with  the  rules,  or  with  the  principles  thereof.  They 
shall  have  control  over  the  horses  about  to  star^,  and  the  riders  or  drivers  and 
assistants  of  the  horses;  and,  in  the  absence  of  other  provision  in  these  rules, 
they  shall  have  authority  to  punish,  by  a  One  not  exceeding  $100,  or  by  sus- 
pension or  expulsion,  any  such  person  who  shall  fail  to  obey  tbebr  orders  or 
the  rules." 

Bule  41.  Section  1.  "In  any  public  race,  if  there  shall  be  any  intentional 
suppression  or  misrepresentation  in  either  record  or  the  announcement  of  the 
time  of  any  heat  in  the  race,  it  shall  be  deemed  fraudulent;  and  any  horse 
winning  a  heat,  or  making  a  dead  heat,  wherein  there  was  such  a  fraudulent 
suppression  of  time,  together  with  the  parties  implicated  in  the  fraud,  shall 
by  the  operation  of  these  rules  be  henceforth  disqualified  from  the  right  to 
compete  on  the  grounds  of  the  members,  which  disqualification  may  be  re- 
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moved  hy  order  of  the  board  of  review  when,  upon  investigation,  the  board 
shall  believe  that  the  constrnctive  fraud  was  not  premeditated,  but  only  then 
upon  a  restttution  or  return  to  the  custody  of  the  treasurer  of  this  association 
of  ary  premiums  that  under  any  circumstances  have  been  awarded  sucb 
horse  on  the  ground  of  members  during  the  time  of  disqualification,  and  apon 
the  payment  of  a  fine  of  $100,  to  go  to  this  association,  the  fine  to  apply  to  the 
horse  regardless  of  any  change  in  the  ownership."  See.  2.  "A  fine  of  SlOO 
shall  be  imposed  upon  any  member  of  this  association  on  whose  grounds  there 
shall  be  allowed  any  suppression  of  time  as  aforesaid,  one-half  of  said  fine  to 
be  paid  to  the  Informer  upon  recoveiy;  and  time  shall  be  deemed  to  have  been 
suppressed  in  any  race  wherein  a  record  of  the  same  has  not  been  kept  in 
writing,  whether  on  associated  tracks  or  others."  Sec.  3.  "Any  person  who 
shall,  as  judge  or  timer,  be  guilty  of  fraudulent  suppression  of  time  in  any 
public  race,  shall  be  expelled  from  the  courses  of  all  memtters." 

Attention  has  not  been  called  by  counsel  on  either  sidb  to  other  rales  orl^ 
laws  which  are  claimed  to  bear  upon  this  application. 

There  are  over  800  local  trotting  aasociationa  in  the  United  States  and  Can- 
ada which  are  members  of  the  National  Trotting  Association.  There  is  an. 
other  trotting  association,  known  as  the  "American,"  within  the  same  terri- 
tory, which  lias  no  connection  with  this  association.  There  is  a  corporation, 
known  as  the  "Standard  Stock  Farm,"  organized  nnder  the  laws  of  the  state 
of  Michigan,  located  and  having  its  principal  office  at  Grand  Bapids,  of  which 
Frank  L.  Noble  is  president  The  Standard  Stock  Farm  owns  a  trotting 
stallion  known  as  "  Alcryon."  On  the  23d  day  of  September,  1889,  on  Bea- 
con I'ark  Track,  Boston,  this  horse  trotted  in  the  Balch  Ten  Thousand  Dollar 
Stallion  race,  and  was  driven  by  one  of  the  plaintiffs,  Ctoorge  Robens.  The 
owners  of  the  track  were  Jordan,  Marsh  &  Co.  They  leased  it  to  George  H. 
Hicks,  but  on  the  day  of  the  race  the  track  was  in  the  charge  and  under  the 
control  of  Wesley  P.  Balch.  The  lessee,  Hicks,  was  a  member  of  the  Na- 
tional Trotting  Association,  but  neither  the  owners  nor  Wesley  P.  Balch  were 
members.  None  of  the  plaintiffs  were  ever  meml>ers  of  the  National  Trot- 
ting Association,  or  of  any  of  its  local  memliers.  The  race  was  won  by  the 
stallion  Nelson,  owned  by  C.  H.  Nelson,  of  Maine,  who  was  not  a  member. 
The  defendant's  position  is  that  previous  to  this  race  the  plaintiff  Noble  ot- 
tered into  a  conspiracy  with  C.  H.  Nelson,  the  owner  of  the  horse  of  that 
name,  whereby  it  was  agreed  that  Alcryon  should  lose  the  race,  in  considera- 
tion of  which  Noble  should  receive  $5,000,  and  $2,000  in  addition  thereto, 
called  the  "second  money;"  that,  to  carry  out  the  arrangement.  Noble  so 
caused  his  horse  to  be  shod  that  he  could  not  win  the  race.  It  is  also  claimed 
that  Noble  received  the  money  agreed  upon.  No  complaint  was  made  at  the 
time  of  the  race,  nor  does  it  appear  that  any  of  the  alleged  facts  were  known 
at  that  time  by  the  defendant,  or  the  person  from  whom  it  afterwards  ob- 
tained information.  On  the  alleged  discovery  of  the  frand,  charges  were  pre- 
ferred, and  preliminary  steps  taken  for  a  trial  on  the  Sd  day  of  December, 
1889,  in  the  city  of  New  York.  An  adjournment  was  had  to  the  Iroquois 
Hotel,  in  the  city  of  Buffalo,  to  the  lllh  day  of  February,  189U,  for  the  par- 
pose  of  trying  the  charges,  ^he  board  of  review  before  whom  the  matter 
was  to  be  tried  consisted  of  P.  P.  Johnson,  of  Lexington,  Ky.,  the  president; 
John  L.  Mitchell,  of  Milwaukee,  Wis.;  M.  J.  Payne,  of  Kansas  City,  Mo.; 
and  Jesse  Carr,  of  Salinas,  Cal.  The  committee  met  at  the  Iroquois  Hotel  on 
the  day  of  the  adjournment,  for  the  purpose  of  trying  the  case.  The  plaintiff 
appeared  before  the  tribunal,  and  urged  various  objections  against  proceeding 
to  trial,  all  of  which  were  overruled.  Thereupon  the  plaintiffs  broaght  this 
action.  The  complaint  alleges  that  the  horse  Alcryon  was  of  the  value  of 
$35,000;  that  he  was  a  rapid  trotter,  and  had  made  2:15^,  and  could  make 
better,  l>ut  that,  in  order  to  realize  profits,  it  was  needful  that  the  horse,  snd 
those  having  charge  of  him,  should  be  admitted  npon  the  race  tracks  of  tlie 
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local  associations,  upon  paying  the  proper  amount  of  entrance  fee,  to  compete 
fur  the  prizes,  and  on  complying  with  the  rules.  .It  tlien  alleges,  in  substance^ 
that  the  plaintiffs  were  charged  with  fraud  in  the  Boston  race  by  the  defend- 
ants, and  that  the  board  claimed  to  have  jurisdiction  to  hear  and  determine 
whether  they  were  guilty  of  this  charge,  and,  if  it  so  adjudged,  that  a  fine 
might  be  imposed  by  way  of  punishment;  also,  that  the  plaintifEs  might  be 
expelled,  and  that  the  horse  and  its  owners  would  be  excluded  from  all  right 
to  compete  at  the  races,  and  that  thereby  irreparable  damage  would  be  in- 
Hicted.  The  complaint  also  charges  that  the  tribunal  had  no  jurisdiction  to 
hear  and  determine  the  questions  of  fraud  on  various  grounds.  The  prayer 
is  "that  it  may  be  adjudged  and  decreed  by  this  honorable  court  that  the  said 
National  Trotting  Association  and  the  said  Isoard  of  review  are  attempting  to 
proceed  without  right,  authority,  or  jurisdiction  to  try  and  determine  the  said 
questions  of  fraud,  and  that  it  may  be  decreed  by  this  honorable  court  that 
the  said  board  of  review  has  no  right,  authority,  or  jurisdiction  to  fine,  sus- 
pend, or  expel  tlie  said  horse  Alcryon,  or  the  said  Frank  L.  Noble  and  George 
Robens,  and  that  the  said  tribunal  is  improperly  constituted  to  try  the  said 
charge,  and  that  tlie  said  National  Trotting  Association  and  the  said  board  of 
review,  composed  of  P.P.  Johnson,  M.  J.  Bukeley,  John  L.  Mitchell,  and  M. 
J.  Payne,  and  tlieir  successors,  maybe  restrained  and  enjoined  from  attempt- 
ing to  try  the  said  charge  of  fraud,  and  especially  that  they  be  restrained  and 
enjoined  from  entering  in  said  cause  an  order,  judgment,  or  decree  of  fine,, 
suspension,  or  expulsion  against  the  said  horse  Alcryon  or  the  said  plaintiffs, 
or  any  of  them,  and  that  the  said  plaintiffs  may  have  such  further  and  other 
relief  in  the  premises  as  the  nature  and  circumstances  of  this  case  may  re< 
quire,  and  as  to  this  honorable  court  shall  seem  meet."  It  further  asked  for 
a  preliminary  and  permanent  injunction.  Upon  this  complaint,  and  affida- 
vits tending  to  support  it,  an  injunction  order  was  f;ranted  by  a  justice  at 
cliambers,  of  which  the  following  is  a  copy:  "Ordered,  that  the  defendants, 
and  each  of  them,  and  their  and  each  of  their  attorneys,  counsel,  agents,  as- 
sistants, and  successors  in  office,  be,  and  each  of  them,  is  under  the  penalties 
prescribed  by  law,  enjoined  and  restrained,  until  the  further  order  of  the 
conn  in  the  premises,  from  trying,  or  attempting  to  try  and  investigate,  the 
charge  of  fraud  heretofore  made  and  now  pending  l>efore  the  board  of  review 
of  the  National  Trotting  Association  against  the  plaintiffs  Frank  L.  Noble 
and  Qeorge  Bobens,  or  either  of  them,  or  from  passing, or  attempting  to  pass, 
any  order  of  judgment  or  decree  of  fine,  suspension,  or  expulsion  against  tlM 
horse  Alcryon  and  his  owner,  or  the  said  Frank  L.  Noble  and  the  said  George 
Kobens,  upon  oron  account  of  any  charge  pending  against  said  parties  or  said 
horse,  before  said  board  of  review,  for  alleged  fraud  i  n  the '  Balch  Ten  Thousand 
Dollar  Stallion  Race,'  so  called,  trotted  at  Boston  in  the  month  of  September, 
1889,  or  from  taking  any  further  action  or  proceeding  upon  or  in  respect  to 
said  charge,  or  any  part  thereof."  On  the  11th  day  of  February  the  injunc- 
tion order  was  serv«l  on  the  members  of  the  committee,  also  on  the  corpora- 
tion by  service  on  its  president.  On  the  12th  day  of  February,  at  the  Iro- 
quois Hotel,  the  following  resolution  was  adopted:  "Whereas,  the  board  of 
review  has  been  restrained  by  the  court  from  investigating  the  charge  of 
fraud  pending  against  G.  H.  Nelson,  Frank  L.  Noble,  George  A.  Robens,  and 
the  stallions  Nblson  and  Alcryon,  therefore,  it  is  resolved  by  the  Congress  of 
the  National  Trotting  Association  that  the  said  persons  and  horses  are  hereby 
suspended  from  ail  privileges  on  the  courses  in  membership  with  this  asso- 
ciation until  said  injunctions  are  dissolved,  and  the  said  charges  are  legally 
Investigated  by  the  board  of  review."  It  thus  appears  that  there  Is  a  con- 
gress composed  of  a  representative  from  each  local  race-course.  On  the  13th 
day  of  February  this  application  was  made,  and  an  order  to  show  cause 
granted  on  the  affidavits  of  M.  J.  Smiley  and  William  M.  Cramer.  The  order 
and  affidavits  were  served  on  Johnson,  the  president.    Affidavits  were  pre- 
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Bented  on  the  part  of  the  defendant  in  opposition  to  the  application  made  bj 
the  president  and  Oeorge  W.  Archer,  and  a  verified  answer,  which  puta  in 
issue  tlie  material  allegations  in  the  complaint  so  far  as  it  questions  the  jniis- 
diction  of  the  committee  to  try  the  case  for  fraud,  and  the  regularity  o{  the 
proceedings.    The  following  is  a  copy  of  the  preeident's  affidavit: 

"PhUip  P.  Johnson,  being  duly  sworn,  deposes  and  says  that  he  is  the  pres- 
ident of  the  said  defendant,  the  National  Trotting  Association,  and  isalaoone 
of  the  defendants  in  this  action;  that  said  defendant,  the  National  Trotting 
Association,  is  an  organization  of  men,  and  incorporated  and  unincorporated 
driving  park  and  track  associations,  organized  for  the  promotion  of  the  trot- 
ting interests,  as  specified  In  its  charter;  that  this  defendant,  the  National 
Trotting  Association,  owns  no  real  estate  whatever  in  any  state  in  the  Union 
to  deponent's  best  knowledge,  information,  and  belief,  and  owns  and  pos- 
sesses no  personal  property  of  any  kind  in  the  state  of  New  York,  and  none 
elsewhere,  except  the  annual  dues  paid  to  such  society  by  the  members  thereof, 
and  otlier  sums  paid  as  fines,  all  of  which  is  used  exclusively  for  the  expenses 
of  administration;  that  the  exact  amount  of  such  personal  property  deponent 
is  unable  to  state.  And  this  deponent  further  says  that,  to  the  best  of  bis  in- 
form»tion  and  belief,  the  plaintiffs  in  this  action,  and  neither  of  them,  is  or 
ever  has  been  a  member  of  this  said  association,  and  are  not  members  of  any 
of  the  courses  in  membership  with  the  said  defendant,  the  National  Trot- 
ting Association;  that  said  plaintiffs  have  no  interest  in  any  of  the  property 
belonging  to  this  said  defendant,  and  are  in  no  way  connected  with  said  de- 
fendant. 

"And  deponent  further  says  that,  on  the  11th  day  of  February,  1890,  there 
assembled  at  the  Iroquois  Hotel,  in  the  city  of  Buffalo,  N.  Y.,  a  committee  of 
eaid  association  called  the  '  Board  of  lie  view;'  that  said  board  of  review  was 
composed  of  deponent,  Philip  P.  Johnson,  of  Lexington,  Ky.,  John  L.  Mitch- 
ell, of  Milwaukee,  Wis.,  M.  J.  Payne,  of  Kansas  City,  Mo.,  and  Jesse  D.  Carr. 
of  Salinas,  Cal. ;  that,  among  other  questions  that  were  to  come  before  said 
board  of  review  for  further  investigation,  wasa  charge  of  fraud  against  these 
plaintiffs  and  others  in  connection  with  what  is  called  the  *  Balch  Ten  Thou- 
sand Dollar  Stallion  Race,'  trotted  at  Boston,  upon  the  Beacon  Park  Track,  in 
September,  1889;  that,  as  deponent  understands  and  believes,  the  said  Beacon 
Park  track  was  at  the  time  of  the  said  race  owned  by  one  Hicks  as  lessee, who 
was  then,  and  for  many  years  had  been,  and  is,  a  member  of  the  said  National 
Trotting  Association,  and  said  track  was  one  of  the  associate  oouises  men- 
tioned in  rule  1  of  said  National  Association,  and  that  said  race  was  adver- 
tised to  be  and  was  trotted  under  its  rules  and  regulations,  and  all  entries  in 
said  race  were  made  under  such  rules  and  regulations,  and  the  judges  selected 
for  and  officiating  at  were  officers  and  members  of  the  said  National  Trotting 
Association;  that  thereafter,  and  on  the  11th  day  of  November,  a  report  of 
fraud  in  connection  with  said  race  was  duly  made  to  this  association  by  ill. 
George  W.  Arclier,  a  member  of  the  board  of  appeals  thereof,  as  provided  by 
the  laws,  rules,  and  regulations  of  this  association,  and  that  said  report  be- 
came and  was  evidence  in  any  investigation  of  such  charge;  that  sulnequently 
notice  was  given  to  these  plaintiffs,  and  to  Cliarles  H.  Nelson,  the  owner  of 
the  horse  Nelson,  to  appear  before  the  t>oard  of  review,  which  is  the  commit- 
tee o(  the  said  association  charged  with  the  duty  of  investigating  such  charges 
of  fraud,  at  a  meeting  of  such  l>oard  to  be  held  in  the  city  of  New  York  on 
the  3d  day  of  December,  1889,  to  answer  the  charge  of  fraud  which  liad  been 
made  against  them;  that  said  board,  after  a  preliminary  investigation  aa  pro- 
vided by  its  by-laws,  having  decided  that  said  charge  of  fraud  should  be  fur- 
ther inquired  into,  the  plaintiffs  Noble  and  Nelson  then  appeared  before  soch 
board  personally  and  by  counsel,  such  counsel  being  M.  J.  Smiley,  Esq..  of 
Grand  itapids,  Mich.,  who  appeared  for  Mr.  Noble,  one  of  the  plaintiffs,  and 
H.  M.  Wliitehead,  Esq.,  of  New  York  city,  who  appeared  for  G.  H.  Kdson, 
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and  interposed  certain  objections  to  the  power  and  jurisdiction  of  such  board 
to  investigate  sach  charge  of  fraud;  that  such  board,  after  duly  and  carefully 
considering  the  questions  so  raised  by  such  counsel,  decided  tiiat  they  had  the 
power  and  right  to  investigate  such  charges,  and  that  such  investigation 
would  proceed;  that  such  board  believed  that  they  bad  the  right  to  investigate 
such  charges  under  their  by-laws,  rules,  and  regulations,  as  for  many  years 
had  been  their  cuslom  and  practice  in  similar  cases;  that  thereupon  these 
plaintiffs  and  said  Nelson,  whose  cases  were  jointly  to  be  considered  as  one 
case,  requested  an  adjournment  of  such  investigation  untU  they  could  pro- 
duce certain  witnesses  and  testimony  in  their  behalf,  and  in  compliance  with 
such  request  the  said  board  of  review  thereupon  postponed  and  adjourned  all 
further  investigations  of  such  charges  of  fraud  to  the  lltb  day  of  February, 
1890,  at  the  Iroquois  Hotel,  in  the  city  of  Buffalo,  K.  Y.;  that  on  the  11th 
day  of  February.  1890,  the  said  plaintiffs  Noble  and  said  Nelson  appeared  be- 
fore said  board  at  the  Iroquois  Hotel,  at  Buffalo,  N.  Y.,  and  requested  that 
such  investigations  be  adjourned  until  its  next  meeting,  which  would  occur 
in  May,  1890,  at  Chicago,  111.;  that  said  board  refused  to  further  postpone  its 
investigations,  and  notified  said  parties  that  such  charges  would  be  investi- 
gated on  the  following  day;  that  the  various  witnesses  were  in  attendanceat 
-such  meeting  to  give  testimony,  in  reference  to  such  charges,  and  had  come 
long  distances  from  various  parts  of  the  Unite.l  States^  Immediately  upon 
the  said  board  declining  to  further  postpone  such  investigation  of  such  charges 
-of  fraud,  the  said  Nelson  and  these  plaintiffs,  by  their  attorneys,  served  upon 
said  National  Trotting  Association,  by  delivering  to  this  deponent,  as  pres- 
ident thereof,  the  summons  and  complaint  in  this  action,  affidavit  of  Norris 
Morey,  and  an  undertaking  and  an  injunction  order  theretofore  issued  by  this 
lionorable  court  in  this  action,  enjoining  and  restraining  these  defendants 
therein  named,  the  said  National  Trotting  Association,  and  the  other  parties 
-defendant,  their  agents,  etc.,  from  proceeding  any  further  in  the  investigation 
of  such  charge  of  fraud  against  said  plaintiffs  and  their  horse  Alcryon.  That 
no  other  papers  in  this  action  were  served  on  deponent  or  said  association; 
that  a  summons  and  complaint  in  the  action  of  Charles  H.  Nelson  against  the 
same  parties,  with  a  similar  injunction  in  their  case,  were  also  served;  that 
thereupon  the  defendants  in  such  action  retained  Messrs.  Humphrey,  Lock- 
wood  &  Hoyt,  attorneys  at  law,  of  the  city  of  Buffalo,  to  defend  such  action; 
that,  after  an  examination  of  the  papers  and  the  injunction  order  herein,  said 
-attorneys  advised  the  defendants  that  the  injunction  order  retrained  said  de- 
fendants from  investigating  the  charges  of  fraud  in  said  Balch  ten  thousand 
dollar  race,  and  from  passing  any  judgment  or  decree  on  account  of  said  fraud 
in  such  race,  or  taking  any  further  proceedings  in  relation  to  such  charge, 
and  that  the  judgment  which  was  prayed  for  in  said  complaint  was  a  decree 
forever  restraining  such  defendants,  their  agents,  etc.,  from  ever  investigat- 
ing such  cliarges  of  fraud,  or  passing  any  judgment  in  the  said  proceeding 
then  pending  before  said  board  of  review.  And  deponent  further  says  that 
lie  and  others  in  attendance  upon  said  meeting  also  read  such  injunction  or- 
der, and  the  papers  upon  which  it  was  based,  and  deponent  understood  that 
this  honorable  court  had  directed  that  such  defendants  proceed  no  furtlier  in 
the  investigation  of  the  charge  of  fraud  pending  in  said  case,  which  was 
numbered  1,935,  before  such  bosird  of  review,  or  from  doing  any  act  in  refer- 
«nce  thereto;  that  thereupon  the  board  of  review  adjourned  without  taking 
any  further  steps  in  said  matter,  and  on  the  next  day  their  term  of  office  ex- 
pired, and  a  new  board  was  elected. 

"And  deponent  furtlier  says  that,  on  the  12th  day  of  February,  there  con- 
vened at  the  Iroquois  Hotel  a  congress  of  ttie  members  of  the  National  Trot- 
ting Association ;  that  the  persons  in  attendance  at  the  said  congress  were  the 
owners  of  the  driving  tracks  in  membership  with  the  defendants,  or  repre- 
sented such  owners;  that,  as  he  understands,  such  tracks  are  priva^  and  in- 
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dividual  property,  and  that  the  owners  thereof  assembled  in  congress,  oready 
for  themselves,  can  make  such  conditions,  limitatioDS,  and  regulations  in  ref- 
erence to  the  purses  or  horses  to  be  allowed  to  compete  therefor  as  they  deem 
best;  that  they  may  refuse  any  horse  or  person  the  privilege  of  entering  npos 
their  tracks,  or  competing  for  their  premiums,  and  that  such  owners  fre- 
quently exercise  that  right;  that,  as  deponent  is  informed  and  believes,  certain 
of  the  owners  or  representatives  of  the  owners  of  such  tracks  dedaied  that 
they  would  not  offer  any  premiums  on  their  tracks  for  which  the  said  ownen- 
of  the  liorses  Nelson  and  Alcryon,  or  such  horses,  might  compete;  that,  nn- 
der  the  circumstances  of  such  alleged  fraud,  many  owners  would  be  deterred 
from  entering  their  horses  in  any  contest  wherein  such  parties  might  take 
part,  and  they  are  advised  that  it  was  not  the  purpose  of  said  injunction  to 
compel  them  to  associate  with  the  plaintiff,  in  the  face  of  his  confession  of 
conduct  degrading  to  the  turf,  though  they  were  restrained  from  further  in- 
vestigHtingor  punishing  the  same:  that  it  is  of  great  importance  to  each  track 
association  to  have  as  many  entries  in  each  race  as  possible,  as  each  hone- 
entered  is  required,  under  the  rules,  to  pay  ten  per  cent,  of  the  premiam; 
tbpt  certain  of  such  track  owners  and  representatives  consulted  H.  M.  White- 
head, Esq.,  counselor  at  law,  of  New  York  city,  who  has  had  long  experience 
at  the  bar  of  the  state  of  New  York,  and  especially  familiarity  with  the  or- 
ganization of  the  National  Trotting  Association,  and  he  advised  them,  after 
an  examination  of  the  said  injunction  order,  and  the  papers  upon  which  it  ia- 
based,  that  the  said  injunction  order  did  not,  in  lettier  or  in  spirit,  restrain 
them  from  refusing  the  privileges  of  their  tracks  to  such  parties  and  horses. 
Mr.  Whitehead  was  counsel  for  saidC.  H.  Nelson  in  the  proceedings  before 
the  board  of  review  in  New  York.  That,  when  this  matter  was  brought  to 
deponent's  attention,  he  likewise  consulted  Mr.  Whitehead,  and  he  advised 
him  that  a  resolution  withdrawing  from  said  parties  the  privileges  of  the  as- 
sociated tracks  was  not  prohibited  by  said  injunction  order;  that  he  also  con- 
sulted bis  attorneys  in  this  action,  and  they  also  advised  him  to  the  same  ef- 
fect, and  he  believed  and  understood,  after  reading  said  order,  and  the  papers 
upon  which  it  was  based,  that  such  act  was  not  intended  to  be,  and  was  not, 
prohibited;  that  the  resolution  set  forth  in  the  moving  papers  was  not  in- 
tended to  violate  the  injunction,  or  as  a  punishment  for  the  alleged  fraudu- 
lent conduct  of  the  said  Noble  which  the  board  whs  restrained  from  investi- 
gating, but  the  congress  thought  it  had  the  right  to  say,  by  the  resolution 
complained  of,  that  they  did  not  wish  the  plaintiff's  company,  nor  any  busi- 
ness transactions  with  them,  at  least  until  after  the  matter  referred  to  in  the 
complaint  had  been  investigated.  The  resolution  does  not,  and  was  not  in- 
tended to,  have  any  further  effect  than  this.  That  thereafter  the  resolution 
stated  in  the  papers  herein  was  passed  by  the  congress  of  this  association  with- 
out a  dissenting  voice;  that  deponent  entertained  such  motion,  believing  that 
such  act  on  his  part,  eitlier  individually  or  as  president  of  said  association, 
was  not  prohibited  by  ttie  order  of  this  honorable  court;  that  the  meeting  was 
an  open  and  public  meeting;  that  there  was  no  attempt  at  secrecy  or  conceal- 
ment, and  no  intention,  in  entertaining  such  resolution,  of  evading  or  disre- 
garding the  order  of  this  court;  that  neither  the  board  of  review,  nor  the  Na- 
tional Trotting  Association,  nor  any  olBcer  thereof,  nor  any  person  connected 
therewith,  as  he  understands  and  believes,  has  taken  any  proceeding  in 
the  said  charge  of  fraud  pending  before  said  board  of  review  since  the  serv- 
ice of  such  injunction  order  herein.  And  deponent  further  says  that  the 
plaintiff  Bobens  was  suspended  from  the  associate  courses  in  October,  1889, 
and  is  now  under  such  expulsion.  Deponent  asks  that  this  affidavit  may  be 
used  on  the  two  orders  to  show  cause  herein." 

It  appears  by  this  affidavit  tliat,  upon  the  service  of  the  injunction  order, 
the  court  or  committee  before  whom  the  case  was  to  be  tried  adjourned;  that, 
on  account  of  the  expiration  of  time,  a  new  committee  was  appointed  in  their 
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place;  and  that  thereupon  the  congress  assembled  at  the  same  hotel,  and  passed 
the  above  resolution. 

The  sole  question  upon  this  application  is  whether,  in  adopting  the  resolu- 
tion above  quoted,  those  engaged  in  it  were  guilty  of  contempt,  by  violating 
the  injunction  order.  In  addition  to  the  above  affidavit,  the  answer  denies  a 
violation  or  intention  to  violate  the  injunction.  The  affidavit  of  Archer  con- 
tains, among  other  things,  the  following:  "  That  deponent  has  been  connected 
with  the  Rochester  Briving  Park  since  1874,  and  has  attended  many  meetings 
of  the  congress;  that  he  is  familiar  with  the  driving  park  associations  of  this 
country,  and  with  their  method  of  doing  business,  and,  as  he  understands  and 
believes,  such  tracks  are  private  property,  and  that  the  owners  thereof  indi- 
Tidually,  or  collectively  in  congress  assembled,  may  make  such  conditions, 
limitations,  and  regulations  as  to  the  premiums  that  shall  be  offered  on  their 
tracks,  or  the  persons  or  horses  who  shall  be  allowed  to  compete  therefor,  as 
they  individually  or  collectively  deem  best,  and  that  they  frequently  exercise 
that  right. "  It  thus  appears  that  the  corporation  has  five  judicial  districts, 
which  include  Canada  and  the  United  States;  that  tribunals  exist,  which  are 
s  part  of  the  machinery  of  the  corporation,  to  try  and  determine  questions 
which  may  arise,  impose  penalties,  and  inflict  punishment;  that  this  court  or 
tribunal  consisted  of  four  meml)er8.  It  also  appears  that  there  is  within  the 
corporation  a  congress  which  represents  not  only  thQ  corporation,  but  the 
numerous  local  organizations  which  are  members.  No  question  is  made  but 
that  the  injunction  was  obtained  for  the  purpose  of  preventing  the  defend- 
ants from  trying  the  plaintiffs  on  the  charges  of  fraud,  and  punish  them  in 
case  of  conviction.  The  action  was  brought  for  that  purpose.  The  structure 
of  the  complaint,  the  form  of  the  prayer  for  relief,  the  rules  and  by-laws,  all  of 
wbicb  are  made  a  part  of  the  complaint,  clearly  show  the  relief  sought  by  this 
action.  The  numerous  allegations  in  the  complaint  alleging  want  of  power 
and  jurisdiction  in  the  tribunal  to  try  and  determine  show  that  the  pleader 
proceeds  upon  the  assumption  that,  if  the  tribunal  was  not  regular,  or  lacked 
jurisdiction,  its  decisions  would  be  nullities.  The  plaintiffs  sought  before 
the  tribunal  to  obtain  an  adjudication  in  their  favor  of  the  jurisdictional  ques- 
tions by  way  of  preliminary  objection.  It  was  not  until  after  a  ruling  against 
them  on  those  questions  that  this  action  was  brought,  and  the  injunction  ob- 
tained. It  is  not  alleged,  and  nowhere  appears,  that  the  congress,  as  such, 
bas  any  power  or  jurisdiction  to  try  and  determine  charges,  or  inflict  punish- 
ments. Its  functions  seem  to  be  legislative  and  executive,  not  judicial.  The 
primary  object  and  purposes  of  the  congress  seems  to  be  to  secure  the  rights 
and  privileges  of  the  local  organizations,  and  produce  uniformity  and  harmo- 
nious action  between  the  central  corporation  and  the  numerous  race-courses 
which  are  members.  These  local  associations  appear  to  be  owned  by  private 
individuals;  the  central  corporation  having  no  legal  title  to  the  property. 
But,  for  the  purpose  of  furthering  the  objects  for  which  the  corporation  was 
formed,  to  secure  equality,  uniformity,  and  harmony, — in  short,  for  the  in- 
terests of  the  central  corporation,  and  all  its  branch  members, — a  congress 
was  created,  so  that  all  branches  of  the  corporation  should  be  fully  repre- 
sented, and  its  business  harmoniously  carried  on. 

Construing  the  injunction  order  and  the  resolution  of  the  congress  in  the 
light  of  these  suggestions,  it  is  very  clear  that  the  parties  charged  are  not 
guilty  of  contempt.  So  steps  were  taken  by  the  tribunal  enjoined,  or  any  of 
its  members,  to  proceed  with  the  trial  after  service  of  the  injunction  order. 
On  the  other  hand,  the  body  adjourned;  the  term  for  which  its  members  were 
elected  expired ;  newpersons  were  chosen  to  perform  judicial  duties;  and  then 
the  congress  assembled.  It  is  entirely  immaterial  whether  the  individuals 
comparing  the  congress,  or  whether  the  president  of  the  corporation,  or  the 
members  of  the  judicial  tribunal,  formed  a  part  of  that  body.  It  was  a  dif< 
ferent  organization,  and  created  for  other  purposes.    A  reference  to  tlie 
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preamble  of  the  resolution  complained  of  shows  that  the  injanction  order  it 
treated  by  the  congress  as  applying  to,  and  restraining,  the  board  of  review. 
There  is  nothing  in  the  preamble  or  body  of  the  resolution  indicating  any  in* 
tention  or  purpose  to  disregard,  or  in  any  way  violate,  the  injunction.  Its 
resolution  was  to  suspend  the  plaintiffs  and  their  horses  from  all  benefits  of 
the  local  organizations  until  after  the  trial  and  determination  of  the  question 
of  fraud  by  the  judicial  tribunaL  So  long  as  grave  questions  remained  un- 
decided, the  congress  proceeded  upon  the  assumption  that  the  interests  of  the 
corporation  and  its  branches  would  be  advanced  by  preventing  the  plaiotilb 
or  their  horses  from  participating  in  its  benefits  until  the  accusations  were 
tried  and  judicially  determined  according  to  the  rules  of  the  corporation. 
Interest,  progress,  fair  dealing,  and  reputation  often  reqnire  action  daring 
the  pendency  of  proceedings  in  order  to  preserve  the  reputation  and  advance 
the  usefulness  of  the  corporation.  It  may  be  true  that  personal  animosities 
and  bitter  partisanship  bad  arisen  between  the  parties  to  this  controversy, 
and  that  those  considerations  produced  prompt  and  extreme  action.  It  also 
may  be  true  that  the  practical  effect  of  the  resolution,  if  carried  into  execu- 
tion, will  inflict  great  injury  and  loss  upon  the  plaintiffs.  Bat  those  con- 
siderations throw  no  light  upon  the  question  whether  its  adoption  was  a  vio- 
lation of  the  injunction.  Those  passing  the  resolution  did  not  assume  any 
right  or  power  to  ttilse  the  place  of  the  trial  tribunal,  or  to  adjudge  upon  any 
of  the  questions  involved  in  the  action;  but,  as  a  body  representing  the  cor- 
poration and  its  branches,  it  did  assume  to  have  the  right  to  pass  any  resola- 
tion  it  saw  Bt,  which  in  its  judgment  would  be  a  beneflt  to  the  corporation, 
in  case  it  did  not  violate  the  injunction.  If  the  passage  of  the  resolution  re- 
sulted in  inflicting  injury  upon  the  plaintiffs,  no  reasons  are  seen  why  the 
plaintiffs  have  not  a  remedy  at  law  to  recover  damages  against  those  unlaw- 
fully interfering  with  their  rights.  But  an  injunction  order,  granted  upon 
specific  grounds,  to  restrain  the  performance  of  certain  alleged  acts,  cannot 
be  treated  as  violated  because  other  action  may  be  taken,  even  though  those 
acts  may  inflict  as  much  injury  as  a  performance  of  those  restrained  b7  the 
injunction,  assuming  it  does  not  embrace  the  acts  restrained.  Every  wrong 
lias  its  appropriate  remedy ;  but  a  precise  remedy,  applicable  to  peculiar  acts, 
cannot  be  invoked  in  support  of  different  acts,  though  they  may  be  wrongful, 
if  not  within  the  scope  or  compass  of  the  original  remedy.  The  fact  that  the 
obtaining  of  the  injunction  may  be  the  sole  cause  of  the  passing  of  the  reso- 
lution is  unimportant.  Suppose  the  congress  had  said  in  so  many  words: 
"Because  you  brought  your  action,  and  obtained  the  injunction,  and  pre- 
vented a  trial,  we  will  resort  to  another  remedy,  which  will  inflict  quite  as 
much  injury  upon  you  as  if  you  had  allowed  us  to  proceed  in  the  matter  re- 
strained." It  is  obvious  that  that  act,  no  matter  what  motives  inspired  it, 
could  not  be  treated  as  a  violation  of  the  injunction  order,  or  a  contempt  of 
court,  unless  it  was  a  direct  or  indirect  attack  upon  the  order  or  its  effect. 
The  test  is  not  what  injury  the  proposed  action  will  inflict,  but  whether  it  is 
a  violation  of  an  order  of  the  court.  A  resolution,  by  a  body  not  judicial,  to 
deprive  a  person  of  rights  and  privileges,  cannot  be  treated  as  a  violation  of 
an  order  of  the  court,  unless  it  in  some  way  interferes  with  it,  or  prevents  its 
execution.  In  this  case  the  congress  had  power  to  pass  the  reeolution  adopted, 
provided  it  in  no  way  interfered  or  infringed  upon  the  injunction  order.  The 
fallacy  of  the  plaintiffs'  position  is  in  assuming  that  the  injunction  is  broad 
enough  to  include  all  the  actions  and  doings  of  the  corporation  or  ita  branches 
which  may  tend  to  injure  the  plaintiffs. 

In  liapalje  on  Contempts,  (page  57,)  the  rule  is  stated  that  an  injunction 
prohibiting  use  as  a  tow-path  would  not  be  violated  by  its  use  for  other  pur- 
poses. Bosley  v.  Canal,  3  Bland,  63-68.  There  is  no  obscurity  or  am- 
biguity about  the  order  or  its  purposes,  and  the  matters  to  which  it  relates. 
It  is  not  perceived  that  the  passage  of  the  resolution  in  any  way  tends  to 
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impair  lis  sufficiency,  or  detract  from  its  force.  In  Laurie  v.  Laurie,  9  Paige, 
2SS,  it  was  held  that  "an  injunction  should  be  clear  and  explicit  in  its  terms, 
and  should  not  deprive  the  defendant  of  any  right  which  the  case  made  by 
the  bill  does  not  require  he  should  be  restrained  from  exercising."  So,  in 
BuUivan  v.  Judah,  4  Paige,  444,  it  was  decided  that  "an  injunction  should 
Tipon  its  face  contain  sufficient  to  apprise  the  party  upon  whom  it  is  served 
what  he  is  restrained  from  doing,  without  the  necessity  of  his  resorting  to 
the  conipliiinant's  bill  to  ascertain  what  the  injunction  means."  In  Plaster 
Co.  V.  Seabury,  1  K.  Y.  Supp.  134,  it  was  held  that,  "in  order  to  punish  for 
a  violation  of  an  injunction,  the  act  complained  of  must  be  clearly  embraced 
within  the  inhibited  acts."  In  the  court  of  appeals,  Bar^  v.  Hahel,  53 
How.  Pr.  386,  it  was  held  that,  "in  order  to  punish  for  a  violation  of  an  in- 
junction,  the  order  should  clearly  embrace  the  act  complained  of. "  It  is  a 
familiar  rule  that  an  injunclion  in  no  way  interferes  with  the  possession  or 
exercise  of  control  over  property,  unless  such  acts  are  prohibited  in  the  order. 
Hemingway  v.  Preston,  Walk.  (Mich.)  528;  People  v.  Stmonson,  10  Mich. 
835.  Applying  the  doctrine  of  these  cases  to  the  one  at  bar.  it  is  very  clear 
that  the  resolution  is  no  violation  of  the  injunction.  The  complaint,  injunc- 
tion order,  and  all  the  allegations  on  the  part  of  the  plaintiffs,  were  framed 
for  the  purpose  of  preventing  a  trial  and  adjudication.  The  numerous  au- 
thorities cited  by  the  learned  counsel  for  the  plaintifls  have  been  carefully 
examined,  but  none  of  them  conflict  with  the  doctrine  of  the  above  cases. 
The  application  must  be  denied,  but,  in  view  ot  the  novelty  of  the  questions, 
without  costs. 


HoLUMB  9.  St.  Padi^  M.  &  M.  B.  Co.  et  al. 

(Supreme  Court,  SpeeUU  Term,  New  York  County.    November  28, 1889.) 

COBPOB^TIONS — STOCXEOLDBRa — ITLTBA  ViBEB. 

Where  a  plan  for  reorKanization  of  a  railroad  company  is  not  prohibited  by  law, 
one  wbo  parohases  sto<»:,  after  the  plan  is  adopted,  from  a  stockholder  who  voted 
for  such  plan,  cannot  insist  that  it  is  ultra  vires.  • 

At  chambers.  Action  by  Frank  C.  Hollins  against  the  St.  Paul,  Minne- 
apolis &  Manitoba  Railroad  Company  and  others. 

William  B.  Hombltnoer,  for  plaintifF.  Thomas  ff.  Shearman  and  Fred- 
eric B.  Coudert,  for  defendants. 

Inoraham,  J.    The  plaintiff  in  this  action,  as  stockholder  of  the  St.  Paul, 

Minneapolis  &  Manitoba  Hallway  Company,  asks  for  an  injunction  restrain- 
ing and  enjoining  the  defendant  from  doing  any  act  to  carry  into  effect  a  cer- 
tain scheme  or  plan  adopted  by  the  stockholders  of  the  corporation,  and  from 
making  any  transfer  of  any  of  the  assets  of  the  corporation  to  an  alleged  cor- 
poration called  the  "Great  Northern  iiailway  Company,"  or  to  any  other  cor- 
poration or  person  in  pursuance  of  said  scheme  or  plan.  It  appears  that  the 
plan  or  scheme  was  submitted  to  the  stockholders  of  the  Manitoba  Railway 
Company,  who  were  present  or  represented  at  the  annual  meeting  of  such 
shareholders.  The  shareholders  there  present  or  represented  owned  more 
than  three-fourths  of  the  entire  CHpital  stock  of  the  company,  and  the  plan 
or  scheme  was  adopted  by  a  unanimous  vote  of  the  shareholders  present.  At 
the  time  of  said  annual  meeting,  the  plaintiff  was  not  a  shareholder  of  the 
company,  but  subsequently,  and  between  October  3lst  and  Ndvember  11th, 
purchased  500  shares  of  the  capital  stock  of  the  said  company,  which  stouk 
was  on  the  11th  of  November,  1889,  transferred  to  the  plaintiff.  All  of  the 
then  owners  of  the  stock  now  owned  by  the  plaintiff  were  present  or  repre- 
sented at  the  meeting  of  the  stockholders,  and  voted  in  favor  of  the  plan 
or  scheme  mentioned.  Since  the  adoption  of  the  plan  or  scheme,  the  stock- 
holders of  the  Manitoba  Company  have  subscribed  for  stock  of  the  Great 
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ITorthern  Bailway  Company  of  the  par  value  of  816,323  out  of  the  total  capi- 
tal of  ^0,000.  Slany  of  the  stockholders  thus  subscribing  have  paid  their 
first  installment,  and  some  have  paid  the  full  amount  of  the  stock  subscribed 
for  by  them. 

It  is  clear  that  any  Injunction  restraining  the  defendants  from  carrying  out 
this  plan  would  entail  serious  loss  upon  those  stockholders  who  have  sub- 
scribed to  the  stock  of  the  Great  Northern  Bailway  Company.  It  does  not 
appear  that  there  is  anything  in  the  plan  proposed  that  is  expressly  prohib- 
ited by  statute  or  which  is  par  te  illegal;  and  the  first  question  preaented  is 
whether  the  plaintiff,  who  has  acquir^  his  stock  since  the  promulgation  and 
adoption  of  the  plan  in  question  from  the  stockholders  who  were  present,  and 
voted  in  favor  of  the  plan,  cannot  claim  that  the  plan  is  illegal,  and  beyond 
the  power  of  tlie  directors  or  the  stockholders  of  the  company.  In  Kent  v.  Min- 
ing Co.,  78  N.  Y.  186,  the  general  rule  is  stated  that,  when  a  corporation 
does  an  act  not  expressly  prohibited  by  law,  though  tliere  is  a  want  of  power 
to  do  it,  and  which  affects  only  the  interests  of  the  stockholders,  they  may  be 
made  good  by  the  assent  of  the  stockholders,  so  that  strangers  to  the  stock- 
holders, dealing  in  good  faith  with  the  corporation,  will  be  protected ;  and 
in  the  same  case,  at  page  188,  the  rule  is  stated  that  "the  assignee  of  corpo- 
rate stock  takes  no  greater  right  than  his  assignor  bad  to  give,  and  is  subject 
to  all  the  equities  which  burden  the  assignor."  Applying  these  familiar 
principles,  I  do  not  think,  as  against  either  the  corporation  or  the  persons 
who,  relying  upon  the  action  of  the  stockholders,  have  subscribed  for  the  capi- 
tal stock  of  the  new  company  to  carry  out  the  plan  proposed,  the  plaintiff 
can  now  insist  that  the  proposed  plan  is  ultra  vires,  or,  at  any  rate,  is  in  such 
a  position  as  to  ask  a  court  of  equity  to  enjoin  the  officers  of  the  corporation 
or  the  corporations  defendant  from  doing  what  his  predecessors,  as  owners 
of  the  stock,  expressly  authorized  and  directed  the  oSicers  of  the  company  to 
do.  Whether  or  not  a  preliminary  injunction  should  be  granted  in  sucb  an 
action  is  largely  in  the  judicial  discretion  of  the  court,  and  where  a  single 
stockholder,  owning  a  very  small  portion  of  the  stock  of  the  corporation, 
seeks  to  restrain  a  corporation  from  doing  an  act  ratified  by  a  large  majority 
of  the  stockholders,  he  must  present  to  the  court  a  clear  legal  right  to  the  re- 
lief demanded,  and  that  the  injunction  he  asks  for  is  essential  to  the  preser- 
vation of  his  legal  rights.  The  corporations  sought  to  be  affected  by  tliis  in- 
junction are  Minnesota  corporations.  The  property  is  largely  in  the  state  of 
Minnesota,  and  the  legality  of  the  proposed  actions  must  be  determined  by 
the  laws  of  Minnesota.  To  the  courts  of  that  state  would  properly  belong 
the  determination  of  the  questions  involved  in  this  action ;  and,  while  tlie 
courts  of  this  state  would  interfere  to  protect  the  rights  of  one  of  its  citizens, 
when  sucb  interference  is  necessary,  it  would  only  be  justifiable  where  the 
application  to  the  court  was  made  in  good  faith,  and  for  the  sole  purpose  of 
protecting  the  interests  of  the  plaintiff,  and  where  the  interference  of  the 
court  was  necessary  for  that  purpose.  In  none  of  the  cases  cited  by  the  plain- 
tiff does  it  appear  that  the  persons  from  whom  the  plaintiff  purchased  the 
stock  owned  by  him  expressly  authorized  the  doing  of  the  act  to  which  objec- 
tion is  made;  and,  under  the  circumstances  as  they  appear  in  this  case.  I  do 
not  think  the  pUintiff  has  shown  himself  entitled  to  the  relief  asked.  Motion 
for  injunction  should  therefore  be  denied,  with  910  costs,  to  abide  the  event. 


Lehnbn  e.  PuBVis  et  al. 
(5uprem«  Court,  Oeneral  Term,  Fovrth  Department.    Febmaty,  18B0.) 

AonoN— JoiNDBB  or  Causes. 

A  complaint,  in  an  action  on  a  bond  executed  to  plaintiff  by  (me  W.,  with  def  aid- 
ants K.  and  P.  as  sureties,  to  secure  performanoe  of  a  oontraot,  which  alleees  that 
on  a  day  named  plaintiff  and  del endaivts  agreed  thatW.  should  be  released  from  lia- 
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UUty  on  the  bond  and  contract,  he  having  transferred  all  his  Interest  In  tba  ood- 
traot  to  K.,  who  assumed  performance  thereof;  that  P.  agreed  to  be  surety  for  El, 
consented  to  the  assignment,  and  agreed  that  his  obligauon  of  snre^  should  con- 
tinue to  be  the  same  as  it  was  for  W.  and  E.,  and  arers  a  breach  of  the  contract 
and  of  the  condition  of  the  bond,— sets  up  a  single  oaosa  of  action,  which  is  on  the 
bond. 

Appeal  from  special  term,  Onondaga  coanty. 

An  action  bj Philip  H.  Lehnen  against  Alfred  J.  Purvis  and  another.  De- 
fendant demurred  to  the  complaint  on  the  following  grounds:  "First,  that 
ttiere  is  a  defect  of  parties  defendant  in  this  action,  in  that  the  said  Purvis  is 
not  a  necessary  or  proper  party  to  be  joined  as  a  defendant  with  said  Kilian 
in  an  action  upon  the  contract  or  agreement  set  forth  in  the  said  amended 
complaint;  second,  that  causes  of  action  have  been  improperly  united,  viz., 
-one  cause  of  action  in  said  amended  complaint  being  an  alleged  cause  of  ac- 
tion against  said  defendant  Purvis  and  said  defendant  Eilian  upon  the  bond 
set  forth  in  said  amended  complaint,  and  the  other  cause  of  action  in  said 
amended  complaint  being  an  alleged  cause  of  action  against  said  defendant 
Purvis  alone  upon  the  contract  or  agreement  set  forth  in  said  amended  com;- 
plaint;  third,  that  the  amended  complaint  does  not  state  any  cause  of  ac- 
tion in  favor  of  said  plaintiff  against  said  defendant  Purvis;  fourth,  that  the 
amended  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion either  against  the  said  defendant  Purvis  alone  or  against  said  defendant 
Pnrvis  impleaded  with  the  said  defendant  EUian."  From  the  order  overrul- 
ing this  demurrer  defendants  appeal. 

Argued  before  Habdin,  P.  J.,  and  Mabtin,  J. 

IF.  dt  N.  E.  Kernan,  tor  appellants.    Samxtel  B.  Stem,  for  respondent. 

Habdik,  p.  J.  The  complaint  contains  facts  sufiScient  to  constitute  a 
cause  of  action  for  a  breach  of  the  bond  set  out  in  the  complaint  against  the 
defendants  Kilian  and  Purvis.  Eilian  and  Purvis,  by  the  terms  of  the  bond 
executed  on  the  23d  of  April,  1885.  were  jointly  and  severally  liable  to  the 
plaintiff  for  the  non-performance  of  all  the  conditions  contained  in  the  con- 
tract referred  to  in  the  bond.  The  complaint  contains  an  averment  that  on 
the  20th  of  October,  1885,  the  plaintiff  and  defendants  entered  into  an  agree- 
ment whereby  Westcott  was  to  be  released  of  all  obligation  on  account  of 
the  bond,  or  on  account  of  the  contract  mentioned  in  the  bond,  he  having  trans- 
ferred his  interest  in  the  contract  to  Kilian,  who  assumed  the  performance  of 
the  same  in  accordance  with  the  stipulation  theretofore  existing  against  West- 
cott, and  on  that  day  Purvis  undertook  to  become  surety  for  Kilian;  and  it  Is 
avi-ned  in  the  complaint  that  Purvis  consented  to  the  assignment  to  Kilian, 
"and  agreed  that  bis  obligation  of  surety  in  said  bond  for  the  performance  of 
said  contract  should  continue  to  be  the  same  for  said  Kilian,  as  it  was  for  said 
Westcott  and  Kilian."  If  the  last  allegation  betrue,  then  he  continued  jointly 
and  severally  liable  upon  the  bond  to  the  plaintiff  for  the  performance  of  the  con- 
tract mentioned  in  the  bond.  The  complaint  contains  an  averment  of  a  breach 
of  the  contract,  and  a  breach  of  the  condition  of  the  bond.  It  is  also  averred 
in  the  complaint  that  "the  said  Purvis  consented  to  said  assignment  to  said 
Kilian,  and  agreed  that  his  obligation  of  surety  in  said  bond  for  the  perform- 
ance of  said  contract  should  continue  to  be  the  same  for  said  Kilian  as  it  was 
for  said  Westcott  and  Kilian."  Thus  tlie  words  of  the  bond — "We  bind  our- 
selves, and  our  heirs,  executors,  and  administrators,  jointly  and  severally, 
firmly  by  these  presents" — remained  operative  against  Kilian  and  Purvis, 
and  the  bond  continued  to  be  the  foundation  of  their  liability;  and.  as  already 
stated,  they  were  jointly  and  severally  liable  in  virtue  of  the  terms  of  the 
bond.  It  is  stated  that  there  was  a  breach  of  the  conditions  of  the  contract 
mentioned  in  the  bond;  hence  there  was  a  breach  of  the  conditions  of  the 
bond,  and  for  such  a  breach  this  action  is  brought.  Barton  v.  Speia,  5  Hun, 
61,  is  distinguishable  from  the  case  in  hand.    There  the  plaintiff  sought  to 
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unite  a  canse  of  action  against  the  maker  of  a  note  with  a  cause  of  action 
against  tbe  guarantor  of  a  note;  and  it  was  held  that  the  liability  of  the 
maker  of  the  note  was  in  virtue  of  one  instrument,  and  the  liability  of  the 
guarnntor  in  virtue  of  another  instrument,  and  therefore  the  causes  of  action 
were  improperly  united.  In  Harris  v.  Eldridge,  5  Abb.  N.  C.  278,  tbe  ac- 
tion was  against  the  maker  of  a  note  and  also  against  a  guarantor  of  a  note, 
and  tbe  court  followed  Barton  v.  Speis,  holding  that  there  was  an  improper 
joinder  of  causes  of  action.  If  this  complaint  united  two  causes  of  action  in 
tbe  same  count,  it  would  be  demurrable,  (  Wiles  v.  Suydam,  64  K.  Y.  178; 
tioldherg  v,  Utley,  60  N.  Y.  427;)  but,  as  already  stated,  we  are  of  tbe  opin> 
ion  that  but  one  cause  of  action  is  stated,  to-wit,  liability  of  the  defendant  by 
reason  of  a  breach  in  tbe  condition  of  their  bond;  and  certain  facts  are  stated 
for  the  pur()ose  of  showing  that  they  continued  that  liability,  notwithstand- 
ing  Westcott  had  assigned  his  Interest  in  the  contract  to  Kilian. 

We  tliink  tbe  demurrer  was  properly  overruled  at  the  special  term.  Judg- 
ment affirmed,  with  costs,  with  leave  to  the  defendants  to  withdraw  their  de- 
murrer on  payment  of  the  costs  of  the  demurrer  and  of  this  appeal,  and  u> 
awer  on  payment  of  such  costa  within  20  days. 


GnJioBK  «.  GiTT  OF  Utioa  «t  al. 

(Swpreme  Court,  Oetieral  Term,  .Fourth  Department    Febroaiy,  180IL) 

UcMiciPAi.  CoaposATioNs— Rbpaib  ot  Strsbts— Stsbbt  Railboads. 

The  Utioa  dty  charter,  (Laws  N.  Y.  1870,  o.  28,)  providing  that  the  "oommon  ooim- 
cll  l8  hereby  authorized  to  require  all  railroad  companies  operating  street  railroad* 
In  any  of  the  streets  of  the  otty  to  repave  between  their  traoka,  and  at  leaat  two  tMt 
in  width  on  each  side  thereof,  whenever  the  oommon  oonnoU  shall  deem  siiah  re- 
pavement  necessary,"  is  mandatory,  and  an  assessment  levied  on  abutting  ownats 
for  the  repavement  of  such  portion  of  a  street  is  illegal  and  void. 

Appeal  from  special  term,  Oneida  county. 

An  action  by  Hiram  Gilmore  against  the  City  of  Utica,  William  F.  Hoer- 
lein,  its  treasurer,  and  the  Warren  Scharf  Asphalt  Paving  Company.  Plain- 
tiff is  a  resident  of  the  city  of  Utica,  and  a  tax>payer  therein,  and  owner  in 
fee  of  a  house  and  lot  on  the  easterly  side  of  that  portion  of  Oenesee  street  ba- 
tween  the  northerly  line  of  Eagle  street  and  the  southerly  line  of  said  city, 
fronting  on  Genesee  street,  and  has  paid  for  many  years  the  general  tax  as- 
sessed, and  the  local  assessment  made,  against  liis  property,  by  the  oCBcenand 
agents  of  the  city.  Under  tbe  general  railroad  act  ot  1850,  a  street  railway 
was  organized  in  1862,  and  laid  its  track  in  said  street,  and  the  same  is  now 
being  operated  therein.  Octotwr  24,  1862,  the  oommon  council  of  the  city  ot 
Utica  adopted  a  resolution  giving  permission  "to  tbe  Utica  City  Bailroad 
Company  to  construct,  maintain,  and  operate  a  horse  railroad,  with  a  double 
or  single  track,  along  or  near  the  center  of  Genesee  street,  from  tbe  New 
York  Central  depot,  or  Bagg's  square,  to  the  southerly  line  of  the  city,  or  to 
Oneida  square,  and  thence  to  the  southerly  line  ot  the  city,  by  the  moat  prac- 
ticable street  or  avenue,  *  *  *  upon  condition,  nevertheless,  that  tbe  said 
railroad  company  shall  and  doth  construct  tbe  said  railroads  upon  tbe  most 
approved  plan,  and  in  a  secure  and  substantial  manner,  and  replace  and  keep 
iu  good  repair  the  pavement  between,  and  at  least  two  feet  in  width  on  each 
outer  side  of,  tlie  tracks;  the  whole  to  be  done  subject  and  according  to  the 
directions  of  the  city  surveyor  and  street  commissioner.  *  *  *  Said  rail- 
road to  be  also  subject  to  all  the  regulations  and  restrictions  contained  in  the 
act  of  the  legislature  passed  April  2,  1850,  and  the  several  acts  passed  amend- 
atory thereof  and  supplementary  thereto."  In  December,  1886,  the  said  rail- 
road company  was  leased  to  the  Utica  Belt  Line  Street  Railroad  Company,  a 
corporation  organized,  under  the  surface  railroad  act  of  1884.  for  the  period 
of  99  years;  and  the  lessee  undertook  to  "pay,  bear,  and  discliarge  all  tuxes 
and  assessments,  ordinary  and  extraordinary,  of  every  description,  lawfully 
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assessed,  imposed,  levied,  and  accruing  upon  the  said  street  surface  rail- 
roads, etc.,  •  •  •  do  any  and  all  paving  required  by  law  on  the  streets 
upon  which  said  street  surface  railroads  tliereby  leased  are  or  may  be  oper- 
ated, as  may  be  legally  imposed  during  said  lease."  In  March,  1888,  the 
common  council  "determined  to  repave  said  Genesee  street  from  the  northerly 
line  of  Eagle  street  southerly  to  the  city  line;"  and  May  28,  1888,  the  com- 
mon council  accepted  the  proposal  of  the  defendant  the  Warren  Scharf  As- 
phalt Paving  Company,  and  entered  Into  a  contract,  in  which  the  company 
agreed  to  repave  said  street  with  Trinidad  asphalt,  according  to  certain  plans 
and  specifications  made  by  the  city  surveyor.  At  a  meeting  of  the  common 
council  in  1888,  the  work  was  reported  by  said  city  surveyor  completed,  and 
the  bill — amounting  to  $101,358.87— therefor  was  audited.  Thereupon  the 
city  authorities  proceeded  to  ascertain  one-third  thereof,  which  was  to  be  a 
charge  upon  the  city  at  large,  and  to  ascertain  the  amount  of  two-thirds  there- 
of, and  made  an  assessment  upon  tlie  adjacent  property,  and  ascertained  the 
amount  to  be  levied  against  the  plaintiff's  property  to  be  the  sum  of  $1,- 
410.40,  which  sum  they  included  in  the  list  or  roU  against  the  property  of  the 
plaintiff.  The  street  railroad  company  constructed  double  tracks  in  the  street 
before  the  same  was  repaved.  Before  the  proposal  of  the  Warren  Scharf  As- 
phalt Paving  Company  was  accepted  by  the  common  council,  notice  was 
given,  on  behalf  of  those  owning  property  on  both  sides  of  that  portion  of 
Genesee  street  southerly  from  the  northerly  line  of  Eagle  street  to  the  south- 
erly line  of  the  city,  to  the  common  council  of  the  city  of  Utica,  that  any  at- 
tempt to  impose  upon  the  real  property  fronting  on  said  street  the  expense  of 
said  repavement  bietween,  and  at  least  two  feet  in  width  on  each  outer  side 
of,  said  tracks,  would  be  resisted  and  opposed  as  wrong  and  unlawful.  The 
court  held  as  conclusions  of  law  "(1)  that  this  action  is  maintainable;  (2)  that 
said  assessment  is  Illegal  and  void,  and  a  cloud  upon  the  title  of  the  said  real 
estate  of  said  plaintiff;  *  *  *  (4)  that  neither  the  expense  of  that  por- 
tion of  said  repavement  between  the  tracks  of  said  railroad  in  said  Genesee 
street,  the  rails  of  said  tracks,  and  a  space  of  two  feet  in  width  outside  and  ad- 
joining the  outside  rails  of  said  tracks,  nor  any  part  of  said  expense,  was  or 
is  chargeable  to  said  the  city  of  Utica,  or  assessable  against  the  plaintiff  or 
the  said  property  of  the  plaintiff,  or  against  any  of  the  property  fronting  on 
said  Genesee  street,  or  the  owners  or  occupants  thereof ;  (I5)  that  the  plaintiff 
is  entitled  to  judgment  perpetually  enjoining  and  restraining  said  the  city 
of  Utica,  its  common  council,  its  officers,  attorneys,  agents,  coUectors,  and 
servants,  and  each  and  every  of  them,  from  proceeding  in  any  manner  to,  or 
attempting  in  any  manner  to,  collect  or  enforce  said  assessmenk"  Defend- 
ant appeals. 

Argued  before  Haboin,  P.  J.,  and  Mabtin  and  Merwin,  JJ. 

Everett  <&  Letoia  and  A.  M.  Beardsley,  for  appellants.  DtAngelU  <ft  Doo- 
little  and  W.  A.  Matleson,  for  respondent. 

Hakdin,  p.  J.  On  the  14th  of  March,  1888,  when  the  common  council  de- 
termined by  a  resolution  to  repave  Genesee  street,  there  rested  upon  the  street 
railway  the  burden  of  repaving  that  portion  thereof  occupied  by  the  railroad, 
and  two  feet  outside  of  its  traclss.  The  burden  was  imposed  by  the  resolu- 
tion passed  by  the  common  council  in  1862,  to  which  the  street  railway  had 
subjected  itself  in  accepting  the  permission  upon  the  condition  mentioned  in 
the  resolution,  and  by  assumption  of  such  burden  by  the  terms  of  the  lease 
under  which  the  present  railroad  became  possessed  of  the  right  to  operate  the 
same  in  Genesee  street.  Besides,  in  cliapter  28  of  the  laws  of  1870,  section 
79  of  the  ct)arter  was  amended  so  as  to  confer  power  upon  the  common  coun- 
cil to  enforce  the  burden  resting  on  the  railroad.  In  the  fifth  subdivision  of 
section  79  it  is  provided,  viz.:  "The  common  council  Is  hereby  authorized  to 
require  all  railroad  companies  operating  street  railroads  in  any  of  the  streets 
v.9K.y.s.no.l2— 68 
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of  the  city  to  repave  between  their  tracks,  and  at  least  two  feet  in  widtb  on 
each  side  thereof,  whenever  the  common  council  shall  deem  sach  repavement 
necessary."  This  language  clearly  authorized  the  common  council  to  deter- 
mine the  necessity  for  repavement.  Such  determination  was  made  by  the 
common  council.  It  then  became  the  imperative  duty  of  the  street  railway 
"to  repave  between  their  tracks,  and  at  least  two  feet  in  width  on  each  side 
thereof. "  We  think  the  provision  of  the  statute  just  quoted  is  mandatorr, 
and  that  it  was  the  duty  of  the  common  council  to  enforce  compliance  on  the 
part  of  the  street  railway.  We  think  the  tax-payers  at  large  had  a  right  to 
have  that  provisionof  the  law  enforced,  and  that  the  adjacent  owners  were 
entitled  to  have  the  common  council  exact  a  performance  on  the  part  of  tlie 
street  railway.  People  v.  Board  of  Supervisors  of  Herkimer  Co.,  56  Barb. 
452;  People  v.  Board  qf  Supervisors  of  Otsego  Co.,  61  N.  Y.  401.  In  dehv- 
ering  the  opinion  in  the  case  last  cited,  the  court  referred  to  Mayor  v.  Furze, 
S  Hill,  612,  and  approves  of  the  language  of  Judge  Nelson,  which  is  as  fol- 
lows: "Where  a  public  body  or  ot&cer  has  been  clothed  by  statute  with  power 
to  do  an  act  which  concerns  the  public  interest,  or  the  rights  of  third  persona, 
the  execution  of  the  power  may  be  insisted  on  as  a  duty,  though  the  pliraseol- 
ogy  of  the  statute  be  permissive,  merely,  and  not  peremptory."  A  similar 
doctrine  was  laid  down  in  Supervisors  v.  U.  8.,  4  Wall.  435,  in  which  case 
Mr.  Justice  Swatne  observed:  "The  conclusion  to  be  deduced  from  the  au- 
thorities is  that,  where  power  is  given  to  public  officers  in  the  language  of  the 
act  before  us,  or  in  equivalent  language, — whenever  the  public  interest  or  in- 
dividual rights  call  for  its  exercise, — the  language  osed,  though  permissive 
in  form,  is  in  fact  peremptory.  What  they  are  empowered  to  do  for  a  third 
person  the  law  requires  shall  be  done.  The  power  is  given,  not  for  their  ben- 
efit, but  for  bis.  It  is  placed  with  the  depositary  to  meet  the  demands  of 
right,  and  to  prevent  a  failure  of  justice.  It  is  given  as  a  remedy  to  Uiose 
entitled  to  invoke  its  aid,  and  who  would  otherwise  be  remediless."  See. 
also.  City  of  Galena  t.  Amy,  5  Wall.  705.  If  the  common  council  had  ex- 
acted from  the  railroad  a  performance  of  its  duty,  the  burden  cast  upon  the 
tax-payers  and  the  plaintLS  and  other  adjacent  ownei-s  would  have  been  mach 
less.  The  effect  of  the  resol  ution  of  lb62,  and  the  provision  in  the  act  of 
1870,  (subdivision  5,  §  79,)  relieved  the  plaintiff  and  other  adjacent  ownen, 
as  well  as  the  tax-payers,  from  the  burden  of  maintaining  the  pavement  on 
that  portion  of  the  street  occupied  by  the  street  railway.  In  effect,  the  ex- 
pense of  repaving  such  portion  of  the  street  was  not  only  imposed  upon  the 
street  railway,  but  the  liability  therefor  was  witlidrawn  from  the  adjacent 
owners,  and  from  the  tax-payers  at  large.  We  agree  with  the  learned  coun- 
sel for  the  appellant  that  "the  railroad's  liability,  if  any,  is  a  matter  between 
it  and  the  city;"  but  we  do  not  agree  with  him  in  the  assumption  that  the 
adjacent  owners  are  not  interested  in  the  enforcement  of  that  liability.  We 
think  they  are  relieved  pro  tanto  from  a  burden  which  otherwise  would  rest 
upon  them.  By  chapter  426  of  the  Laws  of  1887,  section  99  of  the  charter 
was  amended,  and  a  mode  was  prescribed  for  enforcing  the  collection  of  ex- 
penditures in  grading,  leveling,  paving,  or  repaving  streets.  However,  we  find 
nothing  in  that  statute  which  relieves  the  railroad  from  the  burden  resting 
upon  it  to  maintain  the  pavement  between  its  tracks  and  the  two  feet  adja* 
cent  tliereto.  We  think  the  words  "the  common  council  shall  then  determine 
the  expense  of  the  whole  work"  may  receive  reasonable  construction  by  ap- 
plying them  to  the  expenditures  upon  that  portion  of  the  street  not  occupied 
by  tlie  street  railway.  We  think  the  words  were  not  intended  to  aatfaorixe  a 
transfer  of  the  burden  resting  upon  the  railway  to  the  adjacent  owners  or  to 
the  tax-payers  at  large. 

There  is  nothing  in  the  case  to  indicate  that  the  street  railway  company 
was  unable  to  perform  the  obligations  imposed  on  it.  The  common  council, 
therefore,  ought  to  have  exacted  a  performance  on  the  part  at  the  railw^ 
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company.  In  JRe  Appleby,  26  Hun,  429.  the  court  says:  "The  omission  to 
enforce  it,  [ordinance,]  and  to  secure  so  much  of  the  pavement  under  it  as  the 
railroad  company  was  obliged  to  lay,  was  a  material  error  and  defect  in  the 
proceedings  themselves,  of  which  the  applicant,  as  the  owner  of  the  property 
fronting  upon  the  avenue,  has  a  legal  right  to  complain.  In  re  Casey,  5 
Hun,  468;  In  re  N.  T.  etc..  School,  75  N.  Y.  324.  No  part  of  the  cost  of  this 
twenty-Bve  feet  of  pavement  was  legally  chargeable  to  him;  but,  under  the 
terms  of  the  ordinance,  it  is  clear  that  it  should  have  been  imposed  upon  the 
railroad  company.  A  portion  of  it  was  included  in  the  assessment  required 
to  be  paid  by  him,  and  to  that  extent  he  has  been  made  the  subject  of  injus- 
tice." 

O'Remey  v.  City  of  Kingston.  114  N,  T.  440, 21  N.  E.  Kep.  1004,  is  distin- 
guishable from  the  case  before  us,  as  the  case  arose  under  a  different  statute, 
and  a  different  resolution  of  the  common  council,  from  the  one  we  have  been 
considering.  In  that  case  the  assessment  was  to  be  made  upon  land  border- 
ing upon  the  street,  and  it  was  held  that  the  land  occupied  by  the  railroad 
"did  not  border  on  or  touch  the  street,  within  the  meaning  of  the  charter;  it 
being  simply  a  part  thereof." 

Whether  the  contractor,  the  Warren  Scharf  Asphalt  Paving  Oompany,  can 
enforce  its  contract  against  the  city,  is  a  question  which  we  need  not  now  de- 
termine. As  was  said  by  Allen,  J.,  in  Moore  v.  Jfayor,  73  N.  Y.  251, 
"While  a  local  assessment  may  be  void,  a  contract,  fully  performed,  made  in 
pursuance  of  the  same  ordinance,  may  be  valid."  If  the  contractor  has  fully 
performed,  and  is  entitled  to  enforce  payment  of  his  contract  price  from  the 
city,  that  fact  does  not  of  Itself  stand  in  the  way  of  the  plaintiff's  enforcing 
his  legal  rights,  nor  make  against  the  propriety  of  his  resisting  an  overbur- 
densome  assessment. 

Upon  the  questions  we  have  alluded  to,  further  views  are  expressed  in  the 
opinion  delivered  at  special  term,  as  well  as  upon  other  questions  arising  in 
the  case,  which  are  considered  therein  quite  satisfactorily.  We  therefore  do 
not  deem  it  needful  to  further  discuss  the  questions  arising  in  this  case.  We 
think  the  plaintiff  was  entitled  to  the  relief  awarded  at  the  special  term. 

Judgment  affirmed,  with  costs.    All  concur. 


In  re  TTnion  £l.  B.  C!o. 

In  re  Bennett. 

{Svivreme  Oowrt,  Otneral  Term,  Second  Department    Febmaiy  13, 1890.) 

L  ABBITSATION  AtTD  AWABS — PXOOBDUKB. 

An  agreement  between  an  elevated  railroad  and  an  abatttng  land-owner  to  arbi- 
trate the  question  of  damages,  which  provides  that  judgment  should  not  be  entered 
of  record  until  the  expiration  of  10  daya  after  the  cars  should  be  run  on  the  road, 
and  limits  an  appeal  by  either  party  to  10  days  after  the  judgment  is  rendered,  la 
not  violated  by  an  application  by  the  land-owner,  9  days  after  the  award  was  made, 
for  its  confirmation,  in  order  that  an  Immediate  judgment  might  be  entered,  so  as  to 
expedite  an  appeal  proposed  to  be  taken  by  the  company. 
S.  Sahe — CoNsncT  ov  Abbitbatobs. 

The  agreement  also  provided  that  "the  arbitrators,  by  a  majority  vote,  may  exer- 
cise their  discretion  as  to  the  manner  and  way  in  which  to  inform  themselves  of 
the  matters  and  things  in  dispute.  They  may  refuse  to  hear  witnesses  and  counsel, 
and  proceed  to  a  final  determination  in  whatever  manner  they  may  by  a  majority 
vote  decide. "  Meld,  that  it  was  not  against  the  meaning  or  intent  of  this  provis- 
ion for  one  of  the  arbitrators  to  read  questions  and  answers  in  another  caae  of  dam- 
ages to  abutting  owners  in  support  of  his  views. 

Appeal  from  special  term.  Kings  county. 

Arbitration  between  Michael  Bennett  and  the  Union  Elevated  Bailroad 
Company.  Judgment  was  entered  on  the  award  of  the  arbitrators  in  favor  of 
Bennett,  and  the  company  appeal. 

Argued  before  Barnard,  P.  J.,  and  Dtkhan,  J. 
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Wtngate  dt  CtUlen,  for  appellant.    John  J.  Leary,  for  respondent. 

Barnard,  F.  J.  The  Union  Elevated  Bailroad  Company  conatructed  ita 
road  along  Fifth  avenue,  In  Brooklyn,  in  front  of  Michael  Bennett's  property. 
The  company  and  Bennett  agreed  in  writing  to  arbitrate  the  question  of  tbe 
damages  resulting  to  Bennett's  property  thereby.  By  the  agreement  tbeai' 
bitraturs  were  to  determine  the  method  of  trial,  and  were  at  liberty  to  refnae 
to  liear  witnesses,  though  they  might  do  so.  The  judgment  was  not  to  be 
entered  of  record  until  the  expiration  of  10  days  after  the  cars  should  be  roa 
upon  the  road,  and  upon  failure  to  pay  the  award  by  the  company.  Tbwe 
was  a  provision  that,  if  either  party  wished  to  appeal,  such  appeal  must  be 
taken  within  10  days  after  the  judgment  was  rendered.  The  company  desired 
an  appeal,  and  the  land-owner  applied,  on  the  ninth  day  after  the  award  was 
made,  for  its  confirmation,  with  a  view  of  the  entry  of  an  immediate  judg- 
ment, so  as  to  expedite  this  appeal.  This  did  not  violate  either  the  spirit  or 
letter  of  the  arbitration  agreement.  The  intent  of  the  parties  was  to  await 
the  entry  of  judgment  until  10  days  after  the  cars  run.  It  was  a  term  of 
credit  to  the  company,  and  not  a  means  of  postponing  the  entry  of  jodgment 
when  it  was  to  be  the  basis  of  an  appeal.  When  the  award  was  confirmed 
the  cars  had  been  running  for  a  considerable  period. 

The  arbitrators  voted  to  receive  no  testimony.  After  the  submission,  it  is 
claimed  that  evidence  was  received  on  the  part  of  Bennett.  The  proof  fails 
to  substantiate  this.  The  arbitrators  differed  as  to  the  question  submitted, 
and  orte  of  the  arbitrators  bad  questions  and  answers  in  another  case  of  dam- 
ages to  abutting  owners,  and  he  read  these  in  support  of  bis  views.  Neither 
Bennett,  the  railroad  company,  nor  their  counsel  was  cognizant  of  this  fact. 
'  The  discussion  of  the  evidence  in  anot9ier  case  was  not  a  violation  of  the  ar- 
bitration agreement,  which  contains  this  clause:  "Second.  That  the  arbitra- 
tors, by  a  majority  vote,  may  exercise  tbeir  discretion  as  to  the  manner  and 
way  in  which  to  inform  themselves  of  the  matters  and  things  in  dispute. 
They  may  refuse  to  hear  witnesses  and  counsel,  and  proceed  to  a  final  d^er- 
mination  in  whatever  manner  they  may,  by  a  majority  vote,  decide."  It  was 
not  against  the  meaning  or  intent  of  this  clause  that  one  of  the  arbitratoia 
urged  in  support  of  his  views  information  acquired  by  the  answers  and  opin- 
ions of  other  persons  in  a  legal  trial  There  was  no  reception  of  the  minntes 
as  evidence.  The  arbitrators  could  inform  themselves  upon  the  question  be- 
fore them  by  reading,  and  even  conversation  with  persons  well  informed,  or 
who  were  supposed  to  be  so.  The  case  of  Halstead  v.  Seaman,  82  N.  Y.  27, 
does  not  bear  on  the  question.  In  that  case  there  was  no  clause  authorizing 
the  arbitrators  to  reject  evidence,  and  it  was  lield  that  they  conld  not  refuse  to 
hear  it  if  offered.  The  orders  appealed  from  should  therefore  be  aflinned, 
with  costs. 


Andrews  o.  Dat  Button  Go. 

(Supreme  Court,  Oeneral  Term,  Second  Department.    Febroaiy  19^  1890.) 

FiXTCSES — Bbtween  Landlohd  aud  Tbsant. 

The  lessor  of  a  factory  refused  to  put  in,  or  contribute  to  the  expense  of,  a  new 
engine,  but  offered  to  consent  to  the  change  on  the  condition  tta.e  engine  ahoold  to- 
long  to  him.  Without  assenting  to  this,  the  lessee  put  a  new  engine  on  the  old 
foundation  in  such  manner  that  it  could  be  removed  without  injuryto  the  buildiiig. 
Held,  that  the  new  engine  did  not  beoome  part  of  the  freaholo,  bnt  remained  tm 
property  of  the  lessee. 

Appeal  from  special  term,  Queens  county. 

Action  by  J.  Frederic  Andrews  against  the  Day  Button  Oompauy  to  restrain 
it  from  removing  an  engine  from  a  factory  it  had  leased  of  plaintifl.  There 
was  judgment  for  defendant,  from  which  plaintiff  appeals. 

Argued  before  Barnard,  F.  J.,  and  Dykman,  J. 
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BUlings  A  Cardozo,  for  appellant.    Rosa  &  Putzd,  tat  respondent. 

Baknabo,  F.  J.  The  evidence  sustains  the  finding  that  the  new  engine 
was  put  Into  the  place  of  the  old  one  without  any  agreement  that  the  new  one 
should  belong  to  the  landlord.  The  landlord  was  applied  to  to  put  in  the  new 
«ngine  himself,  and  refused.  He  was  requested  to  contribute  to  the  expense, 
and  he  refused  that.  He  offered  to  consent  to  the  lessee's  making  the  change 
upon  the  condition  that  the  engine  should  belong  to  him.  There  was  no  as- 
sent to  this,  and  the  lessee  put  in  the  engine  on  the  old  foundation,  and  re- 
moved the  old  engine.  Although  the  tenant  pnt  in  the  new  engine  after  be 
received  a  letter  containing  this  condition,  the  evidence  is  plain  and  abundant 
that  the  tenant  never  accepted  this  condition,  but  exercised  such  right  in  re- 
spect to  the  change  as  he  had  as  a  tenant  hiring  manufacturing  premises  for 
use  as  such.  A  tenant  has  the  right  to  erect  a  new  building  on  the  rest  of 
the  demised  premises,  and  to  remove  the  old  from  it  so  as  to  permit  this  im- 
provement without  waste.  Winship  ▼.  PitU,  S  Paige,  259.  A  building 
erected  for  the  purpose  of  trade  or  manufacture  may  be  removed  by  the  ten- 
ant. Ombony  v.  Jones,  19  N.  Y.  234.  The  tenant  may  put  in  an  engine, 
and  remove  it  at  the  end  of  the  term.  Kelsey  v.  Durkee,  S3  Barb.  410.  The 
tenant  may  remove  a  chimney,  and  the  machinery  put  in  for  the  purposes  of 
trade.  2  Bev.  St.  (2d  £d.)  p.  24,  §  6.  The  title  to  the  new  engine  was  never, 
therefore,  in  the  landlord.  There  is  no  reason  to  distinguish  this  case  from  those 
cited  because  the  buildings  or  engine  was  put  in  a  vacant  place,  and  wasnotsul>- 
Btituted  for  aoother  similar  structure  or  implement  of  trade.  Admit  that  the 
tenant  had  the  right  to  put  up  a  new  foundation,  and  place  an  engine  upon 
it,  and  counect  it  with  the  mill.  He  may  substitute  a  new  article  for  a  worn- 
out  one,  and  he  may  remove  a  dangerous  engine,  and  put  in  a  safe  one  in  its 
place,  always  subject  to  the  condition  that  the  same  could  be  put  in  and  taken 
out  readily.  The  proof  is  clear  in  this  case  that  the  engine  could  be  removed 
without  injury  to  the  building,  and  that  fact  is  so  found.  There  was  no  in- 
tention to  make  the  new  engine  real  estate,  and  that  fact  is  found,  and  the 
evidence  sustains  the  finding.  The  clause  in  the  lease  that  the  tenant  would 
make  no  alterations  in  the  premises  is  not  material  to  the  question.  The  ten- 
ant's rights  depended  in  all  cases  upon  the  fact  that  the  article  annexed  should 
not  materially  injure  or  affect  the  real  estate,  and  that  the  removal  can  be 
made  without  any  injury  thereto.  The  judgment  should  therefore  be  af- 
firmed, with  costs. 

HlOKBT  V.  FjETBBSON. 

(Supreme  Court,  Oeneral  Term,  Second  Department.    Febmary  13, 1S90.) 

Wills — CtousTKnonos— Powbr  of  Saim. 

A  testator  bequeathed  one-half  the  income  of  his  real  and  personal  estate  to  Ms 
widow  for  life,  if  she  remained  unmarried.  The  remainder  of  the  income  he  gave 
to  his  children,  to  be  expended  under  the  directions  of  his  executor,  provided  that, 
if  any  child  should  die  before  the  youngest  child  became  of  age,  leavmg  issue,  sncu 
issue  should  take  the  parent's  share.  At  the  death  of  the  wife,  and  on  the  arrival 
of  the  youngest  child  at  the  age  of  81,  the  entire  estate  was  given  to  the  children 
equally.  A  full  power  of  sale  was  given  to  the  executor.  Held,  that  the  children 
took  the  fee  of  the  land  subject  to  the  power  of  sale,  and  a  deed  by  the  widow  in- 
dividually, and  as  administratrix  with  the  will  annexed,  would  convey  a  good  titles 

Case  submitted  on  an  agreed  statement. 

This  was  a  controversy  between  James  H.  Hickey  and  Doris  Peterson. 

Argued  before  Barnard,  P.  J.,  and  Dykman,  J. 

J.  JB.  Sabine,  for  plaintiff.    Doris  Peterson,  pro  se. 

Barnard,  P.  J.  The  case  agreed  upon  shows  that  one  Chistopher  Peter- 
eon  died  seised  and  in  possession  of  certain  lands  and  premises  which  included 
the  particular  portion  in  question.    The  deceased  left  a  last  will.    He  left  a 
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widow  and  minor  children.  By  the  terms  of  the  will,  one-half  of  the  income 
of  the  real  and  personal  estate  was  given  to  his  widow,  Doris  Peterson,  for 
life,  if  she  remained  unmarried.  The  provision  for  the  widow  was  reduced 
to  one-third  of  the  remainder.  The  remainder  of  the  income  was  given  to 
tiie  cliildren  of  the  testator,  of  which  there  were  four  living  at  his  death. 
This  income  was  to  be  expended  under  the  direction  of  his  executor;  and  it 
was  provided  that,  if  any  child  should  die  before  the  youngest  child  became 
of  age,  leaving  issue,  such  issue  sbould  take  the  parent's  share.  The  yonng- 
est  child  died  before  maturity.  The  executor  named  in  the  will  refused  to 
qualify,  and  letters  of  administration  with  the  will  annexed  were  granted  to 
the  widow.  The  will  gave  a  very  full  power  of  sale  to  the  executor  named 
in  it.  At  the  death  of  the  wife,  and  upon  the  arrival  of  the  youngest  child  at 
the  age  of  21,  the  entire  estate  is  given  to  the  children  equally. 

The  administratrix  with  the  will  annexed  has  made  a  contract  as  an  indi- 
vidual and  as  administratrix  to  sell  a  portion  of  the  land,  and  the  purchaser 
(plaintiff)  objects  to  the  title.  The  powen  of  the  administratrix  are  the  same 
as  those  given  to  the  executor  named  in  the  will.  Bain  v.  Matteson,  54  N. 
Y.  663.  The  widow  has  no  interest  except  dower  interest,  if  she  is  not  l»rred 
by  the  gift  of  one-half  of  the  income  of  both  real  and  personal  estate.  This 
right,  whatever  it  be,  would  be  cut  oS  by  her  deed  as  an  individual.  The  fee 
of  the  land  went  direct  to  the  children  subject  to  the  power  of  sale.  The 
clause  or  portion  of  the  will  which  restricts  the  application  of  the  income  un- 
til the  youngest  child  became  of  age  was  not  an  illegal  suspension  of  the  power 
of  alienation.  The  accumulation  of  income  beyond  the  need  of  the  children 
would  be  illegal,  but  would  go,  under  the  Revised  Statutes,  to  the  next  event- 
ual estate.  The  children  can  therefore  sell,  by  infant  proceedings,  their  in- 
terest in  the  land.  The  executor  is  not  l)ound  to  wait  until  the  death  of  the 
widow  before  making  a  sale,  if  a  sale  be  beneficial,  in  her  judgment,  to  the 
estate.    The  plaintiff  should  therefore  take  the  titie  offered. 


Clare  v.  Locke. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    April  11, 1800.) 

UUinOIPJLL  COBPORATIONB— MOBTaA.OB  IH  PaTMSDT  OF  TaXBS. 

The  dty  of  BuSeiIo,  being  authorized  by  title  1,  {  1,  of  its  charter,  (lawB  1S70,  o. 
619,)  to  take,  purchase,  and  hold  and  convey  real  and  personal  property  as  its  poi^ 
poses  may  require,  has  fall  power  to  accept  a  mortgage  on  real  estate  aa  aeonri^ 
lor  taxes  which  had  aoomed  thereon. 

Submission  on  agreed  statement. 

Action  by  Martin  Clark  against  William  H.  Locke.  The  cause  was  sab- 
mitted  without  action  on  an  agreed  statement  of  facts,  as  provided  bj  Code 
Civil  Proc.  N.  Y.  §  1279. 

Argued  before  Uwiqht,  P.  J.,  and  Macohber  and  Corlett,  JJ. 

Martin  Clark,  pro  ite.    Giles  B.  Stillwell,  for  defendant. 

Macohber,  J.  In  the  year  1873,  one  Balcom  was  the  owner  of  real  estate, 
situated  in  the  city  of  Buffalo,  upon  which  there  was  then  due  and  unpaid  to 
the  city  for  taxes,  including  interest  and  additions,  the  sum  of  $10,849.  A 
month  before  this  time  the  common  council  of  that  city  had  agreed  to  receive 
a  mortgage  upon  the  lands  of  Balcom  in  the  sum  of  S10,849,  and  such  mort- 
gage, accompanying  the  bond  of  Balcom,  was  accordingly  executed  and  deliv- 
ered to  the  city  on  the  29th  day  of  January,  1873.  Afterwards,  and  on  the 
29th  day  of  April,  1883,  the  comptroller  of  the  city  sold  these  lands  for  non- 
payment of  taxes  for  the  year  1882,  and  struck  the  same  off  to  one  GreorgeP. 
Sawyer,  to  whom  was  issued  a  certificate  of  sale.  Sawyer,  on  or  about  the 
1st  day  of  September,  1883,  sold  and  assigned  such  certificate  to  one  Tifft.    In 
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Xoyember,  1883,  ine  city  of  BnfFalo  began  a  suit  for  the  foreclosure  of  such 
mortgage,  making  Sawyer  and  the  executrix  of  the  last  will  and  testament  of 
Balcom,  together  with  certain  creditors  of  Balcom,  parties  defendant.  In  the 
answer  in  that  action,  interposed  by  the  executrix  and  certain  other  judgment 
creditors,  the  validity  of  the  mortgage  to  the  city  was  put  in  issue;  bat  Saw- 
yer made  default  in  pleading.  Judgment  of  foreclosure  and  sale,  however, 
was  entered  in  the  month  of  January,  1886,  adjudging  the  amount  due  on  the 
bond  and  mortgage  to  be  $12,396.89.  A  modiflcation  of  this  judgment,  in 
respect  to  costs  only,  was  made  by  the  general  term.'  That  case  is  now  pend- 
ing in  the  court  of  appeals  undetermined.  No  sale  has  been  made  under 
such  judgment.  Tlflt,  after  the  purchase  by  him  of  the  certificate  of  sale, 
caused  notices  to  redeem  to  be  served  upon  the  city  of  Buffalo  as  mortgagee. 
Thereafter,  and  on  the  1st  day  of  July,  1885,  the  comptroller  of  the  city  ex- 
ecuted and  delivered  to  Tifft  a  deed  of  this  property,  which  was  duly  record- 
ed. William  H.  Locke,  the  defendant  in  this  action,  bought  of  Tifft,  after  the 
delivery  to  the  latter  of  the  deed,  the  portion  of  lands  involved  in  this  appeaL 
In  November,  1888,  Locke  in  turn  executed  and  delivered  to  the  plaintiff  a 
deed  of  this  portion  of  the  premises,  with  the  usual  covenants  of  warranty. 
The  plaintiff  claiins  that  this  covenant  is  broken  by  reason  of  the  facts  relat- 
ing to  the  mortgage  given  to  the  city,  and  that  such  mortgage  is  a  cloud  upon 
Ills  title;  while  ttie  defendant  claims  that  the  lien  of  such  mortgage  was  cut 
off  and  extinguished  by  the  service  of  the  notice  to  redeem  which  was  served 
upon  the  city,  followed,  as  it  was,  by  the  delivery  by  the  city  comptroller  of 
the  deed  to  Tifft.  The  defendant  also  contends  that  the  Balcom  mortgage 
was  void,  as  no  power  existed  on  the  part  of  the  city  to  take  such  security  in 
payment  of  taxes.  It  follows,  therefore,  that  if  this  mortgage  is  a  lien  upon 
this  property,  the  plaintiff  has  a  right  of  action  against  the  defendant  upon 
his  covenant;  while,  if  the  mortgage  be  held  not  to  be  such  lien,  the  com- 
plaint should  be  dismissed. 

We  are  of  the  opinion  that  the  city  of  Buffalo  had  the  power  and  right  to 
take  from  Balcom  a  mortgage  in  discharge  or  in  payment  of  the  taxes  there- 
tofore accruing  upon  the  lattor's  real  eetato.  Neither  Balcom,  nor  any  person 
succeeding  to  his  right,  is  in  a  position  to  deny  the  validity  of  this  mortgage; 
for,  by  executing  the  same,  the  mortgagor  conclusively  acknowledged  the  va- 
lidity of  the  indebtedness,  and  his  liability  to  pay  the  same.  Raft  Co.  v. 
Roach,  97  N.  Y.  378,  and  cases  there  cited.  By  section  1,  tit.  1,  of  the  charter 
of  the  city  of  Buffalo,  (chapter  519,  Laws  1870,)  the  city  is  authorized  to  take, 
purchase,  and  hold  and  convey  real  and  personal  property  as  its  purposes  may 
require.  We  have  no  doubt  but  that  the  common  council,  when  it  decided 
that  it  was  expedient  for  the  city  to  receive  this  mortgage,  had  full  power 
under  the  charter  to  accept  the  same  in  lieu  of  the  indebtedness  for  taxes,  as 
tlie  transaction  amounted  to  nothing  more  than  ascertaining  and  {putting  in 
writing  the  amount  of  the  indebtedness,  for  the  tax  lien  itself  was  in  the  nature 
of  a  mortgage.  Mayor  v.  Colgate,  12  N.  Y.  140.  If  this  be  so,  the  right  to 
enforce  the  mortgage  against  the  property  covered  by  it  necessarily  follows. 
This  proposition,  as  we  understand  it,  was  distinctly  held  in  a  decision  at 
special  term,^  in  an  opinion  annexed  to  the  plaintiff's  points,  in  an  action  of 
Tifft  against  the  city  of  Buffalo,  growing  out  of  these  precise  facts.  See,  also. 
City  of  Buffalo  v.  Bettinger,  76  N.  Y.  393,  where  it  is  held  that  a  municipal 
corporation,  in  protecting  its  property,  in  collecting  its  debts,  and  generally 
in  transacting  a  business  of  a  private  character,  may,  when  not  expressly 
prohibited,  avail  itself  of  the  rights  and  remedies  afforded  to  an  individual. 
See,  also,  Starin  v.  JEdson,  112  N.  Y.  206,  19  N.  £.  Bep.  670;  Mayor  v.  Son- 
nebom,  113  N.  Y.  428,  21  N.  E.  Rep.  121;  Mayor  V.  Huntington,  114  N.  Y. 
681,  21  N.  E.  Rep.  998. 

>  Not  reported.  >  See  note  at  end  of  case. 
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Nor  did  the  service  of  the  notice  upon  the  city  to  redeem  extingnlsb  the  lien 
of  this  mortgage.  The  fureciosure  of  the  mortgage  held  by  the  city  was  be- 
gun November  17,  1883,  and  Sawyer  was  one  of  the  defendants  who  did  not 
interpose  any  answer,  but  permitted  judgment  to  go  against  him  by  default, 
while  certain  defendants  met  the  issae,  with  the  resull  alreaily  stated.  That 
judgment,  as  long  as  it  stands,  effectually  cuts  off  any  claim  which  Sawyer 
or  his  assignee,  Tiflt,  can  have  under  this  certificate.  The  fact  that  steps 
were  talcen  by  Sawyer  or  his  assignee  after  the  filing  of  lit  pendent  in  the 
foreclosure  action,  resulting  in  a  pretended  perfection  of  a  title  undexcliapter 
275  of  the  Laws  of  1880,  is  unavailing  to  the  defendant.  VtMer  t.  Scrikner, 
76  N.  Y.  190. 

As  we  answer  the  three  questions  propounded  to  us  by  the  written  sabmi^ 
sion  in  favor  of  the  plaintiff's  contention,  it  follows,  under  the  agreement  of 
the  parties,  that  judgment  should  be  directed  in  favor  of  the  plaintiff  against 
the  defendant  in  the  sum  of  $600,  t>eing  the  amount  agreed  upon  by  the  par- 
ties as  damages  for  the  breach  of  the  warranty,  if  the  court  should  hold  that 
tliere  was  a  breach.    Ail  concur. 

NOTE. 

The  opinion  in  TiSt  v.  City  of  BuSalo,  delivered  at  speolal  term,  Erie  oaxm.ty.  is  as 
follows: 

"Danisu,  3.  This  action  is  brought  under  section  1688  of  the  Ck>de  of  CMl  Prooad- 
nre,  for  the  determination  of  an  adverse  claim  to  real  estate  situated  in  the  city  of  Buf- 
falo, owned  by  the  plaintiff.  Whether  he  or  the  parties  under  whom  he  claims  title 
were  in  the  actual  poBsession  of  the  property  for  the  period  of  three  years  prior  to  the 
commencement  of  the  action  is  not  a  fact  very  clearly  proven  by  the  evidence,  but.  as 
the  action  has  been  tried  and  presented  upon  its  merits  for  decision,  this  point  may 
properly  be  passed  over  without  its  present  definite  determination,  Inasmnoh  as  the  ex- 
amination 01  the  evidence  results  in  the  conclusion  that  the  aotion  is  incapable  of  being 
maintained.  The  plaintiff  obtained  two  declarations  of  sale  In  form  of  coaveyanoe  oi 
real  estate,  made  by  the  defendant  upon  sales  of  the  property  for  the  non-payment  of 
taxes  and  assessments  imposed  upon  it  in  the  year  1882.  The  amount  unpaid  upon  one  of 
the  parcels  of  property  was  the  sum  of  $268.48,  on  the  20tb  of  March,  ISilS,  when  notice 
was  served  upon  the  city  to  redeem  the  property  from  the  sale.  The  amount  required  to 
redeem  the  other  parcel  of  the  land  at  toe  samedate  was  the  sum  of  $128.88.  Notices  st 
that  time  were  served  upon  the  city  to  redeem  the  property  from  the  sales  which  bad 
been  made  for  the  non-payment  of  the  taxes  and  assessments  on  the  ground  that  it  held  a 
mortgage  upon  the  property,  and,  by  section  28  of  title  7  of  the  Revised  Charter  of  the 
city,  pruvision  was  made  for  serving  notice  upon  a  party  holding  a  mortgage  upon  the 
property  sold,  requiring  its  redemption  from  the  sale  within  the  time  apedfied  in  tiia 
Dotlcos  which  were  served.  The  defendant  in  January.  1873,  received  from  Philo  A. 
Balcom,  who  was  then  the  owner  of  this  property,  and  under  whose  execntriz  and 
devisee  the  plaintifT  has  also  derived  title,  a  mortgage  upon  it  to  secure  the  payment  of 
$10,849,  in  five  equal  annual  installments,  with  interest  at  the  rate  of  7  per  cent.,  pay- 
able seml-aDnually  from  the  1st  of  February,  1873.  Payments  were  afterwards  inaas 
upon  the  mortgage,  to  and  including  the  5tb  day  of  September,  1877,  and  there  was  dne 
upon  it,  on  the  last  day  of  December,  18S1,  over  and  above  such  payments,  ^,1^  A 
judgment  was  recovered  in  an  action  for  the  foreclosure  of  this  mortgage,  commenoed 
prior  to  the  time  wheu  the  plaintiff  derived  any  title  to  the  property.  It  was  tried  in 
the  superior  cuurt  of  Buffalo,  and  a  judgment  recovered  establishiDg  the  validity  of  the 
mortgage,  and  determining  the  amount  unpaid  upon  it.  The  object  of  the  plaintiff's 
action  is  to  remove  this  mortc^age  and  judgment  as  alien  or  incumbrance  from  the  prop- 
erty, and  that,  it  is  insisted,  he  has  the  right  to  do  as  the  assignee  of  the  purchaser  who 
bid'  in  the  property  on  the  sales  made  of  it  for  the  non-payment  of  taxes.  The  deeds 
which  were  made  to  the  plaintiff  by  the  city  were  executed  on  or  about  the  29th  of  June, 
18S5,  and  upon  thoir  face  convey  the  lands  described  in  them,  and  in  whole  or  in  part 
included  in  the  mortgage,  pursuant  to  the  sales  made  for  the  non-payment  of  the  taxes 
and  assessments;  and  from  these  facts  it  is  apparent  that  what  the  city  designed  to 
sell,  and  what  it  intended  to  convey  by  the  deeds,  was  not  any  interest  it  had  as  an  in- 
cumbrancer upon  the  property,  but  the  title  and  interest  of  the  owner,  liable  to  be  sold 
and  conveyed  bocunsc  of  his  default  in  the  payment  of  the  taxes  assessed  against  it. 
The  deeds,  or  'declarations  of  sale,'  as  they  are  called,  contain  no  warranty  on  the 
part  of  the  city  estopping  or  precluding  it  from  insisting  upon  or  enforcing  its  mort- 
gage against  the  property,  but  they  simply  exercise  the  power  conferred  upon  the  oiD- 
cers  of  the  city  to  sell  and  convey  the  interest  of  the  owner  in  the  property  because  of 
his  failure  to  pay  tlie  taxes  imposed  upon  it.  They  do  not  by  any  language  contained 
in  them,  or  anything  to  be  implied  from  them,  con  vey  any  other  interest,  or  extinguish 
any  other  right,  which  the  city  had  against  the  property  beyond  ita  right  to  collect  the 
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taxes  and  aaseaaments  for  which  the  titles  were  made,  and  it  was  upon  the  payment  of 
«ach  taxes  and  assessments,  and  the  expenses  and  interest  legally  added  thereto,  that 
the  property  was  sold,  and  the  dedarauons  of  sales  were  made.  In  construing  Instru- 
ments of  this  description,  it  has  been  provided  by  the  statute  that '  it  shall  be  the  duty 
of  oonrta  of  justice  to  carry  into  effect  the  intent  of  the  parties,  so  far  as  such  intent 
^»n  be  collected  from  the  whole  instrument,  and  is  consistent  with  the  rules  of  law,' 
(2  Rev.  St.,  6th  Ed.,  p.  1180,  {2;)  and  to  ascertain  such  intent,  where  the  evidence  of 
It  may  be  in  the  least  degree  uncertain  or  ambiguous.  It  is  the  duty  of  the  court  to 
consider  the  circumstances  under  which  the  instruments  were  executed.  French  v. 
Carhart,  1 N.  Y.  96,  102. 

"Applying  this  provision  of  the  statute,  as  it  must  be,  to  these  deeds  or  declarations 
of  sale,  and  this  principle  of  construction,  no  doubt,  can  be  entertained  that  it  was  no 
part  of  the  purpose  of  the  instruments  executed  and  delivered  by  the  city  to  the  plain 
tiff  in  any  manner  to  affect,  or  entpower  him  to  affect,  the  security  which  it  held  by  this 
mortgage  for  the  payment  of  the  sum  of  money,  but  what  was  designed  was  to  con- 
vey to  the  plaintUI  the  title  of  the  owner  of  the  property,  together  with  the  right 
to  extinguish  incnmbranoes  upon  it  held  by  any  other  person  or  persons  than  the  city 
Itself,  and  who  were  indirectly,  at  least,  liable  for  the  payment  of  the  taxes  and  assess- 
ments. If  this  were  not  so,  and  the  cilgr  and  authorities  were  bound  to  redeem  by  the 
payment  of  taxes,  interest,  and  expenses  to  protect  and  save  the  mortgage,  then  it  is 
evident  that  notiung  whatever  would  be  accomplished  by  such  tax-sales  and  convey- 
ances; for  the  money  paid  into  the  city  treasury  for  taxes,  interest,  and  expenses 
would  require  to  be  at  once  withdrawn  and  paid  back  to  redeem  the  property  from 
its  own  sales  and  declarations  of  sales,  and  in  that  manner  the  taxes  would  be  re- 
funded to  the  purchaser,  or,  as  this  case  is,  to  his  assignee.  That  would  be  an  entirely 
useless  and  abortive  proceeding,  for  it  would,  at  most,  place  the  city  and  its  authorities 
back  where  they  were  before  the  sales  themselves  were  made.  It  would  receive  noth- 
ing whatever  towards  the  payment  of  the  taxes  and  assessments,  but  would  be  obliged 
to  pay,  in  addition  to  the  failure  to  collect,  the  expense  made  by  itself,  to  obtain  pay- 
ment of  the  amounts.  Such  a  proceeding  as  that  it  would  be  unreasonable  in  the  ex- 
treme to  suppose  the  legislature  intended  to  sanction  by  the  provisions  which  have  been 
made  a  part  of  tiie  charter  of  the  city.  It  may  be  that  their  literal  reading  would  re- 
quire this  result,  but  laws  are  not  to  be  literally  read  or  understood  when  that  reading 
would  be  manifestly  in  conflict  with  the  intention  of  the  legislature  in  their  enactment. 
What  the  courts  are  required  to  do  is  to  construe  the  law  according  to  its  spirit  and  in- 
tent, (Bailroad  Ckx  v.  Koach,  80  N.  Y.  889,  844,)  and  that,  in  this  instance,  was  to  afford 
the  oily  and  its  authorities  the  effeooal  means  of  collecting  these  unpaid  taxes  and  as- 
sessments by  the  sale  of  this  property;  and  that  intent  would  be  avoided  and  defeated 
by  subjecting  it  literally  to  the  provisions  made  concerning  the  redemption  of  the  prop- 
er^ by  persons  holding  incumbrances  from  the  sales.  If  these  provisions  of  the  statute 
should  be  construed,  then,  for  an  amount  of  less  than  four  hundred  dollars,  the  city  would 
be  obliged  to  relinquish  a  security  upon  which  there  was,  at  the  time  when  the  notices 
were  served,  due  and  unpaid  an  amount  of  upwards  of  ten  thousand  dollars,  or  else  nul- 
lify its  own  proceedings  hy  paying  back  to  the  purchaser  at  its  sale  what  it  had  received 
from  him  for  the  payment  and  satisfaction  of  these  taxes  and  assessments ;  and  it  could 
not  have  been  the  intent  or  purpose  of  the  law  to  require  that  to  be  done,  for  it  would  in 
substance  forbid  tii  proceedings  on  the  part  of  the  city,  under  these  circumstances,  to 
enforce  the  collection  of  the  taxes  payable  to  it.  The  case  in  the  foreclosure  suit  which 
was  given  in  evidence  upon  the  trial  disclosed  the  fact  to  be  that  the  mortgage  was  ex- 
ecuted and  delivered  to  the  city  to  secure  the  payment  of  taxes  and  assessments  for 
which  the  property  described  \n  it  had  previously  been  sold  There  is  sufficient  dis- 
closed by  the  case  to  support  the  conclusion  that  the  city  had  become  the  purchaser  of 
the  property  under  the  tax-sales,  and  that  a  compromise  of  the  amount  due  to  it  had 
taken  puoe  between  the  mortgagor  and  the  city,  resulting  in  the  execution  and  deliv- 
ery of  the  mortgage  for  the  amount  mentioned  m  it.  It  was  in  its  effect,  therefore, 
given  to  secure  the  future  payment,  of  taxes  and  assessments  previously  laid  upon  the 
property,  to  those  under  which  the  plaintiff  in  this  action  has,  in  part  at  least,  derived 
bis  title.  And  it  has  been  provided  by  section  29,  art.  7,  of  the  Bevised  Charter  of  the 
dty,  that  the  sale  of  the  property  for  such  taxes  and  assessments  shall  be  'subject  to 
the  lien  of  all  taxes  and  assessments  thereon  at  the  time  of  such  sale,'  the  taxes  and  as- 
sessments for  which  the  mortgage  was  given  had  manifestly  been  liens  upon  tbe  prop- 
erty. The  dty  had  purchased  it  on  the  sales  made  for  the  failure  to  pay  such  taxes  and 
assessments,  and  it  was  in  a  condition  to  complete  the  title  against  the  mortgagor,  then 
the  owner  of  the  property.  But  to  avoid  the  result,  and  relieve  him  from  hardship,  this 
mortgage,  together  with  the  bonds  secured  by  it,  were  taken  from  him,  giving  him  five 
additional  years  to  pay  the  amount  agreed  upon,  instead  of  subjecting  him  to  a  sacri- 
fice of  his  proper^  by  the  enforcement  of  the  rights  of  the  city  at  that  time  against  it. 
In  that  manner  a  further  period  of  payment  of  the  unpaid  taxes  and  assessments  at  that 
time  was  extended  to  the  mortgagor.  His  mortgage  was  the  security  for  the  future 
payment  of  such  taxes  and  assessments,  and  as  such  the  rights  which  the  plaintiff  ac- 

a aired  under  the  sales  for  the  taxes  for  1883,  and  the  declaration  or  deeds  made  and  de- 
vered  to  him  were  subordinate  to  this  mortgage,  for  he  acquired  such  rights  subject 
to  the  lien  of  all  taxes  and  assessments  against  the  property  at  the  time  of  the  sale; 
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and  the  Hen  of  snoh  prior  tozM  and  assessments  was  preserved  and  oontlnned  throagb 
the  Instrumentality  and  intervention  of  this  morteage.  For  this  reason,  therefore,  as 
well  as  that  previonslv  mentioned,  the  plaintiff  has  secnred  no  rif  ht,  as  against  tlie 
city,  to  have  a  lien  of  this  mortgage  either  disturbed  or  extinguished  in  his  favor  as  the 
grantee  of  the  city.  The  mortgage,  on  the  contrary,  must  be  held  to  be  a  legal  secu- 
rity, as  it  was  given  by  the  mortgagor  i^alnst  the  property  described  in  it,  and  the  a» 
tton  of  thepluntifl  accord i.gly  cannot  be  maintained,  but  judgment  must  be  entand 
against  him,  together  with  the  costs  and  disbursements  of  the  action." 


Mallach  e.  BiDLET  et  al. 
(Supreme  Cowt,  Cherwral  Term,  JWrrt  Department    March  a,  1888.) 

1.  Hasteb  and  Servant— Tobts  op  Skbvant— Boopb  of  EHPLOTiaENT. 

In  an  action  for  false  arrest  by  defendants'  floors  walker  on  a  charge  of  shop-UfUng 
defendants'  store  superintendent  testified  that  it  was  the  floor-walker's  Auiy  to  re- 
port to  him  when  a  person  was  detected  in  shop-lifting,  and  that  "we  [himself  and 
subordinates]  never  apprehend  a  person  on  suspicion. "  There  was  also  evidence 
that  it  was  the  flooi>  walker's  duty  to  look  after  tmeves,  and  to  arrest  persons  cangM 
in  the  act  of  stealing.  Held,  that  the  evidence  warranted  a  finding  that  it  wss 
within  the  scope  of  tho  floor-walker's  emplovmant  to  arrest  persons  for  shop-lifting. 

2.  Same— Store-Kibfbrs — Dnrr  to  Custohebs. 

A  store-keeper  is  liable  for  mistreatment  of  a  customer  by  an  employe,  thongb 
the  employe  was  not  acting  within  the  scope  of  his  employment. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Ann  Mallacb  against  Edward  A.  Ridley  and  others  for  false  im- 
prisonment. After  plaintifC  had  left  defendants'  store,  where  she  bad  pur- 
chased some  articles,  a  policeman  requested  her  to  return  to  the  store,  whicb 
she  did.  The  policeman  was  sent  after  plaintifF  by  defendants'  floor-walker, 
who  accused  her  of  shop-lifting.  Defendants  had  nothing  to  do  with  the 
transaction  personally,  and  they  contended  that  they  were  not  liable,  inas- 
much as  the  floor-walker  was  not  authorized  to  have  a  person  arrested  on 
suspicion,  as  was  done  in  this  case.  There  was  a  verdict  for  plaintiff  for  $250, 
and  from  tlie  judgment  entered  thereon  defendants  appeal.  For  former  re- 
ports, see  36  Hun,  643,  mem.;  Id.  645,  mem.;  43  Hun,  336;  Id.  t>4U.  mem. 

Argued  before  Van  Bbunt,  P.  J.,  and  Bkadt  and  Danikls,  JJ. 

Edward  P.  Wtlder,  for  appellants.  Kurzman  &  Teaman,  {Ferdinani 
Kurzman,  of  counsel,)  for  respondent. 

Van  Brunt,  P.  J.  The  evidence  in  this  case  does  not  seem  to  materially 
differ  from  that  which  was  presented  by  the  record  upon  the  last  trial  of  this 
case,  upon  the  appeal  from  the  judgment,  in  which  tliis  court  held  that  there 
was  sufficient  evidence  upon  which  the  jury  could  find  that  the  floor-walker, 
in  the  arrest  and  searching  of  the  plaintiif,  acted  within  the  scope  of  his  au- 
thority; and  it  would  not  be  necessary  upon  this  appeal  to  do  more  than  to  refer 
to  tlie  opinion  previously  announced,  in  order  to  sustain  the  judgment,  were 
it  not  for  the  apparent  failure  to  comprehend  the  evidence,  which  seems  to 
be  indulged  in  by  the  counsel  for  appellant.  In  discussing  the  previous 
opinion  of  the  general  term,  it  is  insisted  that  it  does  not  apply,  because  the 
record  on  the  present  appeal  discloses  absolutely  nothing  in  the  nature  of 
instructions  that  could  possibly  justify  any  employe  of  the  defendants  in 
dragging  into  their  store  a  woman  who  had  been  arrested  a  block  away,  and 
forcibly  taking  her  to  a  private  room,  and  subjecting  her  to  a  search.  "We 
have  searched  the  record  in  vain  to  find  any  evidence  which  in  the  slightest 
degree  justifies  the  foregoing  statement.  The  whole  argument  is  based  apon 
the  assumption  that  the  plaintift  was  arrested  by  the  policeman  in  the  street, 
and  dragged  into  defendants'  store,  and  that  suob  arrest  was  in  no  way  re- 
quested by  defendants'  agents.  The  evidence  in  the  case,  however,  discloses 
that  the  plaintifF  was  not  arrested  in  the  street,  and  that  no  force  whatever 
was  applied  to  her,  either  in  respect  to  her  movements  or  in  respect  to  her 
person,  except  while  she  was  in  or  on  defendants'  premises.    It  is  true  that 
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the  policeman  accosted  her  in  the  street,  but  he  simply  asked  her  to  go  back 
to  the  store.  She  did  not  refuse,  and  went  volnntarily,  and  had  no  idea  what- 
ever that  she  was  the  subject  of  restraint,  or  that  she  was  in  the  custody  of 
an  ofiScer  of  the  law.  Upon  her  arrival  at  the  store,  the  plaintiff  went  with 
the  policeman  and  the  floo]>walker  over  to  the  saleswoman  by  the  name  of 
Clark,  who  was  asked:  "Is  this  the  woman  who  stole  the  corset?"  The  an- 
swer was:  "I  didn't  see  that  woman  steal  a  corset;  I  thought  she  was  looking 
at  bracelets."  The  man,  who  sul>sequeatly  turned  out  to  be  a  policeman, 
looked  at  the  woman,  and  then  at  the  floor-walker,  Mr.  Graff,  and  Graft  said: 
"Take  her  np  stairs;  fetch  her  along;"  and  she  was  taken  up  stairs,  and 
searched  by  these  two  men,  who,  after  finding  nothing  upon  her,  permitted 
her  to  go.  The  evidence  in  this  case  shows  that  Graff's  duties  were  those  of 
a  floor- walker ;  that  be  was  to  look  after  the  employes,  and  to  look  after  thieves; 
that  the  defendants  exhibited  their  goods  in  such  a  way  as  to  attract  shop- 
lifters; and  that  it  was  the  duty  of  this  floor-walker  to  arrest  persons  caught 
in  shop-lifting.  It  is  true  that  Mr.  Moore,  the  superintendent,  swears  that 
his  duty  was,  when  a  person  was  caught  shop-lifting,  to  report  to  him,  which 
is  absurd  upon  its  face,  as  while  a  report  was  made  to  him  t)ie  shop-lifter 
would  have  ample  time  to  escape.  But  he  also  swears:  "We  never  appre- 
hend a  person  on  suspicion."  And,  when  asked  who  he  meant  by  "we,"  be 
said  himself  and  his  subordinates;  from  which  the  jury  had  a  clear  right  to 
infer  that,  notwithstanding  Mr.  Moore's  testimony  on  the  subject  of  instruc- 
tions, it  was  the  understanding  that  persons  were  to  be  arrested  by  floor-walk- 
ers who  were  caught  in  the  act  of  shop-Lifting.  It  is  clear  tliat  they  had  the 
right  to  arrest,  and  if  they  arrested  upon  insufflclent  evidence,  or  made  a  mis- 
taike  in  their  conclusions  from  what  they  saw  or  heard,  the  defendants  cannot 
escape  responsibility.  The  floor-walker  evidently  had  the  right  to  arrest  and 
apprehend  thieves,  and  under  that  authority  if  he  apprehended  an  innocent 
person,  his  employers  are  necessarily  responsible.  They  cannot  confer  such 
ail  authority  upon  the  employe,  and  claim  the  benefits  of  his  action  when  he 
acts  advisedly,  and  absolve  themselves  from  all  risks  when  he  acts  on  in- 
snfflcient  evidence.  It  seems  from  the  facts,  to  which  attention  has  al  ready 
been  called,  that  the  jury  had  ample  justification  in  concluding  that,  although 
there  was  an  attempt  to  disguise  the  authority  of  these  floor-walkers  in  refer- 
ence to  the  powers  which  they  had  for  apprehending  those  caught  in  the  com- 
mission of  crime,  it  was  a  mere  subterfuge,  and  that  the  understanding  of  the 
defendants  was  that  their  employes  should  exercise  this  extreme  power;  and 
in  those  cases  where  they  were  justified  in  so  doing  the  authority  was  to  be 
deemed  conferred,  but  in  those  cases  in  which  they  acted  hastily  the  sole  au- 
thority was  vested  in  the  general  superintendent,  and  therefore  they  were  not 
responsible  for  the  ill-advised  action  of  the  floor-walker. 

There  is  another  view  to  be  taken  of  this  case,  which  seems  to  be  in  con- 
sonance with  the  present  line  of  decisions  in  regard  to  the  principal  being  lia- 
ble for  the  acts  of  his  subordinates.  It  was  long  held  by  the  court  that  a  com- 
mon carrier  was  not  responsible  for  a  willful  assault  by  one  of  its  employes 
upon  a  passenger.  This  rule,  however,  has  been  abrogated  upon  the  theory 
that  the  common  carrier  invites  the  passenger  to  subject  himself  to  the  pro- 
tection and  care  of  the  employe  of  tiie  corporation,  and  under  these  circum- 
stances the  common  carriers  should  be  responsible  for  all  the  acts  of  the  sub- 
ordinates towards  the  passenger  while  under  his  custody  and  control.  In  like 
manner,  the  store-keeper  invites  the  public  to  enter  the  premises,  and  to  sub- 
ject themselves  to  the  custody  and  control  of  his  subordinates,  and  by  parity 
of  reasoning  he  should  be  held  responsible  for  the  brutalities  of  such  subor- 
dinates, even  wliere  they  are  not  committed  within  the  strict  line  of  his  em- 
ployment. There  seems  to  be  no  distinction  in  principle  between  the  cases. 
The  judgment  should  be  afiBrmed,  with  costs.    All  concur. 
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HlDDLETON  V.  TWOHBLT  et  ol. 

(Superior  Court  of  New  York  Ctty,  Oeneral  Term.    Pebrnaiy,  1890.) 

LmiTATioN  or  Actions— RuNRiNa  of  STATimt— Implixs  Trusts. 

Between  1861  and  1865,  a  merchant  in  China  shipped  goods  to  another  In  Hev 
York,  nnder  an  agreement  whereby  the  New  York  merchant  was  to  pay  all  neces- 
sary expenses,  including  insurance,  and  to  receive  one-half  of  the  net  profits,  wfaidt 
agreement  was  sometimes  varied  by  the  payment  of  fixed  commissions.  The  New 
York  merchant  was  alone  Imown  in  these  transactions,  and  between  18M  and  1887 
he  received  various  sums  as  rebates  on  insurance  previonsly  raid  I7  him.  Held 
that,  whether  considered  ••  a  partner  or  as  a  factor,  the  New  York  merchant,  on 
the  receipt  of  the  rebates,  became  clothed  with  an  implied  trust  to  pay  them,  to  the 
Chinese  merchant  without  demand,  and  that  consequently  the  statu£sof  limitations 
began  to  run  from  the  receipt  of  the  rebates,  and  not  from  the  time  of  demand  t^ 
the  Chinese  merchant. 

Appeal  from  special  term. 

Action  by  John  Middleton  against  Horatio  N.  Twombly  and  Elizabeth 
Fogg,  as  executors,  etc.,  of  William  H.  Fogg.  The  trial  coart  direct<>d  a 
verdict  in  favor  of  plaintiff.  Defendants'  motion  for  a  new  trial  on  the  min- 
utes was  granted  by  O'Gorhan,  J.,  upon  the  following  opinion: 

"This  is  a  motion  for  a  new  trial  on  behalf  of  the  defendants;  the  trial 
Judge  having  directed  a  verdict  in  favor  of  the  plaintiff.  The  action  was  for 
money  of  the  plaintiff  had  and  received  by  William  H.  Fogg,  the  defendants' 
testator,  at  various  times  between  February  2d,  in  the  year  1864f  and  Febnuuy 
8th,  in  the  year  1867.  Action  was  commenced  in  the  year  1889,  and  the  main 
defense  is  that  the  claim  was  barred  under  the  statute  of  limitations.  The 
material  facts  are  these:  In  1861  the  plaintiff  was  a  merchant  residing  and 
carrying  on  business  in  China,  and  William  H.  Fogg  was  a  merchant  resid- 
ing and  carrying  on  business  in  the  city  of  New  York.  They  entered  into 
an  agreement,  not  in  writing,  whereby  the  plaintiff  was  to  ship  merchandise 
from  China  consigned  to  Fogg  in  New  York,  and  Fogg  was  lo  receive  the 
merchandise  in  New  York,  pay  freight,  premiums  on  Are,  maritime,  and  war 
insurKnce,  and  all  other  necessary  expenses,  and  sell  the  merchandise,  and  re- 
mit one-half  of  the  net  pioceeds  to  plaintiff  after  cliarging  against  the  ad- 
venture all  said  expenses,  including  payment  of  said  insurance,  and  retaining 
the  other  half  of  said  net  proceeds  as  his  (Fogg's)  share.  This  mode  of  deal- 
ing, which  had  in  it  the  elements  of  a  partnership,  was  on  some  occasions 
varied  by  payment  of  fixed  commissions  to  Fo^g  instead  of  a  half  share  of 
the  net  profits.  Fogg  from-iime  to  time  rendered  statements  and  accounts  to 
plaintiff,  which  were  accepted  by  the  plaintiff  as  correct.  In  January,  1865, 
these  transactions  wholly  ceased;  and,  so  far  as  appears,  after  that  date  the 
parties  had  no  further  dealings  or  correspondence  with  each  other.  From 
time  to  time  between  February  2,  1864,  and  February  8, 1867,  Fogg  received 
various  sums  of  money  from  said  insurance  companies  as  rebates  of  sums 
paid  them  by  Fogg  as  premiums  on  said  insurance  on  said  merchandise  con- 
signed to  Fogg  by  the  plaintiff,  of  which  receipt  of  said  money  Fogg  never 
informed  the  plaintiff;  and  Fogg  never  remitted  to  plaintiff  any  part  of  said 
money  so  by  him  received,  but  retained  the  same  in  his  possession.  Fogg  died 
in  1884.  In  1887  the  plaintiff  for  the  first  time  became  aware  that  such  re- 
bates had  been  made,  and  such  moneys  paid  to  Fogg  on  account  of  the  same. 
Tlie  plaintiff  sues  for  his  share  of  the  moneys  so  paid  to  Fogg  as  being  his 
money  in  the  hands  of  Fogg,  and  which  Fogg  was,  in  equity  and  good  con- 
science, bound  to  pay  over  to  the  plaintiff.  The  defendants,  Fogg's  executors, 
claim  that  the  plaintiff's  action  accrued  at  the  time  when  these  moneys  on  ac- 
count of  rebates  were  received  by  Fogg.  The  latest  of  these  i-eceipts  of  said 
moneys  was  February  8, 1867.  If  they  are  right  in  that  claim,  the  plaintiff's 
action  is  barred  under  the  statute  of  limitations,  and  the  direction  of  the  judge 
to  the  jury  to  find  a  verdict  in  favor  of  the  plaintiff  was  error,  and  the  corn- 
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plaint  sboald  have  been  dismissed.  The  plaintiff  contends  that  his  canse  of 
action  did  not  accrue  until  the  demand  made  on  the  executors  in  September, 
1888.  in  wliich  case  the  verdict  should  stand. 

"It  is  not  easy  to  gather  from  the  numerous  Judicial  decisions  any  rule  of 
law  on  the  subject  of  general  application.  Each  case  must  stand  by  itself, 
and  in  each  the  question  must  be  considered  according  to  its  own  speciid 
facts.  In  the  case  at  bar  the  insurance  companies  were  justified  in  paying 
these  rebates  into  the  bands  of  Fogg.  He  had  transacted  all  the  business  of 
tliese  shipments  in  New  York  nnder  his  own  business  name  of  Fogg  Bros.; 
and  he  alone  was  Icnown  in  New  Yorit  in  relation  to  said  shipments,  and  had 
the  possession  and  apparent  ownership  of  the  merchandise.  Fogg  was  justi- 
fied in  receiving  the  payments  of  such  rebates  from  the  insurance  companies. 
As  to  the  payments  made  to  him  before  January,  1865,  and  while  the  agree- 
ment between  him  and  plaintiff  was  still  in  force,  Fogg  bad  an  undoubted 
right  to  receive  them.  As  to  the  payments  made  on  account  of  these  rebates 
after  the  cessation  of  all  dealings  between  the  plaintiff  and  Fogg,  Fogg  was 
justified  in  receiving  the  money  ex  necessitate,  because  no  one  but  he  bad 
any  apparent  right  to  receive  it  in  New  York;  but  by  receiving  it  he  assumed 
the  responsibility  of  transmitting  to  the  plaintiff,  with  all  reasonable  speed, 
such  share  of  the  moneys  as  he  ^ew  was  the  property  of  the  plaintiff,  and  be 
constituted  himself  the  trustee  of  the  plaintiff  for  that  purpose,  and  to  that 
extent.  I  do  not  see  why,  in  order  to  constitute  a  cause  of  action,  a  demand 
should  have  been  made  by  the  plaintiff  on  Fogg  for  plaintiff's  share  of  that 
money.  The  object  of  such  demand  is  to  apprise  the  defendant  of  the  duty 
be  is  required  to  perform,  and  give  him  an  opportunity  to  perform  It.  But, 
where  a  trustee  is  himself  an  actor  in  the  transaction,  and  has  full  knowl- 
edgeof  his  duties,  such  notice  and  demand  are  not  required.  Abb.  Tr.  £v.  (Ed. 
1880,)  pp.  234,  235;  Brent  v.  Maryland,  18  Wall.  430, 434;  Jessop  v.  Miller, 
2  Abb.  Dec.  449;  Stacy  v.  Graham,  14  N.  Y.  497.  The  weight  of  authority 
seems  to  me  to  sustain  that  view  of  the  question.  Hotoard  v.  France,  43  N. 
T.  598;  In  re  Cole,  34  Hun,  320;  Knapp  v.  aimon,  96  N.  Y.  288,  294;  Pierson 
V.  McCurdy,  100  N.  Y.  608,  2  N.  E.  Eep.  615;  PrUss  v.  Mulford,  107  N.  Y. 
308,  14  N.  E.  Rep.  298.  The  provisions  of  the  Code  of  Procedure  in  point  in 
this  case  were  the  same  as  are  found  in  the  Code  of  Civil  Procedure,  §g  380, 
882.  Section  410  of  the  Code  of  Civil  Procedure  is  new,  and  is  not  found  in 
the  Code  of  Procedure  which  waa  in  force  at  the  times  the  moneys  in  rebate 
of  premiums  on  insurance  were  paid  into  the  hands  of  Fogg.  I  have  read 
and  considered  the  authorities  cited  on  behalf  of  the  plaintiff  on  this  subject. 
In  my  opinion  the  welglit  of  the  argument  is  on  the  side  of  the  defendants. 
Looking  at  the  question  merely  as  one  of  mercantile  ethics,  it  would  seem 
unjust  and  improper  that  a  merchant  receiving  money  which  he  knew  to  be- 
long to  another  should  be  justified  in  retaining  that  money, — in  keeping  secret 
the  fact  that  he  had  received  it,  and  had  it  in  his  possession, — and  that  no 
legal  obligation  or  responsibility  on  his  part  to  the  lawful  owner  of  the  money 
should  accrue  until  formal  demand  bad  been  made  on  him  by  the  owner.  In 
my  opinion  the  obligation  and  cause  of  action  accrued  at  the  moment  the 
money  was  received.  The  result  of  these  views  is  that  the  plaintiff's  cause 
of  action  against  Fogg  accrued  in  1867,  when  the  last  of  these  rebates  was 
paid  into  the  bands  of  Fogg;  and  the  action  is  long  since  barred  by  lapse  of 
time. 

"As  to  the  instances  in  which  the  rebates  were  paid  into  the  hands  of  Fogg 
while  he  received  a  fixed  commission  on  the  sales  instead  of  a  share  of  the  neb 
profits,  the  plaintiff  claims  that  Fogg  was  acting  as  a  'foreign  factor.'  I 
see  no  reason  to  think  that  any  other  or  different  rule  would  prevail  if  Fogg 
had  been  a  factor  or  other  agent.  He  would  have  had,  no  doubt,  a  lien  on 
the  money  for  any  sums  justly  due  to  him  for  commissions  or  otherwise;  but 
the  money  in  no  wise  belonged  to  him,  but,  except  as  to  that  lien,  it  belonged 
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to  the  plaintiff  absolutely.  Baker  t.  Bank,  100  N.  Y.  38.  2  TS.  E.  Rep.  452. 
Xo  commissions  were  in  fact  due  and  unpaid,  and  the  factor  or  agent  held  the 
moneys  on  an  implied  trust  for  his  principal,  to  whom  they  all  belonged. 
Ross  V.  Curtis,  30  Barb.  240.  A  factor  does  not  receive  the  proceeds  of  sales 
of  the  property  of  his  principal  as  his  own  money,  but  as  the  money  of  his 
principal.  £dw.  Brok.  &  F.  §  92.  But  in  the  case  at  bar  the  money  reoeived 
by  Fogg  from  the  insurance  companies  was  not  any  part  of  the  proceeds  of 
the  sales  which  he  had  effected,  and  on  wliich  he  had  a  lien.  It  was  money 
wliich,  although  arising  indirectly  out  of  the  transaction  in  which  he  may 
have  acted  as  factor,  was  unexpected  and  fortuitous,  and  derived  out  of  an 
extraordinary  rebate  of  moneys  paid  after  the  factor  bad  been  completely  paid 
for  bis  services.  As  in  the  other  cases,  the  money  was  paid  into  the  bands  of 
the  factor  because  tliere  was  no  one  else  in  Kew  York  who  had  an  appatent 
right  to  receive  it,  and  when  paid  it  was,  in  his  bands,  the  property  of  the 
plaintiff;  and  the  factor  was  charged  with  the  implied  trust  to  remit  it  to  the 
true  owner  with  all  reasonable  dispatch.  In  my  opinion,  Fogg  did  not,  as  to 
the  receipt  of  these  moneys,  act  in  the  capacity  of  foreign  factor,  but  only  as 
trustee  for  the  plaintiff,  and  under  the  obligation  of  remitting  the  money  to 
the  plaintiff  when  received.  No  demand  was  necessary  tn  constitute  a  cause 
of  action  against  Fogg.  The  money  was  not  his  money,  but  the  money  of 
the  plaintiff,  and  the  plaintiff  had  a  cause  of  action  against  F<^g  without 
any  demand. 

"It  may  be  that  these  views  of  this  action  tend  to  work  a  hardship  on  ttie 
plaintiff,  and  defeat  a  claim  which  is  in  itself  meritorious.  But  that  is  the 
lesult  of  the  inherent  defect  of  legislation  which  fails  to  anticipate  and  pro- 
vide for  all  the  various  new  conditions  which  present  themselves  in  the  ever- 
varying  transactions  of  men.  There  must  be  a  new  trial,  with  costs  to  abide 
the  event  of  the  action." 

Argued  before  Trttaz  and  DuaRO,  JJ. 

Norwood  <ft  Coggeshail,  for  appellant.    Joseph  W.  Howe,  for  respondoit. 

Far  CimiAH.  The  order  appealed  from  is  aflBrmed,  with  ooatB  and  dis- 
bursements, on  the  opinion  of  the  court  below. 


Hbrder  v.  Waltheb. 
(Camman.  Pleas  of  New  Yo/rk  City  and  County,  OenenU  Term.    'FeibraaryS,  UBOi) 
Chattbi.  Mobtoaqbb — VuAva  Coft. 

A  chattel  mort^EiKe  which  has  "ceased  to  be  valid, "  as  aninBt  pon^iasen  and 
creditors,  by  failure  to  file  a  copy  of  the  mortgage  within  80  days  next  preceding 
the  expiration  of  the  year  after  the  mortgage  was  filed,  as  required  by  8  Rev.  St. 
N,  Y.  p.  2249,  cannot  be  revived  by  filing  the  copy  after  the  expiration  of  the  year. 

Motion  for  leave  to  appeal  to  the  court  of  appeals. 

Argued  before  Bookstaver  and  Bischoff,  JJ. 

H.  A,  8perry,  for  plaintiff.    Jeroloman  <£  Arrowsmifh,  tot  defendant. 

Per  Curiam.  The  only  ground  for  this  motion  is  the  fact  that  Nixon  v. 
Stanley,  33  Hun,  248,  based  upon  Stoift  v.  Hart,  12  Barb.  530,  is  oontraryto 
the  decision  of  the  general  term  of  this  court  in  this  case,  and  it  is  claimed 
that  there  is  no  decision  of  the  court  of  appeals  decisive  of  the  question  in- 
volved here;  and  this  notwithstanding  the  decision  of  the  court  of  appeals  in 
Marsden  v.  Cornel,  62  N.  Y.  219.  In  the  latter  case,  that  court  expressly 
holds  that,  on  a  failure  to  file  a  true  copy  of  a  chattel  mortgage,  together  with 
the  statement  required  by  law,  within  30  days  next  preceding  the  expiration 
cf  tlie  year,  the  mortgages  cease  to  be  valid  against  subsequent  bona  fide  pur- 
chasers or  creditors.'    In  the  course  of  that  decision,  the  court  notices  Swift 

>8  Bev.  St.  N.  Y.  (7th  Bd.)  23^ 
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T.  Hart,  supra,  and  states  that,  ao  far  as  that  case  conflict-s  with  the  opinion 
then  delivered,  it  was  not  approved  by  that  conrt.  Now  Stoift  r.  Hart  pro- 
ceeds upon  the  theoiy  that  a  chattel  mortgage,  after  the  expiration  of  the 
year,  becomes  dormant  as  respects  honaflde  purchasers  and  creditors,  but  that 
such  instrument  may  be  revived  by  reQling  it  after  the  expiration  of  the  year. 
This  we  think  in  direct  conflict  with  Marsden  v.  Cornel.  A  dormant  instru- 
ment may  be  revived  and  made  eSectual  by  the  acts  of  the  parties,  but  an  in-, 
etmment  which  has  ceased  to  be  valid  cannot  be  thus  revived  by  any  act  of 
the  parties  to  it.  The  motion  for  leave  to  go  to  the  court  of  appeals  should 
therefore  be  denied,  with  dlO  costs. 


Begits  0.  MoKAN  et  al. 
{Common  Pita*  of  Nmo  York  CVy  and  County,  Oeneral  Term.    Tohraarj  8, 1890.) 

AasuMFSiT — Goods  Sold — Implied  Pkomisb. 

Where  goods  are  sold  and  delivered  witbont  a  price  being  agreed  on,  tttere  Is  aa 
Implied  agreement  to  pttj  the  reasonable  or  market  price  for  such  goods. 

Motion  for  a  reargument. 

Argued  before  Bookstatieb  and  Bisohoff,  JJ. 

Christian  &.  Moritz,  for  appellant.    M.  J.  Kane,  for  respondents. 

BooESTAVEB,  J.  The  decision  in  this  case  turned  upon  a  question  of  fact 
'Which  both  the  district  judge  and  a  former  general  term  of  the  court  decided 
tn  favor  of  the  respondents.  But  appellant  insists  that  there  could  be  no  sale 
of  the  property  in  view  of  the  fact  that  no  price  for  the  articles  was  agreed 
upon  between  the  parties.  In  this  we  think  he  is  mistaken.  It  Is  a  matter 
of  every-day  occurence  that  goods  are  sold  and  delivered  to  parties  without 
the  amount  being  fixed,  in  which  case  there  Is  an  implied  agreement  to  pay 
the  reasonable  or  market  price  for  such  goods.  The  motion  for  a  reargument 
should  therefore  be  denied,  with  costs. 


In  re  Dwiobt's  Estate. 

(iSurroaaHf*  Court,  New  York  County.    Janoaiy  S>,  1880.) 

Exaonroiis  aitd  ADmNnTBAToas— iKmuoDiiTB  Aoooums— Raqmsms. 

An  intermediate  aooount  should  state  if  an  inventory  has  been  filed,  and.  If  none 
has  been  filed,  the  account  should  fumlBh  the  information  osnally  thus  supplied, 
and  should  state  the  facts  as  to  sdverttsement  for,  presentation,  pimnent,  or  rejeo- 
tion  of,  claims,  the  names  and  ages  of  legatees,  eto.,  the  names  and  places  of  lesl- 
denoe  of  gnardians,  and  should  oe  accompanied  by  vouchers,  so  that  n  could  be  set- 
tied  in  a  proceeding  under  Code  Civil  Proc  N.  7. 1 2729,  providing  that  the  aocounts 
of  an  executor  or  administrator  may  be  ludioially  settled  on  his  petition  at  any  time 
after  one  year  since  letters  were  issued  to  him. 

Accounting  by  the  executors  of  the  will  of  Amos  T.  Dwight.  deceased. 
Code  Civil  Proc.  K.  Y.  §  2729,  cited  in  the  opinion,  is  as  follows:  "At  any 
time  ^Fter  the  expiration  of  one  year  since  letters  were  issued  to  an  executor 
or  administrator,  he  may  present  to  the  surrogate's  court  a  written  petition, 
duly  verifled.  praying  that  bis  account  may  be  judicially  settled,  and  that  the 
creditors,  or  persons  claiming  to  be  creditors,  of  the  decedent,  and  the  dece- 
dent husband  or  wife,  next  of  kin  or  legatees,  if  any,  or,  if  either  of  those 
persons  has  died,  his  executor  or  administrator,  if  any,  may  be  cited  to  attend 
the  settlement.  If  one  of  two  or  more  co-executors  or  co-administrators  pt» 
sents  a  petition  for  a  judicial  settlement  of  his  separate  account,  it  must  piay 
that  his  co-executors  or  co-administrators  may  also  be  cited.  Upon  the  pres- 
entation of  a  petition,  as  prescribed  in  this  section,  the  surrogate  most  issue 
a  citation  accordingly." 
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Bansoh,  S.  This  is  a  proceeding  commenced  upon  the  sarrogate's  motion. 
In  response  thereto,  what  professes  to  be  an  intermediate  accoant  of  the  pro- 
ceedings of  the  executors  has  been  filed.  The  estate  is  a  large  one,  the  prop- 
erty purporting  to  be  accounted  for  amounting  to  nearly  $600,000.  The  ac- 
count filed  sets  forth  in  detail  the  cash  and  personal  property  which  came 
into  the  hands  of  the  executors,  and  purports  to  account  for  the  dispositioD 
made  of  the  money,  together  with  the  personal  securities.  No  vouchers  are 
filed  for  the  payments  alleged  to  have  been  made,  nor  are  receipts  or  leases 
filed  from  the  legatees  or  from  the  annuitants.  Executors  and  administn- 
tors,  and  more  particularly  counsel  having  in  charge  the  filing  of  answers  or 
accounts  in  response  to  proceedings  of  this  character,  seem  to  be  under  a  grave 
misapprehension  as  to  the  scope  of  the  proceeding,  and  the  character  of  the 
account  to  be  rendered.  I  have  therefore  considered  it  advisable  to  take  ad- 
vantage of  this  opportunity  of  reminding  such  oflScers  of  the  law  upon  the 
subject,  in  order  that  I  may  not  be  required,  In  each  individual  case  arising 
in  the  future,  to  criticize  the  accounts  filed. 

The  account  required  by  the  order  of  the  surrogate  is  an  intermediate  ac- 
coant. When  filed,  it  should  be  in  such  shape  that  it  may  be  settled  in  a  pro- 
ceeding to  be  instituted  under  section  2729  of  the  Code  of  Civil  Fiooedure. 
See  6  Bern.  Sur.  506,  The  account  should  state  if  an  inventory  has  been 
filed;  and,  if  none  has  been  filed,  the  account  itself  should  furnish  the  in- 
formation usually  thus  supplied.  It  should  likewise  state  whether  or  not 
advertisements  for  claims  have  been  published,  what  claims  have  been  pre- 
sented, what  allowed,  and  what  rejected;  and  the  time  and  manner  in  whidi 
they  were  rejected  or  disputed,  and  the  reason  therefor.  Also,  what  claims 
have  been  presented  and  allowed  since  the  expiration  of  the  publication  of 
the  advertisement  for  claims.  The  accountant  should  then  proceed  to  credit 
himself  with  funeral  charges  and  expenses  of  administration,  with  mon- 
eys paid  to  creditors,  (naming  them,)  and  payments  to  legatees  or  next  of 
kin.  He  should  state  the  age  of  legatees  and  next  of  kin.  If  any  are  min- 
ors, and  whether  they  have  guardians,  and,  if  so,  their  names  and  places 
of  residence,  and  how  appointed.  If  there  is  any  other  fact  which  has  oc- 
curred, as  part  of  his  proceedings,  which  may  affect  the  estate  or  the  rights 
of  any  distributee,  or  bis  own  rights,  he  is  bound  to  state  it.  He  must  not 
only  state  in  what  character  his  payments  were  made,  as  whether  to  creditors, 
legatees,  or  next  of  kin,  or  for  expenses  for  funeral  charges  or  of  administra- 
tion, distinctly,  but  he  must  produce  vouchers  supporting  each  payment;  or, 
in  cases  of  claims  under  920,  where  no  voucher  is  produced,  he  must  make 
and  present,  in  lieu  of  vouclier,  bis  own  oath  positively  to  the  fact  of  pay- 
ment, when  made,  and  to  whom.  Unless  the  order  of  the  surrogate,  reqoii^ 
ing  an  executor  or  administrator  to  render  an  account  of  his  proceedings,  is 
obeyed  in  this  manner,  as  plainly  indicated  by  the  statute,  he  will  not  have 
made  the  proper  response  to  the  order.  "The  mandate  is  judicial,  and  per- 
emptory as  to  him,  to  render  an  account  of  his  proceedings,  not  to  the  extent 
be  shall  deem  proper,  nor  a  part  of  his  proceedings,  but  his  proceedings  aa 
executor  from  the  day  he  qualified  until  the  day  be  answers  the  order. "  In 
re  Jones,  1  Kedf.  Sur.  268.  Of  course,  the  order  of  the  surrogate  may  be 
answered  by  the  representative  of  the  decedent  filing  with  the  court  the  re- 
leases, duly  acknowledged,  of  all  the  parties  interested  in  the  distribution  of 
the  fund,  either  as  legatees  or  next  of  kin.  Where  such  legatees  or  distribu- 
tees are  dead,  similar  releases  should  be  obtained  from  theix  personal  repre- 
sentatives. 

Unless  the  account  filed  is  amended  within  10  days,  so  as  to  correspond 
with  the  foregoing  directions,  a  reference  will  be  ordered. 
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In  re  Meixen'b  Estate. 
(Supreme  Court,  General  Term,  Flrgt  Department,    May  8, 1890.) 

1.  RiTEBBNOE — Reqcbsts  TO  Fnnj— Rbtusai.  bt  REFBitaa. 

Under  Code  Civil  Proc.  N.  Y.  { 1028,  proTidlng  that  either  party  in  a  reference 
may  submit  a  statement  of  facts  which  he  deems  established  by  the  evldenoe^ 
and  of  the  rulioKs  on  questions  of  law  which  he  desires  the  referee  to  make,  and 
that,  at  or  before  the  rendering  of  the  report  or  decision,  the  referee  must  note  in 
the  margin  of  the  statement  the  manner  In  which  each  proposition  has  been  dis- 
posed of,  and  section  2546,  making  section  1028  applicable  to  a  referenoe  directed  by 
a  surrogate.  It  is  error  for  a  referee  appointed  by  a  surrogate  in  an  accountine  by 
an  executor  to  refuse  to  act  on  requests  to  find  facts.  Vur  Bbunt,  P.  J.,  dissenting, 
9.  Saux — ^Waivbk  or  OsfBcnoys. 

The  irregularity  of  the  referee  in  refusing  to  pass  on  the  requests  submitted  to 
him  is  waiyed  where  the  party  does  not  apply  to  the  surrogate  to  require  the  ref- 
eree to  pass  on  such  requests,  but  takes  the  report,  together  with  the  evidenoe, 
before  the  surrogate  to  be  disposed  of  as  in  his  judgment  may  seem  proper. 
8l  Evidence — Compbtbnct — Rebuttal. 

On  the  issue  as  to  whether  notes  of  an  ezeoator,  payable  to  his  testator,  had  been 
canceled  by  the  latter,  where  there  is  evidence  that  the  executor  had  taken  the 
notes  from  a  safe  to  wnich  he  had  access,  and  had  drawn  a  line  through  his  own 
name  subscribed  to  each  of  them,  it  is  prejudicial  error  to  exclude  evidence  offered 
by  the  executor  that  he  did  not  know  the  combination  of  the  safe. 

4.    WlTNEBS— ImPBAOHMBNtJ 

A  party  producing  and  examining  a  witness  cannot  afterwards  impeach  him  by 
evidence  snowing  his  bias  or  Interest  in  favor  of  the  adverse  party. 

Appeal  from  surrogate's  court,  New  York  county. 

The  report  of  the  referee  upon  the  settlement  of  the  accounts  of  Abner  Mel- 
len,  Jr.,  »nd  anotlier,  as  executors  of  Abner  Mellon,  deceased,  was  confirmed, 
and  Abner  Mellen,  Jr.,  appeals. 

Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Danieu,  J  J. 

Frederiek  M.  Bvarta,  for  appellant.    Qeorge  Hill,  for  respondents. 

Daniels,  J.  The  appellant,  Abner  Mellen,  Jr.,  together  with  William  G. 
Banning,  were,  at  the  time  of  the  proceedings  before  the  surrogate,  the  exec- 
utors of  the  will  of  Abner  Mellen,  deceased.  The  appellant  presented  his  pe- 
tition to  the  surrogate  for  the  settlement  of  the  accounts  of  himself  and  the 
other  executor  of  this  estate.  In  his  account  be  acknowledged  himself  to  be 
indebted  to  the  testator  in  the  sum  of  $53,116.67,  with  interest  from  January 
1,  1887;  and  this  indebtedness  was  directed  to  be  divided  and  distributed  in 
the  decree  made  by  the  surrogate.  But  it  was  objected  on  behalf  of  the  other 
executor,  and  a  legatee  under  the  will,  that  the  appellant  was  indebted  to  the 
estate  in  the  farther  sum  of  $77,000,  and  that  this  amount  should  be  charged 
against  him  in  the  settlement  of  his  accounts.  He  contested  the  existence 
of  this  Indebtedness;  and  an  order  was  made  by  the  surrogate  referring  the 
dispute  to  a  referee,  "to  inquire  into  the  necessary  jurisdiction  of  the  facts,  to 
examine  said  account  and  objections,  to  hear  and  determine  all  questions  aris- 
ing upon  the  settlement  of  said  account  which  the  surrogate  has  power  to  de- 
termine, and  to  make  report  to  the  court  with  all  convenient  speed."  No  ob- 
jection on  the  part  of  either  party  seems  to  have  been  taken  to  this  direction 
of  the  referee,  wliich  was  made  under  the  authority  of  section  2739  of  the 
Code  of  Civil  Procedure;  and  the  referee  afterwards  heard  the  evidence  pro- 
duced by  the  parties,  and  finally  determined  and  concluded  that  the  appellant 
was  indebted  to  the  estate  iu  the  sum  of  877,000  upon  promissory  notes  not 
at  that  time  due.  These  notes  were  nine  in  number.  The  first  was  to  ma- 
ture and  become  payable  in  five  years  after  its  date,  which  was  the  28th  of 
January,  1885;  and  each  of  the  others  was  to  mature  from  time  to  time  after 
that, — the  last  to  become  due  in  IS  years  from  its  date.  The  surrogate  con- 
firmed the  report  of  the  referee  in  this  and  the  other  respects  included  in  it, 
and  this  appeal  has  been  talcen  mainly  frotn  ttiat  part  of  the  report  and  decree 
charging  the  appellant  with  this  sum  of  $77,000. 
v.9N.Y.8.no.l3 — 59 
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Requests  were  presented  in  his  favor  to  the  referee,  for  the  finding  by  him 
of  certain  matters  of  fact  deemed  to  have  been  established  by  the  evidence, 
bat  the  referee  refused  to  take  any  action  upon  either  one  of  these  requests. 
This  was  an  irregularity,  certainly,  on  his  part;  for  by  section  2546  of  the 
Code  of  Civil  Procedure  the  provisions  of  that  act  applicable  to  a  reference 
In  the  supreme  court  apply  to  a  reference  of  this  description  directed  by  tiie 
surrogate.  And,  by  section  1023  of  the  same  Code,  either  party,  upon  a  ref- 
erence in  the  supreme  court,  is  entitled  to  submit  in  writing  a  statement  of 
facts  which  he  deems  established  by  the  evidence,  and  of  the  rnlings  up<Mi 
questions  of  law  which  he  desires  the  referee  to  make,  and,  at  or  befure  tbs 
time  when  the  decision  or  report  is  rendered,  the  referee  has  l>een  directed  to 
note  in  the  margin  of  the  statement  the  manner  in  wliich  each  proposition 
has  been  disposed  of.  This  direction  is  mandatory,  and  should  have  l)een 
complied  with  by  the  referee;  for  the  dispute  concerning  the  accounts  was  re- 
ferred to  him.  to  be  heard  and  determined  by  him.  It  is  true  that  his  deter- 
mination was  still  subject  to  the  approval  or  disapproval  of  the  surn^te, 
but  that  did  not  exonerate  the  referee  from  complying  with  these  sections  of 
the  Code  of  Civil  Procedure.  His  decision,  when  it  was  confirmed,  bectme 
the  decision  of  the  surrogate  also,  who  was  not  required  to  go  beyond  the  con- 
tirmation  or  modification  or  disaffirmance  of  the  report.  The  findings  of  fact 
and  law  were  made  by  the  referee  himself.  In  re  Niles,  47  Hun,  348.  And 
If  an  application  had  been  made  to  the  surrogate  to  require  the  referee  to  pass 
upon  the  requests  submitted  to  him,  and  that  had  been  refused,  the  appeal 
from  the  decree  and  order  made  would  have  required  the  decree  to  be  set  aside, 
and  an  order  made  requiring  the  referee  to  comply  with  these  directions  of 
the  law.  Boughton  v.  Flint,  74  N.  Y.  476.  But  that  was  not  done,  but  the 
report  was  brought  before  him,  together  with  the  evidence,  to  be  disposed  of 
as  in  his  judgment  would  appear  to  be  justified;  and  by  the  decree  that  dis- 
position was  made  of  it.  And  this  was  a  substantial  waiver  of  the  irregu- 
larity of  the  referee  in  refusing  to  pass  upon  the  requests  presented  to  him  by 
the  counsel  for  the  appellant.  In  this  respect  the  practice  has  not  l>eeii 
changed,  but  it  remains  to  be  observed  snd  enforced  as  wv  sanctioned  in  the 
authority  already  mentioned. 

Upon  the  hearing  before  the  referee,  it  appeared  that  a  demand  note  was 
first  given  by  the  appellant  to  the  testator  for  the  amount  owing  to  him,  and 
that  afterwards  this  was  changed,  and  the  notes  already  mentioned,  payable 
at  future  periods  of  time,  were  taken  for  the  indebtedness;  thereby  dividing 
it  into  installments.  These  notes  were  stated  to  have  been  deposited  in  one 
of  the  safes  at  the  place  of  business  carried  on  by  the  deceased,  together  witli 
the  appellant  and  another  person,  up  to  the  1st  of  May,  1885,  when  the  testa- 
tor retired  from  the  business.  With  these  notes  was  also  a  memorandum  or 
statement  of  each  of  them,  showing  the  aggregate  amount  to  l>e  the  sum  of 
$77,000.  The  testator  died  on  the  27th  of  May,  1887;  and  it  was  insisted  on 
behalf  of  the  other  executor  and  the  legatee,  objecting  to  the  accounts  of  the 
appellant,  that  he  had  taken  these  notes,  together  with  this  statement,  from 
the  safe,  and  had  canceled  the  notes  by  drawing  a  line  through  his  own  nama 
subscribed  to  each  of  them.  Upon  his  part  this  was  denied;  and,  to  answer 
the  case  made  against  him,  evidence  was  given  for  the  purpose  of  showing, 
and  having  a  tendency  to  show,  that  the  notes  had  probably  been  surrendered 
to  him  by  the  testator  in  bis  life-time.  And  it  was  upon  this  alleged  gift  of 
the  notes  that  the  hearing  proceeded,  and  was  determined  by  the  referee,  and 
finally  by  the  surrogate.  To  sustain  the  objection  made  against  the  accounts 
of  the  appellant,  evidence  was  given  to  prove  the  fact  to  be  that  he  bad  access 
to  the  safe  in  which  the  notes  and  the  statement  had  been  deposited.  There 
was  some  diversity  in  the  evidence  as  to  the  particular  safe  in  which  the  de- 
posit of  these  papers  was  made.  But  the  general  evidence  gfiven  on  behalf  of 
the  contestants  tended  to  prove  that  the  appellant  did  have  access  to  this  de- 
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posit,  and  probablv,  in  the  manner  alleged,  removed  the  notes  and  the  state- 
ment after  the  decease  of  the  testator.  On  his  part,  evidence  was  obtained 
from  the  witness  Campbell  that  the  notes  and  statement  were  contained  in 
the  safe  designated  by  him  as  "No.  1,"  and  he  was  asked  whether  the  appel* 
)ant  knew  the  combination  of  that  safe.  This  was  objected  to  on  the  part  of 
the  contestants  as  incompetent  and  immaterial;  and  the  referee  sustained  the 
objection  and  excluded  the  evidence,  to  which  the  coansel  for  the  appellant 
«xcepted.  This  offer  upon  his  part  was  entirely  competent ;  for,  if  he  did  not 
know  the  combination  of  the  safe,  then  that  fact  would  tend  to  produce  the 
conclusion  that  he  might  not  himself  have  taken  the  notes  and  the  statement 
from  the  safe.  The  evidence  proposed  to  be  given  would  have  directly  affected 
the  substantial  part  of  the  controversy  concerning  these  notes,  and  it  clearly 
should  have  been  received,  as  it  was  offered,  by  the  referee.  The  evidence 
was  not  only  competent,  but  it  was  decidedly  material  proof  on  the  part  of 
the  party  offering  to  produce  it.  It  has  been  urged,  however,  on  behalf  of 
the  respondents,  that  the  decree  and  report  should  not  be  set  aside  on  account 
of  the  exclusion  of  this  evidence,  for  the  reason  that  section  2545  of  the  Code 
of  Civil  Procedure  has  declared  that  the  decree  of  the  surrogate  shall  not  be 
reversed  for  any  error  in  admitting  or  excluding  evidence,  unless  it  appears  to 
the  appellate  court  that  the  3xceptant  was  necessarily  prejudiced  thereby. 
But  this  enactment  cannot  have  the  effect  of  obviating  this  objection;  for  it 
is  to  be  presumed,  as  the  evidence  was  both  material  and  competent,  that  the 
ruling  rejecting  it  was  prejudicial  to  the  appellant.  There  was  no  such  pre- 
ponderance in  the  evidence  as  would  necessarily  support  the  conclusion  that 
the  notes  and  statement  had  been  abstracted  from  the  safe  by  the  appellant 
after  the  decease  of  the  testator.  The  fact,  on  the  contrary,  was  closely  con- 
tested; and  this  evidence  could  not  have  failed  to  have  afforded  at  least  some 
assistance  to  the  appellant  in  resisting  the  objections  which  were  made.  And, 
'Where  that  appears  to  be  the  condition  of  the  case,  the  evidence  should  be 
received;  for  it  is  to  be  presumed,  in  the  disposition  of  the  exception,  that 
the  evidence  proposed  to  be  given  would  have  been  obtained  from  the  wit- 
ness. The  construction  required  to  be  placed  upon  this  part  of  the  section 
was  considered  in  JKe  Bmith,  95  N.  "X .  516,  where  it  was  said,  in  the  course 
of  the  opinion,  that  if  the  evidence  "rejected  was  important  and  material,  and 
the  court  cannot  say  that  notwithstanding  the  error  the  judgment  is  right,  or 
if  it  entertains  a  reasonable  doubt  upon  the  subject,  then  we  conceive  a  case 
is  presented  where  the  party  excepting  was  necessarily  prejudiced  within  this 
flection.  He  was  deprived  of  the  opportunity  of  having  his  case  decided  upon 
the  competent  and  material  facts,  and  it  is  not  a  just  answer  to  say  ttiat  on  a 
retrial  the  same  conclusion  may  possibly  be  reached."    Id.  527,  528. 

A.  witness  was  produced  and  examined  on  behalf  of  the  objection  made  to 
the  appellant's  account,  who  gave  material  testimony  tending  to  support  the 
objection,  and  also  evidence  not  entirely  favorable  to  the  theory  on  which  the 
account  of  the  appellant  was  assailed.  When  the  appellant,  who  was  sworn 
and  examined  as  a  witness  in  his  own  behalf,  was  cross-examined,  he  was 
asked  whether  he  did  not  transfer  his  interest  in  his  father's  real  estate  de- 
vised to  him  by  the  will,  and  in  his  mother's  share  of  that  real  estate,  to 
Lawrence  £.  Ellis,  the  witness  already  mentioned;  and  whether  he  had  not 
afterwards  transferred  the  same  to  the  wife  of  the  appellant.  This  was  ob- 
jected to  on  the  ground  that  it  was  not  material,  and  not  addressed  to  any  is- 
sue in  the  case,  and  the  counsel  for  the  respondents  replied  that  it  was  evi- 
dence bearing  upon  the  relation  of  the  appellant  with  the  witness  Ellis,  and 
the  bias  or  interest  of  that  witness  in  his  favor;  and  the  objection  was  then 
overruled,  and  the  evidence  received,  to  which  an  exception  was  taken.  The 
object  of  this  evidence,  from  the  announcement  made  by  the  counsel,  was  in 
part  to  discredit  the  evidence  of  the  witness  Ellis,  and  that  the  respondents 
were  not  entitled  to  do;  for  he  had  been  phw^d  upon  the  stand,  and  examined 
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quite  at  large  as  their  witness,  and  when  a  witness  has  been  prodaced  and  ex- 
amined in  this  manner  the  party  prodncing  him  is  not  afterwards  entitled  to 
give  evidence  tending  to  impeach  him.  Evidence  may  be  given  to  prove  the 
facts  to  be  difterent  from  that  obtained  from  the  witness,  and  his  mistakes 
or  misstatements  may  be  corrected  by  other  proof,  but  the  party  produdn^ 
the  witness  cannot  go  so  far  as  to  introduce  evidence  tending  to  impeacb 
him.  Pollock  V.  Pollock,  71  N.  Y.  187, 162;  Ootater  v.  Express  Co.,  56  X. 
Y.  585;  Ticey.  Dromgoole,  83  Hun,  865.  And  evidence  tending  to  establish 
a  bias  on  the  part  of  the  witness  against  the  paity  calling  him  is  testimony 
tending  to  impeach  him;  for  hostile  or  prejudicial  feeling  may,  in  a  propa 
case,  be  proved  for  this  object.  Schvltz  v.  Railroad  Co.,  89  N.  Y.  242, 248, 
249;  Jfj;e«v.i8a0A«tt,  80Hun,  68.  Such  evidence  may  always  be  given  by  tbe 
party  against  whom  tbe  witness  is  sworn  and  examined,  to  discredit  his  testi- 
mony either  wholly  or  partially;  but  that  cannot  be  done  by  the  party  in 
whose  favor  the  witness  has  been  produced,  sworn,  and  examined.  The 
transactions  to  which  reference  was  made,  and  concerning  which  the  answers 
of  the  witness  were  obtained,  were  in  no  respect  relevant  or  pertinent  to  the 
issue  in  the  proceeding;  and  their  only  object  or  effect  in  the  case  would  be  to 
prejudice  the  appellant  by  diminishing  the  effect  of  the  testimony  of  the  wit- 
ness, so  far  as  it  was  in  his  favor.  How  far  it  may  have  operated  adversely 
to  him,  there  is  no  means,  from  the  case,  of  ascertaining.  But,  inasmuch  as 
the  disposition  to  be  made  of  it  required  a  critical  consideration  of  tbe  evi- 
dence, it  may  be  presumed  that  the  appellant  was  prejudiced  by  the  introduc- 
tion of  this  testimony.  Ordinarily  a  party  securing  erroneous  rulings  in  bis 
favor  is  not  entitled  to  favorable  consideration  upon  the  position  afterwards 
taken  that  the  case  might  very  well  have  been  disposed  of  even  if  tbe  evi- 
dence rejected  had  been  received,  or  that  which  should  have  l>een  rejected  was 
allowed  to  be  introduced;  for  the  adverse  parly  is  entitled  to  have  all  the  ad- 
missible proof  obtainable  by  him  given  upon  the  hearing,  and  to  liave  that 
rejected  which  may  appear  not  to  be  admissible.  And  where  that  course  has 
not  been  pursued  the  case  must  be  reasonably  clear,  at  least,  to  warrant  the 
conclusion  that  the  party  against  whom  improper  rulings  have  been  made  has 
not  been  injured  or  prejudiced.  These  exceptions  are  snffldent  to  require 
another  hearing  of  this  contested  proceeding;  and  the  decree  of  the  surrogate 
should  be  reversed,  and  the  report  of  the  referee  set  aside,  and  a  farther  hear- 
ing of  the  case  directed  in  tbe  surrogate's  court,  together  with  costs  to  the 
appellant,  to  abide  the  final  event  of  tbe  proceeding. 

Bradt,  J.,  concurs. 

Yait  Bbitnt,  p.  3 .,{diBtenting.)  I  cannot  concur  in  the  oonelaslon  arrived  at 
by  Mr.  Justice  Daniels  in  this  case.  The  refusal  to  And  the  evidence  called 
"conclusion  of  facts"  wasnoterror.  Most  of  the  requests  weretoQndevideDce, 
and  such  as  did  not  call  for  the  finding  of  evidence  do  not  appear  to  havetteen 
material.  Neither  a  court  nor  referee  is  bound  to  find  the  evidence  leading 
up  to  a  conclusion  of  fact.  It  is  the  conclusion  which  he  may  be  required  to 
find,  not  the  evidence  establishing  it.  The  exceptions  to  Uie  exclusion  of 
evidence  by  the  referee  cannot  be  considered,  because  it  does  not  appear  tbat 
these  questions  have  been  presented  to  the  surrogate  in  a  manner  calling  npon 
him  to  pass  upon  the  same.  There  was  no  exception  filed  npon  tbe  ground 
that  the  referee  refused  to  hear  testimony  which  was  material,  and  conse- 
quently no  such  question  was  before  the  surrogate;  and,  if  this  is  so,  it  can- 
not be  considered  here.  Boughton  v.  Flint,  74  N.  Y.  484.  The  decree 
should  be  affirmed,  with  costs. 
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Blakb  V,  Barnbs  et  al. 

{Supreme  Court,  Oeneral  Term,  SHrtt  DetMrtmenU    Febraary  li,  1880.) 

Plsastso— HonoH  to  Uaxx  Hosb  Dbfinitb  and  Cbbtaht. 

Where  the  plain  import  of  a  complaint  is  to  state  a  number  of  different  oausea 
of  action,  andplaintifl  t^es  the  ground  that  there  is  but  one  cause  of  action  sat 
out,  a  motion  to  make  the  complaint  more  definite  and  certain  by  separately  statins 
•Dd  numbering  each  cause  of  action  should  be  granted,  but  with  leave  to  plaintiff, 
on  payment  oicosts  and  disbursements,  to  amend  the  complaint  so  as  to  omit  there- 
from all  matters  irrelcTant  to  a  single  cause  of  action. 

Appeal  from  special  term,  New  York  county. 

Action  by  Sarah  Frances  Blake  against  Alfred  C.  Barnes  and  others,  indl- 
Tldually,  and  as  executors,  etc.,  of  Alfred  S.  Barnes,  deceased.  From  an  or- 
der denying  their  motion  to  require  plHintifl  to  malie  the  complaint  more 
definite  and  certain,  by  separately  numbering  and  stating  each  alleged  cause 
cf  action,  defendants  appeal. 

Argued  before  Van  Brcnt,  P.  J.,  and  Barrett  and  Bartlbtt.  .TJ. 

Jay  <£  Candler,  (Flamen  B.  Candler,  of  counsel,)  for  appellants.  O. 
Batnbridge  Smith,  for  respondent 

Bartlett,  J.  We  think  the  appellants  here  have  a  substantial  grievanoe. 
Jndging  from  the  face  of  the  coin  plaint,  it  is  difficult  to  avoid  the  conclusion 
that  the  pleader  intended  to  set  out  therein  several  causes  of  action  against 
the  defendants.  The  plaintiff  has  neither  stated  these  causes  of  action  sep- 
arately, nor  numbered  them.  On  the  contrary,  allegations  belonging  to  the 
statement  of  one  cause  of  action  are  so  intermingled  with  allegations  belong- 
ing to  the  statement  of  another  tbnt  it  would  be  difficult  indeed  for  the  de- 
|endant8,  who  are  called  upon  to  meet  them,  to  answer  the  complaint  intelli- 
gently in  its  present  form.  Their  motion  to  have  the  complaint  made  more 
definite  and  certain,  by  separately  stating  and  numbering  these  several  causes 
of  action,  is  met  on  the  part  of  the  plaintiff  by  the  suggestion  that  the  com- 
plaint really  contains  but  one  cause  of  action,  and  that  is  "for  an  account 
and  construction  of  a  will."  But  if  this  position  be  correct  the  defendants 
would  be  entitled  in  that  event  to  have  some  portions  of  the  complaint  stricken 
out  as  irrelevant.  There  is  no  certainty,  however,  that  a  motion  to  strike  out 
matter  as  irrelevant  would  not  be  opposed  upon  the  ground  that  the  complaint 
really  stated  more  than  one  cause  of  action.  Such  changes  of  front  on  the 
part  of  counsel  are  by  no  means  uncommon  in  modern  litigation.  We  have 
a  case  now  before  us  in  which  a  party  insisted,  upon  the  trial  of  a  demurrer 
at  special  term,  that  bis  complaint  set  out  only  a  cause  of  action  in  tort,  but 
now  strenuously  argues  at  general  M;erm,  on  an  appeal  from  the  judgment, 
that  his  cause  of  action  sounds  in  contract  only. 

In  the  case  at  bar,  if  the  plaintiff  takes  the  ground  that  there  is  but  one 
cause  of  action  set  out  in  her  complaint,  she  must  do  it  in  such  a  manner  as 
to  enable  the  defendants  to  bold  her  to  that  position  throughout  the  litigation. 
As  we  have  suggested,  the  plain  import  of  this  complaint,  whatever  may 
have  been  the  real  intent  of  the  pleader,  is  to  state  a  number  of  different 
causes  of  action  against  the  defendants.  We  must  judge  of  its  meaning,  not 
by  what  the  plaintiff's  attorney  says  he  meant,  but  from  the  language  which 
the  plaintiff's  attorney  actually  used  when  he  drafted  the  pleading.  Inas- 
much, therefore,  as  we  regard  the  complaint  as  a  statement,  or  attempted 
statement,  of  a  number  of  causes  of  action,  the  motion  to  require  the  plain- 
tiff to  state  the  causes  of  action  separately,  and  to  number  them,  ought  to  be 
granted,  unless  the  plaintiff  is  willing  to  take  the  position  upon  the  record 
which  is  now  taken  upon  the  argument  of  this  appeal,  to-wit,  that  she  intends 
and  desires  to  state  but  a  single  cause  of  action.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted,  but  with  leave  to  tlie  plaintiff. 
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on  payment  of  snch  costs  and  disbursements,  to  amend  the  complaint,  if  she 
so  desires,  so  as  to  omit  therefrom  all  matters  except  such  as  are  relevant  to 
a  single  cause  of  action.    All  concur. 


St.  John  v.  Coaxes  et  dl. 

(Supreme  Court,  Special  Term,  New  York  County,    Febmuy,  18B0.) 

Equity — RBFOBKiNa  Ibbusb  fob  Jubt — Powebs  ov  Speoiai.  Tebx. 

The  supreme  court  at  special  term  may  reform  issues  wbicb  have  been  sent  totM 
tried  by  a  jury,  by  striking  out  sucb  as  are  immaterial,  though  the  parties  have  con- 
sented that  Buoh  issues  should  be  tried,  and  the  general  term  has  decided  that  the 
circuit  court  has  no  power  to  refuse  to  try  the  issues  as  they  are  framed. 

Action  by  Cbauncey  St.  John  against  Howard  W.  Coates  and  Benjamin  C. 
Wetmore,  executors,  etc.,  of  George  H.  Peck,  deceased.  Plaintiff  moves  to 
reform  the  issues  framed  and  sent  on  for  trial  by  a  jury.  For  appeal  from 
the  order  at  circuit  striking  out  some  of  the  issues,  see  ante,  202. 

Lookwood  dc  Post,  for  plaintiff.    John  H.  Post,  for  defendants. 

Pattebson,  J.  No  reason  is  assigned  why  the  court  at  special  term  can- 
not reform  the  issues  wliich  were  sent  to  be  tried  by  jury.  What  the  general 
term  decided  was  that  the  judge  at  circuit  could  not  refuse  to  try  any  of  the 
issues  as  they  were  framed,  and  sent  to  a  jury  for  trial.  On  looking  into  the 
pleadings,  and  examining  the  whole  case,  I  entirely  concur  with  Judge  Yak 
Bbttnt  tliat  the  only  Issues  which  should  he  submitted  to  the  jury  are  the 
first,  second,  and  fifth.  Simply  because  the  parties  have  heretofore  consented 
to  other  issues  being  tried,  when  there  is  no  necessity  or  propriety  whatever 
for  such  Issues,  would  only  embarrass  the  case,  would  not  subserve  any  useful 
purpose,  but  only  tend  to  obstruct  the  coarse  of  justice.  The  motion  i\ 
granted. 


SHArruoK  et  dl.  v.  Babcoh. 
(Supreme  Court,  Qeneral  Term,  FIflh  Department.    December  SO,  1888.) 

UOBTOAOEB — Abbolutb  Deed— Etidbnoe. 

To  prove  that  a  deed  absolute  in  form  was  in  fact  intended  as  a  mortgage,  the  ev- 
idence must  be  plain  and  couvincing,  beyond  reasonable  controversy. 

Appeal  from  circuit  court,  Cattaraugus  county. 

Action  by  Claudius  Shattuck  and  Lewis  Shattuck,  by  tbeiT  gaardian  ad  It- 
tern,  against  George  Bascom,  in  the  nature  of  an  action  of  replevin  in  the 
cepit,  to  recover  a  quantity  of  hemlock  bark  which  the  defendant  cut  and  re- 
moved from  the  lands,  the  title  of  which  was  in  controversy  in  this  salt.  A 
judgment  was  entered  on  a  verdict  for  plaintiffs,  and  an  order  was  entered 
denying  defendant's  motions  for  a  new  trial  founded  on  a  case  containing  ex- 
ceptions, and  on  the  ground  of  surprise.    Defendant  appeals. 

Argued  before  Bareeb,  P.  J.,  and  Dwight  and  Macohbeb,  JJ. 

£.  D.  Northrup,  for  appellant.     Carey  &  Rumsey,  for  respondents. 

Babkbb,  p.  J.  The  underlying  question  in  this  case  is,  which  of  the  par- 
ties is  the  owner  of  the  fee  of  the  lands  from  which  the  bark  in  question  was 
removed?  That  question  has  been  long  in  litigation  in  this  conrt.  On  the 
trial  now  under  review,  the  single  question  of  fact  submitted  to  the  jnry  was 
whether  a  certain  deed,  absolute  in  terms,  executed  by  the  defendant  to  one 
Truman  B.  Colman,  dated  in  August,  1865,  was,  as  between  the  parties 
thereto,  intended  to  be  in  the  nature  of  a  mortgage  given  as  a  security  for  a 
debt  which  the  grantor  at  that  time  owed  to  the  grantee.  When  this  deed  was 
delivered,  the  defendant  was  the  owner  of  the  premises  in  fee-simple,  having 
by  contract  purchased  the  same  of  Nicholas  Devereaux,  and  received  a  con- 


Digitized  by 


Google 


Sup.  Ct.]  BHATTDCK  V.  BA8C0U.  985 

veyance  therefor  from  his  executors  as  early  as  the  year  1856.  Afterwards 
the  defendant  deeded  to  Ck>lman,  and  in  the  year  1866  the  lands  were  sold  by 
the  comptroller  for  arrears  of  taxes  for  the  years  1856,  1858,  and  1860,  and 
in  1868  the  comptroller  executed  a  deed  of  the  premises  to  one  Marsh,  and 
the  plaintiffs  claim  title  under  that  deed,  and  from  no  other  source.  On  the 
trial  the  defendant  challenged  the  validity  of  that  title,  and  insisted  that  the 
proceedings  in  assessing  the  property  and  levying  the  tax  were  irregular  and 
void  in  several  particulars,  which  it  is  unnecessary  to  specify  in  considering 
the  questions  presented  by  this  appeal.  After  the  comptroller's  deed  was  ex- 
ecuted and  delivered  to  Marsh,  and  in  the  year  1881,  Colman  redeeded  the 
premises  to  the  defendant  by  a  quitclaim  deed,  and  in  this  controversy  ha 
seeks  to  stand  on  the  title  be  conveyed  to  Colman  by  the  said  deed,  in  the  year 
1865.  During  the  period  that  Colman  held  the  title  under  the  deed  from  the 
defendant  to  himself,  and  after  the  comptroller's  deed  was  delivered,  he  com- 
menced an  action  in  this  court  against  Edwin  Sbattuck,  the  father  of  the 
plaintiffs,  under  whom  they  claim  as  his  only  heirs  at  law,  who  then,  by  cer- 
tain mesne  conveyances,  held  the  title  conveyed  by  the  comptroller  to  Marsh, 
for  the  purpose  of  obtaining  a  decree  setting  aside  the  comptroller's  deed  and 
the  subsequent  deed  to  Shattuck  as  a  cloud  upon  his  title,  claiming  that  the 
tax  proceedings  and  the  deed  from  the  comptroller  were  null  and  void.  By 
the  final  judgment  in  that  action,  October,  1875,  it  was  held  and  determined 
that,  as  between  the  parties  thereto,  the  comptroller's  deed,  and  the  pro- 
ceedings upon  which  it  was  founded,  were  valid.  That  case,  as  determined 
in  the  court  of  appeals,  is  reported  in  62  K.  Y.  348.  On  the  former  trial  of 
this  action,  judgment  was  ordered  in  the  plaintiff's  favor,  which  was  affirmed 
by  this  court  on  the  ground  that  by  the  proofs  it  appeared  that  the  tax-deed, 
and  the  proceedings  upon  which  it  was  founded,  were  valid,  supposing  that 
those  questions  were  considered  and  determined  in  the  action  of  Colman 
V.  Shattuck.  The  judgment  of  this  court  was  reversed  on  appeal  by  the 
court  of  appeals,  on  the  ground  that  the  proofs  disclosed  a  fatal  defect  In 
the  tax  proceedings,  and  for  that  reason  the  plaintiff  failed  to  establish  a  title 
to  the  premises  from  which  the  bark  was  taken,  and  the  case  is  reported  in 
105  K.  Y.  39,  12  N.  £.  Bep.  283.  The  plaintiff  now  relies  upon  the  judg- 
ment in  the  action  of  Colman  v.  Shattuck  as  conclusive  evidence  against  the 
defendant  that  the  comptroller's  deed  is  valid,  and  conveyed  all  the  interest 
which  Colman  had  in  the  premises  to  the  grantee  therein  named,  and  that  the 
defendant  is  estopped  from  questioning  the  correctness  of  that  judgment,  as 
he  claims  title  under  Colman,  the  party  who  prosecuted  that  action  to  a 
final  judgment;  and  this  position  is  entirely  sound  if  the  deed  from  the  de- 
fendant to  Colman  was,  as  it  purports  to  be,  an  atisolute  and  unconditional 
conveyance  of  the  fee.  If,  however,  the  deed  was  intended  to  be  in  the  nat- 
ure of  a  mortgage  to  secure  a  debt,  as  the  defendant  now  contends,  then  he 
was  not  estopped  from  questioning  the  plaintiff's  title,  and  was  free  to  show 
that  the  tax  proceedings  were  irregular  and  illegal,  and  the  comptroller's  deed 
void.  On  the  trial  the  court  ruled  that,  from  the  proofs  as  presented,  the  tax 
proceedings,  and  the  comptroller's  deed  based  thereon,  were  as  matter  of  law 
void,  and  that  the  defendant  was  entitled  to  a  verdict  if  the  jury  found  that 
the  deed  from  the  defendant  to  Colman  was  intended  as  a  mortgage  as  be- 
tween those  parties;  but  if  they  found  that  the  deed  was  intended  to  be  an 
absolute  conveyance  of  the  fee  of  the  premises,  as  it  purported  upon  its  face 
to  be,  then  the  plaintiff  was  entitled  to  recover.  In  the  former  appeal  it  was 
held  by  this  court,  and  by  the  court  of  appeals,  that,  if  the  deed  was  intended 
only  as  a  mortgage,  the  judgment  in  the  action  of  Colman  ▼.  Shattuck 
was  not  binding  on  the  defendant,  as  Colman's  deed  reconveying  the  premises 
to  him  was  in  legal  effect  a  satisfaction  of  the  mortgage,  and  nothing  more, 
and  was  to  be  so  regarded  in  disposing  of  the  questions  now  presented.  By 
this  statement  of  the  history  of  the  case  it  will  appear  thnt  it  was  held  by  the 


Digitized  by 


Google 


986  REW  YORK   BCPPLEHKHT,  VOl.  9.  [Sup-Ct. 

trial  court  that  the  tax  proceedinf^p  and  the  comptroller's  deed  were  void  as  a 
matter  of  law,  and  conveyed  no  title  to  the  grantee  named  in  the  comptraller'i 
deed  under  whom  they  claim. 

It  was  not  disputed  by  the  defendant  as  a  l^al  proposition,  and  the  conit 
so  ruled,  that  if  the  deed  to  Colman  was  absolute,  then  the  judgment  in  the 
suit  of  Colman  v.  Bhuttuck  was  binding  on  him,  and  he  could  not  qaestioii 
the  validity  of  the  plaintiffs'  title  as  set  up  by  them,  and  upon  which  they  re- 
lied. The  question  of  fact  was  submitted  to  the  juiy  in  a  clear  and  intelligent 
charge,  to  which  the  defendant  took  no  exception.  On  the  appeal  from  the 
order  denying  the  defendant's  motion  for  a  new  trial,  he  contends  that  the 
verdict  is  against  the  weight  of  evidence.  But,  in  view  of  all  the  facts  and 
circumstances  of  the  case  as  disclosed  by  the  record,  we  cannot  concur  in  that 
contention;  and  we  think  that  there  is  ample  evidence  to  sustain  the  verdict. 
In  view  of  the  well-settled  rule  which  applies  in  all  instances  where  the  grantor 
of  a  deed  absolute  in  terms  seeks  to  convert  it  into  a  mere  security  for  the 
payment  of  a  debt.  The  burden  of  proof  rested  upon  the  defendant  to  over- 
come the  strong  presumption  arising  from  the  terms  of  a  written  instrument. 
The  rule  is  that  if  the  proofs  are  doubtful  and  unsatisfactory,  if  there  is  a  fail- 
ure to  overcome  this  presumption  by  testimony  entirely  plain  and  convincing 
beyond  reasonable  controversy,  the  writing  will  be  held  to  express  correctly 
the  intention  of  the  parties.  A  deliberate  deed  or  writing  is  of  too  much 
solemnity  to  be  brushed  away  by  loose  or  inconclusive  proofs.  Hotolatid  r. 
Blake,  97  U.  S.  626. 

It  is  true  that  it  is  a  strong  circumstance  in  the  defendant's  favor  tliat  in 
the  deed  by  Colman,  reconveying  these  premises,  the  consideration  expressed 
was  only  one  dollar;  but  he  is  compelled,  in  making  out  this  part  of  his  case, 
to  rely  largely  upon  his  owa  evidence,  and  gives  the  only  direct  evidence  on 
that  question,  and,  being  a  party  in  Interest,  bis  evidence  was  subject  to  crit- 
icism, and  clearly  made  a  case  for  the  jury.  In  verifying  his  petition  in  the 
bankruptcy  proceedings,  he  substantially  stated  upon  oath  that  be  was  not  the 
owner  of  and  did  not  have  any  interest  in  these  lands.  Many  of  the  cases 
hold  that,  upon  the  unsupported  evidence  of  an  interested  witness,  a  decree 
declaring  a  deed  absolute  in  terms  to  be  only  an  instrument  for  the  security 
of  a  debt  cannot  be  sustained.  In  other  cases  it  is  held  that  where  the  evi- 
dence of  a  party  rests  chiedy  in  the  evidence  of  one  witness,  and  that  is  dis- 
puted by  a  witness  equally  credible,  a  case  for 'relief  is  not  made  out. 

The  appellant  also  contends  that  at  the  time  the  timber  was  cut,  and  the 
bark  removed  from  the  premises,  he  was  in  the  possession  of  the  same,  and 
for  that  reason  this  action  cannot  be  maintained,  although  it  \x  held  tliat  the 
plaintiffs  established  a  good  title  against  the  defendant.  The  rule  is  well 
settled  that  replevin  in  the  cepit  only  lies  where  trespass  might  have  been 
brought.  As  a  general  rule,  an  action  for  an  injury  to  real  estate  can  only 
be  maintained  by  a  party  in  possession,  or  by  the  owner  of  lands  which  are 
unoccupied.  Rich  v.  Baker,  8  Deuio,  79;  Stoekwell  v.  Phelps,  34  N.  Y.  363. 
The  premises  were  not  inclosed,  and  the  tract  consisted  of  150  acres  of  land. 
The  defendant  testified  that  in  18S2  he  caused  a  shanty  to  be  built  on  the 
south-west  corner  of  the  lot,  and  that  afterwards  it  was  occupied  by  man 
wliom  he  had  engaged  as  choppers  to  remove  some  of  the  timber,  and  that 
afterwards  he  rental  the  shanty  to  a  third  person,  who  had  some  lands  near 
by,  and  did  at  the  same  time  some  work  fur  the  defendant.  It  is  doubtful 
whether  this  evidence  would  support  a  finding  that  at  the  time  the  bark  was 
removed  the  defendant  was  in  the  actual  possession  of  the  entire  prem- 
ises. On  the  former  appeal,  this  court,  on  evidence  of  the  same  general  im- 
port, held  that  it  was  insufficient  to  permit  the  conclusion  that  the  defendant 
was  in  the  actual  possession  of  the  premises  of  the  entire  parcel  when  tlie 
bark  was  removed.  On  this  trial  the  attention  of  the  jury  was  not  called  to 
the  question,  nor  was  the  court  asked  to  submit  it  to  the  jury,  and  it  was  al- 
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lowed  to  be  passed  without  notice  being  taken  of  the  same,  and  it  is  qnite 
evident  that  botb  parties  were  conscious  that  the  question  of  title  to  the  prem- 
ises was  alone  to  be  litigated,  and  that,  in  effect,  the  rulings  of  the  court  were 
limited  to  the  question  whether  the  deed  from  the  defeniHmt  to  Colman  was 
intended  to  be  in  the  nature  of  a  mortgage. 

Some  exceptions  were  taken  by  the  defendant  to  the  mlings  of  the  court  in 
zeceiving  and  rejecting  evidence  which  have  been  examined  with  attention, 
And  we  are  unable  to  discover  any  error.  The  judgment  and  the  order  should 
1)6  affirmed,  with  costs. 

The  order  denying  the  defendant's  motion  for  a  new  trial,  on  the  ground 
■of  surprise,  should  also  be  affirmed,  on  the  opinion  of  Childs,  J.,  which  is 
printed  in  the  record.  We  may  add  that  we  have  examined  the  question 
whether  the  stipulation  made  on  the  former  trial  was  binding  upon  the  plain* 
tiffs,  and,  as  the  defendant  made  no  application  to  have  the  trial  delayed  be- 
-cause  he  was  unable  to  produce  all  the  evidence  which  existed  in  bis  favor 
npon  the  only  question  submitted  to  the  consideration  of  the  jury,  and  as  it 
does  not  appear  that  the  court  made  any  ruling  whether  the  alleged  stipula- 
tion should  be  read  in  evidence  or  not,  the  order  should  be  affirmed,  with  $10 
«Mts  and  disbursements.    All  concar. 


People  e.  Cbottt. 
{Supreme  Court,  Cteneral  Term,  Fourth  Department.    Febmuy  16, 1890.) 

CBornTAi.  Law— JtniiSDiOTiON— Cbihb  Committed  in  Two  Couktibs. 

Under  Code  Crim.  Proo.  N.  Y.  {  184,  provldinK  that  "when  a  crime  is  oommitted 
partly  in  one  oounty  and  partly  in  another,  or  the  acts  or  effects  thereof  constitut- 
ing or  requisite  to  the  oonsummatlon  of  the  offense  occur  in  two  or  more  counties, 
the  jarisdiotion  is  in  either  county, "  where  defendant  promised  in  O.  county  to 
marry  a  woipan,  and  on  the  same  day  went  into  J,  county  with  her,  and  seduced 
ber  there  under  such  promise,  the  grand  jury  of  J.  oounty  has  jurisdiction. 

Samb — ^Ikdiotmxht — Sbvbrai.  Crimbs. 

Under  Fen.  Code  N.  Y.  |  283,  subd.  3,  deoisrlng  that  "a  person  who  •  •  • 
inveigles  or  entices  an  unmarried  female,  *  *  *  of  previous  chaste  character, 
into  a  house  of  ill  tame  or  of  assignation,  or  elsewhere,  for  the  purpose  of  prostitu- 
tion or  sexual  intercourse, "  is  guilty  of  abduction,  and  section  38<i,  making  penal  the 
■eduction,  under  promise  of  marriage,  of  an  unmarried  female  of  previous  chaste 
character,  an  indictment  which  charges  in  sevei^  counts  (1)  that  defendant  in 
J.  county  seduced  a  certain  woman  under  a  promise  of  marriage;  (3)  that  in  O. 
county  defendant  promised  to  marry  said  woman,  and  on  the  same  day  seduced 

her,  under  tncb  promise,  in  J.  county;  and  (8)  that  defendant  enticed  s^d  woman 
*        "  .    .    »  ....  ^x        ..         


from  O.  ooonW  to  J.  county  for  the  purpose  of  prostitution,— states  acts  that  "may 
oonatitate  different  crimes, "  within  Code  Crim.  Proo.  N.  Y.  1 379,  providing  that, 
where  "the  acts  complained  of  may  constitute  different  crimes,  such  crimes  may 
be  charged  in  separate  counts. " 

Appeal  from  court  of  oyer  and  terminer,  Oswego  county. 

An  indictment  against  Alfred  M.  Crotty  charged  in  three  counts  (1)  that 
defendant,  under  promise  of  marriage,  seduced  a  certain  woman  at  Water- 
town,  in  Jefferson  county;  (2)  that  at  Oswego,  in  Oswego  county,  defendant 
promised  to  marry  said  woman,  and  that,  under  such  promise  of  marriage, 
defendant  had  intercourse  with  her,  and  seduced  her,  at  Watertown;  aud  (3) 
that  defendant  enticed  and  inveigled  said  woman  to  go  with  liim  from  Os- 
wego to  Watertown  for  the  purpose  of  prostitution  and  sexual  intercourse. 
The  indictment  was  demurred  toon  grounds  as  follows:  "(1)  That  the  grand 
jnry  by  which  the  said  indictment  was  found  had  no  legal  authority  to  in- 
quire into  the  crime  charged,  by  reason  of  its  not  being  within  the  local 
jurisdiction  of  Oswego  county;  (2)  that  more  than  one  crime  is  charged  in 
the  indictment,  within  the  meaning  of  sections  278  and  279  of  the  Code  of 
Crim.  Procedure."    The  demurrer  was  sustained,  and  the  people  apx>eaL 

Argued  before  Habdin,  P.  J.,  and  Martin  and  Mebwin,  JJ. 

Merriok  Stotoekk,  Biat.  Atty.,  for  the  People.  S.  B.  Mead,  for  respondent. 
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Babdin,  P.  J.  1.  Upon  an  inspection  of  the  indictment,  we  are  of  the 
opinion  that  the  grand  jury  of  Oswego  county  had  jurisdiction  to  find  the  in- 
dictment in  question.  By  section  134  of  the  Code  of  Criminal  Procedure,  it 
is  provided  as  follows:  "When  a  crime  is  committed  partly  in  one  coanty 
and  partly  in  another,  or  the  acts  or  effects  thereof  constituting  or  requisita 
to  the  consummation  of  tlie  offense  occur  in  two  or  more  counties,  the  juris- 
diction is  in  either  coanty."     People  r.  DimUsk,  41  Hun,  633. 

2.  Section  278  of  the  Code  of  Criminal  Procedure  lays  down  a  rule  tbat 
"the  indictment  must  charge  but  one  crime  and  one  torm,  except  as  In  the 
next  section  provided;"  and  section  279  is  as  follows:  "The  crime  maybe 
charged  in  separate  counts  to  have  been  committed  in  a  different  manner  or 
by  different  means;  and,  where  the  acts  complained  of  may  constitute  differ- 
ent crimes,  such  crimes  may  be  charged  in  separate  counts."  By  section  2S4 
of  the  Penal  Code,  it  is  provided,  viz. :  "A  person  who,  under  the  promise 
of  marriage,  seduces  and  has  sexual  intercourse  with  an  unmarried  female  of 
previous  chaste  character  is  punishable  by  imprisonment  for  not  more  than 
five  years,  or  by  a  fine  of  not  more  than  one  thousand  dollars,  or  by  both." 
By  section  282  of  the  Penal  Code,  it  is  provided,  viz..  "A  person  who  *  •  • 
[subdivision  2]  inveigles  or  entices  an  unmarried  female,  of  previons  chaste 
character,  into  a  house  of  ill  fame  or  of  assignation,  or  elsewhere,  for  the  pur- 
pose of  prostitution  or  sexual  intercoui-se,  *  *  *  is  guilty  of  abduction, 
and  punishable  by  imprisonment  for  not  more  than  five  years,  or  by  a  fine  of 
not  more  than  one  thousand  dollars,  or  by  both."  From  an  inspection  of  the 
indictment,  we  think  "the  acts  complained  of  may  constitute  different  crimes;" 
and  therefore,  within  the  provisions  of  section  279  of  the  Code  of  Criminal 
Procedure,  "such  crimes  may  be  charged  in  separate  counts."  It  is  quite 
manifest,  from  an  inspection  of  the  indictment,  that  the  acts  and  circum- 
stances referred  to  in  the  different  counts  of  the  indictment  relate  to  the  same 
transaction;  and  we  may  appropriately  repeat  the  language  of  Tai^oott.  i., 
in  Taylor  v.  People,  12  Hun,  217,  where  he  says,  viz.:  "Manifestly,  bat  one 
transaction  is  intended  to  be  described  in  all  the  counts  contained  in  this  in- 
dictment. "  In  People  v.  Menken,  3  N.  Y.  Crim.  R.  233,  we  held,  viz.:  "The 
indictment  may  state  the  acts  constituting  the  crime  in  different  counts,  ap- 
propriate to  meet  the  evidence  which  may  be  presented  on  the  trial."  In  Peo- 
ple v.  Lenhardt,  4  K.  Y.  Crim.  B.  317,  it  was  held  that,  "under  section  279, 
Code  Crim.  Proc.,  two  distinct  misdemeanors,  e.  g.,  conspiracy  (Pen.  Code, 
g  168,  subd.  5)  and  coercion,  (section  653,  subd.  3,)  may  be  set  up  in  differ- 
ent counts  of  the  same  indictment,  wherein  the  acts  complained  of  in  each  case 
are  the  same,  and  constitute  the  different  crimes."  In  People  v.  Callahan, 
29  Hun,  580,  it  was  held  "proper  to  join  in  an  indictment  two  counts, — one 
charging  robbery,  and  the  other  larceny, — where  each  charge  is  founded  upoa 
the  taking  of  the  same  articles  of  personal  property  from  the  same  person,  at 
the  same  time  and  place;  one  charging  it  to  have  been  taken  with,  and  the 
other  without,  violence  to  the  person  of  the  owner."  And,  in  speaking  of 
the  Indictment  in  that  case.  Smith,  J.,  said:  "It  is  to  be  inferred,  from  the 
identity  of  description,  time,  and  place,  that  the  two  counts  referred  to  oae 
and  the  same  transaction."  By  an  inspection  of  the  different  counts  of  tlie 
indictment  of  the  case  in  hand,  we  are  of  the  opinion  that  the  indictment  re- 
fers to  one  transaction,  and  that  the  case  falls  within  the  provision  of  section 
279  of  the  Coile  of  Criminal  Procedure,  which  provides  that,  "where  the  acts 
complained  of  may  constitute  different  crimes,  such  crimes  may  be  charged 
in  separate  counts."  Peoples.  Infield,  1 N.  Y.  Crim.  K.  146;  People  t.  C6U, 
2  N.  Y.  Crim.  B.  108. 

We  think  the  decision  of  the  oyer  and  terminer  of  Oswego  county,  and  the 
judgment  entered  thereon,  should  be  reversed,  and  the  demurrer  overruled, 
"with  the  liberty  to  the  defendant  to  plead  to  the  indictment;  and,  in  the 
event  of  his  failing  to  do  so,  a  plea  of  '  not  guilty '  must  be  entered,  as  pro- 
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Tided  by  sectdon  S30  of  the  Code  of  Criminal  Procedure."  See  People  y.  Cole, 
»upra.  Order  and  judgment  reversed  and  demurrer  overruled,  with  liberty 
to  tbe  defendant  to  plead,  and  the  clerk  directed  to  enter  judgment,  and  remit 
a  certified  copy  thereof,  with  the  return  and  decision  of  this  court,  to  the  court 
of  oyer  and  terminer  of  Oswego  county,  pursuant  to  sections  247  and  248  of 
the  Code  of  Criminal  Procedure. 

Mkbwin,  J.,  concuis.    Maetin,  J.,  concurs  in  result. 


Schmidt  v.  Stedtwat  &  H.  P.  B.  Co. 
(iSupreme  Court,  Oenerai  Term,  Second  DepcurtimeKU    Febraary  12, 1890.) 

Appeal  from  circnit  court,  Kings  county. 

Action  by  Otto  Schmidt  against  the  Steinway  &  Hunter's  Point  Bailroad 
Oompany  for  personal  injuries.  Tbe  complaint  was  dismissed,  and  plaintiff 
appeals.  For  opinion  of  Mr.  Justice  Pbatt,  and  statement  of  facts,  see  8 
N.  Y.  Supp.  664. 

Argued  before  Babnasd,  P.  J.,  and  Dteman  and  Pratt,  JJ. 

M.  L.  Touma,  for  appellant.  Foster  &  Fottor,  (  W.  J.  Foster,  at  oouiisal,) 
for  respondent. 

Barnard,  P.  J.,  {eonottrrtng.)  The  case  as  proven  was  one  for  the  jury. 
The  complaint  avers  that  the  defendant's  driver  drove  one  of  its  cars  care- 
lessly against  a  pipe,  which  fell  into  an  excavation  in  which  the  plaintiff  was 
working.  The  pipe  fell  on  him,  and  seriously  injured  him.  Tbe  evidence 
shows  that  a  sewer  was  being  excavated  along-side  of  the  defendant's  track 
for  about  200  feet,  and  then  turned  across  the  track  of  the  railroad  company. 
On  tbe  Ist  of  June,  1888,  at  evening,  tbe  sewer  workmen  were  guarding  the 
track  for  the  night.  This  was  done  by  placing  sewer-pipes  on  end,  and  plac- 
ing plank  on  tbe  upper  end  of  tbe  pipes.  This  g\iard  extended  for  the  length 
of  three  or  four  boards,  for  the  case  shows  there  were  that  number  of  pipes 
upright  on  the  edge  of  the  sewer.  The  defendant's  driver  stopped  his  team 
before  be  came  to  tbe  first  of  the  pipes.  The  man  was  told  to  go  on  by  a  man 
stationed  at  tbe  excavation,  who  had  been  there  for  tbe  four  preceding  days 
controlling  tbe  passage  of  the  defendant's  cars.  It  was  proven  that  he  was 
not  one  of  the  contractor's  men  who  were  excavating  the  sewer.  It  was 
proven  that  he  bad  the  right  to  signal  the  cars  to  move.  The  driver's  evi- 
dence is  rather  baffling,  but  be  states  this  fact  distinctly.  Tbe  company  owed 
extreme  vigilance  in  the  management  of  its  cars,  and  this  duty  was  increased 
by  tbe  excavation.  It  should  have  placed  a  man  there,  if  dangerous.  A 
man  was  placed  there  by  some  one,  and  the  conductor  was  informed  of  his 
right  to  control  tbe  cars  in  some  way.  The  proof  that  the  man  apparently 
acted  for  the  defendant,  or  was  in  its  employ,  as  evidenced  by  his  acts,  was 
proper.  It  was  too  much  to  require  the  plaintiff  to  produce  a  witness  to 
the  contract  of  employment.  A  prima  facie  case  was  made  out  for  tbe  jury 
when  it  was  proven  that  he  acted  for  the  railroad  company.  The  defendant 
is  then  called  upon  for  its  defense.  If  tbe  jury  could  find  that  the  man  was 
employed  by  the  defendant,  the  company  is  liable  for  their  servant  who  gave 
the  signal  for  the  cars  to  move  when  it  was  not  safe  to  do  so.  The  car 
struck  the  pipe,  and  threw  it  into  the  trench,  and  hurt  the  plaintiff.  The  j  iidg- 
ment  should  therefore  be  reversed,  and  a  new  trial  granted,  costs  to  abide 
event. 
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Amdbewb  v.  Bbbwsteb  «t  aL 
(Supreme  Court,  Otntral  Term,  Fint  Depcutment.    Xarcb  14^  1800i) 
Argued  before  Van  Bkttnt,  F.  J.,  and  Bbadt  and  Daioels,  JJ. 
Wm.  Allen  Butler,  for  plaintiff.    A.  R.  Dyett,  for  defendant. 
No  opinion.    Beargnment  ordered  upon  the  question  of  damages.    For  d^ 
dsion  granting  motion  for  new  trial  on  exceptions,  see  ante,  114. 


Bannzno  «.  ErtTELL. 
(Supreme  Court,  General  Term,  Flret  iTepartment    JSarob  11, 1800.) 
Argued  before  Van  Bbunt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 
Motion  denied.    For  decision  on  appeal,  see  7  N.  Y.  Supp.  ^5. 


Bbbtholf,  Appellant,  v.  Cask,  Beapondent. 
(Supreme  Court,  Cfeneral  Term,  Ftret  Department.    March  14,  IMS.) 
Beargnment  of  appeal  from  order  denying  to  appellant  the  fees  of  a  lefem 
on  the  reference  of  a  claim  against  the  executor.    For  former  report,  tee  6 
N.  Y.  Supp.  254. 
Argued  before  Yan  Bbunt,  P.  J.,  and  Bkady  and  Daniels,  JJ. 
John  Totonahend,  for  appellant. 

Van  Brunt,  P.  J.  The  case  of  Larktnt  t.  Momm,  103  N.  Y.  680, 9  IT. 
E.  Bep.  56,  disposes  of  the  questions  involved  in  this  appeal  in  favor  tA  the 
appellant.  The  order  should  be  reversed,  with  010  costs  and  disbursementit 
and  the  motion  granted.    All  concur. 


Gashman,  Bespondent,  o.  Betnolds  et  at..  Appellants. 
(Supreme  Court,  General  Term,  Plrst  Department.    Uarch  14, 1890,) 
Argued  before  Van  Brcnt,  P.  J.,  and  Bbadt  and  Danibus,  JJ. 
Kenneson,  Grain  A  Ailing,  for  appellants.    Townaend  WandM,  tax  »• 
spondents. 
No  opinion.    Motion  granted.    For  decision  on  appeal,  see  anU,  614. 


In  re  Dbpabthent  of  Public  Pabsb. 
In  re  Bolton's  Estate. 
(Supreme  Court,  General  Term,  First  Department    Mordt  14, 18M.) 
Argued  before  Bbadt  and  Daniels,  JJ. 
A.  0.  Salter,  for  petitioner.     Wm,  H.  Clark,  Corp.  CounseL 
No  opinion.    Motion  denied. 


Geisenhbiheb  v.  Simons  et  cd, 
(Supreme  Court,  GeneraX  Term,  Firtt  Departnteru.    Maroh  14, 1800.) 
Argued  before  Yan  Bbunt,  P.  J.,  and  Babtlett  and  Babbett,  JJ. 
Joseph  KoMer,  for  plaintiff.    John  Fennel,  for  defendants. 
No  opinion.    Motion  denied,  on  appellant's  stipulating  to  argue  at  Uij 
term. 
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In  re  Kavanaoh's  Estatb. 
(Sitpmiw  Court,  OtneraX  Term,  First  Department.    Maroh  14, 1890.) 
Argued  before  Van  Brunt,  F.  J.,  and  Bradt  and  Danisu,  JJ. 
Ko  opinion.    Tliere  has  not  as  yet  been  such  laches  as  would  justifj  the 
dismissal  of  these  appeals.    Motion  denied.    See  5  N.  Y.  Supp.  676,  6  K.  Y. 
Supp.  669,  and  ante,  448. 


In  re  Kavakagh's  Ebtatb. 
In  re  Sisters  of  the  Poor. 
(Supreme  Court,  Oeneral  Term,  First  Department.    Ilaroh  14, 1800.) 
Argned  before  Yan  Brunt,  P.  J.,  and  Bradt  and  Baniels,  JJ. 
Ko  opinion.    No  appeal  having  l)een  taken  to  the  court  of  appeals,  this  mo- 
tion for  a  stay  denied.    See  5  N.  Y.  Supp.  676,  6  N.  Y.  Supp.  669,  and  ante, 
44& 


EuNiz  «.  C.  C.  White  Ck>. 
(Supreme  Court,  Oeneral  Term,  First  Department.    H|roh  14, 1800.) 
Argued  before  Van  Brxtnt.  P.  J.,  and  Brady  and  Danibu,  JJ. 
M^orkle  <ft  Btetoart,  for  plaintiff.    Ashton  di  Fromme,  for  defendant. 
No  opinion.    Motion  denied.    See  8  N.  Y.  Supp.  605. 


MnoHsu.  et  oL  v.  Outxb. 
(Siipreme  Court,  Oeneral  Term,  FHrst  Department.    Maroh  14, 1880.) 
Argned  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
Mitohell  it  Mitchell,  for  plaintiffs.    Francis  Forbes,  for  defendant. 
Ko  opinion.    Motion  denied,  with  810  costs  to  abide  event  of  appeal.    Se* 
ante,  867. 


Fboflb  fi.  Kew  York,  K.  H.  ft  H.  B.  Go. 

{Supreme  Court,  Oeneral  Term,  First  Department.    Haroh  14, 1890.) 
Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
Chat.  F.  Tabor,  Atty.  Oen.,  for  the  People.    Page  dt  Toft,  for  defendant. 
Ko  opinion.    Motion  granted.    See  6  K.  Y.  Supp.  945,  8  K.  Y.  Supp.  672. 


Pboflb  ta  ret.  MoQuikn,  Appellant,  t>.  Thbatbicai.  Meohanioai.  Aas'M, 

Bespondent. 

KSupremt  Court,  Oeneral  Term,  First  Department.    Uaroh  14, 1800.) 
Argued  before  Van  Brunt,  F.  J.,  and  Brady  and  Daniels,  JJ. 
Smith  Tuttle,  for  appellant.    Hotoe  <ft  Hummel,  for  respondent. 
Ko  opinion.    Motion  will  not  be  considered  under  this  order  to  show  cause. 
See  8  K.  Y.  Supp.  675. 


BuasBLi.  et  cit.,  Bespondents,  v.  Allerton,  Appellant. 
{Supreme  Court,  Oeneral  Term,  First  Department.    March  14, 1890.) 
Argued  liefore  Van  Brunt,  P.  J.,  and  Bradt  and  Daniels.  JJ. 
Ko  opinion.     Reargument  ordered  on  farther  briefs  on  points  to  be  8ub> 
mltted  in  10  days  after  notice  of  this  decision.    See  8  K.  Y.  Supp.  688. 


Digitized  by 


Google 


942  HEW  YOBK  SUPPLEMENT,  VOl.  9.  [Sup.Ct 


In  re  Zereoa'b  Will. 
(Supreme  Court,  Oenerai  Term,  First  Departmerd.    Haroh  li,  I88O1) 
Argned  before  Yam  Bbtjnt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
Horace  Barnard,  for  pUtintifl.    John»on,  Gallup  <t  Huroy,  for  defendant 
Motion  denied. 


Manhattait  Elbotrio  LiaHT  Co..  Appellant,  «.  Qbamt,  Msyor,  etc.,  et 

al,,  Bmpondents. 
(Supranw  Court,  Oenerai  Term,  Fint  Department,    llaroh  28, 189a) 

Appeal  from  special  term,  Kew  York  county. 

Action  by  the  Manhattan  Electric  Light  Company  against  Hugh  J.  Onnt. 
mayor  of  New  York  city,  Jacob  Hess,  and  Theodore  Moss,  conatitotlng  the 
board  of  electrical  control,  and  the  Consolidated  Telegraph  &  Electrical  Sab> 
way  Company,  to  restrain  the  execution  of  a  proposed  contract  between  the 
board  of  control  and  the  subway  company.  Plaintiff  obtained  a  preliminary 
Injunction,  which  was  subsequently  dissolved,  and  it  appeals.  For  an  action 
Involving  the  validity  of  the  same  contract,  see  Armstrong  v.  &rant,  ante,  38& 

Argued  before  Van  Brttmt,  P.  J.,  and  Bradt  and  Daniels.  J  J. 

Blihu  Root  an4  Delanep  NiooU,  for  appellant.  D.  H.  PeeMiam,  D.  W. 
Cohen,  and  D.  J.  Dean,  for  respondents. 

Feb  CirRL4H.  The  plaintiff  in  this  action  has  no  sach  rights  secured  to 
It,  either  by  the  statutes  or  the  agreement  which  it  has  made,  as  entitle  it  to 
interfere  with  the  action  of  the  board  of  electrical  control  for  the  oonstractioa 
of  the  remaining  subways,  and  no  injunction  at  its  suit  is  required  by  the 
circumstances.  The  order  will  therefore  be  affirmed,  with  #10  costs  and  dis- 
bursements. 


In  re  Marks. 
(Supreme  Court,  Oenerai  Term,  First  Department.    Maroh  28, 189a) 
Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and  Danieui,  JJ. 
No  opinion.    Beferee's  report  confirmed.    See  6  N.  Y.  Snpp.  105. 


In  re  Matob,  Etc.,  or  the  Citt  op  Kkw  Yobk. 
In  re  Hehheb'b  Estate. 
(Supreme  Court,  OeneraX  Term,  First  Department.    Maroh  38, 189a) 
Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  J  J. 
Wm.  H.  Clark,  for  the  Mayor,  etc.    Feitut  <t  Beak,  for  lespwndent. 
Ko  opinion.    Motion  denied. 


People  o.  Colleti. 
(Supreme  Court,  Oenerai  Term,  First  Department.    March  88, 189a) 
Argued  before  Van  Brunt.  P.  J.,  and  Brady  and  Daniels,  JJ. 
The  appeal  is  stricken  from  the  calendar  in  order  that  the  appellant  may 
procure  a  properly-certified  copy  of  the  record.    See  ante,  380. 


Pboflb  ea  rel.  Jaues,  Appellant.  t>.  Qojas  et  al..  Assessors.  Be- 

spondents. 
(Supreme  Court,  OeneraX  Term,  First  Department.    March  88, 189a) 
Appeal  from  special  term,  Kew  York  county. 
Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Danibls,  JJ. 
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Truman  H.  Baldwin,  for  appellant,    ff.  L.  Bteiliny,  for  respondents. 

Van  Brtint,  P.  J.  The  case  of  People  v.  Bame  D^endanU,  ante,  690, 
{decided  herewith,)  disposes  of  the  questions  involved  in  tliis  appeal.  The 
order  should  be  affirmed,  without  costs.    All  concur. 


SisTARB  et  al.  V.  Oloott,  Receiver. 
(Supreme  Court,  Oeneral  Term,  Fl/rst  Department    March  28, 1890.) 
Argned  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
Davidson  <t  Fischer,  for  plaintiffs.    St^earman  A  Sterling,  for  defendant. 
Kg  opinion.    Motion  denied.    Kee  5  N.  Y.  Sopp.  114. 


Thobn  «t  al.,  Bespondents,  e.  Metropolitan  El.  Bt.  Ck>.  et  al.,  Appel< 

lants,  (three  oases.) 
(Supreme  Court,  General  Term,  First  Department.    Maroh  28, 1890.) 
Appeals  from  special  term.  New  Yoric  county. 

Three  actions  bj  Thomas  Thorn  against  the  Metropolitan  Elevated  Bail- 
waj  Company  and  the  Manhattan  Bailway  Company. 
Argued  before  Van  Brunt,  F.  J.,  and  Bartlbtt  and  Barrktt,  JJ. 
Davies  &  Rapallo,  (B.  8.  Rapallo  and  Samuel  Blythe  Rogers,  of  counsel,) 
for  appellants.    MitehtU  &  Mitchell,  for  respondents. 

Barrett,  J.  Upon  the  opinion  prepared  in  the  case  of  Edward  Mitebell 
and  another  against  these  same  defendants,  (ante,  130, )  and  handed  down  here- 
with, the  judgments  in  each  of  these  three  cases  should  be  affirmed,  with  costs. 

All  concor. 


Bahruth  v.  Bahruth. 
(Supreme  Cowrt,  Oeneral  Term,  First  Department.    Haroh  28, 18S0.) 
Argued  before  Van  Brttnt,  P.  J.,  and  Bradt  and  OANiEtfl,  JJ. 
Langbein  Bros,  ifi  Langbein,  for  plaintiff.    Douglas  A.  Lenien,  Jr.,  for  de* 
fondant. 

No  opinion.    Motion  granted,  with  $10  costa. 


Chester  e.  Jtthiel  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department    March  88, 1890.) 
Argued  before  Van  Brunt,  P.  J.,  and  Braot  and  Daniels,  JJ. 
E.  Winslow  Paige,  for  plaintiff.    JBverett  P.  Wheeler,  for  defendants. 
No  opinion.    Motion  denied,  with  $10  costs.    See  4  N.  Y.  Supp.  955;  6  N. 
Y.  Sui^  809,  819,  822.  828;  7  N.  Y.  Supp.  9^. 


Benson,  Bespondent,  v.  Gbrlaoh,  Appellant. 
(Supreme  Court,  Oeneral  Term,  First  Department    May  9, 1890.) 
Argued  before  Van  Brunt,  P.  J.,  and  Brady  and  Daniels,  J  J. 
Hamilton  R,  Sguier,  for  appellant.     C.  G.  Patterson,  for  respondent. 
Motion  denied ;  $10  costs  of  motion  to  respondent  to  abide  event  of  appeaL 
See  4  N.  Y.  Supp.  278. 
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In  re  Bebbieh's  Will. 

(Supreme  Court,  Oenordl  Term,  Pbrtt  Department.    Kaj  9. 18B0.) 
Argued  before  Van  Brunt,  F.  J.,  and  Brady  and  DAinsu,  JJ. 
No  opinion.    Motion  denied.    See  5  N.  Y.  Snpp.  37. 


7n  re  Dalzexx. 
(£^prem«  Court,  General  Term,  First  Department,    May  0, 1890.) 
'  Argued  before  Yam  Bbunt,  P.  J.,  and  Brady  and  Danikls.  JJ. 

No  opinion.     We  think  motion  should  be  made  in  department  in  which  i 
torney  lias  bis  office  and  residence. 


In  re  Gray. 
(Supreme  Court,  Oeneral  Term,  First  Department.    May  9, 1890.) 
Argued  before  Yan  Brunt,  P.  J.,  and  Brady  and  Daniels.  JJ. 
No  opinion.    Motion  denied,  on  appellants  stipulating  to  argue  in  October, 
And  piy'ing  $10  costs  of  motion. 


Kell,  Appellant,  «.  Isaacs  et  al.,  Bespondents. 
{Supreme  Court,  Oeneral  Term,  First  Department.    May  9, 1890.) 
Argued  before  Yan  Brunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
Blumenstiel  <&  Htrsch,  for  appellants.    Benno  Loewy,  for  respondents. 
No  opinion.    Motion  denied. 

JCOHLEB  «<  OZ.  0.  LiNDENUEYBB. 

(SupretiM  Court,  Oeneral  Term,  First  Department    May  0, 1890.) 
Argued  before  Yan  Bbunt,  P.  J.,  and  Brady  and  Daniels,  JJ. 
No  opinion.    Motion  denied,  with  $10  costs  to  abide  event  of  appeal. 


Maodonald  ti  dl..  Appellants,  •«.  Wallstein  et  al.,  Bespondents. 
(Supreme  Court,  General  Term,  First  Department.    May  0, 189a) 
Argued  before  Yan  Bbunt,  P.  J.,  and  Bbady  and  Daniels,  JJ. 
Blumenstiel  A  Hirseh,  for  appellants.     Benno  Loewy,  for  respondents. 
No  opinion.    Motion  denied,  without  costs. 


MuNBO,  Bespondent,  «.  Tousey,  Appellant. 
(9ut>reme  Court,  Oeneral  Term,  First  Department.    May  0,  ISOa) 
Argued  before  Yan  Brttnt,  F.  J.,  and  Brady  and  Daniels,  JJ. 
Wm.  H.  Tovmley,  for  appellant.    Roger  Foster,  for  respondent. 
No  opinion.    Motion  denied,  with  810  costs. 


Feoflb  0.  American  Bell  Tel.  Go. 
(Supreme  Court,  General  Tenn,  First  Department.    May  9, 1890.) 
Argued  before  Yan  Brunt,  P.  J. ,  and  Brady  and  Daniels,  JJ. 
No  opinion.    Motion  for  allowance  granted ;  Sl.OOO  allowed.    See  3  N.  T. 
Supp.  733;  7  N.  Y.  Supp.  948;  8  N.  Y.  Supp.  933. 
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People  ex  rel.  Holtman  o.  Mtebs,  C!omptroller. 
(iSupreme  ConrU  Oeneral  Term,  JFirst  Department.    May  9, 1890.) 
Argued  before  Van  Bbxtnt,  F.  J.,  and  Bbadt  and  Daniels.  JJ* 
No  opinion.    Motion  granted.    See  8  K.  Y.  Supp.  555. 


Bio&asds,  Bespondent,  «.  Biohabdb,  Appellant. 
(Supreme  Cou/rt,  Oeneral  Term,  JHrst  Department,    May  9, 1890.) 
Argued  before  Yak  Bbtjnt,  P.  J.,  and  Bradt  and  Daniels,  JJ. 
John  A.  Anderson,  for  appellant.    Frank  B.  Blaokwdl,  for  respondent. 
No  opinion.     On  appellant's  paying  910  costs  of  motion,  and  stipulating  to 
argue  at  next  term  of  court,  motion  denied. 


BoBBBEBBT,  Respondent,  t>.  Nixon,  Appellant. 
{.Swpreme  Court,  Oeneral  Term,  First  DepartmenX.    May  9, 1890.) 
Argned  before  Van  Bbvnt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 
Edtoard  BartUtt,  for  appellant.    Corruliue  Fish,  for  respondent. 
No  opinion.    On  payment  of  810  costs,  motion  denied. 


MvLLBB  v.  Post. 
(Supreme  Court,  Oeneral  Term,  First  Depairtmeta.    May  16, 1890.) 
Argued  before  Van  Bbunt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 
No  opinion.    On  payment  of  910  costs,  motion  denied. 


Stein  et  al..  Appellants,  «.  Lett  et  at.,  Bespondents. 
(Supreme  Court,  Oeneral  Term,  First  Department    May  16, 1890.) 
Appeal  from  an  order  of  the  special  tern)  permitting  the  interposition  of  a 
supplemental  answer  without  imposing  terms.    For  former  reports,  see  8  N. 
Y.  Supp.  505,  934. 
Argued  before  Van  Bbunt,  P.  J.,  and  Bbadt  and  Daniels,  JJ. 
Benno  Loetoy,  for  appellants.    Mr.  Fromme,  for  respondents. 

Peb  Gitbiam.    The  order  appealed  from  should  be  affirmed,  with  $10  oosti 
and  disbursements. 


In  re  Abmstrong  et  al. 
(Supreme  Court,  Oeneral  Term,  First  Department.    May  88, 1890.) 
Argued  before  Van  Bbunt,  P.  J.,  and  Bbadt  and  Babtlbit,  JJ. 
No  opinion.    Appeal  dismissed  for  want  of  findings. 


Hubbabd  et  at.  v.  Hat  et  al. 

(Supreme  Court,  Oeneral  Term,  First  Department    May  S8, 1890.) 
Argued  before  Van  Brunt,  P.  J.,  and  Bradt  and.  Daniels,  JJ. 
No  opinion.     Motion  granted  upon  appellants'  paying  910  term  fees,  and 
910  costs  of  motion,  and  stipulating  to  serve  cause  in  80  days,  and  to  argae 
appeal  in  October. 

v.9N.T.s.no.l8— 60 
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FosDioE  0.  Tows  OF  Hbmpstbad. 

(Supreme  Court,  General  Term,  Second  Department.    December  9,  ISSB.) 

Ko  opinion.    Beargament  ordered.    For  decision,  see  8  2f .  Y.  Supp.  772. 


Kellby,  Appellant,  v.  Fosteb,  Respondent. 
{Surrreme  Court,  Oeneral  Term,  Second  Department.    December  8, 183B.) 
Beargumeot  ordered.    See  8  N.  Y.  Supp.  901. 


BuifSKT  V.  Nkw  Yobk  ft  N.  E.  B.  Ga 
(Supreme  Court,  Oeneral  Term,  Second  Department.    December  0, 1889.) 
Argued  before  Dtkhan  and  Pbatt,  JJ. 

No  opinion.    Judgment  affirmed,  with  costs.    For  former  report,  see  4  K. 
Y.  Supp.  293. 


SnCONSOM  V.  SCHENOS. 

(Supreme  Cowrt,  Oeneral  Term,  Second  Department,    December  9, 1889.) 
No  opinion.    Affirmed  for  non-submission  of  papers  according  to  order. 


Hahill,  Bespondent,  r.  Boberts,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Second  Department    Februuy  10, 18901) 
Appeal  from  special  term.  Kings  county. 

Action  by  Irving  Wright  against  Lewis  Boberts.    Ttia  facta  ace  the  same 
88  in  Wright  v.  Roberta,  8  N.  Y.  Supp.  745. 
Order  affirmed,  with  costs  and  disbursements. 


DATTELBAtm,  Bespoudent,  v.  Blums,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Second  Department.    May  12, 18BQ.) 

Appeal  from  special  term.  Kings  county. 

Action  by  Charles  Dattelbaum  for  the  dissolution  of  a  partneiship  existing 
between  him  and  defendants,  William  Blume,  Frank  Bottenberg.  and  Heniy 
Wunderllch.  Defendant  Blume  appeals  from  the  final  judgment,  and  alio 
from  the  interlocutory  judgment  entered  in  the  action. 

Argued  before  Barnard,  F.  J.,  and  Dtkman  and  Pbatt,  JJ. 

Phillips  A  Avery,  for  appellant.  Thomtoti,  Barle  A  Kiendl,  for  respond- 
ent. 

Dtkman,  J.  This  action  was  commenced  to  procure  the  dissolution  of  a 
copartnership,  and  an  adjustment  of  the  partnership  accounts.  The  exist- 
ence of  a  copartnership  was  put  in  issue  by  the  pleadings,  and  that  issue  was 
referred  to  a  referee,  who  found  in  favor  of  the  plaintiff,  and  then  an  order 
of  reference  was  made  to  the  same  referee  to  state  and  settle  the  accounts. 
That  service  was  also  performed  by  the  referee,  and  a  final  judgment  was 
entered.  Now  the  defendant  Blume  has  appealed  from  both  the  final  and 
interlocutory  judgments.  The  attorneys  for  the  appellant  have  stipulated 
that  there  was  sufficient  evidence  to  sustain  both  reports  of  the  referee, 
and  stated  that  the  appeal  was  taken  upon  exception  only.  The  reliance  of 
the  appellant,  therefore,  is  placed  on  the  exceptions  to  the  exclusion  of  tes- 
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timony  proposed  by  him.  We  have  examined  all  the  exceptions,  and,  nader 
the  peculiar  circumstances  of  this  case,  they  present  no  error.  The  judg- 
ment  should  be  afflrmed,  with  costs.    All  ooncar. 


In  re  Defut's  Estatb. 
(Suprem*  Court,  Oeneral  Term,  TMrd  Department.    Febrnaiy  S4, 1890.) 
No  opinion.    Motion  for  reargument,  and  for  leave  to  go  to  court  of  ap- 
peals, denied.    See  8  N.  Y.  Supp.  229;  ante,  121. 


Tatob,  Appellant,  v.  Tatob  et  al.,  Bespondents. 
(Supreme  Court,  Oeneral  Term,  Fourth  Department.    Februaiy  15, 1800.) 
Appeal  from  special  term,  Onondaga  county. 
Action  by  James  M.  Tator  against  Charlotte  M.  Tator  and  others. 
Argued  before  Habdin,  P.  J.,  and  Martin  and  Merwin,  JJ. 
Hoyt  <b  B&toh,  for  appellant.     W.  E.  &  P.  E.  Hughitt,  for  reapondeutb 

MARTm,  J.  This  action  was  for  the  partition  of  a  farm  situated  in  the 
town  of  Lysander,  Onondaga  county,  N.  Y.  The  defense  was  that  the  de- 
fendant Charlotte  M.  Tator  was  at  ttie  commencement  of  the  action  the  sole 
owner  of  the  premises  in  question.  On  the  trial  the  court  so  found.  The  ev- 
idence was  sufficient  to  justify  such  finding.  The  court  properly  dismissed 
the  plaintiff's  complaint  on  the  merits.  None  of  the  exceptions  in  the  case 
disclose  any  error  that  requires  a  reversal  of  the  judgment.  Judgment  af- 
flrmed, with  costs.    All  concur. 


WsEKs,  Appellant,  v.  Waller,  Respondent. 
{Supreme  Court,  Oeiieral  Term,  Fourth  Depantmeat.    Februaiy  15^  1890.) 
Judgment  afflrmed,  with  costs. 

In  re  Agab's  Will. 
{.Supreme  Court,  Oeneral  Term,  Fifth  Department.    December  80, 1889L) 
No  opinion.    Decree  afflrmed,  without  costs  to  either  party.    Onehondted 
dollars  allowed  out  of  estate  to  guardian  ad  litem. 


Ghadwiok  v.  Wabben. 
{Swpreme  Court,  Cfeneral  Term,  Fifth  Department.    December  80^  1889.) 
No  opinion.    Judgment  and  order  affirmed. 


CuLBoas  «.  Gibbons. 
{Supreme  Court,  Oeneral  Term,  Fifth  Department.    December  80, 1889.) 
No  opinion.    Judgment  affirmed,  with  costs  to  the  respondent,  Gibl)ons,  to 
be  paid  by  the  present  trustee  out  of  any  funds  in  bis  hands  applicable  to  that 
purpose. 


Da  Lee,  Respondent,  v,  Fulton  et  dl„  Appellants. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    December  80, 1880.) 
No  opinion.    Interlocutory  judgment  affirmed. 
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FiTTB  D.  BbABDSLEY. 

(Supreme  Court,  Oentral  Term,  S^fOi  Department    December  80, 1889.) 
No  opinion.    Order  denying  motion  to  correct  judgment  in  each  case  if- 
firmed,  witliout  costs.    See  8  N.  Y.  Supp.  567, 947. 


FiTTS  V.  Beardslet. 
(Supreme  Court,  Oeneral  Term,  Fifth  DeparlmenL    December  80, 1889.) 
No  opinion.    Order  in  eacti  case  afiSrmed,  with  910  costs  and  disburaementi. 
Bee  8  N.  Y.  Supp.  567,  947. 

Galusha  v.  Galttsha. 
(Supreme  Court,  (General  Term,  S\fth  Department.    December  80, 1888.) 
No  opinion.    Appeal  dismissed  on  recent  decision  of  court  of  i^peols  in  Qiit 
case,  (22  N.  E.  Bep.  1114,)  without  costs  to  either  parly. 


H1I.LIARD  V.  JONBS. 

(Supreme  Court,  (Jeneral  Term,  Fifth  Department.    December  80, 1888.) 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 


HoFFiBLD  ff.  City  of  Buffalo. 
(Supreme  Court,  General  Term,  Fifth  Department.    December  80, 188B.) 
No  opinion.    Judgment  affirmed,  without  costs.    See  O'lZefllqr  T.  Ct^  tf 
Kingtton,  114  N.  Y.  440,  21 N.  £.  Bep.  1004. 


Howard  «.  Masonic  Guild  &  Mur.  Ben.  Ass'n. 
CiSupreme  Court,  Oeneral  Term,  Fifth  Department.    December  80,  I8881) 
No  opinion.    Appeal  not  considered,  for  the  reason  that  the  appeal-liook 
contains  no  certificate  of  the  cleric  of  Cattaraugus  county  that  the  same  con- 
tains a  copy  of  the  case,  exceptions,  judgment  roll,  01  other  papers  filed  in 
bis  office. 


In  re  HuBO. 
(Supreme  Oouirt,  Oeneral  Term,  Fifth  Department    December  80, 1889.) 
No  opinion.    Order  affirmed,  with  flO  costs  and  disbursements. 


In  re  Ebeoam'b  Wnx. 
(Supreme  Court,  Cfeneral  Term,  FHftlh  Departtnent.    December  80, 188B.) 
No  opinion.    Appeal  dismissed,  for  the  reason  that  Michael  Keegan,  devlaee 
of  the  life-estate,  and  who  was  a  party  to  the  proceeding  below,  was  not  mads 
a  party  to  the  appeal.     Code  Civil  Proc.  8  2573;  Pattereon  v.  Hamiltm,  Z6 
Hun,  665.    For  former  reports,  see  8  N.  Y.  Supp.  959;  7  N.  Y.  Supp.  952. 
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EoKOMo  Stbaw-Boabd  Ck).  0.  Saohb. 
(Supreme  Court,  General  Term,  Fifth  Department.    Deoembar  80,  MSB.) 
Ho  opinion.    Jadgment  affirmed.    For  former  report,  see  7  X.  Y.  Snpp. 
179. 


MAKDSVILLB  t>.  AVBBT. 

(SuTpreme  Court,  Oeneral  Term,  Fifth  Department,   December  80, 1889.) 
Ko  opinion.    Beargument  ordered.    Dwiobt,  J.,  not  sitting.    For  former 
report,  see  S  £f .  Y.  Supp.  745. 


In  re  Betnouds. 
(Supreme  Court,  Oeneral  Term,  Fifth  DepartmenX.    Deoember  80, 1888.) 
No  opinion.    Decree  affirmed,  with  costs. 


Tiffany  t».  New  Yobk,  L.  E.  &  W.  B.  Oo. 
(Suprenw  Court,  Oeneral  Term,  Fifth  Department.    December  80, 188Q.) 
No  opinion.    Jadgment  affirmed,  with  costs. 


Bbewbb,  Appellant,  t.  Fobd,  Bespondent. 
(Supreme  Court,  C^eneral  Term,  Fifth  Department    January  94, 1800.) 
No  opinion.    Motion  for  reargument  denied.    For  decision  on  appeal, ; 
7  N.  Y.  Supp.  244. 

In  re  Buffalo  Loan,  Trust  8b  Safb-Dbfobit  Oo. 
(Supreme  Court,  Oeneral  Term,  FVth  Department.    January  91, 1880.) 
No  opinion.    Application  granted. 


In  re  Orr  of  Boohestsb. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    January  94, 1800.) 
Order  reversed,  with  leave  to  the  appellant  to  file  his  claim  within  20  days, 
on  payment  of  the  costs  and  dlabursemeuts  of  motion  at  special  term;  and  on 
compliance  with  the  condition  the  matter  is  referred  to  a  referee  to  be  ap- 
pointed at  special  term. 

OiTT  OF  BOCHEBTEB  9.  CamFBEIX. 
(Supreme  Court,  Oenerat  Term,  Fifth  Department.    January  94^  1880:) 
No  opinion.    Motion  for  certificate  to  the  court  of  appeals  granted.    For 
decision  on  appeal,  see  8  N.  Y.  Supp.  252. 


CODDiNOTON,  Appellant,  v.  Bowen,  Bespondent 
(Supreme  Court,  Oeneral  Term,  Fifth  Department    January  24, 1880.) 
No  opinion.    Motion  denied.    For  former  reports,  see  6  N.  Y.  Supp.  856t 
8  N.  Y.  Supp.  945. 
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In  re  Daooett,  Appellant. 
(Supreme  Court,  General  Term,  Fifth  Deportment.    Jannaiy  34, 180a) 
No  opinion.    Order  affirmed,  with  $10  coats  and  dlsbursementB,  to  be  piid 
by  the  committee  personallj. 


Fbsnoh,  Bespondent,  t>.  Fbatt,  Appellant. 
(Supreme  Court,  General  Term,  FlfA  DepartmetU.    Jantuuy  24, 1890.) 
No  opinion.    Motion  for  reargument  denied.    For  dedsion  on  appeal,  lee 
7  N.  Y.  Supp.  240. 

Gatkb  v.  Hbndbiok. 
(Supreme  Court,  General  Term,  B%pih  Department   January  34, 1880.) 
No  opinion.    Motion  (or  reargument  denied.    For  decision  on  appeal,  aes 
7  N.  Y.  Supp.  229. 


HOLDEN,  Appellant,  «.  Hahiltom,  Bespondent. 
(Supreme  Court,  General  Term,  JBHfth  Department.  January  84, 18U0.) 
No  opinion.  Judgment  modified  by  striking  out  the  provision  dismissing 
the  complaint  on  the  merits,  and  sulMtitutlng  a  provision  dismissing  the  com- 
plaint, without  prejudice  to  the  plaintiff's  right  to  bring  another  action,  if  so 
adviseid,  on  payment  of  costs;  and,  as  so  amended,  affirmed,  without  costs  of 
this  appeal  to  either  party. 

EiKSGH,  Bespondent,  v.  Tozisb  et  al.,  ((}i.sment.  Appellant.) 
(SupreTne  Court,  General  Term,  Syth  Deportment.    January  34, 1890.) 
No  opinion.    Order  affirmed,  with  4(10  costs  and  disbursements,  to  be  paid 
by  the  appellant  John  B.  Clement.    Cobi.ett,  J.,  not  sitting. 


YiLLAQB  OF  Palhtba,  Appellant,  v.  Wtneoof  et  al.,  Bespondents. 

(Supreme  Court,  General  Tenn,  FifOi  Depaitment.  January  34, 1890.) 
No  opinion.  Order  modiSed  by  striking  out  the  provision  vacating  and 
Betting  aside  the  interlocutory  judgment,  and  inserting  a  provision  fat  pay* 
ment  by  defendant  of  the  costs  of  the  demurrer  as  condition  of  leave  to  an- 
swer over,  and  as  so  modified  affirmed,  without  costs  of  this  appeal  to  either 
party.    Maookbbb,  J.,  not  sitting.    See  6  N.  Y.  Supp.  62. 


FaoK  «.  BsLKNAF  et  eU. 
{^Wp>reme  Court,  General  Term,  Fifth  Department.    Jnmuaj  94,  1890l) 
No  opinion.    Motion  for  reargument  denied.    For  decision  on  spftal,  aea 
8  N.  Y.  Supp.  265. 


Pbok,  Bespondent,  «.  Citt  of  Bochesteb,  Appellant. 
(Supreme  Court,  General  Term,  Fifth  Department.    January  84, 1890:) 
No  opinion.    Order  affirmed,  with  $10  costs  and  disbursements.    Forfar* 
mer  report,  see  3  N.  Y.  Supp.  872. 
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WiLOOX  0.  CiTT  OF  BOCHESTEB. 

(Supreme  Court,  General  Term,  Fifth  Department.    January  2(,  1890.) 
2^0  opinion.    Decision  corrected  so  as  to  read,  "Jadgment  affirmed,  with 
coats. »    See  7  N.  T.  Supp.  187. 


Boob,  Appellant,  v.  Moshbix.  Bespondent. 
(Suipreme  Cmirt,  General  Term,  FIfOt  Department.    April  11, 1890.) 
"So  opinion.    Motion  denied.    Maoombeb,  J.,  not  sitting.    For  former  re- 
ports see  1 N.  Y.  Supp.  731;  8  N.  Y.  Supp.  583. 


Bbaiidt,  Appellant,  t>.  Sherman,  Bespondent. 
(Supreme  Court,  General  Term,  Fifth,  Department.    April  11, 1890.) 
ISTo  opinion.    Orders  affirmed,  witli  $10  costs  and  disbursements. 


Chamberlain,  Bespondent,  v.  Town  of  Wheatlaio),  Appellant. 

(Supreme  Court,  Oeneral  Term,  Fifth  Departmient.    April  11, 1890.) 

Ko  opinion.    Motion  denied.    For  former  report,  see  7  N.  Y.  Supp.  190. 


Connolly  v.  Mitngkh. 
(Supreme  Court,  Oeneral  Term,  Fifth,  Department.    April  11, 1890.) 
No  opinion.    Motion  for  a  new  trial  denied  with  costs,  and  judgment  or* 
dered  for  tlie  plaintiff  on  ttie  verdict,  on  authority  of  the  former  decision  In 
this  ease,  as  reported  sub  nam.  Bums  t.  Hunger,  45  Hun,  75. 


In  re  Cook. 

(Supreme  Court,  Otneral  Term,  Fifth  Department.    April  11, 1890.) 
Application  granted,  and  reference  made  to  Myron  H.  Feclc,  Esq.,  at 
Bnffalo,  to  take  the  evidence  and  report  the  same  to  this  court,  with  his  oplo- 
ion  thereon,  upon  the  matters  embraced  within  the  formal  order  berewiUi 
banded  down. 


Dkefs  et  al..  Appellants,  v.  Stewart  et  ah,  Bespondents,  (two  cases.) 

(iSitpreme  Court,  General  Term,,  Fifth,  Department.    April  11, 1890.) 
Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  final 
award  of  costs.    Corlett,  J.,  not  sitting. 


DUDUC7,  Bespondent,  v.  Parker  et  al..  Appellants. 
(Supreme  Court,  Oeneral  Term,  F{ffh  Department.    April  11, 1890.) 
Ko  opinion.    Motion  denied.    See  8  N.  Y.  Supp.  600. 


Edmonds,  Bespondent,  v.  Jones,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    April  11, 1800.) 
Ko  opinion.    Order  affirmed,  with  $10  sosts  and  disbursements. 
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FntST  Nat.  Bank  of  Union  Mills,  Appellant,  v.  Clask,  Bespondcnt. 

(Supreme  Court,  Oeneral  Term,  Fifth  Department.    April  11, 188a) 
Ko  opinion.    Judgment  and  older  appealed  from  affirmed.    C!oblsit,  3h 
not  sitting.    For  former  report,  see  1 N.  Y.  Supp.  7Zi. 


Gallxtf,  Appellant,  v.  Bernd,  Bespondent. 
(Supreme  Court,  Oeneral  Term^  Fifth  Department.    April  11, 1800.) 
No  opinion.    Judgment  appealed  from  affirmed,  with  costs.    For  former 
report,  see  1  N.  Y.  Supp.  478. 

Obikbel,  Respondent,  v.  Oitt  or  Boohbstbb,  Appellant. 
(Supreme  Court,  General  Term,  Fifth  Department.   April  11, 1880.) 
Ko  opinion.    Order  affirmed,  with  910  costs  and  disbursements. 


In  re  "Hiqowat  in  the  Town  or  Gbebob. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department    April  11, 188QL) 
No  opinion.    Order  of  county  Judge  affirmed. 


liArruN,  Respondent,  o.  Tbavelkbs'  Ins.  Co.,  AppeDsnt. 

(Supreme  Court,  Oeneral  Term,  Fifth  Department    April  11,  1890l) 
Ko  opinion.    Tlie  appointment  of  the  superintendent  of  insurance  as  d^ 
fendant's  attorney  to  be  served  with  process  was  not  dulj  certified  and  au- 
thenticated by  the  certiacate  purporting  to  be  that  of  a  notary  pntdic  of  the 
oity  of  Hartford,  Conn.    Order  affirmed,  with  $10  costs  and  disbursements. 


Min:xiaAN,  Bespondent,  e.  New  Yobk  Cent,  ft  H.  B.  B.  Co.,  AppeUant 
(Supreme  Court,  Oeneral  Term,  Fifth  Department    April  11,  UBO.) 
Ko  opinion.    Beargument  ordered. 


In  re  Opdyee. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department    April  11, 1890.) 
Ko  opinion.    Reference  ordered  to  take  proof,  etc.;  order  to  be  settled  faj 
DwiOHT,  r.  J. 


Otis,  Appellant,  v.  Sherman,  Respondent,  (two  cases.) 
(Supreme  Court,  Oeneral  Term,  F(ffh  Department    April  11,  1890.) 
No  opinion.    Orders  affirmed,  with  $10  costs  and  disbursements. 


In  re  Olowaoki's  Estate. 
In  re  Parkeb. 
(Supreme  Court,  Oenertil  Term,  Fifth  Department    April  11, 1B90.) 
Ko  opinion.    Motion  granted.    See  8  N.  Y.  Supp.  SM. 
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Bbtnoldb,  Besptfndent,  v.  Lavton  et  al..  Appellants. 
{Supreme  Court,  OenenU  Term,  Fifth  Departnunt    April  11, 1890.) 
No  opinion.    Memorandom  of  decision  amended  so  as  to  read,  "Judgment 
ravened,  and  a  new  trial  granted  in  the  county  court,  witti  coeta  to  tlie  ap- 
pellant to  abide  the  event."    See  8  N.  Y.  Supp.  403. 


SsLTENKYSB,  Bsspondont,  V.  Crnr  of  Boohbbteb,  Appellant. 
(Supreme  Cmurt,  Oeneral  Term,  flfOi  DepartmenU    April  11, 1S90.) 
Ko  opinion.    Judgment  and  order  appealed  from  affirmed,  with  costs. 


Stbabns  et  al.,  Bespondents,  o.  MoOintt,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    April  11, 1890.) 
Koopinlon.   Motion  denied.    For  decision  on  appeal,8ee  8  K.  Y.  Snpp.  216. 


In  re  Talunoeb. 
(SupreiM  Court,  Oeneral  Term,  Fl/th  Department.    April  11, 1890.) 
No  opinion.    Decree  of  the  surrogate  affirmed,  with  coats  to  respondents, 
payable  out  of  the  estate. 


Thaohbr,  Respondent,  e.  Hopb  Ceubtkrt  Aas'N,  Appellant. 
(<9upreine  Court,  Oeneral  Term,  Fifth  Department.    April  11, 1890.) 
No  opinion.    Judgment  appealed  from  affirmed,  with  costs,  on  the  decision 
tt  the  sapreme  court  on  former  appeal,  reported  in  46  Hun,  594. 


In  re  Town  of  Gatss. 
(i8ui>reine  Cotirt,  Oeneral  Term,  FIfOi  Department.   April  11, 1880.) 
No  opinion.    Motion  denied. 

ToWK  OF  Ontabio,  Appellant,  t>.  Hill,  Bespondent 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    April  11, 1890.) 
No  opinion.    Beargument  ordered.    Maooubsb,  J.,  not  sitting. 


Unoush,  Bespondent,  e.  Mabtin,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Fifth  DepartTnent.    April  11, 1890.) 
No  opinion.    Motion  denied.    For  decision  on  appeal,  see  8  N.  Y.  Supp.  288. 


Wexdbman,  Bespondent,  v.  Board  of  Education,  Appellant. 
(Supreme  Court,  (General  Term,  Fifth  Department.    April  11, 1890.) 
No  opinion.   Motion  granted.    For  decision  on  appeal,  see  7  N.  Y.  Hupp.  809. 


Wells.  Bespondent,  v.  Gakbutt,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department.    April  11,  1880l) 
No  opinion.    Judgment  affirmed,  with  costa. 
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EiCHNEB,  Bespondent,  o.  Literpooi,  &  L.  ft  G.  Ins.  Oo.,  Appellant. 
{Common  Pleas  of  New  York  CUu  and  Coimty,  Ctenerai  Term.    Febnury  B,  un.) 
Motion  for  reargu  ment. 

Argued  before  Bookbtavsb.  and  Bisghoff,  JJ. 
Butler,  atUlman  di  Hubbard,  tor  appellant.    H.  Jo$eph,  for  respondent. 

Per  Cubiah.  A  Terjr  simple  mathematical  calculation  shows  that  the  ver- 
dict of  the  jury  rendered  in  this  action,  and  the  judgment  entered  thereon,  is 
too  large,  even  according  to  plaintiff's  own  showing.  The  return  also  shows 
that  some  of  the  property  for  which  damages  were  sought  to  be  recovered  were 
not  such  as  usually  belong  to  women,  consisting,  as  they  did,  of  "one  gent's 
blue  flannel  suit,  one  coat  and  vest,"  and  other  property,  and  yet  there  was 
no  proof  in  the  case,  as  far  as  we  have  been  able  to  discover,  to  show  that  these 
articles  really  belonged  to  her,  or  were  covered  by  the  policy.  The  condition 
of  the  policy  relating  to  the  ascertainment  of  the  amount  of  loss  or  damages 
is,  unless  waived,  a  condition  precedent  to  the  right  of  the  plaintiff  to  recover. 
Delatoare  &  H.  Canal  Co.  v.  Pennsylvania  Coal  Co.,  50  N-  Y.  250.  The 
testimony  in  this  case,  as  it  appears  from  the  return,  is  very  much  confused; 
but  it  would  seem  that  the  plaintiff  either  did  not  attempt  to  comply  with  this 
condition,  or  that,  if  she  did  comply,  she  was  bound  by  the  action  of  the  ap- 
praisers, especially  in  view  of  the  fact  that,  as  to  one  of  the  two  companies 
involved  in  the  loss,  she  settled  upon  the  terms  of  the  appraisement.  In  view 
of  these  ftusts,  we  think  there  should  be  a  reargument  in  the  case.  All  om- 
oar. 


PeOPLB  «.  OOLDBERO  «t  Ol. 

(Common  Pleat  of  New  York  City  and  Cownty,  Cfeneral  Term.   April  T,  iStO.) 
Application  to  vacate  judgment  against  Jacob  Goldberg,  saiety,  and  Joeepb 
Stein,  principal,  on  forfeited  recognizance. 
Argued  before  Larremore,  G.  J.,  and  Daly  and  Bischofp,  JJ. 
Fromme  Bros,,  tat  petitioner.    J.  R.  Fellows,  for  the  People. 

Daly,  J.  The  application  for  the  discharge  of  the  judgment  should  b» 
granted,  as  it  appears  that  the  principal  was  produced  in  court  after  the  for- 
feiture, and,  having  pleaded  guilty,  was  sentenced  to  pay  a  fine.  All  con- 
cur. 


People  v.  Stock  et  al. 
{Common  Plea*  of  New  York  CUy  and  County,  General  Term.    April  7,  iStO.) 
Application  to  vacate  judgment  against  John  Stock,  principal,  and  Thomas 
Cunningham,  surety,  on  forfeited  recognizance. 
Argued  before  Laruehore,  G.  J.,  and  Daly  and  Bisghoff,  JJ. 
TownseTid  &  Mahon,  for  petitioners.    J.  R.  Fellotos,  for  the  People. 

Daly,  J.  The  application  should  be  granted,  as  it  appears  that  the  prin- 
cipal was  surrendered  after  the  forfeiture  of  the  recognizance,  and  was  tried 
and  convicted,  and  sentenced  to  pay  a  fine  for  his  offense, — ^the  violation  of  a 
corporation  ordinance.    All  concur. 


TmsLEY  «t  al.,  Bespondents,  v.  Weidinoeb,  Appellant. 
{Common  Pleas  of  New  York  CUy  and  County,  Oetieral  Term.    April  7,  IBBO.) 
Argued  before  Larremore,  C.  J.,  and  Daly  and  Bisghoff,  JJ. 
Johnston  &  Johnston,  for  appellant.     Billings  <£  Cardozo,  for  respondents. 
No  opinion.    Motion  for  leave  to  appeal  to  the  court  of  appeals  granted. 
See  7  N.  Y.  Supp.  260;  8  N.  Y.  Supp.  476. 
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Yan  Etten,  Bespondent,  v.  Newton  et  ah.  Appellants. 
(Common  Pleas  of  New  York  City  and  Cmmty,  Oeneral  Term.    April  7, 189a) 
Argaed  before  Larremore,  C.  J.,  and  Daly  and  Bisohoff,  JJ. 
B.  D.  McCarthy,  for  appellants.    Hyland  &  Zabriake,  for  respondent. 
No  opinion.     Motion  for  leave  to  appeal  to  the  court  of  appeals  granted. 
See  6  N.  Y.  Supp.  531;  7  N.  T.  Supp.  663;  8  N.  T.  Supp.  478. 


Banta,  Appellant,  v.  Auld,  Bespondent. 
(Covnmon  Pleas  of  New  York  City  and  County,  Oeneral  Term.    May  6, 1890.) 
Appeal  from  eleventh  district  court. 
Argued  before  Larremore,  C.  J.,  and  Bookstaver,  J. 
Hr.  8.  Drossy,  for  appellant.    P.  Condon,  for  respondent. 
No  opinion.    Judgment  affirmed,  with  costs. 


AxaiE,  Appellant,  «.  Laened  et  al..  Respondents. 
(Common  Plea*  of  New  York  Cltu  and  County,  Oeneral  Term.    March  8, 1890.) 
Argued  before  Larremore,  C.  J.,  and  Dalt  and  Bisghoff,  J  J. 
Lamed  <&  Warren,  for  respondents. 

Feb  Gttkiah.  {potion  by  respondents  to  dismiss  appeal,  taken  from  the 
Judgment  and  order  denying  motion  for  a  new  trial,  for  the  failure  to  prose- 
cute appeal  with  diligence,  and  for  his  failure  to  maiie  and  serve  his  case  on 
appeal.    Granted,  with  ooats,  and  910  costs  (A  motion. 


DiEMKL  et  al.,  Bespondents,  «.  Soheveland,  Appellant. 
(Common  Pleas  of  New  York  OUy  and  County,  General  Term.    April  7, 1890.) 
Motion  for  leave  to  appeal  to  the  court  of  appeals.    See  ante,  482. 
George  WUeox,  for  appellant    B.  H  oJ/,  for  respondents. 

Labbemore,  C.  J.  After  a  careful  re-examination  of  the  case,  I  have 
leached  the  conclusion  that  this  application  should  be  denied.  It  does  not  ap- 
pear from  the  affidavit  that  anj  statute  or  decision  has  been  overlooked  in  the 
conclusion  reached.  Neither  does  it  appear  that  the  questions  presented  by 
the  learned  counsel  for  the  motion  have  been  frequently  passed  upon,  as 
shown  by  the  authorities  already  cited.  The  motion  is  therefore  denied,  with- 
out costs. 


MoEat,  Bespondent,  o.  Brewster,  Appellant. 
{Common  Pleas  <if  New  York  CUy  and  County,  Oeneral  Term.    Maroh  8, 1890.) 
Argued  before  Labbemore,  C.  J.,  and  Dalt  and  Bischoff,  JJ. 
C.  Le  Barbiere,  for  appellant.    T.  D.  Rambaut,  for  respondent. 
Noopinion.    Motion  to  strike  cause  from  calendar  for  non-service  of  papers. 
Granted,  with  costs. 


DuMi?  et  al.,  Bespondents,  o.  Genotese,  Appellant. 
(Pommon  Pleas  of  New  York  CUy  and  Cotmty,  Oeneral  Term.    Hay  S,  1890.) 
Appeal  from  special  term. 

Argued  before  Larremore,  C.  J.,  and  Bookstaver,  J. 
/.  L.  Egbert,  for  appellant.     W.  M.  Powell,  for  respondents. 
No  opinion.    Judgment  affirmed,  with  costs. 
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EoKHABT,  Appellant,  o.  Dbvine,  Respondent. 
(Common  FUas  of  New  Yorh  Citu  and  Co/unty,  Omeral  Term.    May  S,  18B0.) 
Appeal  from  eighth  district  court. 
Argued  before  Larremore,  C.  J.,  and  Bookstaver,  J. 
M.  K.  MeOarten,  for  appellant.    Thompson,  Aekley  A  Kauffmann,  for  n> 
•pendent. 
Ko  opinion.    Ordered  that  the  Judgment  be  at&rmed,  with  costs. 


Fox,  Respondent,  o.  Wolskt,  Appellant 
{.Common  Flea*  of  New  York  Citu  and  Count)/,  Oeneral  Term.    Hay  B,  U80i) 
Appeal  from  third  district  court. 
Argued  before  Larbbhorb,  C.  J.,  and  Bookbtayee,  J. 
/.  C.  Fraser,  for  appellant.    H.  Joseph,  for  respondent. 
No  opinion.    Ordered  that  the  judgment  be  affirmed,  with  costs. 


Goldstein,  Respondent,  v.  Stern,  Appellant. 
(Commwn,  Pleas  of  New  York  Citu  and  Cownty,  Oeneral  Term.    Maj  S,  ISML) 
Appeal  from  citj  court  of  New  York,  general  term. 
Argued  before  Larbemore,  C.  J.,  and  Booestaybb,  J. 
8.  F.  Hyman,  for  appellant.     M.  B.  Qoodhart,  for  reapondent. 
No  opinion.    Appeal  dismissed,  with  costs.    See  ante,  74. 


Randruf,  Respondent,  o.  Ferris,  Appellant. 
(Common  Pleas  of  New  Tork  City  and  County,  (3en«ral  Term.    May  B,  1800.) 
Appeal  from  third  district  court. 

Argued  before  Larbemore,  C.  J.,  and  Bookstater,  J. 
T.  H.  Baldwin,  for  appellant.     W.  F.  Browne,  for  respondent. 
No  opinion.    Judgment  reversed,  new  trial  ordered,  costs  to  abide  the  erent. 


Fabrbll,  Respondent,  v.  Bernhard,  Appellant. 
(Common  Pleas  of  New  York  City  and  Comity,  OenercU  Term.    May  «,  IBBQl) 
Appeal  from  second  district  court. 
Argued  before  Larremore,  C.  J.,  and  Booestaver,  J. 
H.  D.  Pryihtt,  tot  appellant.    Douglas  A  Minton,  for  respondent. 
No  opinion.    Judgment  affirmed,  with  costs. 


FRE0ND,  Respondent,  o.  Schlavskt,  Appellant. 
(ComTTion  Pleas  of  New  York  City  and  County,  Oeneral  Term.    Uay  6,  UN.) 
Appeal  from  fifth  district  court 

Argued  before  Larremore,  G.  J.,  and  Bookstatbb,  J. 
A.  H.  Berrick,  for  respondent. 
No  opinion.    Judgment  affirmed,  with  costs. 


Friedrich,  Appellant,  «.  Exchange  Bank  of  Bath  County,  Respondent 
(Comnwn  Picas  of  New  York  City  and  County,  Oeneral  Term.    May  6, 1890.) 
Appeal  from  third  district  court. 
Argued  before  Larremore,  C.  J.,  and  Bookstater,  J. 
J.  L.  Taylor,  for  appellant.     H.  O.  Kudlich,  for  respondent. 
No  opinion.    Judgment  affirmed,  with  costs. 
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POFPEB,  Appellant,  v.  Cottb  et  oZ.,  BespondentB. 
(Common  Pleas  qf  New  York  City  and  Ctmnty,  Otnerdl  Term.    11^6,  tBMk) 
Appeal  from  flrst  district  court. 

Argued  before  Labkemorb,  C.  J.,  and  Bookbtavbr.  J. 
M.  Cooper,  for  appellant.    /.  Callahan,  for  reepondents. 
No  opinion.    Ordered  that  the  final  order  be  affirmed,  with  ooits. 


Odexl,  Bespondent,  v.  New  Yoke  El.  B.  Co.,  Appellant,  (two  cases.) 
{Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    May  7, 1890.) 
Argued  before  Labkbhobe,  C.  J.,  aud  Bookstavbb,  J. 
Daviet  <t  Rapallo,  for  appellant.    8aakett  &  Bennett,  tor  respondent. 
Ko  opinion.    Motion  to  dismiss  appeals  from  special  term  granted,  with 
•10  costs.    See  8  N.  Y.  Snpp.  951. 


MoEat,  Bespondent,  v.  Brewster,  Appellant. 
{Common  Ptetw  of  New  York  City  and  County,  Oeneral  Term.    li»^  7, 1800.) 
Argued  before  Larbkmore,  C.  .!.,  and  BooKSTAyER,  J. 
Cha».  JB.  Le  Barbiere,  for  appellant.    Thomas  D.  Rawlbaut,  tot  respond- 
ent. 
No  opinion.    Motion  to  strike  case  from  calendar  denied,  with  $10  costs. 


Stbxppomb,  Bespondent,  v.  Lbmnon,  Appellant. 
(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    Kay  9, 1880.) 
Appeal  from  special  term. 

Argued  before  Labbehobb,  0.  J.,  and  Bookstaveb,  J. 
Jas.  Kearney,  for  appellant.     Ullo  di  Ruebsamen,  for  respondent. 
Ko  opinion.    Order  reversed,  with  costs  to  abide  the  event. 


MoKat,  Bespondent,  e.  Bbbwstkr,  Appellant 
{Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.   May  IS,  1880.) 
Appeal  from  judgment  of  the  city  court. 
Argued  before  Labrbhorb,  C.  J.,  and  Bookbtayeb,  J. 
Charles  B,  Le  Barbiere,  for  appellant.    Thomas  D.  Rambaut,  for  respond* 
rat. 
No  opinion.    Ordered  that  the  judgment  be  affirmed,  with  costs. 


SoHWAN,  Bespondent,  o.  Enoop,  Appellant 
{Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    May  19, 1880.) 
Appeal  from  order  setting  aside  a  verdict  of  the  trial  term,  city  court. 
Argued  before  Labbehobe,  C.  J.,  and  Bookstaveb,  J. 
Frederick  H.  Ernst,  for  appellant.     Cook  <£  Sohuck,  for  respondent. 
No  opinion.    Order  affirmed,  with  costs. 


Bacmoartek,  Appellant,  v.  Edesiieimbb,  Bespondent. 
{Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    May  18, 1880.) 
Appeal  from  special  term. 

Argued  before  J.abbehore,  C.  J.,  and  Bookstater,  J. 
A.  P.  Wagener,  for  appellant.     Hamilton  R.  Squier,  for  respondent 
No  opinion.     Ordered  that  the  order  be  affirmed,  with  costs. 


Digitized  by 


Google 


958  Ksw  YOBE  BUPPUEHENT,  vol.  9.      [Super.  Ct  N.  Y. 


Fbamk.  Appellant,  v.  Post,  Beapondent. 
(Common  Pletu  of  New  York  City  and  County,  General  Term.    Vaj  IB,  UML) 
Appeal  from  city  court,  general  term. 
Argued  before  Labrbkore,  G.  J.,  and  Bookstaves,  J. 
Herman  H.  Shook,  tor  appellant.    Nathaniel  8.  Smith,  for  respondent 
No  opinion.    Ordwed  that  the  order  appealed  from  be  atSrmed,  with  ooatB. 


BoBiNSON,  Respondent,  v.  Broadway  &  S.  A.  B.  Co.,  Appellant. 
(Common  Pleas  of  New  York  CUy  and  Covrnty,  Oeneral  Term,   ilaj  18,  VSSO.) 
Appeal  from  special  term. 

Argued  before  Larrehobe,  C.  J.,  and  Booestaver.  J. 
Root  <fi  Clarke,  for  appellant.     William  J.  Leitch,  for  respondent 
No  opinion.    Ordered  that  the  judgment  and  order  be  affirmed,  with  oosU. 


Gaylobd  et  al.,  Bespondenta,  v.  Binaum,  Appellant. 
(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    Kaj  VI,  19001) 
Appeal  from  citj  court,  general  term. 
Argued  before  Larbehore,  C.  J.,  and  Bookstater,  J. 
Hays  eft  ffreenbaum,  for  appellant.    John  E.  Buetis,  tor  respondents. 
No  opinion.    Ordered  that  the  judgment  be  affirmed,  with  costs. 


Lane,  Bespondent,  v.  Bobikson  et  al..  Appellants. 
(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    Ifaj  15,  IML) 
Appeal  from  city  court,  general  term. 
Argued  before  Labremore,  G.  J.,  and  Booestaveb,  J. 
P.  C.  Talman,  for  appellants.     Hasoall,  Clarke  &  Vanderpoel,  for  i»- 
spondent. 
No  opinion.    Ordered  tiiat  the  judgment  be  affirmed,  with  costs. 


BsoroR,  Eto.,  of  the  Protestant  Efisoofai.  CHtTROH  of  St.  Stepheh, 
Bespondent,  «.  Blackhubst,  Appellant. 

(Common  Pleas  of  New  York  City  and  County,  Oeneral  Term.    Ifaj  IS,  188a) 
Appeal  from  district  court. 

Booraem,  Hamilton  i£  Beekett,  for  appellant.    A.  J.  Shipman,  for  re- 
spondent. 
No  opinion.    Ordered  that  the  judgment  be  affirmed,  with  costs. 


Bahsey,  Appellant,  v.  Barnes,  Bespondent. 
(Common  Pleas  cf  New  York  City  and  County,  Oeneral  Term.    Jane,  1890.) 
Argued  before  Larremore,  C.  J.,  and  Bookstavbr,  J. 
J.  M.  Williams,  for  appellant.    J.  H.  Frost,  for  respondent 
No  opinion.    Motion  for  reargument  granted. 


Yon  Wein  v.  Lion  Fire  Ins.  (}o. 
(Superior  Cmirt  of  New  York  City,  Oeneral  Term.    Marcli  4, 1800.) 
No  opinion.    Motion  granted,  with  $10  costs. 
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Von  Wsim  v.  Scottish  Umion  &  Nat.  Ins.  Oo. 
(Superior  Court  of  New  York  Olty,  0«neral  Term.    Haroh  4, 1800.) 
IT'o  opinion.    The  motion  should  be  denied,  with  910  costs.    The  action  of 
the  court  in  aflSrming  the  order  denying  the  motion  for  a  new  trial  was  de- 
liberate and  advised.    The  decision  involved  familiar  and  often-applied  rales. 


Jahks,  Appellant,  v.  McCreeby,  Bespondent. 
(Superior  Court  of  New  Torit  City,  General  Term.    April  7, 18900 
Appeal  from  special  term. 

Action  by  Ada  L.  James  against  James  McCreery.    Plaintiff  appeals  from 
order  staying  proceedings. 

Argued  before  Sbdowiok,  C.  J.,  and  Buqbo,  J. 

BiUoard  F.  James,  for  appellant.     W.  F.  Jhmnlng,  for  respondent. 

Feb  OoBiAif.    Order  affirmed,  with  $10  costs  and  disbuisements  to  be 
taxed. 


Brown,  Appellant,  e.  Net  et  ai..  Respondents. 
(Superior  Court  of  New  York  Ctty,  Oenerai  Term.    May  5, 1800.) 
Appeal  from  trial  term. 

Action  by  Samuel  G.  Brown  and  Emil  Ney  and  Theresa  Stlefel  to  recover 
f3,5(X),  as  damages  for  the  defendants'  breach  of  their  contract,  by  which 
they  agreed  to  hire  him  as  traveling  salesman. 
Argued  l>efore  Sedowiok,  C.  J.,  and  Fbbedman,  J. 
MorritS.  WUe,  for  appellant.    Charles  Strauss,  for  respondents. 

Fbr  Curiah.  None  of  the  exceptions  taken  by  the  plaintiff  appears  to  be 
tenable.  The  issues  were  fully  and  fairly  submitted  tothe  jury  under  a  charge 
to  which  no  exception  was  taken,  and  no  reason  appears  for  a  disturbance  of 
the  verdict.  The  judgment  and  order  should  be  affirmed,  with  costs  on  the 
opinion  delivered  by  the  trial  judge  on  denying  plaintiff's  motion  for  a  new 
trial. 


Hopkins,  Bespondent,  e.  Niaoaba  Mach.  Co.,  Appellaat. 
(Superior  Court  of  Buffalo,  Oenerai  Term.    November  U,  1889.) 
No  opinion.    Appeal  from  municipal  court.     Judgment  affirmed,  with 
ocsts,  on  opinion  of  Hatch,  J.,  in  Proton  v.  Machine  Co.,  7  N.  Y.  Supp.  614. 


Lknihan,  Bespondent,  v.  Bbonneb,  Appellant, 
(Superior  Cottrt  qf  Bvffaio,  General  Term.    November  19, 1889.) 
Argned  before  Beokwith,  0.  J.,  and  Hatch,  J. 
No  opinion.    Judgment  affirmed,  with  costs. 


Bauoh,  Bespondent,  v.  New  York,  L.  A  W.  B.  Go.,  Appellant. 
(Superior  Court  of  Buffalo,  Oenerai  Term.    November  19, 1889.) 
Argned  before  Beokwith,  G.  J.,  and  Hatch,  J. 

No  opinion.  Judgment  reversed,  and  new  trial  ordered,  with  costs  to 
abide  the  event,  on  opinion  of  Titus,  J..in  Reming  v.  Railroad  Co.,  7  N.  Y. 
Supp.  516. 
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Sbiohel,  Bespondent,  v.  Nbw  Yobs  Cbnt.  &  H.  B.  B.  Go.,  Appellant 

(Superior  Court  4/'  Buffalo,  General  Term.    NoTemlier  19, 1888.) 
Argued  before  Bieckwith,  C.  J.,  and  -Hatch,  J. 

Ko  opinion.    Exceptions  overruled,  and  judgment  ordered  tor  plaintiff,  oa 
verdict.    See  ante,  414,  415. 


SuixiYAir  et  aL,  Appellants,  v.  FoBTiNcm>v,  Beapondent. 
(Superior  Court  of  Buffalo,  Oeneral  Term.    November  19, 1889.) 
Argued  before  B^ckwith.  C.  J.,  and  Trrns  and  Hatch,  JJ. 
No  opinion.    Judgment  ot  municipal  court  modified,  by  making  Judgment 
herein  in  favor  of  plaintiff  for  the  aam  of  •157.72,  and.  as  so  modified,  af- 
flrmed,  witbont  oosts. 

Foley,  Respondent,  v.  Woken's  Mxrr.  Ins.  &  Aoo.  C!o.,  Appellant. 
(Supreme  Court,  Oeneral  Term,  Fifth  Department,    January  84,  ia9a) 
Argued  before  Dwiqht,  P.  J.,  and  Maoohbbb  and  Coblett.  JJ. 
No  opinion.    Judgment  afliimed. 


Bud  or  YoLtma  9. 
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NoTK.    A  star  (*)  isdloatM  that  the  case  referred  to  ia  annotated. 


ABATEMEin:  AND  BB- 
VIVAL. 

Death  of  party — Substitution. 

1.  Code  Civil  Proc.  N.  Y.  S  757,  provid- 
ing that,  in  case  of  the  death  of  a  sole 
plaintiff  or  defendant,  if  the  cause  of  ac- 
tion garvives,  the  court  must,  on  motion, 
allow  or  compel  the  action  to  be  continued 
by  or  against  his  representative  or  succes- 
sor in  interest,  is  mandatory  in  actions  at 
law,  and  lapse  of  time  will  not  defeat  the 
application. — Lehman  v.  Koch,  9  N.  Y.  8. 

2."  Code  ClvU  Proc.  N.  Y.  §  1296,  gives 
the  right  of  appeal  to  a  person  aggrieved 
by  an  order,  who,  though  not  a  partv  to 
the  suit,  is  entitled  to  be  substituted  in 
place  of  a  party,  or  who  has  acquired,  since 
the  order  was  made,  an  interest  which,  if 
previously  acquired,  would  have  entitled 
Aim  to  be  so  substltnted.  Eeld  that,  where 
plaintiff  dies  pending  appeal  from  an  order 
dismissing  his  complaint,  and  awarding 
costs  against  him,  in  a  suit  that  from  its 
nature  abates  on  his  death,  his  administra- 
trix may  have  the  suit  revived  in  her 
name,  and  prosecute  the  appeal  to  relieve 
herself  from  liability  for  the  costs. — Camp- 
bell V.  Gallagher,  9  N.  Y.  8.  482. 

8.  The  words  "successor  in  interest,  "as 
used  in  Code  Civil  Proc.  N.Y.  §  757,  provid- 
ing that,  "in  case  of  the  death  of  a  sole 
plaintiff  or  sole  defendant,  if  the  cause  of 
action  survives,  the  court  must  allow  or 
compel  the  action  to  be  continued  by  or 
against  his  representative  or  sucessor  in  in- 
terest, "  have  no  reference  to  an  interest 
gained  bv  an  assignment  by  the  party  in 
his  life-t'ime.— Northrop  v.  Smith,  9  N.  Y. 
8.  802. 

4.  Where  a  person  moving  to  be  sub- 
stituted as  plaintiff  claims  under  assign- 
ments made  by  the  administratrix  of  the 
deceased  plaintiff,  the  assignments  should 
be  put  in  evidence,  so  that  the  court  may 
Judge  if  they  have  the  efficacy  claimed; 
and  a  petition  which  alleges  that  the  cause 
of  action  was  duly  assigned  by  the  admin- 
istratrix by  an  instrument  duly  executed 
to  a  third  person,  who  thereafter  trans- 
ferred the  same  to  petitioner,  states  mere 


results  of  opinion,  and  is  insofflcient— 
Northrop  v.  Smith,  9  N.  Y.  S.  80S. 

Accident  Inaurance. 
See  Inturanet,  18. 

Accord  and  Batislkctioii. 
See  Pof/mmU;  Btleatt  and  Duehargt. 

AOnON. 

See,  also,  LftnitoHon  of  Action*;  Partlt$; 
Pleading;  PraeHee  in  CHoU  Caiet;  Venue 
in  Oieil  Oaiei. 
Arrest  in,  see  Arreet. 

By  and  against  executors,  etc.,  see  Bxeert- 
tori  and  Administrator*,  55-00. 

cities,  etc.,  see  Municipal  Corporation*, 

18. 

married   woman,  see  ffutband  and 

Wife,  6. 

partners,  see  Partnerehip,  10. 

For  commissions,  see  Factor*  and  Broker*, 
5-10. 
legacy,  see  De*eent  and  DittribuUon,  t. 
libel,  etc.,  see  Libel  and  Slander,  8-5. 
price  of  goods,  see  Hale,  0-8. 
wages,  see  Matter  and  Servant,  8,  8. 
On  contracts,  see  Ckmtracti,  9-12. 

notes,  eta,  see  Ifegotiabl*  In*lrumenti, 

2-4. 
policies,  see  Ineuranee,  11-17. 
Particular  form,  see  A*iump*it;  SfjeelmeKt; 

Trespass;  Trover  and  Conver*ion. 
To  set  aside  conveyances,  see  Fraudulent 
Conveyane**,  V,  10. 

Joinder. 

A  complaint,  in  an  action  on  a  bond  exe- 
cuted to  plaintiff  by  one  W.,  with  defend- 
ants E.  and  P.  as  sureties,  to  secure  per- 
formance of  a  contract,  which  alleges  that 
on  a  day  named  plaintiff  and  defendants 
agreed  that  W.  should  be  released  from  liv 
bility  on  the  bond  and  contract,  he  having 
transferred  all  his  interest  in  the  contract 
toE..  who  assumed  performance  thereof; 
that  P.  agreed  to  be  surety  for  E.,  consented 
to  the  assignment,  and  agreed  that  his  obli- 
gation of  surety  should  continue  to  be  the 
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same  as  it  was  for  W.  and  K.,  and  avers  a 
breach  of  the  contract  and  of  the  condi- 
tion of  the  bond, — sets  up  a  sinf^le  cause  of 
action,  which  is  on  the  bond. — Lehnen  v. 
Purvis,  9  N.  Y.  B.  910. 

Admiiustratioii. 
Bee  Exeeutort  and  Adminittralort. 


Bee  Shipping. 


Admiralty. 


AfCLdavit. 


?or  attachment,  see  Attachment,  6-10. 
discovery,  see  DUeotery,  8-4. 

Agency. 

I  lee  Prineipal  and  Agent. 

Amendment. 

Of  judgment,  see  Judgmeni,  7-10. 
pleadings,  see  Pleading,  10-18. 

ANIMALS. 

ElUing  dog. 

1.  In  an  action  for  the  wrongful  killing 
of  a  dog,  evidence  that,  nearlj  a  week 
prior  to  the  killing,  defendant's  sheep  had 
.}een  worried  by  dogs,  is  inadmissible,  in 
the  absence  of  any  showing  that  plaintiiFs 
log  had  anything  to  do  with  that  occasion. 
-Gibbons  v.  Van  Alstyne,  9  N.  Y.  8.  168. 

2.  Though  one  may  be  justified  in  kiU- 
iDg  another's  dog,  he  has  no  right  to  go  on 
♦he  owner' B_preml8es  for  that  purpose. — 
Gibbons  v.  Van  Alstyne,  9  N.  Y.  8.  166. 

Answer.     . 

Bee  Pleading,  4-6. 

APPKATj. 

Bee,  also,  OtrOorari;  New  Trial. 

Costs  on,  see  Oo»tt,  16, 16. 

In  criminal  cases,  see  Criminal  Law,  9. 

When  lies. 

1.  A  motion  for  reargument  or  for  leave 
to  go  to  the  court  of  appeals  will  be  whol- 
ly denied  wliere  the  questions  determined 
rest  wholly  in  the  application  of  element- 
ary principles  of  law  to  the  facts  of  the 
case,  and  the  moving  party  fails  to  point 
out  any  error  in  such  determination. — 
Sadlier  v.  Riggs.  9  N.  Y.  8.  509. 

2.  An  appeal  will  be  granted  to  the  court 
of  appeals  from  a  decision  of  the  general 
term  of  the  common  pleas,  where  the  ques- 
tions involved  present  features  not  dearly 


within  former  decisions,  and  the  liability  of 
appellant  is  highly  penal,  and  many  outer 

? lending  actions  will  depend  apon  the  ad> 
odication.  —  Brand  v.  Godwin,  9  N.  Y.Si 
74S. 

Appealable  judgments  and  orders. 

8.  A  judgment  recovered  at  special  term 
in  an  action  for  damages  in  constructing 
and  operating  an  elevated  railroad  is  final 
and  appealable,  thongh  defendants  may  stiU 
proceed  under  the  statute  to  appropriate 
plaintiff's  easements  of  light.air,  and  accesi 
to  the  uses  and  purposes  of  their  railway. 
—Sixth  Ave.  R.  Co.  v.  Metropolitan  EL  By. 
Co.,  9  N.  Y.  a  207. 

4.  Under  Code  Civil  Proc.  N.  T.  g  784. 
providing  that  the  conrt  may.  at  any  time, 
within  one  year  after  notice  theroof.  rs- 
lieve  a  party  from  an  order  taken  against 
him  through  his  mistake,  inadvertence, 
etc.,  and  may  supply  an  omission  in  anv 
proceeding,  a  party  Injured  by  an  order  al- 
lowing an  amendment  should  move  for  a 
resettlement,  instead  of  appealing.— Sec- 
ond Ave.  R.  Co.  T.  Metropolitan  £1.  R.  Co., 
9N.  Y.  B.784. 

6.  An  order  of  a  surrogate  requiring  an 
attorney  to  deposit  moneys  collected  by 
him  for  the  estate  of  a  decedent  pending 
an  investigation  as  to  his  right  to  retain 
the  same  is  discretionary,  and  not  appeal- 
able.—In  re  Oraindi's  EsUte.  9  N.  ¥.  & 
878. 

6.  No  appeal  lies  to  the  general  term  of 
the  common  pleas  from  an  order  of  the  city 
court  either  granting  or  den  ving  a  new  trid 
on  the  ground  of  newly-discovered  evi- 
dence, or  from  an  order  refusing  a  new 
trial  for  alleged  misdirection  to  the  jury, 
in  the  absence  of  an  exception  taken  at  tie 
trial.— Smith  v.  Pryor,  9  K.  Y.  S.  638. 

Beguisltes — Time  of  taking. 

7.  An  appeal  to  the  general  term  of  the 
supreme  court  from  an  order  denying  a 
motion  for  a  new  trial,  made  on  the  min- 
utes of  the  trial  court,  may  be  taken  after 
the  time  prescribed  for  an  appeal  from  the 
judgment  had  expired. — Voisin  v.  Com- 
mercial Mut  Ins.  Co.,  9  N.  Y.  S.  267. 

8.  Where  proceedings  have  been  stayed 
for  60  days  after  entry  of  a  judgment  to  en- 
able defendant  to  make  a  case  on  appeal, 
a  service  of  notice  of  entry  of  judgment 
within  the  time  limited  by  the  stay  is  a 
proceeding  in  the  actionin  violation  of  the 
stay,  and  does  not  limit  the  time  for  ap- 
peal. It  is  proper  to  set  aside  the  notice, 
though  due  service  thereof  has  been  ad- 
mitted.—Eerner  ▼.  Steck,  9  N.  Y.  &  303. 

Bonds  and  seotirity. 

9.  An  undertaking  on  appeal  filed  by 
one  of  two  residuary  legatees,  on  the  en- 
try of  a  decree  in  the  surrogate's  conrt  di- 
recting a  distribution  of  the  residnary  et- 
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tate  among  the  next  of  kin,  does  not  stay 
the  execution  of  the  decree  as  to  the  en- 
tire residuary  bequest,  but  only  so  far  m 
may  be  necessary  for  tite  protection  of  the 
interests  of  the  appealing:  legatee;  the 
other  residuary  legatee  haTing  failed  to  ap- 
peal from  a  prior  decree  declaring  the 
residuary  bequest  invalid. — In  re  Kava- 
nagh'B  Estate,  9  N.  Y.  8. 448. 

10.  Where  appellant  malces  a  deposit  in- 
stead of  giving  an  undertalcing  with  secu- 
rity, failure  to  deposit  a  sum  equal  to  the 
amount  for  which  the  undertaking  was  re- 
quired to  be  gfiven,  as  provided  by  Code 
Civil  Proc.  N.  Y-  §  1806,  is  a  mere  irregu- 
larity, which  may  be  cured. — ^Lane  t.  Hum- 
bert, 9  N.  Y.  S.  744. 

Practice — Beoord . 

11.  On  appeal  from  an  order  refusing  to 
vacate  an  attachment,  the  general  term  is 
not  confined  to  the  Judgment  roll  for  proof 
of  publication  of  the  summons,  but  may 
look  to  additional  papers  submitted,  con- 
taining the  required  proof. — Deimel  v. 
Scheveland,  9  K.  Y.  S.  483. 

12.  Where  the  record  on  appeal  is  not 
certified,  and  contains  proceeaings  in  ref- 
erence to  which  there  is  a  dispute,  the  ap- 
peal will  be  stricken  from  the  calendar,  so 
that  the  appellant  may  procure  a  properly 
certified  copy  of  the  record. — People  v. 
Colletti,  9  N.  Y.  8.  880. 

18.  Upon  the  failure  of  an  appellant  to 
procure  an  order  filing  the  case  or  excep- 
tions, under  the  rules  of  the  general  term 
of  the  supreme  court,  the  respondent  may 
procure  such  order,  and  it  is  liis  duty  to  do 
■o  if  he  wishes  to  move  that  the  cause  be 
struck  from  the  calendar,  and  Judgmeni 
rendered  in  his  favor. — Davldge  v.  Coe,  9 
N.  Y.  8. 810. 

Appeal  iirom  inferior  oourts. 

14.  The  general  term  of  the  New  York 
city  court  affirmed  a  judgment  of  the  trial 
term  in  an  opinion  which  stated  that  "we 
have  carefully  examined  the  appeal-book, 
and  find  that  the  questions  of  fact  were 

Sroperly  submitted  to  the  Jury.  Their 
nding  is  conclusive.  We  have  failed 
to  discover  that  an^  error  of  law  was 
committed  at  the  trial. "  Held,  that  such 
statement  would  not  be  construed,  on  ap- 
peal to  the  common  pleas,  to  mean  that 
the  justices  of  the  city  court  failed  to  re- 
view the  facts,  as  wag  their  duty.. — Pool  v. 
Harris,  9  N.  Y.  S.  481. 

15.  Where  the  unsuccessful  party  in  an 
action  in  a  justice's  court  inadvertently 
omits  to  ask  for  a  new  trial  in  his  notice  of 
appeal  to  the  county  nourt,  as  required  by 
Code  Civil  Proc.  K.  Y.  §  8088,  an  amend- 
ment of  the  notice  is  properly  allowed  by 
the  county  court,  under  section  3049,  pro- 
viding that  when  the  appeal  is  taken  in 
good  faith,  and  where  any  act  necessary  to 


perfect  the  appeal  is  omitted,  an  amend- 
ment may  be  made  supplying  the  omission. 
— Cbatfleld  v.  Reynolda,  9  N.  Y.  S.  880. 

Bevlew. 

16.  An  interlocutory  judgment  was  en- 
tered providing  for  a  reference  for  an  ac- 
counting, and  that,  when  the  report  of  the 
referee  should  be  confirmed,  final  judg- 
ment should  be  entered  for  plaintiff.  Held, 
on  appeal  from  the  final  judgment  so  en- 
terea,  that  the  interlocutory  judgment,  not 
being  before  the  court  in  any  form,  was 
final  as  to  the  rights  adjudged,  and  that, 
the  referee  having  adhered  to  the  direc- 
tions given  him  oy  that  judgment,  no 
ground  was  presented  upon  which  the  final 
judgment  could  be  impeached  or  disturbed. 
—Post  V.  Simmons,  9  N.  Y.  S.  112. 

17.  A  motion  by  the  contestant  of  a  will 
for  a  struck  jury  was  denied,  provided  pro- 
ponent stipulated  that  jurors  might  sit  at 
the  trial  though  they  had  read  newspaper 
accounts  of  the  controversy,  and  had 
formed  opinions  thereon,  or  conversed  on 
the  subject-matter  of  the  litigation  upon 
the  merits,  but  in  case  the  stipulation  was 
not  given  then  the  motion  was  granted. 
Held,  that  an  appeal  by  the  proponent 
from  so  much  of  the  order  as  imposed  the 
condition  in  case  the  application  should 
be  denied,  and  from  the  granting  of  the 
application  in  case  the  stipulation  was  not 
given,  brought  up  noUiing  which  the  gen- 
eral term  could  intelliffently  review. —In 
re  Rockwell's  Will,  9  NT  Y.  S.  696. 

Objections  not  raised  below. 

18.  An  objection  to  testimony  on  the 
ground  that  it  was  a  privileged  communi- 
cation between  attorney  ana  client  cannot 
be  raised  for  the  first  time  on  appeal. — 
Graves  v.  Graves,  9  N.  Y.  S.  146. 

19.  A  judgment  will  not  be  reversed  be- 
cause of  an  Improper  answer  of  a  witness, 
where  the  record  contains  no  motion  to 
strike  it  out,  and  it  does  not  appear  that 
the  attention  of  the  court  was  called  to  it. 
—Cowan  V.  Third- Ave.  By.  Co..  9  N.  Y.  8. 
610. 

90.  Where  defendants  made  no  dis- 
claimer to  the  land  in  question,  either  by 
their  pleadings  or  by  any  position  taken 
on  the  trial,  the  generid  term  will  assume 
that  defendants  made  a  claim  to  the  prop- 
erty, and  will  not  permit  them  to  object 
for  the  first  time  on  appeal  that  plaintiff, 
on  the  trial  below,  gave  noproof  of  their 
claim.— Phillips  v,  Rome,  W.  «&  O.  R.  Co.. 
9  N.  Y.  8.  799. 

Discretion  of  trial  court. 

21.  Whether  further  discussion  as  to  the 
sufficiency  of  the  complaint  should  be  al- 
lowed on  the  adjourned  day  was  discre- 
tionary with  the  court,  and  an  exception 
to  its  refusal  to  permit  it  Is  not  •.vailable 
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on  appeal.— Driscoll  t.  Downer,  9  K.  T.  8. 

129. 

Beview — Fresumptions. 

22.  On  an  appeal  to  the  general  term 
from  the  judgment  entered  on  the  report 
of  a  referee,  in  order  to  present  the  ques- 
tion that  the  findings  of  fact  are  against 
the  weight  of  the  evidence,  there  must  be 
a  certificate  of  tlie  referee  that  all  of  the 
evidence  is  in  the  case,  or  it  will  be  as- 
sumed that  there  was  Bafflcient  evidence  to 
support  the  findings. — Levi  t.  Newball,  9 
N.  Y.  8.  428. 

23.  Where  the  case  on  appeal  does  not 
contain  the  charge  of  the  trial  judge,  the 
general  term  will  assume  that  the  instruc- 
tions were  correct.— Flannery  ▼.  Van  Tas- 
sel. 9  N.  Y.  8.  871. 

24.  Where  a  witness  testifies  positively 
that  a  house  is  of  ill  fame,  he  must  be  pre- 
sumed, on  appeal,  to  have  testified  from 
personal  observation. — Carpenter  ▼.  Car- 
penter. 9  N.  Y.  8.  583. 

25.  Where  the  case  on  appeal  does  not 
state  that  it  contains  all  the  evidence,  the 
facts,  as  found  by  the  trial  Judge,  must,  for 
the  purposes  of  the  appeal,  be  assumed  to 
be  true. — Star  Printing  Co.  ▼.  Andrews,  9 
N.  Y.  8.  731. 

Weight  of  evidence. 

86.  A  verdict  rendered  on  conflicting 
evidence,  and  under  proper  instructions, 
will  not  be  disturbed. — Luehsen  v.  Unex- 
celled Fire-Works  Co.,  9  N.  Y.  8.  875; 
Doyle  V.  Same,  Id. 

27.  Where  the  evidence  is  conflicting, 
with  no  very  substantial  preponderance  m 
favor  of  either  party,  the  verdict  of  the 
Jury  is  conclusive. — Qleason  v.  Morrison, 
9  K  Y.  8.  218. 

as.  Findings  of  fact  by  a  referee  will  be 
upheld  on  appeal,  where  they  are  fairly 
sustained  by  the  evidence.— Larkin  v. 
Taber.  9  N.  Y.  8.  15. 

29.  Where  a  case  on  appeal  contains  no 
order  denying  a  motion  for  a  new  trial,  and 
an  inspection  of  the  notice  of  appeal  does 
not  disclose  an  appeal  from  such  an  order, 
the  general  term  is  precluded  from  review- 
ing the  facts,  except  so  far  as  may  be  nec- 
essary to  ascertain  if  there  was  sufficient 
evidence  to  sustain  the  verdict. — Levy  v. 
Coogan,  9  N.  Y.  8.  534. 

30.  The  general  term  cannot  say  a  find- 
ing is  not  sustained  by  the  evidence  where 
the  case  on  appeal  does  not  purport  to  con- 
tain all  the  evidence. — Oishei  v.  Gilbert, 
9  N.  Y.  8.  402. 

81.  A  verdict  will  not  be  reversed  unless 
the  evidence  against  it  is  of  so  overwhelm- 
ing a  character  that  the  appellate  court  can 
see  that  the  jury  must  have  reached  the 
result  through  passion  or  prejudice,  igno- 
rance or  mistake. — Qeorge  H.  Hamlin  & 
Co.  V.  Young,  9  N.  Y.  8.  600. 


8S.  The  findings  of  the  trial  court  on  » 
question  of  fact  will  not  be  disturbed  on 
appeal  where  there  ia  some  evidence  t» 
sustain  them. — Gibson  v.  Ferris,  9  N.  Y. 
8.526. 

88.  A  decision  on  a  qneetion  of  fact  by  a 
lodge,  on  a  trial  without  a  Jnry,  will  not 
be  disturbed  on  appeal  where  the  testi- 
mony is  evenly  balanced. — Carpenter  v. 
Mosher,  9  N.  Y.  a  897. 

Matters  not  apparent  on  leo- 

ord. 

84.  Upon  ap]>eal  from  the  order  grant- 
ing an  injunction  restraining  a  city  from 
discharging  sewage  into  a  creek,  on  the 
ground  that  it  would  pollute  ice  in  plain- 
tiff's pond,  the  court  cannot  take  judicial 
notice  of  the  opinion  of  experts  not  veri- 
fied by  affidavit.— Finger  v.  City  of  Kings- 
ton, 9  N.  Y.  8.  175. 

85.  The  objection  that  plaintiff  did  not 
reply  to  defendant's  answer  setting  np  a 
counter-claim  will  not  be  considered  on 
appeal,  where  the  amended  answer  is  not 
set  out  in  the  record. — Lamberty  v.  Rob- 
erts, 9  N.  Y.  8.  607. 

fiarmleas  error. 

86.  In  an  action  for  the  balance  of  the 
price  of  goods  actually  delivered,  defend- 
ants set  up  a  counter-claim  for  damagxa 
sustained  by  them  by  reason  of  an  alleged 
breach  of  the  contract  by  plaintiff.  The 
jury  found  that  there  was  no  such  breach. 
Held,  that  the  exclusion  of  evidence  on 
the  question  of  the  amount  of  defendants' 
damages  was  harmlesB. — Barnes  v.  Deni- 
low,  9N.  Y.  8.58. 

37.  In  an  action  at  law  to  recover  over- 
payments on  a  contract  debt,  plaintiff  can- 
not be  heard  to  complain  that  there  has 
been  a  miitrial,  for  the  reason  that  while 
the  referee  found  a  certain  sum  to  be  doe 
from  plaintiff  to  defendant,  yet  he  did  not 
direct  a  Judgment  for  the  same. — ^Abbey  v. 
Ferris,  9  N.  Y.  a  697. 

88.  In  an  equity  action  to  recover  dam- 
ages caused  bv  the  maintenance  of  defend- 
ant's elevated  railroad  in  front  of  plain- 
tiff's premises,  a  judgment  for  plaintiff 
will  not  be  reversed  because  of  the  admis- 
sion of  testimony  as  to  the  growth  and  im- 
provement of  the  street  in  case  the  rail- 
road had  not  been  constructed,  where  it 
was  merely  received  by  the  trial  judge  "as 
one  of  the  factors  in  the  ascertainment  of 
damages,  reserving  the  question  aa  to  its 
application,"  and,  in  view  of  the  small 
amount  awarded,  it  is  impossible  to  believe 
defendants  could  have  been  prejudiced.— 
Mitchell  V.  Metropolitan  EL  Ry.  Co..  9K. 
Y.  a  180. 

89.  A  judgment  will  not  be  reversed  be- 
cause of  an  orroneons  refusal  by  the  court 
to  strike  out  a  certain  phrase  in  the  an- 
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swer  of  a  witnegg,  where  the  teetimony 
withoat  the  phrase  it  sufficient  to  Bustain 
the  Judgment. — Kiss  t.  Messmore,  B  N.  Y. 

s.m. 

Objeotlons  waived. 

40.  Where  a  plaintiff  takes  no  exception 
to  a  ruling  that  his  complaint  is  defective, 
tut  applies  for  and  obtains  leave  to  amend, 
be  cannot  have  the  ruling  reviewed. — Dris- 
<!oll  V.  Downer,  9  N.  Y.  S.  129. 

41.  At  the  close  of  a  trifU,  plaintiffs  moved 
for  a  new  trial  on  the  ground  that  the  dam- 
ages were  inadequate,  which  motion  was 
denied.  Defendant  then  moved  for  a  new 
trial,  to  the  granting  of  which  plaintiffs 
consented.  Held,  that  plaintiffs  could  not 
-complain  of  the  denial  of  the  latter  mo- 
tion.—  Schlesingen  v.  Springfield  Fire  & 
Harine  Ins.  Ck>..  9  N.  Y.  8.  727. 

43.  After  defendant  had  examined  sev- 
«ral  witnesses,  plaintiff  moved  for  a  ver- 
dict, and  excepted  to  the  denial  of  his  mo- 
tion. J{eld  that,  in  the  absence  of  a  show- 
ing to  the  contrary,  it  would  be  presumed 
that  defendant  had  rested  when  the  motion 
was  made,  and  that  the  motion  was  made 
for  such  a  verdict  as  had  been  theretofore 
stipulated  for;  and  that  plaintiff  did  not 
lose  the  benefit  of  his  exception  by  calling 
witnesses  in  rebuttal,  and  thus  endeavor- 
ing to  have  his  case  most  favorably  pre- 
sented to  the  jury.— Mack  v.  Davidson,  9 
N.  Y.  8.  780. 

48l  At  the  close  of  plaintiff's  evidence, 
defendant  asked  a  dismissal  of  the  com- 
plaint, which  was  refused,  and  he  except- 
ed. He  then  stated  he  wished  to  go  to  the 
Jury,  but  declined  to  indicate  any  question 
for  the  jury  to  pass  upon,  saying  he  would 
put  it  in  the  form  of  a  request  to  charge. 
The  court  made  no  ruling  upon  this  sug- 
i;estion,  and  no  exception  was  asked  or 
taken  by  defendant  Held,  that  defendant 
had  abandoned  all  claim  to  go  to  the  Jury. 
—Exchange  Nat.  Bank  v.  Marshall,  9  K.  Y. 
&856. 

DinnlflsaL 

44.  The  filing  of  notice  of  a  motion  to 
dismiss  an  appeal  for  failure  to  serve 
printed  papers,  ends,  so  far  as  the  appeal 
is  concerned,  any  negotiations  for  a  settle- 
ment that  may  be  pending;  and  the  pend- 
ency of  such  negotiations  cannot  be  given 
as  an  excuse  for  such  failure  on  hearing  of 
the  motion.— People  v.  Flack,  9  N.  Y.  S. 
87. 

Beversal. 

45.  Where,  in  an  action  for  chattels  nn- 
lawfully  detained  by  defendant,  the  court 
finds  for  plaintiff,  but  assesses  the  value  at 
less  than  the  undisputed  evidence  shows 
it  to  be,  the  judgment  will  be  reversed, 
and  a  new  trial  ordered,  as  the  appellate 


conrt  cannot  render  judgment  for  the 
▼alae.— Brockman  v.  Buell,  9  N.  Y.  8.  895. 

46.  Code  Civil  Proc.  N.  Y.  §  8218.  orig- 
inally empowered  the  common  pleas  court 
to  "reverse,  modify,  or  affirm"  judgments 
of  the  district  courts,  and  section  2260  aft- 
erwards provided  that  appeals  from  final 
orders  in  summary  proceedings  might  be 
taken  to  the  same  court,  "in  the  same  man- 
ner," and  "with  like  effect,"  as  appeals 
from  the  district  courts.  Held,  that  a  sub- 
sequent amendment  to  section  8218,  which 
gave  the  common  pleas  the  additional 
power  "to  order  a  new  trial"  when  it  re- 
versed a  judgment  of  the  district  court, 
would  also  enlarge  its  power  to  the  same 
extent  on  appeals  from  final  orders  in  sum- 
ma^  proceedings. — Moench  v.  Young,  9 

47.  In  cases  of  reversal  on  appeal  from 
a  final  order  in  summary  proceedings,  the 
common  pleas  court  is  required,  by  Code 
Civil  Proc.  N.  Y.  §  3268,  to  order  restitution 
to  the  defendant;  but  the  power  of  restitu- 
tion is  merelv  collateral  to  the  disposition 
of  the  appeal,  and  therefore  does  not  ex- 
clude the  construction  by  which  the  larger 

Sower  to  order  a  new  trial  is  given. — 
[oench  v.  Young.  9  N.  Y.  8.  687. 

Appeal-bonds. 

48.  A  motion  to  discharge  a  levy  made 
under  execution,  pending  an  appeal  by  the 
debtor  from  an  order  denying  his  motion 
to  vacate  the  judgment,  was  granted  on 
condition  that  the  debtor  give  a  bond  with 
sureties  for  the  amount  of  the  execution. 
The  bond  followed  the  language  of  the 
order  granting  the  motion:  the  pertinent 
words  being:  That,  ♦  •  •  in  case  said 
order  appealed  from  shall  be  affirmed  by 
said  general  term,  and,  if  an  appeal  be 
taken  from  the  determination  of  the  gen- 
eral term  upon  such  appeal  to  the  court  of 
appeals,  in  case  said  order  be  finally  af- 
firmed by  said  court  of  appeals,  the  defend- 
ant •  *  *  shall  well  and  truly  pay, " 
etc.  The  order  appealed  from  was  re- 
versed by  the  general  term.  An  appeal 
was  taken  by  the  execution  plaintiffs  to  the 
court  of  appeals,  which  reversed  the  order 
of  the  general  term,  and  affirmed  that  of 
the  special  term.  Held,  that  the  bond  con- 
tinued in  full  force  during  all  the  litigation 
in  the  court  of  appeals,  and  upon  the  decis- 
ion of  that  court  reinstating  the  judgment 
the  sureties  became  liable  to  pay. — Osborn 
V.  Rogers,  9  N.  Y.  8.  786. 

Action  on. 

49.  The  respondent's  attorney  is  not  a 
necessary  party  to  an  action  on  an  appeal- 
bond,  though  he  may  have  a  lien  on  the 
moneys  directed  to  be  paid  by  the  order 
appealed  from,  in  the  absence  of  proof  of 
any  antagonism  between  him  and  his  cli 
enU— Wadley  v.  Foucher,  9  N.  Y.  8.  50. 
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ABBITBATION   AlTD 
AWASD. 

Procedure. 

1.  An  agreement  between  an  elevated 
railroad  and  an  abutting  land-owner  to  ar- 
bitrate the  qnestion  of  damages,  which 
provides  that  jadgment  shall  not  be  en- 
tered of  record  until  the  expiration  of  10 
days  after  thu  cars  should  be  run  on  the 
road,  and  limits  an  appeal  by  either  party  to 
10  days  after  the  judgment  is  rendered,  is 
not  violated  by  an  application  by  the  land- 
owner, 9  days  after  the  award  was  made, 
for  its  confirmation,  in  order  that  an  im- 
mediate judgment  might  be  entered,  so  as 
to  expedite  an  appeal  proposed  to  be  taken 
by  the  companv.— In  re  Union  EL  R.  Co., 
»  N.  Y.  8.  915.  ■ 

2.  An  agreement  between  an  elevated 
railroad  and  an  abutting  land-owner,  to  ar- 
bitrate the  question  of  damages,  provided 
that  "the  arbitrators,  by  a  majority  vote, 
may  exercise  their  discretion  as  to  the  man- 
ner and  way  in  which  to  inform  them- 
selves of  the  matters  and  thing[s  in  dispute. 
They  may  refuse  to  hear  witnesses  and 
counsel,  and  proceed  to  a  final  determina- 
tion in  whatever  manner  they  may  by  a 
majority  vote  decide."  Held,  that  it  was 
not  ngaiust  the  meaning  or  intent  of  this 
provision  for  one  of  the  arbitrators  to  read 
questions  and  answers  in  another  case  of 
aamages  to  abutting  owners  in  support  of 
his  views.— In  re  Union  El.  R.  Co.,  9  N.  Y. 
S.  915. 

Army  and  Navy. 

See  Xtiitia. 

ABBEST. 

In  oItU  aotlons — Complaint. 

1.  To  justify  an  arrest,  as  provided  for 
by  Code  Civil  Proc.  N.  Y.  §  549,  subd.  4, 
"m  an  action  upon  contract.  •  •  * 
where  it  is  alleged  in  the  complaint  that 
the  defendant  was  guilty  of  a  fraud  in  con- 
tracting  or  incurring  the  liability,*  the 
complaint  must  state  in  detail  the  facts 
constituting  the  alleged  fraud;  section  481 
providing  that  a  complaint  must  contain  a 
plain  ana  concise  statement  of  the  facts  on 
which  plaintiff  relies.  Disapproving  Val- 
entine V.  Richardt,  6  N.  Y.  S.  197.— Hanson 
V.  Langan,  9  N.  Y.  B.  625. 

2.  But  where  the  complaint  states  a  8u£9- 
cient  cause  of  action  on  contract,  and  the 
affidavit  filed  with  it  states  in  detail  the 
facts  constituting  the  fraud,  the  order  of 
arrest  should  not  be  vacated  without  first 
giving  plaintiff  an  opportunity  to  amend 
his  complaint. — Hanson  v.  Langan,  9  K. 
Y.  S.  62.0. 

8.  Under  Code  Civil  Proa  N.  Y.  §  549, 
providing  that  a  defendant  may  be  arrest- 


ed in  an  action  to  recover  money  or  prop- 
erty, where  it  is  alleged  in  the  complaint 
that  the  money  was  received  or  the  prop- 
erty was  embezzled  or  fraudulently  misap- 
plied by  a  factor,  agent,  broker,  or  other 
person  in  a  fiduciary  capacity,  a  complaint, 
in  order  to  justify  an  arrest  in  an  action 
against  an  agent,  must  allege  specifically 
that  the  money  sued  for  was  received  bv 
defendant  in  a  fiduciary  capacii^.  Fol- 
lowing Bartlett  v.  Sutorius,  6  N.  Y.  8.  40«. 
—Moffat  V.  Fulton,  9  N.  Y.  8.  771;  Bartlett 
V.  8utoriu8,  Id.  2. 

Vacation. 

4  An  order  for  the  examination  of  a 
debtor  in  supplementary  proceedings,  and 
a  subsequent  warrant  for  his  arrest  under 
Code  dvll  Proc  N.  Y.  g  2437,  on  the 
ground  that  there  is  danger  that  he  will 
leave  the  state,  are  entirely  independent 
of  each  other;  and  the  yscation  of  the 
former  in  no  wise  affects  the  latter.— Frost 
V.  Craig,  9  N.  Y.  a  588. 

Assessment. 
Of  taxes,  review,  see  Taxation,  1-& 

ASSIGNMENT. 

See,  also,  AMtignmtnt  for  Ben^  of  Or§i- 

Uort. 
Of  mortgage,  see  Mortgages.  6. 
policy,  see  Inturanee,  1. 

Effect. 

1.  An  attempted  assignment  to  an  estate, 
by  the  executor,  of  an  endowment  policy 
belonging  to  hlmindividaally.  is  not  made 
effective,  as  against  a  Judgment  creditor 
of  the  executor  who  has  oegun  supple- 
mentary proceedings  to  reach  the  policy, 
by  overt  acts  of  the  executor  after  com- 
mencement of  such  proceedings. — Frost  v. 
Craig,  9  N.Y.  8.  487. 

2.  An  assignment  to  an  estate  by  the  ex- 
ecutor, who  is  indebted  to  it,  of  an  en- 
dowment policy  belonging  to  him  individ- 
ually, is  not  an  effective  transfer,  where 
he  merely  makes  an  indorsement  thereon, 
which  he  may  change  at  will,  and  deposits 
it  with  the  papers  of  the  estate,  but  dees 
no  overt  act  which  places  it  bevond  his 
power.— Frost  v.  Craig,  9  N.  Y.  a" 487. 

ASSIGNMENT  FOB  BENEFIT 
OF  CBEDITOBS. 

See,  also,  BanhrapUsg;  In$ok€neif. 

VaUdity. 

1.  Representations,  by  a  member  of  a 
firm,  in  reference  to  its  indebtedneaa.  will 
not  invalidate  an  assignment  subs^uently 
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made  for  the  benefit  of  its  creditors  simply 
because  It  recognized  debts  which  at  tnat 
time  it  was  stated  did  not  exist;  such  rep- 
resentations having  no  connection  wliat- 
ever  with  the  assignment. — Pool  v.  Ellison, 
9  N.  Y.  8.  171. 

2.  Laws  K.  Y.  1888,  c.  394.  amending  the 
general  assignment  act.  (Laws  1877,  c.  466,) 
80  as  to  provide  that  in  an  assignment  for 
benefit  of  creditors  the  residence,  kind  of 
business  carried  on  by  the  debtor  at  the 
time,  the  place  where  conducted,  and,  if 
in  a  city,  the  street  and  number,  should  be 
specifically  stated,  is  merely  directory,  and 
the  failure  of  the  assignor  to  fully  comply 
therewith  will  not  render  the  assignment 
void.— Taggart  v.  Sisson,  9  N.  Y.  a  758; 
Strickland  V.  Laraway,  Id.  761. 

8.  The  boTta  fide*  of  an  assignment  for 
benefit  of  creditors  may  be  litigated  in  an 
action  by  the  assignee  against  a  sheriff  for 
seizing  the  assigned  property  under  an  at- 
tachment against  the  assignors,  and  proof 
that  the  assignment  is  fraudulent  will  pre- 
clude a  recovery,  though  the  attachment 
was  vacated  for  fraud  after  the  assignee 
broaght  his  suit. — Lux  v.  Davidson,  9  N. 
Y.  a  816. 

Freferenoes. 

4.  The  unpreferred  creditors  may  re- 
cover compound  interest  paid  by  the  as- 
signee to  a  preferred  creditor,  in  the  ab- 
sence of  a  valid  agreement  for  its  allow- 
ance; the  estate  being  insnfiScient  to  pay 
the  demands  against  It. — ^Peyser  ▼.  Myers, 
9  N.  Y.  8.  229. 

5.  Where  an  assignment  for  benefit  of 
creditors  provides  that  the  proceeds  be 
used  to  pay  the  private  debts  of  the  as- 
signor, including  the  debts  of  the  firm  of 
which  he  was  a  member,  private  debts  have 
no  preference  over  firm  liabilities. — Mills 
V.  Parkhurst,  9  N.  Y.  8. 109. 

6.  Though  a  preference  in  a  general  as- 
signment for  the  benefit  of  creditors  is 
made  up  in  part  of  usurious  Interest,  the 
other  creditors  are  precluded  by  the  as- 
signment from  questioning  the  validity  of 
the  preference. — Peyser  v.  Myers,  9  N.  Y. 

Fraud. 

7.  Where  the  assignor,  shortly  before 
making  an  assignment  for  the  benefit  of 
creditors,  conveyed  his  land  to  his  wife 
through  the  medium  of  his  son,  who  was 
also  the  assignee,  evidence  of  acts  after 
the  assignment  on  the  part  of  the  assignor, 
his  wife,  and  the  assignee,  who  were 
charged  with  conspiring  to  deprive  credit- 
ors of  the  benefit  of  the  assignor's  prop- 
erty, indicating  a  purpose  to  withhold  cer- 
tain articles  from  the  inventory,  is  admis- 
sible, as  tending  to  show  the  ori^nal  in- 
tent in  making  the  assignment— Pease  v. 
Batten,  9  N.  Y.  a  621. 


8.  A  debtor  owing  f9O,00O  confessed 
Judgments  in  favor  of  several  creditors,  to 

protect"  them,  and  then  made  an  assiga- 
ment  by  agreement  with  the  assignee  and 
creditors,  tiiough  none  of  the  creditors 
were  pressing  him.  The  estate  was  levied 
on  under  two  executions  issued  on  tho 
judgments  before  the  assignee  took  posses- 
sion, and,  on  refusal  of  all  the  creditors  to 
accept  a  settlement  of  50  per  cent.,  was 
purchased  by  three  of  the  judgment  cred- 
itors, for  f  11,800,  which  was  credited  on 
the  execution.  Two  of  the  j  udgment  cred- 
itors bid  less  than  was  required  to  protect 
their  judgment;  another  bid  much  more 
than  the  amount  of  his  judgment;  while 
another  did  not  bid  at  all;  and  the  totality 
of  the  bids  was  distributed  over  the  entire 
group  of  executions.  The  goods  were 
turned  over  to  a  firm  composed  of  the  as  - 
signer's  brothers,  and  formed  its  entire 
capital,  on  the  agreement  of  the  firm  to 
pay  $12,700  to  the  judgment  creditors,  the 
amount  due  from  the  assignor.  The  same 
lawyer  drew  the  confession  of  judgment, 
the  assignment,  and  the  articles  of  copart- 
nership. The  firm  thereupon  appointed 
the  assignor  its  general  manager,  leaving 
him  in  full  control  and  possession,  under 
power  of  attorney,  and  the  claims  were 
paid  to  the  judgment  creditors  a  few  days 
thereafter,  H'ld,  that  the  confessed  judg. 
ments  and  the  assignment  were  fraudulent 
and  void.  Affirming  7  N.  Y.  S.  46.— Abegg 
V.  Schwab,  9  N.  Y.  a  681. 

Effeot. 

9.  In  an  action  involving  the  validity  of 
an  assignment  for  the  benefit  of  creditors 
by  a  firm,  evidence  that,  subsequent  to  thv 
execution  thereof,  certain  of  the  firm's 
real  estate  in  New  Jersey,  not  mentioned 
in  the  schedules,  was  transferred  to  other 
parties,  is  improperly  excluded,  as,  in  the 
absence  of  any  proof  in  respect  to  the 
statutes  of  Kew  Jersey,  the  assignment 
carried  title  to  real  estate  in  that  state,  as 
well  as  to  property  in  New  York. — ^Pool  v. 
Ellison,  9  N.  Y.  8.  171. 

The  assignee — ZiiabUltles. 

10.  Two  days  after  goods  on  leased  prem 
ises  were  seized  under  an  attachment  the 
owners  made  an  assignment  for  benefit  of 
creditors.  Afterwards  the  attach  men  t  was 
vacated,  and  the  assignee  made  a  personal 
contract  with  the  lessor,  whereby  he  was 
to  occupy  the  premises  at  less  rent  than 
was  reserved  in  the  lease  to  the  assignors. 
The  sheriff  was  in  possession  of  the  goods 
until  the  attachment  was  vacated.  Jletd, 
that  the  assignee  was  personally  liable  for 
the  rent  only  for  the  time  that  he  was  in 
possession  under  his  agreement  with  the 
lessor,  and  not  for  the  time  that  the  sheriff 
was  in  possession.- Stephens  t.  Stein,  9  N 
Y.  8.  806. 
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Bights  of  creditors. 

11.  The  rule  that  the  harden  of  proof  is 
upon  the  attacking  creditors  to  show  the 
InTalidity  of  a  general  asgif^nment  applies, 
whether  the  creditor  li  plaintiff  or  defend- 
ant.—Mack  T.  Davidson,  9  K.  Y.  Hi  780. 

12.  Until  an  assignee  for  the  benefit  of 
creditors  has  qualified,  his  refusal  to  sue 
to  set  aside  as  fraudulent  a  subsequent  con- 
reyance  by  the  debtor  cannot  give  the 
.\udgment  creditors  the  right  to  maintain 
iMich  suit. — Mills  v.  Qoodenouffh,  0  N.  Y. 
a  764. 

18.  A  creditor  seeking  to  set  aside  an  as- 
signment for  benefit  of  creditors  cannot, 
pending  his  appeal  to  the  court  of  appeals 
from  the  judgment  rendered  against  him, 
prove  his  claim  under  the  assignment  over 
objections  made  by  the  other  creditors. — 
Hills  T.  Parkhurst.  9  N.  Y.  8.  109. 

14.  The  fact  that  a  creditor  assigned  a 
judgment  which  he  had  obtained  on  a  por- 
tion of  his  claim  against  the  assignors  to 
another  creditor,  wno  sued  to  set  aside  the 
assignment,  in  no  way  precludes  the  for- 
mer from  participating  in  the  dividend 
npon  the  balance  of  his  claim,— Mills  v. 
Parkhurst,  9  N.  Y.  a  109. 


ASSOCIATIONS. 

8ee,  also.  Corporation*;  Inturanee,  19-498; 

Religiout  Soeietia. 

Transfer  of  shades. 

1.  By  the  terms  of  the  agreement  creat- 
ing the  Standard  Oil  Trust  Association,  the 
trust  was  vested  in  certain  persons  as  trus- 
tees: one  of  the  objects  of  the  trust,  as 
stated  therein,  being  to  secure  to  the  trus- 
tees the  general  supervision  of  the  affairs 
of  the  corporations,  etc.,  adopting  the 
agreement  Under  this  agreement  the  trus- 
tees received  from  the  parties  assenting 
thereto  certain  stock,  for  which  they  issued 
certificates.  These  certificates  recited  that 
the  persons  to  whom  they  were  issued  were 
entitled  to  a  given  number  of  shares  "in 
the  equity  to  the  property"  held  by  the 
trustees,  transferable  only  on  the  books 
of  said  trustees  on  surrender  of  this  cer- 
tificate. "  The  power  of  attorney  attached 
to  the  certificate  made  the  donee  an  attor- 
ney "to  make  the  necessary  transfer  upon 
the  books  of  said  trust  in  accordance  with 
the  regulations  thereof,  and  upon  the  con- 
ditions expressed  on  the  face  of  this  cer- 
tificate."  Held,  that  it  was  necessaryfor 
a  purchaser  of  certificates  of  shares  in  the 
trust  to  show  afilrmatively  that  there  had 
been  a  compliance  on  his  part  with  the  re- 
quirements of  the  association,  and  with  the 
conditions  recited  in  the  certificates,  be- 
fore he  could  maintain  an  action  against 
the  trustees  to  compel  a  transfer  upon  their 


books  of  the  share*  held  by  him. — ^Bice  ▼. 
Rockefeller,  9  K.  Y.  S.  866. 

a.  Equity  will  not  compel  sncfa  transfer 
to  a  rival  in  boaineaa  purchasing  the  cei^ 
tiflcates  with  hostile  intent,  but  will  leave 
the  purchaser  to  his  remedy  at  law. — Biee 
V.  Bockef  eUer,  9  H.  Y.  a  866. 

ASSUMPSIT. 

Implied  promise. 

1.  Where  goods  are  sold  and  deUrered 
without  a  pHce  being  agreed  on.  there  is 
an  implied  agreementto  pay  the  reasonable 
or  market  price  for  such  goods. — ^Begns  ▼. 
Moran,  9  K  Y.  &  927. 

Pleading. 

8.  A  complaint  alleged  that,  on  a  dav 
named,  plaintiff,  being  indebted  to  defend- 
ants for  the  price  of  goods,  desired  to  close 
the  account;  that  it  was  agreed  that,  for 
that  purpose,  and  to  accommodate  plaintiff 
with  a  loan  of  11.600,  plaintiff  should  give 
his  note  for  $8,500,  the  balance  over  the 
amount  of  the  account  to  be  held  by  de- 
fendants subject  to  the  draft  of  plaintiff: 
that  plaintiff  might  deposit  money  with 
defendants  to  be  applied  to  the  payment 
of  the  note,  which  they  agreed  to  take  np 
at  maturity;  and  that  defendants  did  not, 
and  plainufl  did,  pay  the  note,  "wherelqr, 
and  by  reason  of  the  premises,  plaintiff  was 
damaged  in  the  sum  of  $2,588.07. "  Beld, 
that  the  complaint  did  not  claim  damages 
only  for  the  non-payment  of  the  note,  and 
that  plaintiff  was  entitled  to  recover  what 
he  had  expended  in  payinghisown  obliga- 
tion, though  it  exceeded  the  amount  ue 
complaint  asked  judgment  for;  no  objec- 
tion being  taken  to  the  form  of  the  com- 
plaint.—Quimby  V,  Carhart,  9  N.  Y.  a  807. 

Evidence. 

S.  Where,  in  a  suit  to  recover  $500  which 
plaintiff  alleged  to  have  loaned  defendant 
to  promote  an  election  at  which  they  were 
candidates,  defendant  admitted  that  plain- 
tiff drew  and  advanced  $500  to  the  election 
fund,  but  denied  that  he  borrowed  or  re- 
ceived the  sum  from  plaintiff,  the  latter's 
check  upon  which  he  drew  the  $500  was 
roperly  excluded. — ^Avery  v.  IbMioe.  • 

4.  Upon  cross-examination  defendant 
could  properly  prove  by  plaintiff  that  it 
was  his  impression  that  the  money  was  to 
be  used  for  election  purposes. — Avery  v. 
Mattice,  9  N.  Y.  B.  166. 

5.  Defendant  could  show  that  on  leveral 
occasions  after  the  date  of  the  alleged  loan 

Elaintiff  lent  him  money  and  presented 
ills  for  services,  all  of  which  defendant 
paid  without  any  mention  made  by  plain- 
tiff of  the  alleged  loan.— Avery  ▼.  Mattice, 
9  N.  Y.  a  186. 
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6.  Eridence  that  defendant  borrowed 
money  of  others,  not  shown  to  be  candi- 
dates, and  of  the  relative  majorities  re- 
«eived  by  the  parties  at  the  election,  waa 
properly  excluded  as  immateriaL — Avery 
T.  Mattfce,  9  N.  T.  8.  IM. 

ATTACHJOSNT. 

See,  also,  BxecuHon. 

Oronnds. 

1.  An  attachment  on  the  gronnd  that  de- 
fendant was  about  to  remove  property  from 
the  state  with  intent  to  defraud  his  cred- 
itors cannot  be  sustained  when  the  only 
fact  for  the  consideration  of  the  court  as 
to  the  alleged  removal  is  that  a  third  per- 
•on  had  ptdd  over  money  to  defendant 
after  a  former  attachment  had  been  issued, 
and  it  does  not  appear  that  the  money  had 
heen  snflSdently  covered  by  the  first  pro- 
cess,which  was  continued  until  the  second 
"Warrant  was  granted. — Stow  v.  Stacy,  9  N. 
Y.  8.  1. 

2.  An  attachment  on  the  ground  that  de- 
fendant has  assigned  his  property  fraudu- 
lently, and  has  departed  from  the  state 
-with  intent  to  defraud,  is  not  sustained  by 
«n  affidavit  stating  that  defendant  had 
toansferred  his  farm  to  his  wife,  and  gone 
to  one  of  the  western  states,  and  that  de- 
ponent had  been  informed  by  certain  per- 
aons  that  defendant  had  said  he  was  about 
to  leave  for  and  settle  in  Dakota,  and  that 
'defendant  had  written  deponent  that  he 
would  not  pay  his  debts. — Taylor  v.  Hull, 
«  N.  Y.  8.  140. 

8.  Attachments  issued  against  defend- 
ants for  fraudulent  disposition  of  property, 
upon  affidavits  that  on  November  Ist  they 
obtained  credit  by  representing  that  their 
trade  was  prosperous,  and  that  on  Novem- 
ber 29th  they  confessed  Judgments  aggre- 
j^ating  $87,894,  leavins  debts  to  the  trade 
amounting  to  $100,000,  with  property  onlv 
•uiflcient  to  pay  the  judgments.  Defena- 
«nt8,  without  attempting  any  explanation, 
moved  to  vacate  the  attachments.  Held, 
that  the  motion  should  be  denied,  as  it  ad- 
mits, for  the  purposes  of  this  proceeding, 
the  truth  of  the  aflldavits,  which  are  suffl- 
cient  to  warrant  the  issuing  of  the  attach- 
mentt.— Wickham  v.  Stern,  9  K.  Y.  a  808. 

4.  An  affidavit  for  an  attachment  against 
the  property  of  non-residents  alleged  that 
defendants  were  indebted  to  plaintiffs  in  a 
certain  sum,  over  and  above  all  counter- 
claims known  to  plaintifts  and  deponent; 
that  the  claim  rested  on  the  sale  to  plain- 
tiffs of  hides  to  be  shipped  to  Kew  York  at 
prices  mentioned;  that  the  contract  of  sale 
expressly  provided  that  none  of  the  hides 
should  weigh  less  than  8^  pounds,  nor 
more  than  14  pounds;  that,  in  accordance 
with  the  contract,  ^e  hides  were  to  be 


paid  for  while  on  the  high  seas;  and  that 
the  hides  weighed  from  6  to  27  pounds, 
and  were  worth  much  less  than  those  pro- 
vided for  by  the  contract.  Held,  that  the 
claim,  as  stated,  was  one  upon  which  an  at- 
tachment might  issue.  Following  Haebler 
V.  Bernbarth,  22  N.  E.  167.— Cunningham 
V.  Von  Pustan,  9  N.  Y.  8.  258. 

Property  subject  to. 

6.  Code  Civil  Proc.  N.  Y.  g  644,  provides 
that  an  attachment  may  be  levied  only  on 
property  "not  exempt  from  levy  and  sale 
by  virtue  of  an  execution. "    Section  1252 

Erovides  that  "the  interest  of  a  person 
olding  a  contract  for  the  purchase  of 
real  property  is  not  bound  by  the  docket- 
ing of  a  judgment,  and  cannot  be  levied 
upon  or  sold,  by  virtue  of  an  execution  is- 
sued upon  a  judgment."  Held,  that  the 
equitable  Interest  of  a  person  holding  a 
contract  of  purchase  of  land  is  not  subject 
to  the  levy  of  an  attachment,  though  sec- 
tion 645  provides  that  the  reid  property 
which  may  be  levied  on  in  attachment  in- 
cludes any  interest  in  real  property,  either 
vested  or  not  vested,  whicn  is  capable  of 
being  alienated  by  the  defendant,  as  the 
latter  only  applies  to  legal  interest  in  lands. 
— HiggiDs  V.  McConnen,  9  K.  Y.  &  688. 

Affidavit. 

6.  Allegations  in  an  affidavit  for  attach- 
ment that  plaintiff  is  entitled  to  recover  a 
stated  sum  ''as  damages  for  breach  of  con- 
tract;" that  plaintiff  haa  advanced  money 
to  defendant  for  two  or  three  years  past, 
during  which  time  defendant,  as  plaintiff's 
employe,  has  been  overpaid  his  commis- 
sions on  sales  to  an  amount  stated;  and 
that  defendant  now  owes  plaintiff  for  the 
money  so  paid  and  advanced, — are  merely 
legal  conclusions  that  a  cause  of  action  ex- 
ists in  plaintiff's  favor,  and  insufflcienL — 
Cattaraugus  Cutlery  Co.  v.  Case,  9  N.  Y.  8. 
862. 

7.  An  attachment  will  not  be  vacated,  at 
the  instance  of  a  subsequent  lienholder, 
on  the  ground  that  the  affidavits  on  which 
it  was  granted  were  defective  in  that  they 
did  not  allege  sufficient  facta  to  raise  an 
overwhelming  suspicion  of  fraud,  when 
they  allege  uat  defendant  had  departed, 
and  had  removed  property  from  the  state, 
with  intent  to  defraud  his  creditors,  and 
subsequent  events  demonstrate  the  truth 
of  the  allegations. — Deimel  v.  Scheveland, 
9  N.  Y.  8.  482. 

8.  The  fact  that  two  of  the  persons 
named  as  defendants  in  the  caption  of  the 
affidavit  were  not  connected  with  the 
transaction  out  of  which  the  claim  arose, 
was  no  reason  for  disturbing  the  attacii- 
ment. — Cunningham  v.  Von  Pustan,  9  N. 
Y.  8.  265. 

9.  An  attachment  issued  at  the  instance 
of  the  receiver  of  a  corporation  will  be  va- 
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cated.  where  the  affldsvit  therefor  con- 
sists chiefly  of  general  statements  made  by 
the  receiver  himself  upon  what  appears  to 
be  the  effect  of  the  books  and  papers  of  his 
company,  withont  any  disclosure  of  facts, 
and  falls  to  set  out  sufficient  of  the  agree- 
ment upon  which  the  action  is  brought  to 
enable  the  court  to  ascertain  whether  de- 
fendant is  in  any  default. — McCuUoh  v. 
Aeby  &Co.,9N.  Y.  8.  861. 

10.  The  defect  in  malting  the  principal 
averments  upon  information  and  belief  is 
not  cured  by  a  statement  that  plaintiff's 
knowledge  and  belief  has  been  derived 
from  books,  papers,  agreements,  and  ac- 
counts of  the  parties  to  the  action  in  his 
possession,  and  from  knowledge  of  the  af- 
fairs of  his  company,  and  its  relations  with 
defendants,  acquired  while  in  its  employ 
as  book-keeper  for  14  months  before  his 
appointment  as  receiver.— McCulIoh  v. 
Aeby  &  Co.,  »  K.  Y.  S.  861. 

Parties. 

11.  Though  an  attachment  cannot  issue 
against  an  executor  for  a  demand  against 
his  decedent,  it  may  issne  against 'A.  & 
B.,  executors,"  for  a  debt  contracted  by 
them  while  trading  under  that  name. — 
Wickham  v.  Stern,  9  N.  Y.  S.  803. 

Iden. 

12.  Where  the  lien  on  goods  seized  un- 
der attachment  is  lost  by  their  delivery  to 
defendant  under  an  order  vacating  the  at- 
tachment, it  is  restored  by  the  reversal  of 
such  order;  and  the  attaching  creditor  is 
entitled  to  a  preference  in  the  application 
of  the  funds  realized  on  s  sale  upon  sub- 
sequent executions  though  his  own  execu- 
tion was  the  last  received  by  the  sheriff. 
Affirming  7  N.  Y.  S.  836.— Pach  v.  Gilbert, 
9  N.  Y.  H.  548. 

DisBolution. 

18.  Where  an  attachment  debtor  delays 
moving  to  vacate  the  attachment  for  over 
IS  months,  it  is  not  substantial  error  for 
the  court  to  permit  plaintiff  to  read  oppos- 
ing affidavits  as  to  occurrences  in  the  ac- 
tion since  the  granting  of  the  attachment. 
— Haebler  v.  Bernharth,  9  N.  Y.  8.  736. 

Wrongful  attaohment. 

14.  In  an  action  to  recover  attached 
goods,  where  the  record  shows  that  an  in- 
demnity bad  been  given  to  the  sheriff  for 
the  purpose  of  making  the  levy  complained 
of,  the  presumption  is  that  it  was  given  at 
the  request  of  the  attaching  creditors,  and 
that  they  made  themselves  parties  to  the 
trespass,  and  liable  for  the  damages  aris- 
ing therefrom.— Pool  ▼.  Ellison,  9 IT.  Y.  8. 
171. 

Attestation. 

of  wills,  see  WilU.  4-7. 


ATT0B17EY  AND  dJEHT. 

Privileged  communications,  see  Witneu.  S. 

Liabilities  of  attorneys. 

1.  On  application  to  compel  attorneys  to 
pay  over  moneys  received  by  them  on  a 
Judgment  entered  in  favor  of  petitioners 
and  two  others,  petitioners  alleged  that 
these  two,  before  Judgment,  had  conveyed 
their  interest  in  the  subject-matter  of  the 
action  to  them.  They  did  not,  however, 
deny  knowledge  of  the  joinder  of  the 
others  as  parties,  nor  of  allegations  in  th» 
complaint  showing  their  interest.  The  at- 
torneys disclosed  circumstances  putting 
them  on  inquiry  as  to  one  of  the  convey- 
ances to  petitioners,  and  alleged  that  the 
other  was  made  for  a  nominsJ  considera- 
tion and  for  a  temporary  purpose.  SM, 
that  the  application  should  be  denied,  as 
therights  of  all  parties  conld  be  determined 
in  an  action  by  petitioners  against  the  at- 
torneys, in  which  the  other  two  judgment 
creditors  could  interplead. — ^Postv.  Evsits, 
9  N.  Y.  S.  870. 

Compensation. 

2.  Defendant's  intestate  wrote  plaintiff, 
an  old  friend,  residing  in  Canada,  saying: 
"It  is  a  very  long  time  since  you  sent  me 
word  vou  intended  coming  to  see  me,  bat 
you  did  not  come.  ♦  *  ^  Is  there  any 
chance  of  yourcomingthisway?  Ishonld 
like  to  see  you.  I  have  much  to  say  to 
you,  and  want  you  to  do  something  for  me 
1  do  not  care  to  mention  here. "  In  conse- 
quence of  this  letter,  plaintiff,  as  he  assert- 
ed, came  to  Kew  York,  and  remained  there 
until  December,  almost  daily  visiting  de- 
cedent, who  was  confined  to  his  house,  and 
rendering  the  alleged  services,  which  con- 
sisted chiefly  of  making  inquiries  as  to  the 
value  of  stocks,  and  doing  some  writing, 
the  nature  of  which  did  not  appear.  The 
value  of  the  services  was  not  shown  by  any 
distinct  evidence;  and  although  deceased 
did  not  die  until  March,  1888,  and  dece- 
dent never  saw  him  after  December,  IS^. 
no  bill  was  presented.  HrM,  that  a  find- 
ing adverse  to  plaintiff's  claim  would  not 
be  disturbed.— Blake  v.  Andrews,  9  N.  Y. 
a  868. 

Lien. 

8.  In  an  action  for  moneys  collected  by 
defendants  as  attorneys,  and  claimed  by 
plaintiff  under  an  equitable  assignment 
from  defendants'  client,  the  amount  of  de- 
fendants' lien  for  services  can  only_  be  as- 
certained by  a  judicial  investigation,  in 
the  absence  of  any  agreement  with  plain- 
tiff.-Hussey  V.  Culver,  9  N.  Y.  a  193. 

4.  Where  an  attorney  employed  to  pros- 
ecute an  action  waits  more  than  six  years 
after  the  action  has  ended  in  Judgment, 
and  after  his  services  have  ceased,  before 
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suing  for  his  fees  iind  disbnrBementi,  his 
cause  of  action  being  barred  by  Code  Civil 
Proc.  N.  y.  §  382,  big  lien  upon  the  judg- 
ment falls  with  it— Reavey  t.  Clark,  9  N. 
Y.  a  216. 

6.  The  lien  of  an  attorney  is  wholly  con- 
fined to  the  Judgment,  and  the  proceeds 
thereof  which  may  come  to  his  hands,  or 
under  his  control,  and  does  not  include  a 
mortgage  given  in  settlement  of  a  suit 
brought  in  aid  of  the  judgment— Reavey 
▼.  aark,  9  XT.  Y.  &  810. 

Award. 

Bee  Arbitration  and  Ateard. 

Baggage, 
Lost  of,  see  Carriert,  6. 

BAIL. 

Vaoating  forfeiture. 

1.  A  judgment  on  a  forfeited  recogni- 
sance will  be  vacated  where,  after  the  de- 
fault, the  principal  appeared,  and  was  tried 
and  convicted. — People  v.  Mahon,  9  N.  Y. 
8.  284;  Same  t.  Cooney,  Id.  285;  Same  v. 
Treanor,  Id. 

2.  A  judgment  on  a  forfeited  recogni- 
zance will  be  vacated  where  the  principal, 
after  default,  appears,  and  is  acquitted. — 
People  v.  Tietjen,  9  N.  Y.  B.  286. 

8.  An  application  to  vacate  a  judgment 
npon  a  forfeited  bail-bond  must  be  denied, 
wnen  it  is  not  accompanied  by  the  certifi- 
cate of  the  district  attorney  that  the  ac- 
cused has  been  produced,  and  there  is  no 
evidence  that  the  costs  included  in  the 
Judgment  and  the  expenses  incurred  in 
the  recapture  have  been  paid,  according  to 
the  requirements  of  Laws  K.  Y.  1882,  c. 
410,  8  1482.— People  v.  Rofrano,  9  K.  Y.  S. 
684 

4.  A  judgment  was  rendered  on  a  for- 
feited bail-bond,  and  an  execution  thereon 
retarned  wholly  unsatisfied.  The  debtor 
then  made  application  to  have  the  Judg- 
ment vacated,  pleading  insolvency,  and 
offering  to  pay  20  per  centum  on  the 
amount.  Held,  there  is  no  law  authorizing 
the  common  pleas  court  to  entertain  the 
application.— People  v.  Rofrano,  9  N.  Y. 
a  684. 

6.  A  Judgment  entered  on  a  forfeited 
recognizance  will  not  be  vacated  when  the 
papers  fail  to  show  that  the  principal  has 
eitoer  surrendered  himself,  or  been  sur- 
rendered b^  his  surety,  or  that  the  surety 
has  made  diligent  efForts  to  secure  and  sur- 
render the  principal. — ^People  v.  Kurtz,  9 
N.  Y.  S.  745. 

6.  The  fact  that  the  surety  had  no  notice 
to  produce  his  principal  on  the  day  when 
the  recognizance  was  forfeited  is  immate- 


rial, because  a  party,  under  recognizance, 
may  be  called  on  any  day  during  the  con- 
tinaance  of  the  court. — ^People  v.  Kurtz,  9 
N.  Y.  a  745. 

BAILMENT. 

See,  also.  Carrier*;  Pledge, 

Liability  of  bailor. 

Where  a  person  delivers  securities  in 
escrow  to  a  bank,  to  be  forwarded  to  its 
correspondent  in  another  city,  and  there 
delivered,  he  is  liable  for  fees  paid  by  the 
correspondent  to  an  attorney  retained  to 
defend  against  an  attachment  levied  on 
the  securities  while  in  its  possession. — Ba- 
con V.  Fourth  Nat.  Bank,  9  K.  Y.  a  486. 

BANKBUPTOY. 

See,  also,  Aitignment  for  Btnefit  of  Credit- 
ore;  Ineoheney. 

Disoharge  of  bankrupt. 

1.  The  failure  of  a  bankrupt  to  avail 
himself  of  Code  Civil  Proc.  N.  Y.  8  1268. 
providing  that  a  bankrupt  may  make  a 
motion  within  two  years  from  his  discharge 
to  cancel  of  record  a  judgment  rendered 
against  him,  in  no  manner  authorizes  the 
enforcement  of  tiie  Judgment  discharged 
by  the  bankruptcy  proceedings. — Leo  v. 
Joseph,  9  K.  Y.  a  612. 

2.  A  discharge  of  a  bankrupt  in  compo- 
sition proceedings,  after  a  previous  refusal 
to  grant  him  a  discharge  because  of  fraud, 
is  binding  on  all  credfitors  of  whom  the 
court  had  jurisdiction,  and  is  a  bar  to  sup- 
plementary proceedings  based  on  a  Judg- 
ment obtained  by  one  of  such  creditors 
after  the  refusal  of  the  discharge,  but  be- 
fore the  adjudication  in  the  composition 
proceedings. —  Leo  v.  Joseph,  9  N.  Y.  a 

BANKS  AND  BANEINQ. 

Deposits. 

1.  Plaintiffs,  at  a  time  when  their  account 
with  defendant's  intestate,  a  private  bank- 
er, was  overdrawn,  offered  him  their  draft 
on  a  distant  house  for  discount  and  de- 
posit. The  accommodation  being  refused, 
It  was  agreed  that  intestate  should  collect 
the  draft,  and  credit  plaintiffs  with  the  pro- 
ceeds when  received.  The  collection  was 
credited  to  plaintiffs'  general  account, 
which  was  the  usual  course  of  business  be- 
tween the  parties,  the  day  before  intes- 
tate's death,  and  in  the  mean  time  plain- 
tiffs had  drawn  their  checks  against  the 
draft,  advising  the  payees  when  the  ac- 
count would  be  good  for  their  payment. 
Held,  that  the  draft  was  delivered  and  re- 
ceived for  collection  and  credit  to  plain- 
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tiffB'  Kenorftl  «oconnt,  mnd  not  on  special 
depoBit.— Bennett  t.  Enapp,  9  K.  Y.  S.  766. 

2.  Where  money  fraudulently  obtained 
is  deposited  with  a  bank,  which,  after  no- 
tice from  the  legal  owner  of  its  claim,  with 
instructions  not  to  pay  to  any  one  else, 
pays  it  to  a  third  person,  who  also  had  no- 
tice of  the  claim,  the  bank  and  the  one  to 
whom  the  money  is  paid  will  be  liable 
therefor  to  the  legal  owner,  though  the  no- 
tice to  the  bank  was  informal.— Peter  Ad- 
ams Co.  V.  National  Shoe  &  Leather  Bank, 
«  N.  Y.  8.  76. 

8.  Though  the  party  to  whom  the  money 
is  paid  is  primarily  liable  therefor,  the 
"bank  is  liable  in  case  it  cannot  be  obtained 
from  him,  and  both  are  properly  made  de- 
fendants in  the  same  action. — Peter  Adams 
Co.  T.  National  Shoe  &  Leather  Bank,  9  J^. 
T.  S.  76. 

4.  An  attachment  by  a  creditor  of  the 
depositor  would  not  authorize  the  bank  to 
pay  the  money  to  the  creditor. — Peter  Ad- 
ams Co.  T.  National  Shoe  &  Leather  Bank, 
9  N.  Y.  8.  7B. 

5.  Where  a  bank  keeps  a  general  aeconnt 
with  a  depositor,  placing  to  his  credit  his 
deposits,  and  charging  against  them  his 
checks  in  the  order  in  which  they  are 
drawn,  the  legal  presumption  is  that  the 
checks  are  paid  in  the  order  in  which  they 
are  drawn,  out  of  the  earlier,  instead  of 
the  later,  deposits.— Peter  Adams  Co.  ▼. 
National  Shoe  &  Leather  Bank,  9  N.  Y.  S. 
75. 

Colleotlons — Title  to. 

6.  Where  the  owner  of  a  note  sends  it 
to  a  bank  for  collection  only,  and  the  mak- 
er's check  is  drawn  on  that  bank  for  the 
amount  thereof,  and  is  delivered  to  it,  and 
the  note  is  thereupon  canceled  and  sur- 
rendered, and  the  check  is  charged  to  the 
account  of  the  maker,  which  was  good  for 
the  amount,  there  is  a  collection  of  the 
amount  from  the  general  fund  of  the  bank, 
and  a  special  appropriation  of  that  amount 
to  the  payment  of  the  note;  and,  as  be- 
tween Uie  owner  of  the  note  and  the  re- 
ceiver of  the  bank,  the  title  to  the  money 
dedicated  to  the  payment  of  the  note  re- 
mains in  the  owner.— Arnot  v.  Bingham,  9 
N.  Y.  8.  68. 

Bill  of  Particulars. 

See  Pleading,  18. 

Bills  and  Notes. 

See  Negotiable  InttrumenU, 

Bonds. 

See  Principal  and  Surety. 
Average  bond,  see  Shipping, 
On  appeal,  see  Appeal,  9, 10. 


BOUNDABIES. 

Eyldenoe. 

On  an  issue  as  to  the  location  of  atioand- 
ary  line,  it  was  shown  that  an  ancient  sur- 
vey called  for  a  line  "thence  west  48S 
chains  31  links  to  a  post. "  A  snrveyor  tea- 
tifled  that  within  a  short  time  before  the 
action  the  monuments  called  for  bj  the 
survey  were  in  existence,  and  indicated 
the  line  to  be  where  it  had  been  sup- 
posed to  be  for  90  years,  bnt  which  was 
not  a  direct  line,  as  in  the  language  quoted. 
Held,  that  whether  the  line  was  indicated 
by  monuments  was  a  question  for  the  jniy. 
—Seneca  Nation  of  Indians  t.  Hnnboom, 
9  N.  Y.  8.  699. 

Brokers. 

See  Faetert  and  Broker*. 

Cancellation* 

Of  deed,  see  BgvUn,  i,  8. 

OABBEBBS. 

Bee,  also,  Horte  and  Street  BaOroad*;  Ball- 
road  Companiei;  Shipping. 

Penal  statutes. 

1.  A  provision  in  a  Pennsylvania  statata 
that  no  common  carrier  shall  do  certain 
acts,  and  that  for  a  violation  of  such  pro- 
vision the  offending  carrier  shall  be  liable 
to  the  person  injured  In  damages  treble 
the  injuries  sustained,  makes  the  statute 
penal,  and  it  cannot  be  enforced  in  the 
courts  of  New  York. — Langdon  v.  New 
York,  L.  E.  «fc  W.  R.  Co.,  9  N.  Y.  &  245. 

Liability  for  loss. 

2.  The  refusal  of  a  common  carrier  to 
deliver  to  the  consignee  goods  which 
reached  their  destination  in  good  order 
proves  a  conversion;  and  it  is  no  defense 
to  an  action  therefor  against  the  carrier 
that  by  mistake  it  delivered  the  goods  to  a 
third  person,  and  that  it  offered  to  deliver 
to  the  consignee  other  goods  of  equal 
value.— Clement  v.  New  York  Cent.  &  fl. 
R.  R.  Co.,  9  N.  Y.  8.  601. 

DiBorlmlnatlon. 

8.  A  complaint  which  alleges  that  de- 
fendant allowed  two  of  its  customers  cer- 
tain rebates  on  its  public  freight  rates,  and 
refused  to  allowed  the  same  to  plaintiff, 
and  that  by  reason  of  such  refnsal  plaintiff 
had  paid  defendant  certain  sums  for  the 
transportation  of  freight  in  ezceas  to  that 
paid  by  the  two  other  customers  for  like 
services,  but  which  contains  no  allegation 
that  the  amount  charged  and  pidd  by 
plaintiff  was  unreasonable,  or  of  any  pro- 
test or  demand  that  the  services  should  be 
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performed  for  plaintiff  at  the  same  prices 
charged  the  two  other  custoinerg,  and  no 
averment  that  plaintiff's  shipments  were 
not  made  under  a  special  contract  with  de- 
fendant, entered  into  with  a  fall  knowl- 
edge of  the  fact  that  a  less  rate  was  charged 
tbe  two  other  customers,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion.—Langdon  V.  New  Yorli,  L.  £.  &  W. 
R  Co..  9  K  T.  8.  245. 

XQeotion  of  passengers. 

4.  Plaintiff  purchased  a  ticket  entitling 
him  to  transportation  from  B.  to  H.  on  de- 
fendant's railroad,  without  any  limitation 
as  to  time  or  train.  He  stopped  over  at  A., 
and  resumed  his  Journey  by  the  next  train. 
The  conductor  of  the  second  train  told 
him  his  ticket  was  punched  to  H.,  and  he 
must  pay  the  fare  from  A.  to  H.,  or  be  put 
off  the  train  at  M. ,  the  next  station.  Plain- 
tiff remonstrated,  bat  on  arriving  at  M. 
purchased  a  ticket  from  that  place  to  H., 
which  the  conductor  refused  unless  plain- 
tiff paid  the  fare  from  A.  to  M. ;  and,  on 
plaintiff's  refusing  to  do  this,  he  was  put 
off  the  train.  HM,  that  defendant  was 
liable  in  damMes.— Ward  v.  New  York 
Cent  &  H.  R.  R  Co.,  9  N.  Y.  8.  877. 

Iioss  of  baggage. 

5.  In  an  action  against  an  ezpress  com- 
pany for  the  value  of  a  trunk  and  its  con- 
tents, it  appeared  that  plaintiff  gave  de- 
fendant checks  for  two  tranks,  and  that 
one  of  the  trunks  was  received  by  defend- 
ant, and  delivered  to  plaintiff.  Defendant 
had  employes  at  the  depot  whose  duty  it 
was  to  receive  all  the  baggage  as  it  came 
in,  mark  it,  and  put  it  in  its  place,  and  de- 
liver it  when  the  checks  came  in.  These 
trunks  arrived  the  day  before  the  checks 
were  delivered  to  defendant.  One  of  de- 
fendant's employes  testified  to  having  re- 
ceived the  two  trunks  at  the  depot  HM, 
that  it  was  for  defendant  to  explain  why 
the  trnnk  was  not  delivered,  and  that  it 
was  error  to  dismiss  the  complaint — Aiken 
V.  Westcott,  9  N.  Y.  8.  481. 


CERTIORABI. 

When  lies. 

1.  Certiorari,  not  mandamut,  is  the  prop- 
er mode  of  reviewing  the  decision  of  the 
board  of  assessors.— People  v.  Giion,  9  N. 
Y.  8.  212. 

Procedure. 

2.  The  omission  to  make  a  writ  of  etr- 
liorari  to  review  an  assessment  returnable 
to  a  special  term,  as  required  by  Laws  N. 
Y.  1880,  c.  269,  S  2,  is  cured  by  a  full  and 
voluntary  appearance  of  the  respondents 
at  a  special  term  not  named  in  the  writ,  a 
stipulation  to  refer,  and  a  failure  to  move 


to   dismiss  the  complaint— Paddock  v. 
Lewis,  9  N.  Y.  8.  888. 
Betom. 

8.  An  appeal  from  an  order  denying  a 
motion  for  a  further  return  by  the  board 
of  assessors  to  a  writ  of  certiorari  to  review 
an  assessment  in  no  way  involves  the  mer- 
its of  the  controversy,  and  the  only  ques- 
tions which  will  be  considered  is  whether 
the  court  was  justified  in  denying  such  mo- 
tion.—People  V.  Gilon,  9  N.  Y.  a  690. 

4.  The  opinions  of  counsel  in  respect  to 
questions  submitted  to  them  by  the  board 
of  assessors,  in  regard  to  the  assessment 
form  no  part  of  the  return  to  such  writ — 
People  V.  Gilon,  9  N.  Y.  8.  690. 

6.  The  remedy  for  a  false  return,  wher» 
the  return  is  not  apparently  defective,  is 
by  action,  and  not  by  motion  to  correct  the 
return.— People  v.  Gilon.  9  N.  Y.  8.  248. 

6.  On  eeriiorari  to  review  the  action  of 
the  park  commissioners  dismissing  relator 
from  the  park  police  force,  the  return  to 
the  writ,  which  commanded  respondents 
to  certify  and  send  up  all  their  acts  and 
proceedings,  stated  that,  at  the  time  and 
place  fixed  for  the  hearing,  relator  only 
appeared,  "  and  thereupon  ue  proceedings 
were  had  which  are  set  forth  in  8chedul» 
C. "  annexed  to  the  return.  HM,  that  It 
would  be  assumed  that  the  proceedings 
mentioned  in  the  schedule  were  all  that 
took  place,  and  that  the  omission  of  the 
record  to  stiow  any  such  refusal  to  allow  a 
witness  to  testify  in  behalf  of  relator,  as 
was  alleged  in  the  petition,  would  be  re- 
garded as  a  denial  that  any  such  thing  oc- 
curred.—People  V.  Robb,  9  N.  Y.  8.  ®1. 

CHATTEL  MORTQAOES. 

What  constitutes,  see  Fraudulent  Oonteg- 
aneei,  8. 

Possession  by  mortgagee. 

1.  To  secure  payment  of  his  rent  defend- 
ant executed  to  plaintiff  a  mortgage  upon 
furniture  contained  on  the  premises.  The 
mortgaged  chattels  having  been  abandoned 
by  defendant,  plaintiff  assumed  possession 
thereof.  HeUl,  that  this  did  not  operate  as 
a  satisfaction  of  the  mortgage  debt  so  as 
to  preclude  plaintiff  from  maintaining  an 
action  to  recover  thereon. — Lathers  v. 
Hunt  9  N.  Y.  8.  494. 
Beoordlng. 

8.  A  chattel  mortgaj^e  which  has  "  ceased 
to  be  valid,"  as  against  purchasers  and 
creditors,  by  failure  to  file  a  copy  of  the 
mortgage  within  30  days  next  preceding 
the  expiration  of  the  year  after  the  morl- 

fage  was  filed,  as  required  bv  3  Rev.  St.  N. 
'.  p.  2249,  cannot  be  revived  by  filing  the 
copy  after  the  expiration  of  the  year. — 
Herder  v.  Walther,  9  N.  Y.  8.  986. 
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Bee  Statute*  OUed  and  Oonitrued. 

COIiLEGES  AND  UlTIVEBSI- 
TIES. 

Literary  property  of  instruotor. 

A  college,  in  the  absence  of  a  special 
agreement,  has  no  right  to  manuscript  pre- 
pared for  publication  bj  a  professor,  as  the 
result  of  his  literary  labors,  though  he  is 
aided  in  his  work  by  the  facilities  afforded 
him  by  the  college  as  professor.— Peters  ▼. 
Borst,  9  N.  Y.  a  789. 

Oommissloiis. 

See  Faeiar*  and  Broken,  1-t 

CommoxL  Oarriers. 

See  Oarrieri. 

CoxLstltatioxial  Law. 

Laws  regulating  street  railways,  see  Bortt 
and  iSrett  Railroad*,  8, 1. 

OONTEMFT. 

What  oonBtitutes. 

1.  A  newspaper  reporter  concealed  him- 
self In  the  petit  Jury  room,  before  retire- 
ment of  the  }ury  in  a  criminal  cause,  and 
afterwards,  while  they  were  deliberating, 
took  short-hand  notes  of  what  he  heard. 
On  being  discoTered.  he  was  made  to  de- 
liver his  notes  to  the  judge,  but  refused  to 
promise  secrecy  when  admonished  by  the 
judge.  He  was  then  discharged,  ana  aft- 
erwards published  his  recollections  of  the 
jury's  deliberation.  The  court  had  re- 
mained in  session  during  the  time  the  jury 
were  out,  the  judge  being  part  of  the  time 
on  the  bench,  and  during  the  rest  of  the 
time  in  the  judge's  chambers,  in  the  same 
building.  Held,  that  the  reporter  was 
guilty  of  criminal  contempt  committed  in 
the  immediate  presence  and  view  of  the 
court.— People  v.  Barrett,  B  K.  T.  8.  831. 

Punishment. 

2.  Code  Civil  Proc.  N.  T.  §  10,  providing 
that  a  contempt  committed  in  the  pres- 
ence of  the  court  may  be  punished  sum- 
marily, does  not  require  that  it  be  so  pun- 
ished. The  judge  may  discharge  the  of- 
fender, and  wait  until  proof  of  the  con- 
tempt is  presented  before  him  in  a  legal 
and  formal  manner. — People  v.  Barrett,  9 
N.  Y.  S.  821. 

8.  An  attorney  is  guilty  of  contempt  in 
procuring  an  order  of  arrest  on  an  under- 
taking witli  worthless  sureties,  and  an  or- 
der punishing  the  contempt  by  a  fine  for 


the  amount  of  the  judgment  recovered  on 
such  undertaking  or  imprisonment  will  not 
be  disturbed.— Foley  t.  Stone.  9  N.  Y.  & 
194 

CONmnJANCE. 

Discretion  of  trial  court. 

A  motion  at  trial  term  to  stay  trial  of  the 
cause  until  the  trial  of  one  sabseciaently 
brought,  and,  on  its  denial.  •  motion  to 
stay  the  trial  until  the  determination  of  an 
appeal  from  the  order  denied,  are  addressed 
to  the  sound  discretion  of  the  court,  and. 
in  the  absence  of  an  abuse  of  such  discre- 
tion, its  ruling  will  not  be  disturbed  by  the 
general  term. — Averv  t.  Kew  York  Cent. 
!  H.  R.  R.  Co..  9  N.  Y.  8.  404. 

OONTBACTS. 

See,  also,  ArbUraHon  and  Anard;  Att{g»- 
meni;  A*»ignm«ia  for  Benefit  of  OrtdHort; 
Oarritr*:  OhtOM  Mortgage*;  Covenant*; 
Deed;  Factor*  and  Broker*;  Fraudulent 
CowMjfancet;  Ineuranee;  Marriage;  Mort- 
gage*; NegotbMt  Inttrvmeal*;  Partnet- 
*hip;  Pledge;  Principal  and  Agent;  Prin- 
cipal and  Buretv;  Release  and  ZHeeharge; 
t!ale;  U*ury;  Vendor  and  VcTulee. 

Between  husband  and  wife,  see  Husband 
and  Wife,  4,  5. 

By  married  women,  see  Huthand  and 
Wife,  8. 

Measure  of  damages  for  breach,  see  Damr 
age*,  1,  2. 

Of  cities,  etc.,  see  Mvnieipal  CorpcraHim*, 
6-9. 
corporations,  see  Corporation*,  8-10. 

To  be  performed  on  Sunday,  see  Bundaf. 
make  wills,  see  Will*,  84-iB8. 

Interpretation. 

1.  Plaintiff,  who  owned  certain  patents 
useful  in  the  defendant  company  a  bosi- 
ness,  made  a  contract,  which,  after  recit- 
ing that  plaintiff  "has  licensed  the  com- 
pany to  use  certain  inventions, "  provided 
that  plaintiff  "grants,  sells,  and  conveys* 
to  defendant  "the  exclusive  right,  except 
as  hereinafter  provided,  to  the  use  of 
all  the  inventions, "  defendant  agreeing  to 
pay  for  such  use  an  annual  sum.  and  to 
employ  plaintiff  on  a  salary;  the  contract 
to  continue  for  10  years,  subject  to  deter- 
mination by  either  party  on  notice.  The 
contract  then  provided:  "It  is  further  mut- 
ually covenanted  and  afcreed  that,  in  the 
event  of  the  termination  of  this  agreement, 
the  said  company, by  reason  of  the  expendi- 
tures that  shall  nave  been  made  duringthe 
continuance  of  this  agreement,  shall  have 
a  license,  not  exclusive,  to  use  all  of  the 
inventions  *  *  *  on  payment  of  •  •  •. 
and  shall  be  entitled  to  purchase  •  •  * 
the  exclusive  right  to  use"  them.    Held, 
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that  the  contract  did  not  provide  for  an 
«zecnted  license  after  termination  of  the 
agreement,  but  for  an  option,  of  which  de- 
fendant might  avail  itself  on  payment  of 
the  stipulated  sum. — Johnson  t.  Union 
Switch  &  Signal  Ck>..  9  K.  T.  8.  650. 

2.  Defendant  contracted  to  render  to 
plaintiff  services  as  a  base-ball  player  for 
the  season  of  1889,  and  the  contract  pro- 
vided that  he  might  be  reserved  for  the 
season  of  1890,  on  a  salary  of  not  less  than 
$8,000.  No  fixed  salary  nor  definite  terms 
-and  conditions  were  provided  for  1890. 
The  contract  also  provided  that  plaintiff 
might  terminate  the  contract  "at  any  time 
by  giving  defendant  10  days'  notice." 
Mela,  that  the  contract,  so  far  as  it  re- 
served defendant's  services  for  the  season 
of  1890,  was  not  suflSclently  definite  nor 
mntual  to  entitle  plaintiff  to  a  preliminatr 
injunction  pending  salt  to  restrain  defend.- 
«nt  from  making  another  contract  for 
1890.  —  Metropolitan  Exhibition  Co.  v. 
Ward.  9  N.  Y.  S.  779. 

8.  Plaintiff  and  defendant  agreed  to  form 
«  corporation,  the  former  to  take  all  the 
Mtock  except  one  share  held  by  defendant, 
and  another  for  the  purpose  of  incorpora- 
tion, and  to  make  certain  advances  to  be 
repaid  out  of  the  profits.  Defendant  was 
to  be  president  ana  tressarer,  and  have  the 
general  management,  and  receive  a  per- 
centage of  the  profits,  and  was  to  bear  one- 
half  the  loss,  and  to  convey  certain  real 
«state  to  plaintiff  as  security  therefor. 
After  the  corporation  had  been  formed, 
and  plaintiff  had  made  the  stipulated  ad- 
vances, a  second  agreement  was  made  that 
defendant  should  resign  as  treasurer  in 
favor  of  plaintiff,  who  was  to  make  addi- 
tional necessarv  advances,  up  to  a  stated 
amount;  and  that,  if  at  the  end  of  five 
Tears  the  profits  were  insufficient  to  pay 
him  bis  advances,  plaintiff  was  to  have 
full  possession  of  the  real  estate  conveyed 
to  huA  by  defendant,  and  the  right  of  the 
latter  to  a  reconveyance  should  cease,  un- 
less before  that  time  defendant  should 
tender  one-half  the  losses,  and  interest 
Held,  that  the  second  agreement,  under 
which  the  parties  acted,  though  unsigned, 
was  valid,  and  supported  by  a  sufficient 
consideration:  that  the  intention  thereof 
was  to  give  defendant  five  years  to  perform 
his  contract,  and  save  his  property;  and 
that  the  fact  that  the  business  was  by  mut- 
ual assent  abandoned  before  the  end  of 
the  five  years  did  not  shorten  the  time 
within  which  defendant  might  exercise  his 
rieht  of  redemption.— Allison  ▼.  Loomis,  9 
NVY.  8.  88. 

Performance. 

4.  An  agreement  to  sell  certain  personal 
property  to  three  persons  for  a  stated  con- 
sideration of  $44,000.  to  be  paid  by  one  of 


them  making  a  cash  payment,  and  each  of 
the  others  executing  a  conveyance  of  his 
real  estate,  is  a  Joint,  and  not  a  several, 
contract,  and  the  seller  is  under  no  obliga- 
tion to  deliver  his  property  until  each  of 
the  purchasers  has  performed  his  part  of 
the  agreement.— Brewster  v.  Wooster,  9  N. 

Y.  sTsia 

6.  Plaintiff  contracted  with  defendant,  a 
telegraph  company,  to  famish  news  re- 
ports, which  the  latter  agreed  to  transmit 
at  certain  prices,  defendant  to  collect  all 
money  due  plaintiff,  and  make  him  month- 
ly statements  and  payments  of  any  balance. 
Afterwards  defendant's  president  wrote 
plaintiff  that  he  would  be  charged  higher 
prices,  otherwise  the  services  agreed  upon 
would  no  longer  be  performed,  and  in  a 
subsequent  conversation  stated  to  plaintiff 
that  tiie  contract  was,  as  requested,  finally 
repudiated  by  the  company,  but  that  he 
might  take  time, before  making  otlierterms, 
to  make  other  arrangements  with  bis  sub- 
scribers. Aftorwaras  plaintiff  informed 
defendant  that  he  could  make  no  other 
terms,  and  insisted  upon  the  original  con- 
tract being  carried  out,  but  defendant  re- 
fused, and  thereafter  failed  to  make  month- 
ly statements  or  further  payments  to  plain- 
tiff. Seld,  that  such  breach  by  defendant 
entitled  plaintiff  to  abandon  any  further 
performance  of  the  contract  on  his  part, 
and  to  sua  for  damages. — Goodsell  v.  West- 
em  Union  Tel  Co.,  5  K.  Y.  S.  425. 

8.  Defendant  contracted  with  plaintiff  to 
perform  "the  glass  act"  in  his  museum,  on 
the  representation  that  she  could  walk. 
Jump,  and  dance  on  broken  glass,  and 
grind  it  beneath  her  naked  feet.  Beld,  that 
plaintiff  substantially  performed  the  con- 
tract by  walking  and  jumping  on  broken 
glass,  and  grinding  it  beneath  her  naked 
fieet,  though  she  did  not  dance  on  it.— Blitz 
V.  Toovey,  9  N.  Y.  8.  489. 

Hodifioation. 

7.  A  postscript  to  one  copy  of  a  contract 
executed  in  duplicate  added  after  the  sign- 
ing, but  on  the  same  occasion,  and  in  the 
presence  and  with  the  oral  consent  of  all 
the  parties,  becomes  an  integral  part  of  the 
agreement,  and  binding  upon  all  the  par- 
ties.—Close  V.  Clark,  9  N.  Y.  S.  638. 

8.  A  provision  in  a  building  contract 
that  the  work  shall  be  completed  by  a  cer- 
tain date  is  waived  if  there  are  departures 
by  mutual  consent  from  the  original  plan, 
or  if,  after  the  time  prescribed  by  the  con- 
tract has  expired,  the  builder  is  notified  to 
go  on  and  complete. — Close  t.  Clark,  9  N. 
Y.  S.  588. 

Actions  on  oontraots. 

9.  A  provision  in  a  building  contract, 

that  differences  between  the  parties  re- 
specting the  value  of  extra  work  shall  be 
submitted  to  arbitrators  selected  as  pre- 
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scribed,  is  no  bar  to  an  action  to  recover 
for  sucb  work,  in  the  absence  of  evidence 
that  defendant  took  steps  for  the  selection 
of  arbitrators.— Williams  v.  Shields,  9  N. 
y,  B.  502. 

Actions  on  oontraots — Pleading. 

10.  Plaintiff  made  an  agreement  with  de- 
fendant by  which  he  granted  it,  during  the 
continuance  of  the  agreement,  the  right  to 
use  certain  patents;  Uie  contract  providing 
that,  on  its  termination  by  either  party, 
defendant  should  have  the  option  to  use 
the  patents  on  payment  to  plaintiff  of  a 
certain  sum.  Held,  in  an  action  on  such 
contract,  after  its  termination,  for  money 
alleged  to  be  due  from  defendant  for  use 
of  the  patents,  a  complaint  which  does  not 
allege  that  defendant  exercised  such  op- 
tion, and  used  the  patents,  was  demurra- 
ble.^rohnson  v.  Union  Switch  &  Signal 
Co.,  9N.  y.  8.655, 

Defenses. 

11.  Plaintiff's  assignor  entered  into  an 
agreement  with  defendant  by  which  he 
granted  it,  during  the  continuance  of  the 
agreement,  the  right  to  use  certain  patents; 
the  contract  providing  that,  on  its  termina- 
tion by  either  party,  defendant  should  have 
the  license  to  use  the  patents  on  payment 
to  plaintiff  of  a  certain  sum  quarterly. 
Held  that,  in  an  action  for  money  due  for 
use  of  the  patents  after  termination  of  the 
agreement,  where  the  complaint  alleges, 
and  the  evidence  shows,  that  defendant 
continued  to  use  the  patents  after  such 
termination,  the  defense  that  they  were 
used  in  fllling  contracts  made  by  defendant 
during  the  continuance  of  the  agreement, 
if  it  is  a  defense  at  all,  is  an  affirmative 
one,  to  be  raised  by  defendant— Miller  ▼. 
Union  Switch  &  Signal  Co.,  9  K.  Y.  8. 
659. 

12.  In  an  action  for  failure  to  deliver 
lycerine  purchased  by  plaintiffs  from  de- 
endants,  where  the  breach  of  the  con- 
tract was  alleged  to  have  taken  place  after 
October  12,  1886,  an  amended  answer 
averred  that  the  contract  was  induced  by 
false  and  fraudulent  representations  by 
plaintiffs,  and  "that  subsequently  to  said 
12tb  day  of  October,  and  on  or  about  the 
15th  day  of  October,  1886,  defendants 
learned  that  said  representations  were  false 
and  fraudulent,  and  refused  to  deliver  any 
more  glycerine."  Held,  that  this  was,  in 
effect,  an  allegation  that  defendants  elected 
to  rescind  the  contract,  and  constituted  a 

defense. — Uarx  v.  Gross.  9  N.  Y.  8. 
19. 
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Contributory  Negligence. 

See  Death  by  Wrongful  Act;  Negligenee,  18, 
19. 


CJonversion. 

See  Trover  and  Onttortion. 


Ck>nveyttnce8. 


See  Ohatta  Mi 
Gonvmaneei; 
and  Vtndee. 


Peed;  I^ravduleat 
Mortgagee;    Sale;    Vendor 


COBFORATIONS. 

See,  also,  Ateoetation*;  Bank*  and  Bant- 
ing; Carrier*;  Hor*e  and  Street  Bail- 
road*;  ln*uranee;  Municipal  Corpara- 
tion*;  Baiiroad  Companiei;  Beltgiov* 
Sooietiet. 

Suit  to  annul  charter,  see  Qtto  Warranto. 

Officers — Besignation. 

1.  Declarations  by  a  director  of  a  busi- 
ness corporation  to  the  secretary  an<f 
treasurer  of  the  company,  at  the  time  of 
executing  an  aasigrnment  of  his  stock  to- 
the  latter  individually,  to  the  effect  that 
he  severed  ail  connection  with  tlie  com- 
pany, and  would  have  nothini;  more  to  do- 
with  it,  unaccompanied  by  any  request 
that  his  resignation  should  be  commani- 
cated  to  the  board  of  directors,  are  insuffi- 
cient to  constitute  a  valid  resignation  of 
the  office.— Chemical  Nat.  Bank  v.  Ool- 
well,  9  K.  y.  8.  285;  Id.  288. 

2.  Evidence  that  the  assignor  consented 
to  take  a  new  certificate  for  the  requisite- 
number  of  shares  to  remain  as  a  director, 
on  the  snggestion  that  it  would  be  bad  pol- 
icy  for  him  to  leave  the  company  entirely. 
Justifies  the  inference  that  he  concluded 
to  remain  on  the  board. — Chemical  Kat. 
Bank  v.  Colwell,  9  K.  Y.  8.  286;  Id.  SSa 
Contracts. 

8.  A  written  assent  by  the  corporators 
that  the  real  and  personal  property  of  the 
company  "may  be  mortgagea"  is  broad 
enough  to  warrant  the  cancellation  of  a. 
mortgage  on  some  of  its  chattels,  and  the 
substitution  of  another  mortgage  on  other 
chattels  of  the  company.— Star  Printing 
Co.  V.  Andrews,  9  N.  Y  S.  731. 

4.  A  purchaser  of  property  of  a  corpora- 
tion at  execution  sale  under  Judgments 
against  it,  who  has  notice  of  a  prior  mort- 
gage on  tlie  property,  cannot  take  advan- 
tage of  an  alleged  want  of  consent  to  the- 
mortgage  by  the  corporators,  as  required 
under  Laws  N.  Y.  1864.  c.  617.— Star  Print- 
ing Co.  V.  Andrews,  9  K.  Y.  &  731. 

By  officers. 

6.  Where  the  board  of  management  of 
defendant  club  was  authorized  by  the  by- 
laws to  make  all  necessary  contracts  and 
regulations,  and  the  officers  of  the  clab. 
acting  under  a  resolution  of  the  board  of 
management,  contracted  to  leaae  the  dab- 
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boase  to  plaintiff,  ygho  agreed  to  maiutain 
a  restauraQt  for  the  exclusive  use  of  the 
members  and  their  guests,  subject  to  the 
approval  of  the  house  committee,  plaintiff 
may  recover  for  refreshments  furnished  to 
guests  of  the  club  at  the  request  of  mem- 
bers of  the  house  committee. — Deller  t. 
Staten  Island  Athletic  Club.  9  N.  Y.  S.  876. 

6.  Where  a  corporation  adopts  a  by-law 
providing  that  all  contracts  by  it  involving 
a  liability  for  |500  or  more  must  be  in 
writing,  executed  by  both  the  president 
and  treasurer,  and  attested  by  the  seal  of 
the  company,  it  cannot  be  held  liable  on  a 
lease  to  it  reserving  a  rent  exceeding  $500, 
and  executed  by  the  president  alone,  with- 
out the  seal  of  the  company;  and  this 
whether  the  lessor  had  notice  of  the  by- 
law or  not.  Following  Rathburn  y,  Snow, 
8  N.  T.  S.  825.— Bohm  v.  V.  Loewer's 
Gambrinus  Brewery  Co.,  9  N.  Y.  S.  514. 

7.  In  such  a  case,  no  ratification  can  be 
based  on  the  treasurer's  knowledge  of  the 
facts  where  his  testimony  that  be  refused 
to  sign  the  lease  is  wholly  uncontradicted. 
— Bohm  V.  V.  Loewer's  Gambrinus  Brew- 
ery Co.,  9  N.  Y.  S.  514. 

B.  The  treasurer  of  a  company  engaged 
in  the  business  of  operating  water- works 
has  not.  by  virtue  of  his  office,  any  implied 
authority  to  borrow  money,  and  give  the 
company's  notes  therefor. — First  Nat. 
Bank  v.  Council  Bluffs  City  Water- Works 
Co.,  9  N.  Y.  8.  859. 

9.  A  corporation  provided  for  all  its  ob- 
ligations by  the  issue  of  bonds.  Parties, 
among  whom  was  its  treasurer,  became 
possessed  of  these  bonds  by  agreeing  to 
pay  the  debts  of  the  company.  To  dis- 
charge the  personal  liability  thus  incurred 
the  treasurer  discounted  notes  of  the  com- 
pany made  by  him  without  its  authority  or 
knowledge,  or  that  of  its  ofBcers.  neld, 
that  this  did  not  warrant  a  finding  that  the 
proceeds  of  the  notes  went  to  the  benefit 
of  the  company,  so  as  to  create  a  liability 
on  its  pan  for  the  acts  of  its  treasurer  in 
subsequently  issuing  its  notes  for  his  own 
benefit.— First  Nat.  Bank  v.  Council  Bluffs 
City  Water-Works  Co.,  9  N.  Y.  8.  859. 

10.  A  negotiable  note  indorsed  in  the 
name  of  a  manufacturing  corporation  by 
the  treasurer,  for  the  accommodation  of 
the  maker,  cannot  be  enforced  against  the 
corporation  where  the  note  did  not  con- 
cern any  business  of  the  corporation,  and 
there  was  no  by-law  or  resolution  author- 
izing the  treasurer  to  indorse  negotiable 
paper,  or  any  proof  of  a  recognized  course 
of  business  by  which  the  treasurer  was 
held  out  as  possessing  such  power,  or  any 
evidence  that  the  corporation  ratified  the 
act,  or  derived  any  benefit  from  it,  though 
the  note  is  in  the  hands  of  a  bona  fide 
holder. — Wahlig  v.  Standard  Pump  Man- 
uf'gCo..9N.  T  8.789. 

V.9N.Y.8. — 62 


stock — Subscription. 

11.  A  subscription  to  stock  which  has 
been  obtained  by  fraudulent  representa- 
tions on  the  part  of  the  promoters  of  the 
corporation,  who  afterwards  become  di- 
rectors thereof,  may  be  annulled  by  the 
subscriber,  if  he  rescinds  promptly,  and 
before  the  rights  of  creditors  or  subse- 
quent stockholders  have  accrued.  —  Mc- 
Dermott  v.  Harrison,  9  N.  Y.  8.  1S4. 

12.  Where  a  subscription  to  the  stock  of 
a  manufacturing  corporation  is  claimed  to 
have  been  obtained  by  false  representa- 
tions, and  a  resolution  is  passed  by  the 
board  of  directors  canceling  the  subscrip- 
tion, and  under  such  resolution  the  sub- 
scribers return  to  the  company  their  stock 
certificates,  four  years'  acquiescence  by 
the  corporation  in  the  action  of  the  board 
operates  as  a  ratification  thereof,  even 
though  it  was  wltra  vires. — HcDermott  ▼. 
Harrison,  9  N.  Y.  a  184. 

Transfer. 

18.  A  certificate  of  stock  in  an  incorpo- 
rated company  is  not  negotiable  paper; 
and,  if  the  company  transfers  the  stock  to 
the  indorsee  of  the  certificate  after  notice 
of  an  adverse  claim,  it  does  so  at  its  own 
peril. — Hawes  v.  Gas  Consumers'  Benefit 
Co.,  9N.  Y.  S.  490. 
Members  and  stockholders. 

14.  Where  a  plan  for  reorganization  of  a 
railroad  company  is  not pronibited  bylaw, 
one  who  purchases  stock,  after  the  plan  ii 
adopted,  from  a  stockholder  who  voted  foi 
such  plan,  cannot  insist  that  it  is  ultra 
vtTM.— HoUins  V.  St.  Paul,  M.  &  M.  B.  Co.. 
9  N.  Y.  8.  909. 

16.  In  an  action  ander  Code  Civil  Proc. 
N.  Y.  g§  1781.  1783.  providing  that  stock- 
holders and  creditors  of  corporations  may 
sue  the  oflJcers  to  compel  an  accounting 
for  ofiicial  misconduct,  where  the  allega- 
tions of  the  complaint,  that  plaintiff  is  a 
creditor  and  stockholder  of  the  corpora- 
tion; that  the  president,  who  was  one  of 
the  defendants,  had  appropriated  property 
of  the  corporation  to  his  own  use,  and  in- 
tended to  remove  all  the  corporate  prop- 
erty from  the  county  where  the  corpora- 
tion did  business;  that  it  had  ceased  to  do 
business:  and  that  both  it  and  the  presi- 
dent were  insolvent, — are  specifically  de- 
nied, an  injunction  against  defendant's  in- 
terfering with  the  corporate  property  un- 
til the  trial  will  not  be  disturbed. — Hay  t  v. 
Malone.  9  N.  Y.  8.  877. 

16.  The  scrip  certificate  provided  that  it 
was  receivable  by  the  company  for  75  per 
cent,  of  the  price  of  its  land,  at  regular 
selling  rates,  and  was  redeemable,  at  the 
option  of  the  company,  at  any  time,  by  th» 

gavment  of  its  par  value  in  cash  to  the 
older.    Btld,  that  the  purchase  of  scrip 
by  the  company  without  intending  to  cnu- 
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eel  or  retire  it  would  not  subject  the  com- 
pany to  the  inability  to  use  it  again  for  the 
promotion  or  security  of  its  business  or  in- 
terests, and  that  the  distribution  of  the 
scrip  so  purchased  among  the  stockhold- 
ers, pro  rata,  tot  immediate  use  by  them, 
to  avoid  the  danger  of  forfeiture  of  the 
lands  under  the  laws  of  the  state  where 
they  were  situated,  was  not  an  unlawful  or 
anauthorized  diversion  of  the  company's 
assets  and  property. — Rogers  v.  Phelps,  9 
N.  Y.  S.  886: 

17.  Plalntifls,  stockholders  of  and  own- 
ers of  scrip  in  a  land  company,  sued  the 
company,  and  the  directors  thereof,  to  se- 
cure an  accounting  for  f  1,125,000  in  land- 
scrip  issued  by  the  company,  and  distrib- 
uted among  the  stocliholders  who  were 
Willing  to  receive  it.  The  complaint  al- 
leged that  certain  scrip  of  the  company, 
amounting  in  par  value  to  over  |4.000,00i0, 
had  been  retired  and  rendered  void;  that 
the  directors  had  distributed,  by  way  of  div- 
idend. $1,135,000  of  the  retired  land-scrip 
•mong  its  stockholders,  nearly  all  of  whom 
had  accepted  it;  that  subsequently  defend- 
ants had  permitted  such  stockholders  to 
exchange  the  scrip  for  land  of  the  com- 
pany, for  the  face  value  of  the  scrip,  to  the 
extent  of  about  two-thirds  of  the  selling 
price  of  the  lands;  and  that  thereby  the 
company  had  been  deprived  of  its  land  to 
the  value  of  about  |1, 126,000,  the  proceeds 
of  which  should  have  been  used  for  the 
redemption  of  other  land-acrip.  Held, 
that  as  the  action  was  brought,  not  for  any 
loss  or  injury  to  plaintiffs,  but  to  sustain 
the  rights  of  the  company  alone  against 
the  misconduct  of  its  directors,  the  ri^ht 
to  maintain  it  depended  upon  plaintiJEfs 
showing  a  misappropriation  of  the  scrip 
by  the  directors. — Rogers  v.  Phelps,  9  N. 
Y.  8.  886. 

Foreign  oorporatioiM. 

18.  Under  Code  Civil  Proc.  N.  Y.  §  1780, 
providing  that  an  action  against  a  foreign 
corporation  may  be  maintained  by  a  resi- 
dent of  the  state  for  any  cause  of  action, 
resident  stockholders  of  a  foreign  corpora- 
tion may  sue  another  foreign  corporation 
to  compel  it  to  perform  its  agreement  to 
issue  certain  of  its  capital  stock  to  the 
company  of  which  plaintiffs  are  stock- 
holders, or,  in  case  of  its  failure  to  issue 
the  same,  then  to  recover  damages. — Bab- 
cock  ▼.  Schuylkill  &  L.  V.  Ry.  Co.,  9  N. 
Y.  8.  845. 

COSTS. 

Bigbt  to  oosto. 

1.  Code  Civil  Proc.  N.  T.  §  779,  provides 
that  costs  of  a  motion  which  are  awarded 
to  abide  the  event  of  the  action,  or  which 
have  not  been  collected,  when  final  judg- 
ment is  entered,  may  be  taxed  as  part  of 


the  costs  of  the  action,  or  offset  agdnst 
the  costs  awarded  to  the  adverse  party. 
Held,  that  the  unsuccessful  party  cannot 
offset  costs  awarded  to  him  to  abide  the 
event,"  as  they  were  only  collectible  in 
case  he  should  be  ultimately  snccessful. — 
Mnrphy  v.  Gold  &  Stock  Tel.  Co.,  9  X.  Y. 

2.  An  order  confirming  the  report  of  the 
referee,  and  awarding  costs,  will  not  be 
disturbed  on  appeal  from  the  judgment, 
where  the  order  shows  that  it  was  based 
on  affidavits,  none  of  which  are  set  out  in 
the  appeal-book. — Davis  v.  Gallagher,  9 
N.  r.BTll. 

8.  A  motion  for  judgment  on  the  plead- 
ings raises  simply  a  question"  of  law: 
and  the  argument  of  the  motion  and  the 
decision  of  the  court  thereon  do  not  con- 
stitute the  trial  of  an  "issue"  at  law  with- 
in the  meaning  of  Code  Civil  Proc.  X.  Y. 
§  8251,  which  allows  as  costs,  "for  trial  of 
an  issue  at  law,  |20. "— Pach  y.  Gilbert,  9 
N.  Y.  8.  646. 

4  On  reference  of  a  claim  against  the 
estate  of  a  decedent  under  3  Rev.  St.  N.  Y. 
(7th  Ed.)  p.  2299.  §  86,  a  Judgment  ren- 
dered in  plaintiffs'  favor  was  reversed  at 
general  term  and  a  new  trial  granted,  with 
costs  to  abide  the  event  After  a  new 
referee  had  been  appointed  and  the  cause 
noticed  for  trial,  plaintiffs  moved  for  an 
order  discontinuing  the  proceeding  be- 
cause of  an  adverse  decision  of  the  court 
of  appeals.  Held,  under  section  87.  pro- 
viding that  costs  may  be  awarded  "as  in 
actions  against  executors, "  that  defendant 
was  entitled  to  his  costs  in  the  proceeding 
as  a  condition  of  granUng  the  order.— 
Agar  V.  TibbetU,  0  N.  Y.  &  501. 

Seourity  for  costs. 

6.  Xon-resident  plaintiffs  were  required, 
as  a  condition  precedent  to  the  allowance 
of  a  commission  to  take  testimony  abroad, 
to  give  security  for  defendant's  costs  of 
the  action.  Plaintiffs  had  delayed  their 
application  without  apparent  cause,  and  a 
recovery  on  their  canse  of  action  was 
doubtful.  Held,  that  the  condition  was 
reasonable,  under  Code  Civil  Proc  N.  Y. 
fj  889,  providing  that,  "upon  panting  the 
order,  the  court  or  Judge  mar  impose  such 
terms  as  justice  requires." — Hames  v. 
Judd,  9  N.  Y.  S.  748. 

Taxation. 

6.  An  allowance  to  a  freeholder's  coun- 
sel, on  a  sale  of  a  decedent's  real  estate, 
which  exhausts  the  fund,  is  not  "reason- 
able, "  within  Code  Civil  Proc  N.  Y".  .si 
2563,  which  provides  that  the  freeholder 
may  be  allowed  a  reasonable  sum  by  the 
surrogate  for  the  necessary  services  of  big 
counsel,  as  the  amount  recovered,  though 
not  a  test  of  the  value  of  the  attorDey's 
services,  is,  in  some  degree,  a  proper  meas- 
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ore  of  compensation,  and  especially  when 
the  attorney  froni  the  Jirst  was  aware  of 
the  limited  amount  of  property  involved. 
—In  re  Matthewson's  Kstate.  9  N.  T.  8. 
290. 

7.  Under  the  statute  and  rules  of  prac- 
tice of  New  York,  fees  paid  by  complain- 
ant, in  foreclosure  suits,  for  searches  of 
title,  are  only  taxable  in  the  costs  when 
the  searches  are  official. — Equitable  Life 
Assur.  Soc.  V.  Hughes,  9  N.  Y.  8.  886. 

8.  An  appeal  from  a  judgment  is  a 
waiver  of  the  right  to  move  for  a  relaxa- 
tion of  costs.— Stevens  v.  New  York  El.  R. 
Co.,9N.Y.  8.707. 

9.  The  fees  of  a  stenographer  for  a  copy 
of  his  minutes  are  taxable  as  a  reasonable 
and  necessary  disbursement  on  appeal,  on 
proof  that  the  copy  was  necessary  to  en- 
able respondent  to  propose  amendments  to 
the  proposed  case.  Distinguishing  Appa- 
ratus Co.  V.  Sargent,  48  Hun,  154.— Stevens 
V.  New  York  EI.  R.  Co.,  9  N.  Y.  a  707. 

Extra  allowance. 

10.  A  verdict  was  directed  for  plaintiff 
at  special  term  for  less  than  he  claimed, 
and  his  exceptions  were  argued  at  general 
term.  A  reargument  was  ordered;  but, 
before  it  was  had,  defendants  made  an 
offer  to  allow  judgment  for  a  certain 
amount,  which  plaintiff  refused.  The 
general  term  afterwards  overruled  the  ex- 
ceptions, and  directed  judgment  for  plain- 
titc  for  less  than  the  judgment  offered. 
Held,  that  defendants  were  not  entitled  to 
an  extra  allowance,  though  the  case  was 
diCBcult  and  extraordinary.  Following 
Magnin  v.  Dinsmnre,  47  How.  Pr.  11. — 
Landon  v.  Van  Etten,  9  N.  Y.  8.  S64. 

11.  An  extra  allowance  may  be  granted 
by  the  special  term  after  the  entry  there 
of  an  order  on  a  remittitur. — Brown  v. 
Farmers'  Loan  &  Trust  Co.,  9  N.  Y.  8. 887. 

12.  The  fact  that  the  unsuccessful  party 
to  a  suit  is  an  administrator,  and  has  no 
assets  in  his  hands  out  of  which  an  extra 
allowance  could  be  paid,  is  no  ground  for 
refusing  the  allowance.  —  Brown  v.  Farm- 
ers' Loan  &  Trust  Co.,  9  N.  Y.  8.  887. 

18.  From  an  order  of  the  general  term 
reversing  a  judgment  at  special  term  in 
bis  favor,  and  granting  a  new  trial,  plain- 
tiff appealed  to  the  court  of  appeals,  with 
the  stipulation  that,  in  case  the  reversal 
should  be  affirmed,  judgment  should  be 
entered  for  defendant.  Held  that,  on  af- 
firmance by  the  court  of  appeals,  and  the 
subsequent  entry  of  jndgmeilt  for  defend- 
ant at  special  term,  defendant  could  move 
in  the  latter  court  for  bis  costs,  and  at  the 
same  time  for  an  extra  allowance. — Brown 
V.  Farmers'  Loan  &  Trust  Co.,  9  N.  Y.  8. 
337. 

14.  Where  the  onl^  question  tried  was 
as  to  the  right  of  plaintiff  to  recover  on  a 


contract  of  sale  of  chattels,  and  the  qnes- 
tions  as  to  an  alleged  counter-claim  were 
not  submitted  to  the  jury,  it  was  not  such 
a  difficult  case  as  would  justify  taking  the 
counter-claims  into  consideration  in  meas- 
uring the  amount  of  the  extra  allowance 
to  plaintiff. — Barnes  v.  Denslow,  9  N.  Y. 
S.  68. 

Costs  on  appeal. 

16.  The  fact  that  costs  were  taxed  in 
plaintiff's  favor  on  the  denial  of  defend- 
ant's motion  for  a  new  trial  on  the  excep- 
tions, which  was  heard  before  the  general 
term,  together  with  defendant's  appeal 
from  an  order  of  the  special  term  denying 
his  motion  for  a  new  trial  on  the  judge's 
minutes,  does  not,  on  the  affirmation  of  the 
order  of  the  special  term,  deprive  plaintiff 
of  his  right  to  the  costs  of  the  appeal; 
Code  Civil  Proc.  N.  Y.  §  3239,  providing 
that,  where  the  decision  on  an  appeal  af- 
firms an  order  refusing  a  new  trial,  the  re- 
spondent is  entitled,  ol  course,  to  the  costs 
of  the  appeal. — Reichel  v.  New  York  Cent. 
&  H.  R  R.  Co.,  9  N.  y.  8.  414. 

16.  Code  Civil  Proc.  N.  Y.  §  8296,  which 
provides  that  "a  referee  in  an  action  or  a 
special  proceeding  brought  in  a  court  of 
record  "  is  entitled  to  six  dollars  for  each 
day  spent  in  the  business  of  the  reference, 
does  not  embrace  the  case  of  a  referee  ap- 
pointed to  take  the  deposition  of  a  witness; 
but  an  allowance  can  be  made  only  under 
section  8256,  which  provides  that  a  party 
to  whom  costs  are  awarded  in  an  action  is 
entitled  to  include  in  his  bill  of  costs  "the 
reasonable  compensation  of  commission- 
ers taking  depositions,  •  •  •  and  such 
other  reasonable  and  necessary  expenses 
as  are  taxable  according  to  the  course  and 
practice  of  the  court." — Reichel  v.  New 
York  Cent.  &  H.  R.  R.  Co..  9  N.  Y.  8.  416. 
Bemedies. 

17.  On  reversal  of  an  order  reversing  an 
order  awarding  costs,  for  which  a  judg- 
ment was  entered,  it  is  error  to  enter  anew 
Judgment  for  all  costs,  including  those 
embraced  in  the  first  judgment.  Such 
judgment  is  reinstated  by  the  reversal,  and 
the  costs  subsequent  thereto  should  be  col- 
lected by  execution  in  the  nature  of  a  pre- 
cept.—Quinn  V.  Winter,  9  N.  Y.  8. 487. 

Counter-Claizu. 

See  Set-Qfand  Counter- Claim. 

C0X7BTS. 

See,  also,  JutHee*  of  the  Peace, 

Jurisdlotloii  of  oounty  oourts. 

1.  Code  Civil  Proc.  N.  Y.  §  840,  confers 
jurisdiction  on  county  courts  in  actions  of 
partition,  and  by  section  848  the  Jurisdic- 
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tion  la  made  co-extensive  with  the  snpreme 
court.  Sections  1543  and  1546  provide  for 
the  trial  of  title  in  such  actions;  and  in 
case  of  default  the  court  is  required  to  as- 
certain the  rights,  shares,  and  interests  of 
the  parties  before  interlocutory  judgment 
is  rendered.  Held,  that  a  county  court  has 
jurisdiction,  in  an  action  of  partition,  to 
cancel  a  deed,  to  the  end  that  it  might  par- 
tition the  property,  and  that  a  complaint 
which  alleges  that,  if  the  deed  was  ever 
executed,  it  was  not  inteaded  to  operate 
as  such,  and  was  for  that  purpose  void, 
but.  if  valid  for  any  purpose,  it  was  as  a 
mortgage,  and  not  as  a  deed,  and  which 
demands  judgment  that  the  respective  in- 
terests of  the  parties  in  the  premises  be  es- 
tablished, is  sufficient  to  authorize  such 
cancellation.— Bell  v.  Qittere,  8  N.  Y.  a 
400. 

2.  Under  Code  Civil  Proc.  N.  T.  §  840, 
extending  the  jurisdiction  of  county  courts 
to  an  action  to  foreclose  a  mortgage  of 
land,  and  section  848,  providing  that  in 
ouch  action  the  county  court  "may  render 
Any  judgment,  or  grant  either  party  any 
irelief,  which  the  supreme  court  might  ren- 
der or  grant  in  a  like  case, "  a  county  court 
has  jurisdiction  to  reform  the  condition  of 
It  bond,  secured  by  a  mortgage,  as  inci- 
ilental  to  an  action  to  foreclose. — Mead  v. 
Langford,  9  N.  Y.  8.  688. 

COVENANTS. 

Against  inoumbranoes. 

The  grantor  of  land  is  not  liable  to  his 
Krantee,  on  his  covenant  against  incum- 
brances, for  assessments  laid  after  the 
i;rant,  though  the  improvements  were 
roade  before  the  grant. — People  v.  Oilon,  9 
N.  y.  8.  563. 

CBDONAIi  LAW. 

Nee.  also.  Bail;  Indieiment  and  Informa- 
tion. 
Crimiaal  trespass,  see  Trupasi,  8,  4. 
Particular  crimes,  see  Forgery;  Rapt. 

Jarisdlotion. 

1.  Where  a  trial  has  been  had  and  cer- 
tiQcate  of  judgment  delivered  to  the  prop- 
er officer,  a  court  of  special  sessions,  in 
New  York,  is  functus  officio;  and,  though 
the  judgment  and  certificate  may  be  void, 
the  justice  has  no  power  to  revive  the 
court  at  a  subsequent  date  for  the  purpose 
of  signing  a  certificate  of  conviction  em- 
bodymgwhat  purports  to  be  another  judg- 
ment in  the  same  case.— People  t.  Smith, 
9  N.  Y.  8.  181. 

Former  jeopardy. 

3.  A  newspaper  reporter  concealed  him- 
self in  a  jury-room,  and  took  notes  of  the 


deliberations  of  the  jury.  On  being  dis- 
covered, he  was  summoned  before  the 
judge,  who  required  the  delivery  of  the 
notes,  admonished  him  to  secrecy,  and  dis- 
charged him.  Held  not  such  a  proceeding 
as  would  entitle  the  reporter  to  the  de- 
fense of  once  in  jeopardy  on  his  subse- 
quent arrest  and  trial  for  contempt — Peo 
pie  V.  Barrett,  9  N.  Y.  8.  831. 

Venue. 

8.  Under  Code  Crim.  Proa  K  T.  §  184. 
providing  that  "when  a  crime  is  committed 
partly  in  one  county  and  partly  in  another, 
or  the  acts  or  effects  thereof  constituting 
or  requisite  to  the  consummation  of  the 
offense  occur  in  two  or  more  counties,  the 
jurisdiction  is  in  either  county,"  where  de- 
fendant promised  in  O.  county  to  marry  a 
woman,  and  on  the  same  day  went  into  J. 
county  with  her,  and  seduced  her  there 
under  such  promise,  the  grand  Juir  of  i. 
county  has  jurisdiction.— People  ▼.  Crotty, 
9  N.  Y.  S.  937. 

Conduct  of  trial — Harmleae  error. 

4.  On  trial  for  malicious  trespass,  an  er- 
ror In  the  admission  of  evidence  as  to  an- 
other trespass,  with  which  defendant  wa» 
not  shown  to  have  been  connected,  is  cured 
by  striking  it  out  as  soon  as  requested  by  de- 
fendant, and  thereafter  excluding  all  fur- 
ther evidence  as  to  that  trespass. — People 
V.  Upton,  9  N.  Y.  a  684. 

BemarkB  of  judge. 

6.  A  defendant,  having  permitted  evi- 
dence of  an  alUn  to  be  considered  by  the 
committing  magistrate,  and  having  also  al- 
lowed his  counsel  to  offer  like  testimony 
on  the  trial,  cannot  complain  of  a  state- 
ment by  the  trial  judge  that  the  prosecn- 
tion  claimed  that  there  was  an  attempt  to 
prove  an  alUn. — People  v.  Connor,  9  ^.  Y. 
&674. 

Instructions — Exceptions. 

6.  On  trial  for  malicious  trespass,  where 
the  court  in  its  charge  has  defined  "ma- 
licious trespass"  as  the  entering  on  anoth- 
er's property  with  a  malicious  intent  to  do 
injury,  an  exception  to  "that  part  of  the 
charge  defining  trespass  as  the  entering  on 
land  of  another  with  malicious  intent' is 
not  sufficiently  definite  and  specific  to  enti- 
tle defendant  to  a  review  of  the  charge. — 
People  V.  Upton,  9  N.  Y.  S.  684. 

New  trial — Beporter  In  jury-room. 

7.  A  verdict  in  a  criminal  case  is  not 
vitiated  by  the  misconduct  of  a  newspaper 
reporter  in  secreting  himself  in  the  jury- 
room,  and  remaining  there,  taking  notes, 
during  a  portion  of  the  time  that  the  jnry 
were  deliberating,  where  it  appears  that 
he  had  no  communication  whatever  with 
the  jury,  who  were  ignorant  of  his  pres- 
ence, and  all  the  jurors  make  a  strong 
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affldavit  that  they  were  not  inQuenced  by 
the  incident  in  the  Blightest  degree. — Peo- 
ple ▼.  Flacli,  9  N.  T.  S.  879. 

8.  A  reporter  was  discovered  in  a  jnry- 
room  where  Uie  jury  were  deliberating, 
:and,  on  his  discovery,  was  brought  before 
the  court,  and  his  misconduct  considered. 
Defendants  were  present  with  their  coun' 
sel,  and  took  part  in  the  investigation, 
without  objecting  to  t^e  further  consider- 
ation of  the  case  by  the  Jury,  or  to  the 
rendition  of  the  verdict.  HM,  that  they 
thereby  waived  the  right  to  avail  them- 
selves of  the  incident  as  being  ground  for 
a  new  trial.— People  t.  Flack,  9  N.  Y.  S. 
279. 

Appeal — Heview . 

9.  The  indignation  aroused  In  the  minds 
of  the  jury  on  a  trial  for  rape  by  defend- 
ant's false  testimony  as  to  amrmatiTe  con- 
sent is  not  "prejudice"  for  which  the 
-conviction  will  be  disturbed.— People  ▼. 
Connor,  0  N.  Y.  8.  674. 

CUSTOM  AND  USAGE. 

Evidenoo. 

In  an  action  on  a  contract,  whereby  de- 
fendants employed  plaintiff  to  canvass  sub- 
«cription8for  their  publications,and  agreed 
to  pay  a  certain  sum  for  every  "order"  he 
obtained,  defendants  proved  the  meaning 
of  the  term  "order,"  as  used  in  the  trade 
of  book  canvassing,  and  that  the  meaning 
was  the  same  in  1877  and  1878.  A  witness 
for  plaintiff  stated  that  from  1878  or  1879 
he  had  been  familiar  with  the  trade  mean- 
ings of  the  business,  but  did  net  know 
■what  they  were  in  November,  1877,  when 
the  contract  was  made.  He  was  then  asked, 
"From  what  date  do  you  know  them?" 
and,  "Do  you  know  the  customs  and  trade 
meanings  in  that  business  now?"  Ileld,  that 
the  questions  were  improperly  excluded, 
AS  whatever  was  circumstantial  evidence 
of  the  meaning  of  the  term  "order"  was 
admissible. — Newhall  v.  Appleton,  9  K.  Y. 
8.806. 

DAMAGES. 

For  breach  of  contract,  see  Reltcut  and 
Diieharge,  8. 
libel,  see  Zibel  and  Slander,  2. 
trespass,  see  Tregpait,  2. 

Measure  for  breach  of  contract. 

1.  Where  a  contract  to  furnish  materials 
for  the  completion  of  a  building  specifies 
no  time  for  their  delivery,  and  the  contract- 
ors fail  to  deliver  them  within  a  reasona- 
ble time,  the  measure  of  damages  is  the 
reasonable  rental  value  of  the  building 
during  the  time  its  completion  was  de- 
layed, and  not  the  rent  received  for  the 
building  several  months  after  its  comple- 
tion.—Scribner  V.  Jacobs,  9  K.  Y.  6.  856. 


8.  In  an  action  for  the  value  of  articles 
actually  furnished  under  a  building  con- 
tract, where  defendant  counter-claims  for 
articles  purchased  by  him  and  called  for 
by  the  contract,  defendant  is  entitled  for 
such  articles  to  no  more  than  the  differ- 
ence between  iheit  contract  price  and  the 
amount  he  was  required  to  pay  for  them, 
unless  at  the  same  time  the  contractors  are 
credited  with  the  full  contract  price  of  the 
articles.— Scribner  v.  Jacobs,  9  K.  Y.  S.  856. 
Measure  for  torts. 

8.  Where  plaintiff,  at  the  time  of  the  ac- 
cident, was  working  in  her  husband's  tailor 
shop,  receiving  regular  wages  therefor, 
the  loss  of  such  wages  may  be  considered 
in  estimating  the  damages. — Blaechinska 
V.  Howard  Mission  and  Home,  9  N.  Y.  8. 
679. 

4.  Where  plaintiff  testified  that  he  hired 
two  men  to  do  in  his  business  what  he  had 
done  himself  before  the  accident,  he  was 
properly  allowed  to  state  what  he  had  paid 
those  men,  and  the  reasonable  value  of 
their  services.— Qumb  v.  Twenty-Third  St. 
Ry.  Co.,  9  N.  Y.  8.  816. 

Excessive  damages. 

6.  In  an  action  for  personal  injuries,  a 
verdict  of  $11,000  will  not  be  set  aside  as 
excessive  merely  because  plaintiff  is  a  man 
of  advanced  years,  where  the  injuries  he 
suffered  were  of  the  most  serious  cliarac- 
ter,  entailing  confinement  to  the  house  and 
to  his  bed  for  a  long  period,  great  suffer- 
ing of  body  and  anxiety  of  mind,  expensive 
surgical  treatment,  besides  ordinary  at- 
tendance of  physicians,  and  the  amputa- 
tion of  a  large  portion  of  one  of  his  feet. 
—Jordan  v.  Xew  York  &  H.  B.  Co.,  9  N. 
Y.  a506. 

Dangerous  Premises. 

See  Negligence,  14-17. 

DEATH. 

Presumption  of. 

Where  a  woman  18  years  of  age,  illiter- 
ate, with  vicious  propensities,  and  aban- 
doned bv  her  parents  when  quite  young, 
escapes  from  an  orphan  asylum  in  which 
she  is  confined,  no  presumption  of  death 
arises  from  the  fact  that  she  has  failed  to 
answer  advertisements  inserted  in  various 
papers,  and  that  for  more  than  seven  years 
since  her  escape  all  trace  of  her  wherea- 
bouts has  been  lost. — In  re  Miller's  Es- 
tate, 9  N.  Y.  S.  689. 

DEATH  BY  WBONGFUL 
ACT. 

Contributory  negligence. 

In  an  action  to  recover  for  the  death  of 
plaintiff's  intestate,  who  had  been  wrong- 
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fully  shot  by  defendant,  the  rule  that 
plaintiff  could  not  recover  if  decedent,  in 
any  degree,  contributed  to  the  injury,  does 
not  apply.— Kain  t.  Larkin,  9  K.  Y.  B.  89. 

DeclaratioiiB. 

Evidence  of,  aee  Evidence,  2-4. 

DEED. 

Delivery  and  aooeptanoe. 

1.  Evidence  that  the  grantor  executed 
and  scknowledj^ed  a  deed,  and  delivered 
it  to  an  employe  of  the  grantee,  who 
placed  it  in  the  grantee's  safe  until  his  re- 
turn, he  being  then  absent,  and  afterwards 
delivered  it  to  the  grantee,  who  thereupon 
assumed  the  management,  and  obtained 
and  continued  in  possession  of  the  prop- 
erty until  the  death  of  the  grantor,  snows 
a  delivery  of  the  deed  by  the  grantor,  and 
acceptance  by  the  grantee. — ^Brown  t. 
Danforth,  9  K.  Y.  &  19. 

Constraction  and  effeot. 

2.  One  David  A.  Brown  purchased  a  lot, 
taking  a  deed  in  the  name  of  David  C. 
Brown.  He  executed  a  bond  and  mort- 
gage in  the  name  of  David  0.  Brown  to 
secure  the  purchase  money,  and  the  notary 
certified  that  the  mortgage  was  acknowl- 
edged by  David  0.  Brown.  He  had  at  the 
time  an  infant  son  named  David  C.  Brown. 
The  father  of  David  A.  Brown  testified 
that  he  heard  a  conversation  between  his 
son  and  the  grantor  in  which  the  grantor 
consented  to  convey  to  the  infant  son  of 
David  A.  Held,  that  the  deed  and  mort- 
gage must  be  construed  together,  and  it 
was  the  evident  understanding  of  the 
grantor  that  the  grantee  and  mortgagor 
were  one  and  the  same  person,  and  the 
title  did  not  pass  to  his  son  by  the  deed. — 
McDuffle  T.  Clark.  9  N.  Y.  8.  m. 

De£a,ult> 

Judgment  by,  see  Judgment,  1. 

Demand. 

See  Tr<ner  and  Oonveriion,  1,  8. 

DEPOSITION. 

Examination  de  bene  esse. 

1.  An  examination  d»  bene  etie  is  prop- 
erly allowed,  though  the  witness  has  been 
examined  at  a  former  trial,  where  the  at- 
torney of  the  plaintiffs,  who  seek  the  ex- 
amination, makes  aflBdavit  that  the  pre- 
vious testimony  did  not  present  all  the 
facts  within  his  knowledge  material  and 
relevant  to  the  issue. — August  v.  Fourth 
Nat.  Bank,  9  N.  Y.  S.  270. 


Sappression. 

2.  Defendants,  who  Rupplled  a  wltneM 
whose  deposition  was  to  be  taken  under  a 
commission  with  a  copy  of  the  interroga- 
tories and  cross-interrogatoriea,  cannot 
complain  of  an  order  giving  plaintiffs  an 
opportunity  to  further  cross-examine  the 
witness  at  defendants'  expense,  as  defend- 
ants' conduct  was  "unfair,"  withiu  tlie 
meaning  of  Code  Civil  Proc.  N.  Y.  §  910, 
which  provides  for  the  suppression  of  a 
deposition  for  any  "unfair  or  overreaching 
conduct,  to  the  prejudice  of  the  adverse 
party,  in  the  course  of  the  proceedings. ' — 
Graham  v.  Carleton,  9  K.  Y.  a  802. 

8.  When  it  appears  that  the  witness  was 
in  jail  under  an  order  of  arrest  in  a  suit 
against  him  by  plaintiffs,  and  that  his  pres- 
ence at  the  trial  is  important  to  a  Just  deter- 
mination of  the  case,  plaintiffs  will  be  re- 
qaired  to  stipulate  that  the  deposition 
should  be  Buppressed,  if  they  aUowed  him 
to  leave  the  Jnrisdiction.  —  August  t. 
Fourth  Nat  Bank.  9  N.  Y.  S.  iflO. 

Deposits. 

See  Bank*  and  Banking,  1-6. 

DESCENT  AND  DISTBIBTT- 
TION. 

See.  also,  Exeevtort  and  Adminiitnrior*; 
WtV*. 

Bights  of  survlTing  spouse. 

1.  Laws  K.  Y.  1889,  c.  406,  g  1,  (amend- 
ing Rev.  SL  N.  Y.  pt  2,  c.  2,  as  amended 
by  Laws  1880,  c.  820,;  providing  that,  if  an 
"intestate"  shall  leave  a  widow  and  de- 
scendants, the  widow,  in  addition  to  any 
interest  she  may  be  entitled  to  under  the 
preceding  sections  of  chapter  S,  (which 
relate  to  the  descent  of  real  property.) 
shall  be  entitled  to  the  use  during  her  life 
of  an  additional  portion  of  the  estate,  not 
exceeding  in  value  $1,000.  baa  no  applica- 
tion where  a  person  dies  testate. — ^In  re 
Koch's  Estate.  9  N.  Y.  S.  814. 

2.  A  married  woman  died  intestate,  leav- 
ing no  descendants,  and  her  personal  es- 
tate came  into  the  possession  of  her  hus- 
band, who  assigned  a  mortgage,  forming 
part  thereof,  to  plaintiff;  sufficient  of  the 
estate  being  reserved  by  him  to  pay  all 
debts.  HeM,  that  the  transfer  was  valid 
as  between  the  parties,  and  that  the  hus- 
band could  not  afterwards  claim  the  avails 
of  the  mortgage  simply  because  he  had  not 
been  appointed  administrator  at  the  time 
of  the  transfer. — ^Tompkins  v.  Rica,  9  N. 
Y.  a  91. 

Action  for  legacy. 

8.  No  demand  is  necessary  aa  the  basis 
of  a  proceeding  to  compel  the  payment  of 
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a  legacy  or  diBtributlve  share. — ^In  re  Un- 
derhlll'g  Estate,  9  N.  T.  S.  46S. 

Iiegaoy  taxes. 

4.  Under  Laws  N.  T.  1870,  c  3,  §  8,  de- 
claring the  real  and  personal  property  of 
the  Lenox  Library  to  be  exempt  from  tax- 
ation, in  the  same  manner  as  that  of  the 
other  corporated  public  libraries  of  Kew 
York  state,  a  bequest  to  that  institution  is 
not  subject  to  the  legacy  tax.  —  In  re 
Lenox's  Bstate,  9  K.  T.  6.  895. 

5.  An  association  to  improve  the  condi- 
tion of  the  poor,  which  dispenses  its  bene- 
fits without  any  charge  whatever,  and 
keeps  a  place  where  money  is  disbursed  to 
the  needy,  is  an  almshouse,  within  the  def- 
inition of  a  "pure  charity, "so  as  to  ex- 
empt a  legacy  to  it  from  the  legacy  tax,  al- 
though it  has  no  house  where  the  poor  are 
lodged.— In  re  Lenox's  Estate,  9  N.  Y.  8. 
895. 

6.  A  home  for  aged  women,  which 
charges  board  for  its  inmates,  is  not  an 
"almshonse"  so  as  to  exempt  a  legacy  to  it 
from  the  legacy  tax.— In  re  Lenox  s  Estate, 
»N.Y.  8.896. 

7.  Under  Laws  N.  Y.  1887,  c.  718,  §  1,  lay- 
ing a  tax  on  all  property  witbin  the  state, 
though  belonging  to  a  decedent  who  at  his 
death  was  a  non-resident,  which  shall  pass 
by  will  or  by  the  intestate  laws,  a  bank  ac- 
count and  a  bond  and  mortgage  in  the 
state,  belonging  to  such  decedent,  are  sub- 
'ect  to  the  tax.— In  re  Clark's  Estate,  9  N. 

S.  444. 

8.  Laws  N.  Y.  1887,  c.  718,  §  1,  subjects 
the  estate  bequeathed  to  any  person  or  cor- 
poration, not  exempt,  to  a  tax  of  6  per  cent, 
of  its  value,  "provided  that  an  estate  which 
may  be  valued  at  a  less  sum  than  $500  shall 
not  be  subject  to  such  duty  or  tax. "  By 
section  4  the  tax  is  made  due.  and  payable 
at  the  death  of  the  decedent.  By  section 
18  the  appraiseris  required  to  appraise  such 
property  at  its  fair  and  market  value,  and 
on  his  report  the  surrogate  must  assess  and 
fix  the  then  cash  value  of  the  same.  Held, 
that  a  bequest  of  $500  to  a  corporation,  not 
being  payable  until  the  end  of  one  year, 
was  not  of  the  cash  value  of  $500,  and 
therefore  not  subject  to  the  tax. — In  re 
Peck's  Estate,  9  N.  Y.  8.  465. 

9.  Laws  N.  Y.  1887,  c.  718,  exempting 
legacies  to  adopted  children  from  the  col- 
lateral inheritance  tax,  declares  that  "this 
act  shall  take  eSect  immediately. "  1  Rev. 
St.  N.  Y.  p.  167,  §  12,  (8th  Ed.  p.  471.)  de- 
clares that  every  law.  unless  a  different 
time  is  prescribed,  shall  take  effect  on  the 
twentieth  day  after  the  day  of  its  final  pas- 
sage. Held,  that  the  former  act  took  effect 
immediately  on  its  approval  by  the  gov- 
ernor, on  June  14,  1q89,  and  not  on  the 
day  of  its  final  passage  by  the  legislature, 
and  was  inapplicable  to  an  order  of  the 
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surrogate,  made  before  such  date,  assess- 
ing the  collateral  inheritance  tax  on  a  leg- 
acy to  an  adopted  child. — ^In  re  Kemeys' 
Estate,  9  N.  Y.  &  183. 

DISCOVERY. 

The  right. 

1.  Plaintiff,  suing  to  recover  margins 
from  an  incorporated  company  of  brokers, 
averred  that  defendant  did  not  buy  or  sell 
any  oil  for  him  as  directed,  and  demanded 
an  examination  of  its  officers  and  an  in- 
spection of  its  books,  alleging  it  to  be  im- 
possible, otherwise,  to  show  that  no  pur- 
chases or  sales  were  made.  Held,  as  prin- 
cipal, he  has  a  right  to  know  whether  his 
agent  complied  with  his  directions,  in  or- 
der to  investigate  the  transactions  prepar- 
atory to  the  trial;  and  in  such  case  it  is  no 
objection  that  the  examination  would  dis- 
close whether  he  had  any  cause  of  action 
at  alL— Talbot  v.  Doran  &  Wright  Co.,  9 
Y.  8.  478. 

2.  Where  defendant  alleges  In  his  affida- 
vit for  an  order  for  the  examination  of 
plaintiff  that  the  note  in  suit  was  obtained 
from  him  by  a  conspiracv,  and  that  he  de- 
sires to  ascertain  whether  plaintiff  was 
privy  to  the  crime,  the  order  must  be  va- 
cated, as,  under  the  Xew  York  Code,  no 
examination  can  be  had  where  the  disclos- 
ure might  subject  the  witness  to  a  penalty. 
—Franks  v.  Reimer,  9  N.  Y.  8.  278. 

AfBdaTlt. 

8.  An  order  for  the  examination  of  de- 
fendant's officers  before  service  of  the 
complaint  was  based  on  an  affidavit  of 
plaintiff  that  the  action  was  to  recover 
damages  for  breach  of  a  contract  whereby 
plaintiff  assigned  certain  letters  patent  to 
defendant,  and  defendant  agreed  to  manu- 
facture and  sell  the  patented  articles  for  its 
own  and  plaintiff's  joint  account;  and 
that,  "as  plaintiff  is  informed  and  be- 
lieves," defendant  did  manufacture  a  large 
Suantity  of  such  articles,  and  disposed  of 
lem  at  a  large  profit,  and  "now  refuses" 
to  account  therefor,  and  pay  over  the  pro- 
portion of  the  profits.  Meld,  that  the  or- 
der should  be  vacated,  as  the  affidavit  dis- 
closed that  plaintiff  had  sufficient  facts  for 
framing  a  complaint  based  on  defendant's 
refusal  to  account.  —  Dalzell  v.  Fahys 
Watch-Case  Co.,  9  N.  Y.  8.  718. 

4.  Where,  upon  a  demand  for  inspection 
of  the  defendant  company's  books  and  ex- 
amination of  its  officers  before  trial,  it  ap- 
pears that  the  records  to  be  inspected  are 
unintelligible  unless  explained  bv  the  offi- 
cers, a  demand  based  upon  affidavits  un- 
der Code  Civil  Proc.  N.  Y.  §  873.  subd.  7, 
is  sufficient  A  proceeding  by  petition 
under  section  805  is  not  necessary. — 'Tal- 
bot V.  Doran  &  Wright  Co.,  9  N.  Y.  8, 478. 
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6.  Where  a  principal,  saing  his  agent 
avers  tbat  hiB  orders  were  never  executed 
and  demands  inspection  of  its  boolts  and 
an  examination  of  its  officers  to  determine 
that  fact  before  trial,  it  is  suificient  if  the 
alienations  of  his  affidavits  are  based  upon 
information  and  beiief. — Talbot  v.  Doran 
&  Wright  Co.,  9  N.  T.  8.  47a 

6.  W  here,  in  a  suit  to  recover  margins 
from  an  incorporated  company  of  brotcers, 
plaintiff  avers  that  his  orders  to  buy  and 
sell  were  never  executed,  and  alleges  that 
it  is  impossible,  otherwise,  to  show  the 
fact,  demands  inspection  of  its  books,  and 
an  examination  of  its  president,  vice  pres- 
ident, and  secretary,  these  officers  will  be 
presumed  to  have  knowledge  of  the  trans- 
actions, and  plaintiff  need  not  allege  such 
knowlege  in  his  affidavits.  —  Talbot  T. 
Dorau  &  Wright  Co..  9  N.  Y.  8.  478. 

Procedure. 

7.  The  question  whether  a  proposed  ex- 
amination of  a  party  before  trial  calls  for 
testimony  which  might  be  used  to  subject 
bim  to  a  statutory  penalty  should  be  deter- 
mined on  the  examination,  and  not  by  an 
appeal  from  the  order  directing  the  exam- 
ination. —  Edison  United  Manuf  g  Co.  v. 
Hazard,  9  N.  Y.  8.  438. 


DIVORCK 

Orounds — Cruelty . 

1.  A  decree  granting  a  wife  a  separation 
on  the  (ground  of  cruel  and  inhuman  treat- 
ment will  be  set  aside  by  the  general  term 
where  the  testimony  shows  only  one  act  of 
actual  violence,  and  one  occasion  when 
vile  and  abusive  language  was  used  by  de- 
fendant to  plaintiff,  and  there  is  no  evi- 
dence tbat  plaintiff  was  in  any  fear  of  de- 
fendant.—McBride  V.  McBrlde,  «  N.  Y.  8. 
827. 

2.  A  decree  granting  a  wife  a  limited  di- 
vorce on  the  ground  of  cruel  and  inhuman 
treatiiieut  will  not  be  disturbed  by  the 
general  term  when  the  evidence  establish- 
es, with  a  reasonable  degree  of  certainty, 
that  plnintiff  had  been  abused  and  pro- 
voked bv  defendant  bevond  endurance. — 
Lutz  V.  Lutz,  9  N.  Y.  S.  "SoS. 

Evidence — Adultery. 

3.  Testimony  as  to  visits  of  defendant  to 
other  houses  of  ill  fame  than  those  in 
which  the  adultery  was  charged  to  have 
been  committed,  and  his  lewd  and  improp- 
er conduct  on  those  occasions,  is  compe- 
tent lis  bearinirujion  the  probability  of  the 
eviilence  in  support  of  the  specific  charges. 
— CarjxMiter  v.  Carpenter,  9  N.  Y.  B.  583. 

4.  Testimony  that  defendant  bad  con- 


tributed nothing  to  the  support  of  his 
wife  since  their  separation  is  unobjection- 
able, as  it  tends  to  show  defendant's  uo- 
faitlifulness  to  his  marriage  vows. — Car- 
penter V.  Carpenter,  9  N.  'i .  S.  ."588. 

5.  In  an  action  for  divorce  on  the  ground 
of  adultery  with  one  P.,  a  witness  testified 
that,  before  defendant's  marriage,  P.  called 
on  her  several  times,  and  they  went  away 
together;  that  defendant  returned  before 
10  p.  K.,  and  said  she  had  been  riding  with 
P., and  had  drank  wine,  etc.,  at  a  certain 
saloon,  which  was  a  respectable  place. 
Another  witness  testified  that,  after  the 
marriage,  she  saw  a  man  call  at  defendant's 
apartments  twice,  when  plaintiff  was  not 
there,  and  remain  about  an  honreach  time. 
Witness  did  not  know  of  any  other  person's 
being  there  at  the  time,  and  could  not 
identify  the  man  as  P.,  though  she  said  that 
she  haJd  learned  tbat  that  was  his  name. 
Another  witness  testified  that  she  was  pres- 
ent on  another  occasion  when  P.  calleid  on 
defendant.  Defendant  left  her  husband, 
and  wrote  him  a  letter,  in  which  she  said 
that  she  was  unhappy;  that  she  had  never 
loved  him;  that  she  could  keep  up  the  de- 
ception no  longer;  and  that  be  was  begin- 
ning to  notice  her  coldness.  Defendant 
then  went  to  the  house  of  P.'s  sister,  with 
whom  P.  boarded,  but  nothing  was  shown 
retiecting  on  the  sister's  character.  An  of- 
fer by  defendant  or  P.  to  put  themselves  in 
a  position  to  furnish  proof  on  which  plain- 
tiff could  base  an  action  for  divorce  was 
rejected.  A  witness  testified  that  he  met 
defendant  in  another  city,  when  she  told 
him  that  she  left  her  home  with  a  railroad 
man.  P.  was  in  the  employ  of  a  railroad 
company,  but  it  was  shown  that  he  could 
not  have  gone  with  defendant  when  she 
left.  Jleld.  that  the  evidence  was  not  Boffi- 
cient  to  sustain  a  verdict  for  plaintifl.— 
Pfeifler  v.  Pfeiffer.  9  N.  Y.  8.  88. 

Fraotloe. 

6.  An  action  for  a  divorce  being  triable 
by  the  court,  except  that  upon  the  applica- 
tion of  either  party  the  court  most,  and 

upon  its  own  motion  may,  direct  the  tri:il 
by  a  jury  of  the  issue  of  adultery,  (Code 
Civil  Proc,  N.  Y.  S  1757.)  it  is  proper  for 
the  court,  where  the  issue  of  adultery  has 
been  tried  by  a  jury,  to  order  the  exceptions 
heard  in  the  first  instance  at  general  term 
in  accordance  with  Code,  gi^  1000.  1003.  au- 
thorizing such  a  course  where  there  has 
been  atrial  by  jury  "of  one  or  more  specific 
questions  of  fact  arising  upon  the  issues  in 
an  action  triable  by  the  court. " — Carpenter 
V.  Carpenter,  9  N.  Y.  8.  583. 

7.  In  such  a  case  the  verdict  of  the  jury 
is  not  "simply  advisory,"  asiu  equity  cases, 
but  is  conclusive  unless  set  aside  or  a  new 
trial  granted. — Carpenter  v.  Carpenter.  9 
N.  Y.S.583. 
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DOMICIIiE. 

Intention. 

On  an  issue  whether  testator  was  a  resi- 
■dent  of  W.  or  M.  county  at  the  time  of  his 
death,  the  evidence  showed  that  he  had 
made  arrangements  to  live  with  certain  per- 
sons in  W.  county  for  the  rest  of  his  life; 
that,  these  arrangements  not  proving  har- 
monious, he  removed  the  principal  part  of 
his  effects  to  M.  county,  and  took  up  his 
abode  there;  and  that  shortly  afterwards  he 
made  an  afSdavit,  in  which  he  testified  that 
he  was  a  resident  of  that  county.  Held, 
that  there  was  a  well-defined  purpose  on 
the  part  of  testator  to  take  up  a  permanent 
residence  in  M.  county. — In  re  Qould's 
WiU.  9  N.  T.  S.  608. 

Donatio  Causa  Mortis. 

See  OifU. 

EASEMENTS. 

<!reation. 

1.  Under  a  deed  reserving  a  right  of  way 
over  an  alley  18  feet  wide,  in  the  rear  of 
the  premises  granted,  the  grantor  does  not 
retain  a  right  to  the  entire  width  of  the  al- 
ley, so  as  to  restrain  the  grantee  from  oc- 
cupying a  portion  of  it  with  a  building, 
where  it  does  not  appear  that  his  means  of 
access  will  be  thereby  impeded.  Affirming 
1  N.  Y.  a  4.— Grafton  v.  Moir.  9  N.  Y.  S.  i. 

2.  The  vendor  of  a  lot  which  is  part  of  a 
tract  owned  by  him  can  impose  no  servi- 
tude on  the  lot  so  sold  in  favor  of  the  por- 
tion retained  by  him  in  derogation  of  his 
grant,  without  an  express  reservation  to 
that  effect  in  the  grant.  Following  Burr  v. 
Mills,  21  Wend.  290.— Sloat  v.  McDongal,  9 
N.  Y.  a  631. 

EJECTMENT. 

Title  to  support — Evidence. 

1.  Plaintiff  in  ejectment  claimed  as  the 
«hild  of  one  Clason  under  a  devise  where- 
by he  left  bis  property  to  his  two  sons, 
William  Oscar  Clason  and  Edward  Morti- 
iner  Clason,  and  to  "such  further  child  or 
children  as  may  be  born  unto  me.  "  Plain- 
tiff testified  that  her  father  had  left  three 
children,  William  Oscar,  Edward  Morti- 
mer, and  herself,  and  that  the  sons  had  died 
unmarried  and  intestate.  Who  her  fath- 
er was,  or  what  the  surnames  of  William 
Oscar  and  Edward  Mortimer  were,  she  did 
not  testify;  nor  did  she  in  any  way  connect 
herself  with  testator.  Held,  that  her  case 
was  fatally  defective.— Clason  v.  Baldwin, 
9  N.  Y.  8.  609. 

Mesne  profits. 

2.  Where  a  complaint  in  ejectment  con- 
tains no  allegations  as  to  mesne  profits. 


none  can  be  recovered  under  it.  Follow- 
ing Lamed  v.  Hudson.  57  N.  Y.  151.— Cla- 
son V.  Baldwin,  9  N.  Y.  a  609. 

EMINENT  DOMAIN. 

Compensation — Interest. 

1.  Laws  N.  Y.  1888.  c.  191.  §  8,  relating 
to  the  acquisition  of  lands  for  school  pur- 
poses, provides  that,  on  the  final  confirma- 
tion of  the  report  of  the  commissioners  ap- 
pointed to  condemn  land  for  school  pur- 
poses, the  mayor,  etc.,  of  the  city  of  New 
York  "shall  become  and  be  seised  in  fee- 
simple  absolute  of  the  lands  included  in 
said  report,  *  •  ♦  and  thereupon  the 
said  mayor  •  •  •  shall  immediately 
take  possession  of  the  same,  without  any 
suit  or  proceedings  at  law  for  that  pur- 
pose. "  Section  4  enacts  that  "the  comp- 
troller of  the  city  of  New  York,  upon  the 
confirmation  of  the  said  report,  shall  pay 
to  the  parties  entitled  thereto  the  respect- 
ive sum  or  sums  so  estimated  and  reported 
in  their  favor,  respectively,  with  lawful  in- 
terest from  the  date  of  such  confirmation; 
and,  in  default  thereof  within  four  calen- 
dar months  after  the  date  of  such  confirma- 
tion, said  persons  or  parties  respectively, 
his,  her,  or  their  respective  heirs,  execu- 
tors, administrators,  successors,  or  assigns, 
may  sue  for  and  recover  the  same,  witii 
lawful  interest  from  and  after  demand 
thereof,  and  the  costs  of  suit. "  Held,  that 
it  was  intended  that  the  city  should  not  be 
put  into  default  and  chargeable  with  inter- 
est until  a  demand  was  made  for  payment 
of  the  award,  but  that  after  demand  had 
been  made  the  city  would  be  in  default, 
and  the  ordinary  rules  as  to  the  running  of 
interest  would  apply. — Irwin  v.  New  York 
City,  9  N.  Y.  a  264. 

Bailroad  tracks  in  streets — Bights 
of  abutting  owners. 

2.  The  measure  of  compensation  to  abut- 
ting owners  for  the  maintenance  of  an  el- 
evated railroad  in  the  street  in  front  of 
their  property  is  the  same  whether  they 
own  the  fee  in  the  street,  or  merely  the 
easement  of  light,  air,  and  access;  and  a 
complaint  which  alleges  that  plaintiffs  own 
the  fee  in  the  street  on  which  their  proper- 
ty abuts,  and  that  they  have  acquired  the 
easements  of  light,  air,  and  access,  does 
not  contain  inconsistent  statements. — So- 
bel  V.  New  York  El.  Ry.  Co.,  9  N.  Y.  8. 
342. 

3.  Where  a  city,  under  a  power  vested  in 
it  by  statute,  undertakes  to  indemnify  a 
railway  company  against  claims  for  com- 
pensation by  adjoining  lot-owners,  an  ad- 
joining owner  who  presents  his  cl.nim  to 
the  city  for  damages  to  his  property  and 
accepts  an  award  therefor,  and  executes  a 
release,  has  been  fully  compensated  for  all 
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hi8  damages  by  reason  of  the  malDtenance 
of  the  railroad. — Judge  v.  New  York  Cent. 
&H.  RR.  Co.,  9N.  Y.  8.168. 

4.  Where  condemnation  proceedings  are 
instituted  by  a  railroad  company,  and  an 
award  is  made  to  the  owner  for  the  value 
of  his  title  in  the  street,  and  the  amount 
thereof  is  accepted  by  him,  he  is  entitled 
only  to  nominal  damages  from  the  compa- 
ny for  withholding  the  tocus  in  quo  from 
the  time  of  the  company's  entry  to  the  time 
of  the  award  by  the  commissioners  of  ap- 
praisal.—Judge  V.  New  York  Cent.  &  H.  R. 
R.  Co.,  9  N.  Y.  8.  158. 

Railroad  tracks  in  streets — Actions 
— Evidence. 

5.  Testimony  of  a  real-estate  agent  that 
not  one  in  twenty  would  take  property  in 
the  street  in  question,  and  that  they  as- 
signed as  their  reason  that  it  was  "on  ac- 
count of  the  elevated  railroad,"  is  mere 
hearsay.— Mooney  ▼.  New  York  El.  R  Co., 
9  N.  y.  8.  622. 

6.  Defendants,  having  objected  to  plain- 
tiffs showing  the  course  of  values  in  die 
immediate  neighborhood,  cannot  after- 
wards introduce  evidence  of  the  same  char- 
scter.— Mooney  v.  New  York  El.  R.  Co.,  9 
N.  Y.  a  822. 

7.  In  an  action  to  enjoin  the  maintenance 
of  defendants'  elevated  railroad  in  a  street 
In  front  of  plaintiff's  premises,  and  for 
damages  caused  by  its  operation,  error,  if 
any,  in  permitting  plaintiff  to  testify  what 
he  was  offered  for  his  property  before  the 
railroad  was  constructed,  m  not  ground  for 
the  reversal,  where  itfullyappears  thatthe 
award  for  loss  of  fee  value  is  a  reasonable 
one,  and  bears  the  usual  relation  between 
fee  and  rental  value  at  the  legal  rate  of  in- 
terest.- Kuh  v.  Metropolitan  El.  Ry.  Co., 
9  N.  Y.  8.  710. 

8.  Testimony  that  owners  of  property  in 
the  neighborhood  of  plaintiff's  premises 
had  difhculty  in  renting  their  flats  after 
the  road  was  built,  was  competent  as  tend- 
ing to  show  the  uniform  operation  uf  a 
general  cause,  and  that  plaintiff's  loss  of 
rents  was  not  attributable  to  his  neglect. — 
Euh  ▼.  Metropolitan  El.  Ry.  Co.,  9  N.  Y.  8. 
710. 

9.  In  an  action  to  enjoin  the  mainte- 
nance of  defendants'  elevated  railroad  in 
a  street  in  front  of  plaintiff's  premises, 
and  for  damages  caused  by  its  operation, 
evidence  as  to  the  impairment  of  the  rent- 
al value  of  the  premises  is  not  rendered  in- 
competent by  the  fact  that  plaintiff  himself 
is  the  occupant  thereof.— Woolsey  v.  New 
York  El.  R  Co.,  0  N.  Y.  S.  188. 

10.  In  an  action  for  injury  to  property 
by  the  erection  and  maintenance  of  an  el- 
evated railroad  in  a  street  on  which  the 
property  abuts,  the  admission  of  evidence 
as  to  the  possible  uses  which  might  be 


'  made  of  plaintiff's  property  by  the  erection 
of  expensive  buildings  on  it.  and  the 
amount  of  income  which  might  be  expected 
to  be  derived  from  these  improvements,  is 

Srejudicial  error. — Siztii  Ave.  R  Co.  t. 
[etropolitan  El.  Ry.  Co.,  9  N.  Y.  8.  307. 
11.  It  is  also  error  to  admit  evidence  as 
to  the  misconduct  of  the  men  in  defend- 
ants' service,  and  as  to  other  annoyances, 
resulting  from  the  operation  of  the  railway, 
not  affecting  the  light,  air,  or  approach  to 
the  property,  or  to  any  interference  with  it 
arising  from  the  acts  of  defendants,  or  the 
construction  of  the  railway. — Sixth  Ave. 
R  Co.  ▼.  Metropolitan  El.  Rv.  Co.,  9  N.  Y. 
8.307. 

13.  It  is  also  error  to  admit  evidence  as 
to  the  injuries  sustained  by  other  proper- 
ty, on  the  same  avenue,  but  in  no  way  con- 
nected with  plaintiff's  property. —  Sixth 
Ave.  R  Co.  V.  Metropolitan  Kl.  Ry.  Co.,  9 
N.  Y.  8.  207. 

Injunction. 

18.  A  complaint,  in  an  action  to  enjoin 
the  maintenance  of  an  elevated  railroad  in 
the  street  in  front  of  plaintiffs'  property, 
which  alleges  that  plaintiffs  own  the  fee  in 
the  street,  and  that  they  thus  acquired 
freedom  of  access,  etc,  does  not  state  sep- 
arate claims  to  the  fee  in  the  street,  and  to 
a  mere  easement  therein;  and  a  motion  to 
compel  plaintiffs  to  elect  between  the  two 
claims  is  properly  denied. — Sobel  v.  New 
York  El.  Ry.  Co.,  9  N.  Y.  8.  342. 

14.  In  an  action  to  enjoin  the  mainto 
nance  of  defendants'  elevated  railroad  in 
front  of  plaintiff's  premises,  a  finding  that 
one  of  the  effects  of  the  railroad  was  the 
interruption  of  light  and  air  to  and  from 
adjoining  premises,  though  erroneous.  i» 
not  grouna  for  a  reversal  when  nothing- 
is  allowed  for  damajges  to  adjoining  prop- 


erty.—Woolsey  ▼.  New  York  BL  R  Co..  9 
N.T.8.  188. 

16.  In  an  action  to  enjoin  the  mainte- 
nance of  defendants'  elevated  railroad  in 
front  of  plaintiff's  premises,  an  objection 
to  the  refusal  of  the  court  to  direct  that 
the  injunction  be  conditioned  on  the  fail- 
ure of  defendants  to  condemn  the  property 
taken  is  without  merit  where  they  have 
had  10  years  in  which  to  proceed  for  that 
purpose. — Woolsey  v.  New  York  El.  R 
Co.,  9  N.  Y  8.  138. 

16.  Nor  is  there  any  merit  in  the  objec- 
tion that  no  provision  is  made  by  the  de- 
cree for  the  protection  of  defendanta  from 
future  loss  by  reason  of  an  outstanding 
mortgage,  when  the  mortgagee  is  made  a 
party  to  the  suit. — Woolsey  v.  New  York 
El.  R  Co..  9  N.  Y.  8.  188. 

17.  An  abutting  owner  sued  an  elevated 
railroad  company  for  damages  for  the  per- 
manent depreciation  in  the  value  of  his 
property  by  the  operation  of  its  railroad. 
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He  died  pending  the  ftction,  which  was  re- 
Tived  and  continued  by  his  executors,  who 
Tecovered  a  judgment  for  the  fall  value  of 
the  loss.  Afterwards  the  will  nnder  which 
the  executors  acted  was  adjudged  invalid 
as  a  disposition  of  real  estate,  and  the 
premises  were  ordered  sold,  and  plaintiff 
became  the  purchaser.  Held,  that  the  sub- 
sequent payment  by  the  railroad  company 
of  the  judgment  recovered  by  the  execu- 
tors did  not  affect  plaintiff's  right  to  sue 
to  enjoin  the  operation  of  the  railroad  in 
front  of  the  premises  in  question,  since  the 
executors,  having  no  title  to  the  real  estate, 
did  not  represent  the  heirs  in  such  action. 
—Mitchell  V.  Metropolitan  El.  By.  Co.,  9 
N.  Y.  8.  829. 

Measure  of  damages. 

18.  In  an  action  for  damages  caused  by 
the  maintenance  of  defendant's  elevated 
railroad  in  the  street  in  front  of  plaintiff's 
premises,  damages  are  not  recoverable  for 
a  rear  building  wholly  unconnected  with 
the  main  building,  and  having  its  entrance, 
and  receiving  its  light  and  air,  from  another 
street,  where  defendant's  structure  does 
not  exist.— Mooney  v.  New  York  El.  R. 
Co.,9N.  Y.  S.  583. 

19.  Where  it  appears  that  the  rental  value 
of  the  premises  was  unfavorably  affected 
by  changes  in  the  business  character  of  the 
street,  it  is  error  to  allow  plaintiff  the 
whole  difference  between  the  value  of  the 
premises  before  and  after  the  construction 
of  the  road.— Mooney  v.  New  York  EL  R. 
Co.,  9  N.  Y.  8.  522. 

20.  In  an  action  to  enjoin  the  mainte- 
nance of  an  elevated  railroad  in  a  street  in 
front  of  plaintiff's  premises,  and  for  dam- 
aiges  caused  by  its  existence,  the  measure 
of  damages  recoverable  by  plaintiff  for  the 
permanent  depreciation  in  the  value  of  his 
property  by  the  taking  of  his  easements  of 
light,  air,  and  access  is  the  value  of  those 
easements  at  the  time  of  the  trial,  which 
may  be  shown  by  proof  of  what  the  prop- 
erty would  then  be  worth  with  and  without 
the  easements.  Following  Eenkele  v. 
Railway  Co.,  8  N.  Y.  a  707.— Hamilton  y. 
Manhattan  Ry.  Co.,  9  N.  Y.  8.  818. 

SI.  In  an  action  by  an  abutting  owner 
against  an  elevated  railroad  company,  the 
court  found  that  one  of  the  columns  of  the 
railway  entered  into  plaintiff's  vault,  and 
occupied  a  space  about  eight  feet  square. 
Another  finding  expressly  stated  that  de- 
fendants had  interfered  with  no  other 
property  rights  of  plaintiff  than  her  ease- 
ments of  light,  air,  and  access;  and  a  sub- 
sequent finding  stated  that  said  easements 
were  destroyed  to  such  an  extent  that  the 
fee  of  the  property  "is,  by  reason  of  the 
premises,  diminished  f7,000."  Held,  that 
it  was  clear  that  the  Judge  did  not  award 
any  damages  for  the  space  occupied  in  the 


vault  by  the  foot  of  the  column.— Ode  v. 
Manhattan  Ry.  Co.,  9  N.  Y.  8.  888. 

22.  The  noise  produced  by  the  passing 
trains  is  a  proper  element  to  be  considered 
in  estimating  the  damages.— Ode  T.  Man- 
hattan Ry.  Co..  9  N.  Y.  8.  838. 

Judgment. 

28.  The  decree,  in  an  action  for  main- 
taining an  elevated  railway  in  front  of 
plaintiff's  premises,  provided  that  plaintiff 
should  not  be  entitled  to  receive  the  com- 
pensation awarded  until  she  delivered  to 
defendants  a  conveyance  of  all  interest  in 
the  street,  and  releases  from  herself  and 
her  mortgagees.  Held,  that  defendants 
were  sufficiently  protected  against  any 
claim  arising  out  of  the  existence  of  Mie 
mortgage,  notwithstanding  the  omission 
to  bring  in  the  mortgagees  as  parties. — Gi- 
ordano V.  Manhattan  Ry.  Co.,  9  N.  Y.  8. 
268. 

Appeal. 

24.  In  an  action  to  enjoin  the  mainte- 
nance of  an  elevated  railroad  in  front  of 
plaintiff's  premises,  and  for  damages 
caused  by  its  operation,  defendants,  on 
appealing  from  the  judgment,  stipulated 
to  waive  any  exception,  or  right  to  have 
the  (question  of  damages  reviewed  as  a 
question  of  fact;  and  the  evidence  relating 
to  the  damage  suffered  by  plaintiff  was 
omitted  from  the  case  on  appeal.  Heli, 
that  nothing  was  left  in  the  case  which 
made  it  important  to  determine  whether 
plaintiff  was  the  owner  of  the  fee  in  the 
bed  of  the  street  as  well  as  an  abutting 
owner,  and  it  was  sufficient  that  she  was 
the  latter.— Giordano  v.  Manhattan  Ry. 
Co.,  9  N.  Y.  8.  258. 

EQUITY. 

See,  also,  Fravdulent  Conveyanett;  Ivjvno- 
Hon;  Mortgage*;  Partition;  Partner»hip; 
Quieting  TitU;  Trustt. 

Jnrisdiction  to  cancel  deed,  sea  Cburti,  1. 

reform  bond,  see  Oovrtt,  S. 

Beformation  of  contracts. 

1.  A  contract  may  be  reformed  in  a  case 
of  mutual  mistake,  though  the  evidence  as 
to  the  existence  of  the  mistake  is  conflict- 
ing.—Jenkins  V.  Lefaiver,  9  N.  Y.  S.  19. 

Cancellation  of  deeds. 

2.  A  woman,  86  years  old,  voluntarily 
conveyed  her  interest  in  land,  which  was 
her  entire  property,  to  the  children  of  her 
deceased  brother.  The  deed  was  procured 
by  one  of  the  grantees,  who  attended  to 
all  her  business  affairs,  and  was  given  sole- 
ly to  lessen  the  expense  of  a  partition  suit. 
'The  grantor  soon  afterwaras  became  to- 
tally imbecile,  and  the  evidence  as  to  her 
sanity  at  the  date  of  the  deed  was  conflict- 
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in;;.  Held,  that  a  judgment  setting  aside 
the  deed  would  not  be  disturbed. — Fisher 
Y.  Fisher.  9  N.  Y.  S.  4. 

8.  While  the  mere  relation  of  parent  and 
child  is  not  sufficient  to  create  a  presump- 
tion of  fraud  or  undue  influence,  so  as  to 
avoid  a  transfer  of  property,  or  shift  the 
burden  of  proof  that  the  transaction  was 
fair  and  equitable  upon  the  beneficiary, 
yet.  if  the  circumstances  show  that  the  ben- 
eficiary has  reaped  an  undue  advantage,  or 
that  the  capacity  of  the  grantor  is  sacb  that 
the  parties  did  not  deal  on  terms  of  equal- 
ity, then  the  transaction  is  presumed  fraud- 
ulent, unless  it  be  affirmatively  established 
that  the  stronger  partv  practiced  no  decep- 
tion and  used  no  undue  influence. — Toms 
V.  Greenwood,  9  N.  Y.  8.  666, 

Accounting. 

4.  A  committee  appointed  to  receive  and 
disburse  subscriptions  for  the  purpose  of 
effecting  a  consolidation  of  certain  railroad 
companies,  and  extending  the  lines,  may 
be  required  to  account  to  the  subscribers 
for  the  amount  so  received ;  and  it  is  imma- 
terial whether  or  not  they  were  originally 
trustees,  or  were  legally  appointed.  Af- 
flrming  5  N.  Y.  8.  9ati.— Gould  v.  Seney,  9 
N.  y.  8.  818. 

Original  bill  —  Striking  out  allega- 
tions. 

6.  A  motion  to  strike  out  allegations  in 
a  complaint  in  equity  is  properly  denied 
where  the  irrelevancy  is  not  clear,  and  the 
danger  of  false  issues  is  only  possible. — 
Finger  v.  City  of  Kingston,  9N.  Y.  8.  176. 

Practice. 

6.  In  a  suit  in  equity  to  settle  rival  claims 
to  a  fund  in  tlie  hands  of  a  defendant, 
where  all  the  parties  are  before  the  court, 
such  defendant  ma}'  be  allowed  to  pay  the 
fund  into  court,  and  have  the  suit  discon- 
tinued as  to  him. — Lane  v.  New  York  Life 
Ins.  Co.,  9  N.Y.  8.  52. 

Issues. 

7.  In  an  equity  action  the  general  term 
orderoil  the  framing  of  an  issue  for  a  Jury. 
On  the  settlement  of  such  issue,  several 
additional  issues  were  added.  At  the 
trial  of  these  issues  the  jury  disagreed.  A 
succeeding  trial  was  brought  on,  when  all 
the  additional  issues  were  stricken  out, 
and  a  verdict  rendered  on  the  issue  re- 
tained. The  general  term  reversed  the 
judgment  for  want  of  authority  on  the  part 
of  the  trial  court  to  make  the  change  in  the 
issues.  JIM,  that  an  application  made  to 
the  special  term  to  modify  the  order  set- 
tling the  issues  by  striking  out  the  addi- 
tional issues  was  properly  granted  on 
a  showing  of  the  inefl'ectual  efforts  for 
their  trial  nnd  determination. — St.  John  ▼. 
Coates.  9  N.  Y.  S.  202. 

8.  The  supreme  court  at  special   term 


may  reform  issnes  which  have  been  sent 
to  be  tried  by  a  Jory.  by  striking  out  soch 
as  are  immaterial,  though  the  parties  have 
consented  that  such  issues  should  be  tried, 
and  the  general  term  has  decided  that  the 
circuit  court  has  no  power  to  refuse  to  try 
the  issues  as  they  are  framed. — Ht.  John  v. 
Coates,  9  N.  Y.  8.  934. 

ESTATES. 

Bights  of  remainder-men. 

Proceeds  arising  from  a  sale  of  the  assets 
of  a  corporation  in  which  a  testator  held 
stock,  and  of  which  proceeds  his  estate  re- 
ceived its  proportionate  share  on  a  division 
thereof  among  all  the  stockholders,  do  not 
constitute  income  derived  from  the  earn- 
ings of  the  estate,  but  form  apart  of  its 
capital,  and.  as  between  tenant  for  life  and 
remainder-men.  belong  to  the  remainder- 
men.—In  re  8killman'B  Estate.  9  N.  Y.  8. 
409. 

ESTOPPEL. 

In  pais — By  acquiescence. 

1.  When  defendant's  elevated  railroad 
was  built  it  was  the  general  opinion  that 
abutting  owners  had  no  remedy  for  inja- 
ries  caused  by  its  construction,  though  no 
condemnation  proceedings  were  had.  Aft- 
erwards an  action  by  an  abutting  owner 
was  brought,  and  was  finally  decided 
against  defendant  in  the  court  of  appeals. 
Held,  that  delay  of  other  abutting  owners 
to  sue  until  tbe  first  action  against  defend- 
ant was  finally  decided  was  not  such  acqui- 
escence in  the  maintenance  of  the  road  as 
will  estop  them  from  suing  afterwards. — 
Ode  V.  Manhattan  Ry.  Co.,  9  N.  Y.  a  88& 
By  contract. 

S.  When  a  consumer  makes  a  special 
contract  for  five  years  with  a  water  com- 
pany for  the  use  of  a  single  faucet  for  flv« 
dollars  per  year,  he  cannot,  on  putting  in 
another  faucet,  repudiate  the  contract,  and 
tender  the  rates  provided  by  the  act  incor- 
porating the  company,  which  would  be 
more  beneficial  to  him. — People  y.  Green 
Island  Water  Co.,  9  N.  Y.  a  168. 

EVTDENCB. 

See,  also,  Deposition;  Witnets. 
Competency,  see  WilU,  85,  36. 
In  actions  on  notes,  etc.,  see  ITeffotiaMe  In- 
struments, 2,  8. 

criminal  cases,  see  Forgerp. 

particular  actions,  see  AMUinp$it,  S-fi, 
Trespass,  1. 

suits  for  divorce,  see  Ditcree,  8-8. 
Of  boundaries,  see  BoundarUt. 

custom,  see  Custom  and  Vsaga. 

fraud,  see  Fraudulent  Coratejfoncei,  U. 

negligence,  see  A'egligenee,  23-24. 
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Of  partnership,  aee  PartneriTiip,  8. 
Parol,  see  Bekate  and  Dueharge,  2. 

Sest  and  seoondary. 

1.  Where,  on  cross-exnmination  of  the 
fireman  on  the  engine  causing  the  accident, 
plaintiff  has  called  out  the  fact  that  several 
persons  were  allowed  to  get  on  the  engine 
shortly  before  the  accident,  plaintiff,  in 
order  to  ascertain  whether  the  fireman's 
attention  had  not  been  diverted  from  his 
duties,  may  further  ask  whether  this  was 
not  forbidden  by  defendant's  rules,  though 
the  rules  themselves  are  the  best  evidence. 
—Oldenburg  v.  New  York  Cent.  &  H.  R. 
R.  Co.,  »  N.  T.  a  419. 
Admissions  and  declarations. 

3.  In  ejectment,  evidence  of  what  a  third 
person,  having  no  interest  in  the  property 
or  controversy,  told  plaintiff  abont  his  hav- 
ing collected  and  paid  over  the  rents  of  the 
premises,  is  not  admissible  as  a  declaration 
against  interesL — Clason  v.  Baldwin,  9  N. 
Y.  8.609. 

8.  On  an  issue  whether  a  certain  horse 
belonged  to  plaintiff  or  her  husband,  it  is 
error  to  allow  plaintiff's  attorney  to  testify 
that  he  lent  her  money  "upon  her  state- 
ment that  she  needed  it  for  the  payment 
for  a  horse, "  as  this  is  permitting  plaintiff 
to  prove  her  own  declarations  in  her  own 
favor.— Schwab  ▼.  Heindel.  9  N.  T.  S.  621. 

4.  Where  defendant  asked  plaintiff  upon 
cross-examination  if  he  had  made  any 
memorandum  of  the  transaction,  and  he 
said  he  bad,  plaintiff  could  not,  on  his  re- 
direct examination,  read  the  memorandum 
in  evidence.— Avery  v.  Hattice,  9  N.  Y.  8. 
166. 

Opinion  evidence. 

6.  One  who  has  been  a  housekeeper  for 
80  years,  and  who  ]^erformed  the  necessary 
services  in  furnishing  board  and  lodging, 
the  value  of  which  is  in  suit,  is  competent 
to  testify  as  to  the  value  of  the  board  and 
lodging.— Hook  v.  Kenyon,  9  N.  Y.  S.  40. 

6.  One  who  has  attended  numerous  sales 
of  second-hand  furniture,  and  bought  and 
sold  furniture  at  such  sales,  is  competent 
to  express  an  opinion  as  to  the  value  of  sec- 
ond-hand furniture,  though  he  has  never 
been  regularly  in  the  furniture  business. — 
Phillips  V.  McNab,  9  N.  Y.  8.  886. 

Experts. 

7.  In  an  action  against  a  railroad  for 
negligence,  defendant  called  as  a  witness 
an  assistant  superintendent  of  another  rail- 
road company,  for  the  purpose  of  showing 
that  his  company  had  a  similar  rule  to  de- 
fendant's, and  that  that  rule  was  "a  safe, 
proper,  and  suflScient  rule  to  work  upon. " 
Bela,  that  it  was  properly  excluded,  the 
case  not  being  one  for  expert  evidence. — 
Narv  V.  New  York,  O.  &  W.  Ry.  Co.,  9  N. 
Y.  g.  168. 


8.  In  an  action  for  personal  injuries,  tes- 
timony of  a  physician  that,  on  any  unusual 
exertion  or  exposure,  "some  pain  may  be 
suffered"  at  the  place  of  the  injury,  and 
that  a  change  of  weather  "might''  make 
the  injury  painful,  is  speculative,  and  its 
admission  prejudicial  error. — Elsas  v.  Sec- 
ond Ave.  R.  Co.,  9  N.  Y.  B.  210. 

Documents. 

9.  In  the  absence  of  a  law  to  that  effect, 
the  records  or  books  of  a  board  of  health 
are  not  evidence  as  to  the  cause  of  a  death, 
in  an  action  on  a  life  insurance  policy. — 
Buffalo  lioan,  Trust  &  Safe-Deposit  Co.  v. 
Knights  Templar  &  Masonic  Mut.  Aid 
Ass'n,  9  N.  Y.  S.  346. 

10.  In  an  action  for  breach  of  contract, 

Elaintiff  offered  in  evidence  a  paper  which 
e  alleged  was  signed  by  defendant  and 
contained  the  terms  of  their  agreement, 
and  testified  that  defendant  gave  him  the 
paper.  Held,  that  this  was  sumcient  to  au- 
thorize its  admission. — Hawxburst  v.  Hen- 
nion,  9  N.  Y.  8.  542. 

11.  Plaintiff  offered  a  letter  to  him  from 
defendant,  and  testified  it  was  in  the  same 
condition  as  when  he  received  it.  Seld, 
that  an  objection,  taken  for  the  first  time 
on  appeal,  that  the  paper  was  inadmissible 
because  of  a  material  alteration  of  which 
no  explanation  was  given,  was  without 
merit — Hawxhurst  v.  Hennion,  9  N.  Y.  S. 
642. 

Book  entries. 

12.  In  an  action  for  services,  it  is  com- 
petent for  plaintiff's  foreman  to  testify 
from  a  bookkept  by  plaintiff's  book-keeper 
as  to  the  number  of  hours  spent  on  the 
work  by  the  various  men,  when  the  witness 
testifies  that  the  entries  were  made  under 
his  directions,  and  that  he  furnished  the 
proper  material  therefor  in  the  shape  of 
time-slips  actually  within  his  personal 
knowledge,  and  signed  by  him  after  due 
inspection. — Lamberty  v.  Roberts,  9  N.  Y. 
8.607. 

13.  In  an  action  for  detective  services, 
plaintiff,  in  order  to  prove  the  number  of 
days  during  which  his  detectives  had  per- 
formed their  services,  offered  in  evidence 
a  book  in  which  the  entries  had  been  made 
by  himself,  and  testified  that  the  entries 
had  been  first  made  in  another  book,  which 
had  been  lost,  and  that  the  entries  made  in 
that  book  were  from  slips  and  reports  re- 
turned to  him  by  the  detectives;  also,  that 
the  book  produced  by  him  contained  an 
accurate  copy  of  the  entries  made  in  the 
first  book.  'The  slips  were  not  produced, 
having  been  lost;  and  the  only  evidence 
that  the  statements  which  they  contained 
were  true  was  that  of  plaintiff  and  anothei 
witness,  to  the  effect  that  at  different  times 
they  had  observed  the  different  detectives 
apparently  in  the  discharge  of  their  duties. 
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Held,  that  the  book  was  not  admisBible  in 
evidence  against  defendant,  nor  was  it 
made  so  by  the  fact  that  its  contents  were 
commanicated  to  defendant's  attorney;  it 
not  having  been  shown  that  the  extent  of 
the  services  was  reported  to  him,  or  that  he 
accepted  the  reports  for  that  object — Ir- 
ving V.  Claggett,  9  N.  Y.  8.  136. 

14.  Where  the  time  of  the  delivery  of 
goods  sold  becomes  material  in  an  action 
for  the  price,  and  defendants  put  in  evi- 
dence their  boolts  containing  entries  of  the 
time  of  delivery,  the  meaning  of  certain 
marks  on  the  books  near  the  entries  be- 
comes immaterial  where  the  persons  who 
made  the  entries  testifies  that  the  entries 
were  made  before  the  marks  were. — 
Schuckman  v.  Winterbottom,  9  N.  T.  8. 788. 

Parol  evidenoe. 

15.  Where  plaintiff  was,  by  a  written 
agreement,  to  receive  for  his  services  one- 
fourth  of  the  net  profits  of  a  business,  evi- 
dence of  an  oral  arrangement  between  the 
parties  that  the  stock  should  be  called  $S,- 
000,  and  on  that  valuation  plaintiff  should 
receive  one-fourth  of  the  net  profits,  was 
admissible,  as  it  in  no  way  contradicted  the 
written  contract. — Briggs  v.  Qroves,  9  N. 
Y.  S.  765. 

Competency. 

16.  On  an  accounting  by  an  executor,  the 
issue  was  as  to  whether  notes  of  the  execu- 
tor, payable  to  bis  testator,  had  been  can- 
celed by  the  latter.  There  was  evidence 
that  the  executor  had  taken  the  notes  from 
a  safe  to  which  he  had  access,  and  had 
draivn  a  line  through  his  own  name  sub- 
scribed to  each  of  them.  Held,  that  it  was 
prejudical  error  to  exclude  evidence  offered 
by  the  executor  that  he  did  not  know 
the  combination  of  the  safe. — In  re  Mel- 
len's  Estate,  9  N.  Y.  8.  929. 

17.  Evidence  as  to  the  appearance  of  the 
injuries  of  deceased  when  he  was  taken 
out  from  under  the  engine  is  admissible  as 
a  statement,  in  part,  of  the  accident,  and 
also  as  a  means  of  determining,  from  the 
character  of  the  wounds,  his  position  when 
struck  by  the  engine.— Oldenburg  v.  New 
York  Cent.  &  fl.  B.  R.  Co.,  9  N.  T.  a  419, 

Examination. 

Of  witnesses,  see  Witnesa,  7-9. 

Excessive  Damages. 

See  Damagu,  S. 

EXECUTION. 

See,  also,  Attaehment. 

Supplementary  proceedings. 

1.  An  order  for  the  examination  of  a 
third  person  in  supplementary  proceedings, 


made  before  the  return  of  the  execntioo, 
should  not  be  vacated  for  the  mere  reason 
that  before  service  thereof  execution  ap- 
pears to  have  been  "returned." — Lings- 
weiler  v.  Lingsweiler,  9  K.  Y.  S.  305. 

2.  Where  a  debtor  in  supplementary 
proceedings  bas  assigned  to  a  third  person 
certain  personal  property  for  an  alleged 
indebtedness,  his  right  to  the  possession 
of  the  property  is  "substantially  disputed. ' 
within  Code  Civil  Proc.  N.  Y.  §  2447,  pro- 
viding that  the  Judgment  debtor  may  be 
required  to  deliver  to  the  receiver  personal 
property,  "his  right  to  the  possession 
whereof  is  not  substantially  disputed.' 
though  there  is  no  definite  statement  show- 
ing an  actual  indebtedness,  and  the  order 
made  in  the  proceeding  should  be,  not  tliat 
the  debtor  deliver  the  property  to  the  re- 
ceiver, but  that  he  assign  to  him  his  rights 
and  interests  therein.— Frost  v.  Craig,  9  y 
Y.  S.  528. 

Affidavit. 

8.  An  order  for  the  examination  of  a 
judgment  debtor  in  aid  of  an  execution 
will  be  vacated  when  the  affidavit  therefor 
fails  to  allege  a  demand  that  the  debtor  ap- 
ply his  property  to  the  payment  of  the 
judgment,  and  also  fails  to  state  the  means 
of  knowledge  of  affiant's  informant. — Bow- 
ery Bank  v.  Widmayer,  9  N.  Y.  S.  629. 

4.  An  affidavit  that  the  debtor  is  a  resi- 
dent of,  "or"  has  an  office  for  the  regular 
transaction  of  business  in  person  in,  the 
county  to  which  the  execution  was  issued, 
is  in  the  alternative,  and  alleges  neitherthe 
one  nor  the  other  fact  necessary  to  obtain 
an  order  for  examination  in  supplement- 
ary proceedings. — Amot  v.  Wright,  9N. 
Y,  8.  15. 

6.  Under  Code  Civil  Proc.  K.  Y.  §  8017, 
providing  that  a  Judgment  render^  in  a 
justice's  court,  and  docketed  in  the  county 
clerk's  office,  shall  be  deemed  a  judgment 
of  the  county  court,  "except  that  an  exe- 
cution can  be  issued  thereupon  only  bv  the 
county  clerk, "  the  examination  of  a  Judg- 
ment debtor  against  whom  execution  on 
such  a  judgment  has  been  returned  unsat- 
isfied cannot  i>6  ordered,  in  supplementary 
proceedings,  on  an  affidavit  stating  that  the 
execution  was  issued  "out  of  the  county 
court,"  since  such  an  execution  is  nnau- 
thorized.— Merritt  v.  Judd.  9  N.  Y.  a  49L 
Becelvers. 

6.  It  is  not  a  substantial  objection  to  an 
order  appointing  a  receiver  in  supplement- 
ary proceedings  that  the  title  of  the  action 
named  "the  N.  Y.  superior  court. "  instead 
of  "the  superior  court  of  tbe  city  of  New 
York.  "—'Terry  v.  Bange,  9  N.  Y.  8.  811. 

7.  There  should  be  no  removal  of  the  re- 
ceiver unless  accompanied  by  a  substitn- 
tion  of  a  qualified  receiver  in  his  place. — 
Terry  v.  Bange,  9  N.  Y.  8.  811. 
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SxeoTition  against  the  person. 

8.  Where,  after  arrest  on  an  execution 
Against  the  person,  the  writ  is  set  aside  as 
void,  there  cannot,  on  a  reversal  of  the  or- 
der, be  a  rearrest  under  the  same  process; 
bnt  a  new  eiecution  against  the  person 
will  issne  on  the  Judgment— Carrigan  v. 
Washburn,  9  N.  T.  8.  641. 

SZECX7T0BS  AND  ADMINIS- 
TBATOSS. 

Bee,  also,  Deteeat  and  DUiribution;  WiUi. 

Appointment — Who  eligible. 

1.  The  executor  named  in  a  will  Is  not 
the  proper  person  to  appoint  as  temporary 
administrator  during  a  contest  of  the  will, 
■when  he  is  the  largest  beneficiary  under 
the  will,  is  the  main  proponent,  is  charged 
by  the  contestants  withnaving  Influenced 
the  testator,  has  large  unsettled  trans- 
actions with  the  estate,  and  his  relations 
with  certain  members  of  testator's  family 
are  unfriendly. — In  re  Steam's  Estate,  9 
N.  Y.  8.  748. 

3.  Under  Code  Ciyil  Proc.  N.  Y.  §  2668, 
providing  that,  on  the  application  of  a  cred- 
itor or  person  interestea  in  the  estate  of  an 
intestate,  the  surrogate  may,  in  his  discre- 
tion, in  either  of  the  cases  specified  in  the 
section,  issue  to  "one  or  more  persons, 
competent  and  qualified  to  serve  as  execu- 
tors, "  letters  of  temporary  administration, 
the  surrogate,  in  making  his  selection,  is 
not  limited  to  persons  entitled  to  ordinary 
administration  nnder  the  statute.— In  re 
Piath's  Estate,  9  N.  Y.  S.  251. 
Bevooation  of  letters. 

3.  Code  Civil  Proc.  N.  Y.  §2686,  provides 
for  the  revocation  of  letters  testamentary 
on  the  petition  of  a  "creditor  "  of  the  estate, 
who  is  defined  by  section  2514.  subd.  8/ 
as  a  person  having  a  claim  or  demand  on 
which  a  judgment  for  a  sum  of  money 
could  be  recovered  in  an  action.  Held,  that 
one  who  sold  goods  to  a  firm  composed  of 
a  surviving  partner  and  the  executors  of  a 
deceased  partner,  under  whose  will  the 
executors  could  devote  to  the  firm  business 
only  so  much  of  the  estate  as  was  invested 
in  the  firm  at  testator's  death,  could  not 
apply  for  revocation  of  the  letters,  as  he 
could  not  sue  the  executors  as  such  on  his 
claim,  but  could  subject  thereto  onlv  the 
particular  fund  embarked  in  the  business. 
—In  re  Stem's  Estate,  9  li.  Y.  S.  446. 
Powers. 

4.  A  direction  to  executors  to  invest  a 
specified  snm'upon  bond  and  mortgage  of 
real  estate,  or  such  stocks  as  they  may  re- 
gard safe  and  permanent, "  evinces  no  in- 
tention by  testatrix  to  repose  any  such 
special  or  personal  confidence  In  the  exec- 
utors as  will  disable  an  administrator  «.  (.  a. 


from  fullv  administering  the  tmst — In  r« 
Post's  Estate,  9  N.  Y.  8.  449. 

Allowance  of  claims. 

6.  Under  Code  CSvil  Proc  N.  Y.  g  3718, 
requiring  a  surrogate  to  dismiss  a  claim 
against  a  decedent's  estate,  when  the  ad 
ministrator  sets  up  facts  showing  that  the 
validity  of  the  claim  is  doubtful  and  denies 
its  validity,  a  claim  based  on  a  judgment 
should  be  dismissed  when  the  adminis- 
trator alleges  that  the  Judge  who  rendered 
the  Judgment  was  disqualified,  and  this 
fact  was  not  denied.  —  In  re  Depuy's  Es- 
tate, 9  N.  Y.  S.  121. 

6.  Under  Laws  N.  Y.  1847,  c.  80,  §  1,  (4 
Rev.  St,  8th  Ed.,  p.  2668,)  providing  that 
the  surrogate  may  allow  the  compromise 
of  claims  by  executors  "on  good  and  suffi- 
cient cause  shown  therefor, "  an  ex  partt 
application  by  an  executor  for  leave  to 
compromise  a  claim  due  the  estate  of  his 
testator  will  be  denied,  where  no  facts  are 
stated,  beyond  the  existence  and  ttalug  of 
the  debt  and  its  nature,  and  that  one  of  the 
executors  and  the  attorney  in  the  suit  be- 
lieve the  compromise  to  be  advantageous. 
—In  re  Richardson's  Estate,  9  N.  Y.  8.  688. 

7.  An  attempted  rejection  of  a  claim 
against  his  decedent's  estate  by  an  execu- 
tor, made  20  months  after  its  presentation 
to  him,  comes  too  late,  as  the  executor's  si- 
lence amounts  to  an  allowance  of  the 
claim.— In  re  Miller's  Estate,  9  N.  Y.  S.  60. 

Claims  by  executor. 

8.  Where  a  testator  gives  to  his  wife  his 
personal  property  absolutely,  and  his  real 
estate  for  life,  remainder  to  his  descend- 
ants, his  executor,  who,  as  appears  by  his 
accounts,  received  sufficient  personaltv  to 
pay  all  claims  against  the  estate,  including 
his  own,  cannot  maintain  a  claim  therefor 
against  the  realty.— In  re  Willard's  Estate, 
9  N.  Y.  S.  555. 

9.  An  executor  held  testator's  note,  taken 
in  payment  of  overdue  interest  on  a  mort- 
gage. The  executor,  without  authority  of 
the  surrogate,  as  required  by  4  Rev.  St  N. 
Y.  (8th  Ed.)  p.  2561,  §  28,  paid  this  out  of 
the  funds  of  the  estate.  It  afterwards  ap- 
peared that  the  funds  would  be  insufficient 
to  pay  all  the  debts.  Held,  that  he  could 
not  then  claim  that  the  note  was  merely 
evidence  of  the  debt,  and  that  the  interest 
was  still  a  lien  on  the  mortgaged  property. 
—In  re  Babcock's  Estate,  9  K.  Y.  8.  554. 

Settlement  and  sooonnting. 

10.  An  intermediate  account  should  state 
if  an  inventory  has  been  filed,  and,  if  none 
has  been  filed,  the  account  should  furnish 
the  information  usually  thus  supplied,  and 
should  state  the  facts  as  to  advertisement 
for,  presentation,  payment,  or  rejection  of, 
claims,  the  names  and  ages  of  legatees, 
etc.,  the  names  and  places  of  residence  of 
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guardians,  and  should  be  accompanied  by 
vouchers,  so  that  it  could  be  settled  in  a 
proceeding  under  Code  Civil  Proc.  N.  Y.  § 
'2729,  providing  that  the  accounts  of  an  ex- 
ecutor or  administrator  may  be  Judicially 
settled  on  his  petition  at  anytime  after  one 
year  since  letters  were  issued  to  him. — In 
re  Dwight's  Estate,  9  N.  Y.  S.  927. 

11.  Where  an  executor  receives  as  assets 
the  note  of  a  person  in  another  state,  own- 
ing a  farm  worth  $3,000,  mortgaged  for 
$1,200  only,  and,  instead  of  trying  to  col- 
lect it  by  reducing  it  to  Judgment  or  oth- 
erwise, he  waits  until  other  liens  are  ac- 
quired against  the  land,  and  it  is  sold,  he 
should  be  charged  with  the  amount  of  the 
note.— In  re  Millard's  Estate,  9  N.  Y.  8. 
126. 

12.  Where  an  administratrix,  who  is  also 
general  guardian  of  the  children  of  her  in- 
testate, applies  the  personal  estate  to  the 
discharge  of  incumbrances,  and  payment 
of  taxes  and  insurance,  and  necessary  re- 
pairs on  the  real  estate,  which  payments 
are  for  the  protection  and  preservation  of 
the  realty,  and  of  the  interest  therein  of 
her  wards,  who  live  with  and  are  main- 
tained by  her,  her  account,  as  to  such  ap- 
plication, will  be  allowed. — In  re  Rolph  s 
Estate.  9  N.Y.  8.  293. 

18.  Payment  by  one  executor  to  his  co- 
executor  of  commissions  cannot  be  allowed 
him,  as  commissions  must  be  Judicially  al- 
lowed.—In  re  Butler's  Estate,  9  N.  Y.  8. 
Ml. 

14.  An  executor  is  not  entitled  to  credits 
ioT  clerk  hire,  where  the  evidence  doea  not 
lihow  payments  to  a  clerk,  but  a  retention 
of  funds  by  the  executor  for  services  per- 
formed by  himself  as  clerk. — In  re  Butler's 
Estate.  9  N.  Y.  S.  641. 

15.  Laws  N.  Y.  1884.  c.  899.  §  1,  amend- 
ing Code  Civil  Proc.  N.  Y.  g  2606,  provides 
that,  where  an  executor  dies,  the  surro- 
gate's court  has  the  same  jurisdiction  to 
compel  his  executor  to  account  which  it 
would  have  had  against  the  decedent  had 
his  letters  been  revoked,  and  can  compel 
the  executor  of  the  deceased  executor  to 
deliver  over  any  of  the  trust  property 
which  has  come  to  his  possession  or  is  un- 
der his  control. "  2  Rev.  St.  p.  84,  §  13, 
(8th  Ed.  p.  3558,)  provides  that  the  naming 
of  any  person  as  exeuctor  shall  not  dis- 
c;bari;c  or  bequeath  any  just  claim  which 
the  testator  had  against  such  executor,  but 
be  shall  be  liable  for  the  same  as  for  so 
much  money  in  his  hands  at  the  time  such 
debt  or  demand  became  due.  and  he  shall 
apply  and  distribute  the  same  as  part  of  the 
personal  estate  of  the  deceased.  Held, 
that  a  surrogate  court  can  compel  an  execu- 
tor of  a  deceased  executor  to  account  for 
any  trust  property  received  by  the  latter, 
and  can  therefore  compel  him  to  account 
for  a  just  claim  against  his  decedent  held 


by  the  original  testator  at  bis  death,  on  it* 
becoming  due,  as  "so  much  money. ' — In  rs 
Butler's  Estate.  9  N.  Y.  8.  641. 

16.  Executors  sold  testator's  farm,  pro- 
viding by  the  terms  of  sale  that  the  par- 
chaser  should,  as  part  of  the  purchase  price, 
pay  a  mortgage  thereon  held  by  one  of  the 
executors.  'The  entire  purchase  money 
was,  however,  paid  to  the  executors,  and 
retained  by  them,  uninvested,  while  the 
mortgage  was  left  unpaid  and  drawing  in- 
terest Seld,  on  a  settlement  of  the  estate, 
that  the  mortgage  would  be  treated  as  paid 
at  the  time  of  the  sale. — In  re  Babcock's 
Estate.  9  N.  Y.  8.  654 

17.  Testimony  by  the  executor  that  a 
compromise  of  a  Judgment  made  by  him 
without  authority  from  the  surrogate  was 
advised  by  the  attorney  for  the  estate,  and 
that  it  was  the  best  settlement  that  could 
be  effected  at  the  time,  is  insufficient  to  es- 
tablish affirmatively  the  propriety  of  the 
compromise. — In  re  Quinn's  Estate,  9  N. 
Y.  S.  550. 

18.  A  creditor  of  a  testator  cannot  com- 
pel the  executor  to  account  for  the  income 
of  land  charged  by  testator  with  the  pay- 
ment of  the  debt,  as  the  title  to  the  land 
vests  in  the  devisees  on  testator's  death: 
but,  as  the  charge  of  the  debt  on  the  land 
does  not  exonerate  the  personalty,  the 
creditor  may  surcharge  the  executor's  ac- 
count with  the  profits  of  testator's  busi- 
ness, bequeathed  by  him  to  his  sons. — In 
re  Quinn's  Estate,  9  N.  Y.  8.  5.50. 

19.  A  charge  by  the  administrator  for 
services  relating  to  the  accounting  will  be 
disallowed,  as  his  compensation  for  serv- 
ices rendered  the  estate  must  be  fixed  by 
the  surrogate  at  the  close  of  the  proceed- 
ing.—In  re  Collyer's  Estate,  9  N.  Y.  8.  297. 

20.  In  an  accounting  by  an  executor,  the 
surrogate  has  no  power  to  decree  that  the 
executor  recover  of  a  legatee  the  amount 
he  had  overpaid  her.— In  re  Underhill's 
Estate,  9  N.  Y.  8.  457. 

Settlement  and  acoonnting — ^Farttes. 

21.  Before  a  decree  of  distribution  can 
be  entered  in  proceedings  instituted  by  a 
surviving  executor  for  the  judicial  settle- 
ment of  his  accounts,  all  persons  interest- 
ed in  the  deceased  executor's  estate  mast 
be  cited  as  parties. — In  re  Quinn's  Estate, 
9  N.  Y.  8.  550. 

Limitations. 

22.  The  six-year  statute  of  limitation! 
forms  no  defense  to  an  action  for  account- 
ing of  the  administration  of  testatrix's  es- 
tate by  the  life  beneficiary,  to  whom  letters 
e.  t.  a.  were  issued  and  the  estate  surren- 
dered five  years  before  the  proceeding! 
were  instituted,  though  eleven  years  have 
elapsed  since  the  issuance  of  letters  to  the 
executora— In  re  Post's  Estate,  9  N.  T.  & 
449. 
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28.  Where  a  trustee  becomes  administra- 
tor, with  the  will  annexed,  of  the  deceased 
ee»tui  que  tru»t,  the  trust  ceases;  and,  being 
liable  only  as  administrator,  he  can  aTaii 
himself  of  the  statute  of  limitations. — In 
re  TTnderhill's  Estate.  9  N.  Y.  S.  455. 

24.  Matters  in  avoidance  of  the  statute 
of  limitations  need  not  be  stated  in  a  peti- 
tion for  an  accounting  by  an  administrator, 
but,  if  objection  be  taken,  proof  of  facts 
which  would  prevent  the  running  of  the 
statute  must  be  received. — In  re  Under- 
hill'a  Estate,  9N.  T.  B.  4fi6. 

— —  Interest. 

25.  Where  the  payment  of  interest  fell  be- 
hind five  years  before  a  surviving  executor 
began  legal  proceedings  to  recover  the 
debt,  at  which  time  four  years'  interest  re- 
mained unpaid,  and  the  executor  had  made 
no  inquiries  as  to  the  safety  of  the  invest- 
ment, he  was  liable  for  the  loss  of  interest 
after  the  expiration  of  a  year  from  the 
time  the  first  default  in  payment  of  inter- 
est was  made,  at  which  time  the  principal 
was  past  due,  deducting  four  months  dur- 
ing which  the  debtor  was  dangerously  ill, 
and  two  months  from  the  time  of  his  death 
to  the  granting  of  letters  of  administration 
on  his  estate. — In  re  Butler's  Estate,  9  N. 
T.  8.  641. 

26.  The  executors  are  chargeable  with 
interest  on  a  loan  with  annual  rests,  where 
the  interest  was  not  paid  annually. — ^In  re 
Butler's  Estate.  9  N.  Y.  S.  641. 

27.  Executors  are  not  chargeable  with 
interest  on  balances  of  income  in  their 
hands  at  the  end  of  each  year,  which  were 
not  mingled  with  their  own  funds,  unless 
such  balances  were  so  large  as  to  make  it 
clear  that  they  would  not  be  needed  in  car- 
rying out  the  purposes  of  the  will. — ^In  re 
Butler's  Estate,  9  N.  Y.  8.  641. 

28.  An  executor  deposited  the  money  be- 
longing to  the  estate  in  a  bank,  of  which 
he  was  the  president  and  principal  stock- 
holder. It  remained  there  18  months  be- 
fore the  settlement  of  his  accounts.  Held, 
that  be  would  be  charged  with  the  rate  of 
interest  allowed  on  time  deposits. — In  re 
Babcock's  Estate,  9  N.  Y.  8.  664. 

29.  An  administratrix  will  not  be  charged 
with  compound  interest  on  final  settlement 
where  she  acted  in  good  faith,  and  the  next 
of  kin  have  acquiesced  in  her  acts  for  15 
years.— In  re  Kennedy's  Estate,  9  N.  T.  B. 

— —  Counsel  fees. 

80.  Under  2  Rev.  St.  N.  Y.  p.  98,  g  58,  as 
amended  by  Laws  1868.  c.  862,  §  8.(Rev.  8L, 
8th  Ed.,  p.  2664.)  which  provides  that,  on 
an  accounting  by  executors  and  adminis- 
trators, a  reasonable  allowance  shall  be 
made  for  their  actual  and  necessary  ex- 
penses, an  administrator,  on  the  settlement 
of  his  account,  will  not  be  allowed  sums 

V.9N.Y.8.— 63 


paid  to  counsel  for  advice  as  to  the  selec- 
tion of  an  administrator  from  amouir  sev- 
eral of  the  next  of  kin.  —  In  re  CoUyer's 
Estate.  9  N.  Y.  S.  297. 

81.  Nor  is  he  entitled  to  fees  paid  coun- 
sel for  retainers,  and  for  procuring  evi- 
dence in  cases  brought  against  the  estate, 
nor  for  fees  for  the  execution  of  the  ad- 
ministrator's bond,  and  ior  attendance  and 
advice  on  the  making  of  an  inventory  of 
the  estate.— In  re  CoIIyer's  Estate,  9  K  Y. 
S.  297. 

82.  An  administrator,  in  his  official  ca 
pacity,  has  no  interest  that  entitles  him  to 
intervene  in  proceedings  to  establish  a  lost 
will  of  his  intestate,  though  the  petition 
prays  that  his  letters  be  revoked,  as  the  rev- 
ocation will  follow  as  a  matter  of  course 
on  the  establishment  of  the  will,  (Code 
Civil  Proc.  N.  Y.  S  2684;)  and,  on  settle- 
ment of  his  accounts,  he  will  not  be  reim- 
bursed his  expenditure  for  counsel  fees  in 
these  proceedings.— In  re  CoUyer's  Estate, 
9  N.  Y.  8.  297. 

88.  Where,  in  a  contest  over  a  claim 
against  the  estate,  the  administrator  has 
employed  an  able  attorney,  who  has  not 
asked  assistance,  the  administrator  will  not 
be  allowed  payments  made  to  an  assistant 
attorney  of  but  a  few  years'  practice,  who 
has  become  indirectly  employed  in  the 
case,  except  for  services  that  would  other- 
wise have  been  necessarily  performed  and 
charged  for  by  the  attorney.— In  re  CoU- 
yer's Estate,  9  IT.  Y.  &  297. 

84.  In  an  action  tried  before  a  referee, 
|10  per  day  is  a  liberal  counsel  fee  for  days 
on  which  no  proceedings  were  had  other 
than  to  adjourn.— In  re  CoUyer's  Estate, 
9  N.  Y.  8.  297. 

86.  In  an  action  against  the  estate,  tried 
before  a  referee,  where  the  administrator's 
attorney  neglected  to  plead  the  statute  of 
limitations,  a  charge  of  $860  for  the  at- 
torney's services  in  applying  to  the  special 
term  for  leave  to  amend,  and  in  appealing 
to  the  general  term  from  an  order  of  denial, 
will  be  disallowed  as  an  unnecessary  ex- 
pense.— In  re  CoUyer's  Estate,  9  K.  Y.  B, 
297. 

86.  Where  several  suit  are  brought 
against  the  estate,  all  of  which  involve  the 
same  point,  but  one  of  which  is  tried,  and 
the  law  governing  them  has  already  been 
settled  by  the  court  of  appeals,  a  charge  in 
excess  oi  |500,  as  counsel  fees,  is  unrea- 
sonable.—In  re  CoUyer's  Estate,  9  N.  Y. 
a  297. 

87.  Where  the  contestants  by  writing  au- 
thorized an  executor  to  pay  their  attorney 
a  certain  fee,  the  executor  is  not  entitled 
to  credit  for  a  further  sum  paid  the  at- 
torney, more  than  five  years  thereafter,  for 
the  payment  of  which  no  other  authority 
is  shown.— In  re  Butler's  Estate,  0  K.  Y. 
8.641. 
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Settlement    and   accounting — Pay- 
ments to  minor  legatees. 

88.  The  executor  Is  entitled  to  credit  for 
payments  made  for  the  burial  expenses  of 
a  minor  legatee,  though  they  were  made 
direct,  without  waiting  for  the  grant  of 
letters  of  administration. — In  re  Butler's 
Estate,  9  N.  Y.  S..641. 

89.  Where  an  adult  legatee  assents  to 
payments  made  to  him  while  a  minor,  the 
executor  should  be  allowed  credit  for  such 
payments.— In  re  Butler's  Estate,  9  N.  Y. 
9.  641. 

40.  Payments  of  cash  to  a  minor  legatee 
for  whose  support  there  is  ample  provision, 
the  purpose  of  which  payments  is  not  ex- 
plained, and  for  which  no  receipts  are 
ihown,  are  not  allowable  to  the  executor. 
-In  re  Butler's  Estate,  9  N.  Y.  8.  641. 

41.  The  executor  is  entitled  to  credit  for 
a  payment  made  to  a  minor  legatee,  just 
before  she  became  21  years  of  a^e,  to  pro- 
Tide  her  a  "wedding  outfit,"  which  it  does 
not  appear  she  was  able  to  obtain  other- 
wise, where  she  long  acquiesced  in  such 
payment,  and  does  not  claim  that  it  was 
not  for  necessaries.— In  re  Butler's  Estate, 
9  N.  Y.  8.  641. 

Inabilities. 

43.  The  principal  and  interest  of  a  loan 
amounted  to  $9,6<)0.  On  foreclosure  of  the 
mortgage  to  secure  it,  the  property  was 
purchased  by  the  executor's  attorney  for 
$8,300,  and  was  thereafter  sold  by  him  for 
15,000.  Held,  that  the  executor  was  liable 
for  the  difference  between  the  purchase 
and  selling  price,  with  interest,  less  ex- 
penses up  to  the  time  of  the  $5,000  sale. — 
In  re  Butler's  Estate,  9  N.  Y.  8.  641. 

48.  An  executor,  who  has  turned  over 
testator's  business  to  the  legatees,  cannot 
be  called  on  by  a  devisee  to  account  for  the 
legatees'  failure  to  comply  with  a  provis- 
ion of  the  will  which  directed  them  to  ap- 
ply one-third  of  the  net  profits  annually  to 
the  payment  of  a  mortgage  on  the  land  de- 
vised to  her.— In  re  Quinn's  Estate,  0  N.  Y. 
S.  650. 
Investments. 

44.  An  executrix  allowed  two  of  her  co- 
executors,  who  were  reputed  to  be  wealthy 
and  trustworthy,  to  receive  the  assets  of 
the  estate,  which  the  testator  had  directed 
should  be  invested  in  a  certain  manner  for 
the  use  of  his  son.  She  frequently  in- 
quired whether  the  fund  was  so  invested, 
and  was  assured  that  It  was.  She  knew 
that  they  had  invested  other  funds  of  the 
estate  contrary  to  directions  of  the  will, 
and  had  protested  against  it  Afterwards 
these  executors  failed,  and  it  was  found 
that  the  fund,  instead  of  being  invested, 
had  been  used  in  their  business,  and  lost. 
Held,  that  the  executrix  was  not  liable. — 
In  re  Cocks'  Estate,  9  K  Y.  E  463. 


45.  A  testator  chose  as  his  executors  his 
brother  and  a  business  associate.  A  few 
years  after  testator's  death  the  ezecators 
made  a  loan,  secured  by  mortgage,  to  the 
then  surrogate,  who  had  been  testator's 
legal  adviser  and  confidential  friend.  The 
loan  was  of  money  already  in  the  hands  of 
the  surrogate,  and  was  secured,  and  inter- 
est was  paid  thereon  for  several  vears.  No 
loss  occurred  from  any  other  of  many  in- 
vestments made  by  the  executors.  Neid, 
that  they  were  not  liable  for  a  loss  result- 
ing from  making  this  loan. — ^In  re  Bntler'a 
Estate,  9  N.  Y.  B.  641. 

ICisoonduct. 

46.  Where  one  of  several  executors,  who 
was  also  a  beneficiary  under  the  will,  but 
who  did  not  take  an  active  part  in  the  man- 
agement of  the  estate,  accepts  her  share 
with  knowledge  of  the  non-execntion  of  a 
trust  created  by  the  will,  and  without  mak- 
ing any  effort  to  compel  its  execution,  she 
is  guilty  of  such  neglect  of  duty  as  will 
render  her  personally  responsible  for  the 
consequences,  though  she  is  not  otherwise 
at  fault.— Cocks  v.  Uaviland,  OK.  Y.  S.  6T2. 

47.  An  executor  who  purchases  a  farm 
originally  belonging  to  the  estate,  and  who 
pays  his  co-executor  the  balance  of  the 
purchase  price  still  due  the  estate,  is  not 
liable  for  nis  co-executor's  misappropria- 
tion of  the  payments;  it  appearing  that 
when  he  made  the  payments  the  executor 
had  no  reason  to  suspect  his  co-executor's 
honesty  or  financial  responsibility. — In  re 
Demarest's  Estate,  9  N.  Y.  8.  2S&. 

Sales  under  order  of  court. 

48.  tinder  Code  Civil  Proc.  N.  Y.  §  2750. 
which  provides  that  a  petition  for  the  sale 
of  land  for  the  payment  of  decedent's  debts 
may  be  presented  to  the  surrogate's  court 
within  three  years  from  the  granting  of  let- 
ters testamentary,  the  filing  of  the  petition 
within  the  three  years  gives  the  court  ju- 
risdiction, though  the  citation  is  not  return- 
able until  after  the  expiration  of  that  peri- 
od.—In  re  Topping's  EsUte,  9  N.  Y.  a  447. 

49.  Under  Code  Civil  Proc.  N.  Y.  §  2759. 
Bubd.  5,  which  provides  that  a  decree  for 
the  sale  of  a  decedent's  land  for  the  pay- 
ment of  his  debts  can  be  made  only  where 
the  personal  representatives  have  proceed- 
ed with  reasonable  diligence  in  convert- 
ing the  personalty  into  money,  and  apply- 
ing it  to  the  debts,  and  it  is  insufiicient  for 
the  payment  of  the  same,  an  administra- 
trix who  has  made  no  attempt  to  collect 
proceeds  arising  from  a  sale  of  her  intef- 
tate's  personalty  by  afonner administrator, 
and  who  has  not  shown  that  the  attempt 
would  be  futile,  is  not  entitled  to  a  decree 
for  the  sale  of  her  intestate's  land. — In  re 
Topping's  Estate,  9  N.  Y.  8.  447. 

50.  In  proceedings  for  the  sale  of  an  in- 
testate's land  to  pay  debts,  a  grantee  of  the 
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lieir  may  show  that  personal  property  other 
than  that  contained  in  the  inventory  of  the 
«8tate  is  available  for  that  parpose,  though 
the  inventory  wag  made  by  the  heir.— In 
re  Topping's  Estate,  9  N.  Y.  a  447. 

Widow's  allowance. 

51.  The  widow's  life;intere8t  in  the  real 
«Btate  and  the  additional  allowance  of  per- 
sonal property  is  exempt  from  the  claims 
-of  decedent's  creditors,  as  well  as  her  dow- 
er and  $160  in  personalty. — In  re  Daggett's 
Estate,  9  K.  T.  S.  652. 

52.  Laws  N.  Y.  1889,  c.  406,  §  1.  amends 
Rev.  St.  N.  Y.  pt  2,  c.  2,  as  amended  by 
Laws  1880,  c.  820,  by  adding  thereto  section 
80,  which  provides  that,  where  an  intestate 
leaves  a  widow  and  descendants,  the  wid- 
ow, in  addition  to  any  interest  to  which 
she  may  be  entitled  under  the  preceding 
sections  of  said  chapter  2,  shall  be  entitled 
to  the  use,  during  her  life,  of  an  additional 
portion  of  the  estate,  not  exceeding  $1,000 
in  value;  and,  in  case  intestate  leaves  a 
widow  and  no  descendants,  the  widow 
shall  be  entitled  to  such  additional  portion 
of  the  estate  absolutely.  Beld  that,  though 
chapter  2  relates  solely  to  title  to  real  es- 
tate b^  descent,  and  does  not  give  a  widow 
anything,  it  was  the  intention  that  under 
this  section  the  widow  should  have  an  in- 
terest in  real  estate  in  addition  to  any  she 
may  have  otherwise. — In  re  Daggett  s  Es- 
tate. 9  N.  Y.  &  662. 

58.  Laws  N.  Y.  1889.  c.  406.  §  3,  amend- 
ing Laws  1842,  c.  157,  §  2,  "An  act  to  ex- 
tend the  exemption  of  household  fnrniture 
and  working  tools  from  distress  for  rent 
and  sale  under  execution, "  provides  that, 
when  a  decedent  leaves  a  widow,  there 
shall  be  appraised  and  set  apart  to  her  cer- 
tain personal  property  not  to  exceed  $150 
in  value,  and,  m  case  her  interest  in  the  de- 
ceased husband's  real  estate,  "in  addition 
to  her  dower  right,  and  together  with  said 
$150, "  shall  be  of  less  value  than  $1,000, 
then  said  appraisers  shall  set  apart,  for  the 
use  of  the  widow,  personal  property  which, 
together  with  said  real  estate,  shall  amount 
to  $1,000  in  value;  and,  for  the  purposes 
of  this  section,  said  appraisers  shall  ap- 
praise the  real  estate  to  which  the  widow 
may  be  entitled.  Held,  that  the  value  of 
the  additional  amount  of  personal  proper- 
ty to  be  set  apart  to  the  widow  was  U>e 
difference  between  $1,000  and  the  sum  of 
the  present  values  of  her  life-interest  in 
$1,000  worth  of  real  estate,  and  her  dower, 
together  with  the  $160  in  personalty. — In 
re  Daggett's  Estate,  0  N.  Y.  8.  662. 

64.  Laws  N.  Y.  1889,  c.  406,  §  2.  (amend- 
ing Laws  N.  Y.  1842,  c.  157,  §  2,)  provides, 
when  a  man  dies,  leaving  a  widow,  there 
shall  be  set  apart  for  the  use  of  such  wid- 
ow necessary  nousehold  furniture,  provis- 
ions, or  other  personal  property,  to  the 


value  of  not  exceeding  $160,  in  addition  to 
the  personal  property  now  exempt  from 
appraisal  by  said  section;  "and  in  case  the 
interest  of  a  widow  in  the  real  estate  of  a 
deceased  husband,  in  addition  to  her  dow- 
er right,  and  together  with  said  $150,  shall 
be  of  less  value  than  $1,000, "  the  apprais- 
ers shall  set  apart  to  her  personal  property 
which,  together  with  the  real  estate,  shall 
amount  to  $1,000.  Held,  that  the  widow 
was  not  entitled  to  the  additional  personal 

Property  to  make  the  $1,000,  except  where 
ei  husband  leaves  real   estate. —In  r« 
Eoch's  Estate,  9  K.  Y.  S.  814. 

Aotioiu. 

66.  In  an  action  for  services  rendered  and 
for  goods  famished  to  defendant's  intes- 
tate, statements  by  the  administrators, 
made  at  the  time  they  were  engaged  in  try- 
ing to  settle  plaintiff's  claim,  are  compe- 
tent evidence  in  behalf  of  plaintiff.— Davis 
v.  Gallagher,  9  N.  Y.  8. 11. 

66.  In  an  action  against  an  executor  on 
a  claim  based  on  a  note  signed  by  his  tes- 
tator as  surety,  two  of  the  legatees  and  tiie 
executor,  who  was  also  a  legatee,  testified 
that  on  the  presentation  of  the  claim  the 
executor  told  the  claimant  that  the  estate 
was  not  liable;  that  he  would  not  pay  it; 
and  that  the  claimant  should  look  to  the 
principals  on  the  note.  This  testimony 
was  contradicted  by  the  claimanL  About 
20  months  after  this  the  executor  served  a 
written  notice  of  rejection  on  the  claim- 
ant's attorney,  who  had  the  note  in  his  pos- 
session, and  who  had  received  several  pay- 
ments thereon  in  testator's  life-time. 
The  attorney  testified  that,  though  be  bad 
a  conversation  with  the  execntor  about  the 
note,  he  had  no  notice  of  the  rejection  of 
the  claim  until  the  notice  was  served. 
Beld,  that  the  evidence  failed  to  show  such 
a  decided,  unequivocal,  and  absolute  re- 
jection of  the  claim  as  to  bring  it  within 
Code  Civil  Proc.  N.  Y.  §  1822,  which  pro- 
vides that  suit  must  be  brought  on  a  claim 
rejected  by  the  executor  within  six  months 
after  its  rejection.- In  re  Miller's  Estate, 
9  N.  Y.  8.  60. 

67.  Under  Code  Civil  Proc.  N.  Y.  8§  1825, 
1826,  authorizing  the  surrogate  to  grant  an 
order  permitting  execution  to  issue  in  an 
action  relating  to  the  estate  of  a  decedent 
on  a  Judgment  against  the  executor  or  ad- 
ministrator, and  providing  for  the  collec- 
tion of  the  judgment  out  of  decedent's  as- 
sets, the  surrogate  hag  no  power  to  permit 
an  execution  against  real  estate. — In  re 
Jansen's  Estate.  9  N.  Y.  8.  451. 

58.  An  action  under  the  provisions  of 
sections  1902, 1908,  by  an  administrator  or 
executor  of  a  decedent,  to  recover  damages 
for  the  benefit  of  his  next  of  kin  against 
the  persons  by  whose  wrongful  act,  neg- 
lect,   or    default    decedent's   death   was 
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caused,  is  not  an  action  relating  to  dece- 
dent's estate. — In  re  Jansen's  Estate,  9  N. 
Y.  8.  451. 

69.  In  an  action  by  an  administratrix  for 
damages  to  decedent's  estate,  judgment 
tor  costs  was  rendered  In  favor  of  defend- 
ant. Held  that,  as  tliis  did  not  give  defend- 
ant any  priority  over  decedent's  creditors, 
an  order  to  issue  execution  tliereon  would 
not  be  granted  until  an  accounting  was  had 
and  defendant's  proportional  amount  of 
the  assets  determined,  as  provided  by  Code 
Civil  Proc.  N.  Y,  S§  1826, 1826,  2728.  subd. 
1.— In  re  Boyle's  Estate,  9  N.  Y.  8.  478. 

60.  The  words,  "as  administrator  of  the 
estate  of  L.  B.,  deceased,  etc.,"  appearing 
in  the  title  of  an  action,  cannot  be  treated 
as  mere  dacriptio  pertona. — Farrington  y. 
American  Loan  &  Trust  Co.,  9  N.  Y.  S.  488. 

Foreign  admlnlstratioii. 

61.  A  foreign  executor  or  administrator 
has  no  standing  as  a  party  plaintiff  in  the 
courts  of  New  York  unless  he  has  taken 
out  letters  there. — Farrington  v.  American 
Loan  &  Trust  Co.,  9  N.  I^  a  488. 

Express  Troota. 

See  TruiU,  2. 


FACTOBS  AND  BBOKBBS. 

Commissions — Bight  to. 

1.  A  real-estate  broker  who  finds  an  ac- 
ceptable purchaser,  with  whom  the  owner 
of  the  land  enters  into  a  written  contract 
of  sale,  earns  bis  brokerage,  though  the 
sale  is  not  consummated. — Donobue  v. 
Flanagan.  9  N.  Y.  S.  278.* 

2.  A  broker  employed  to  sell  real  estate 
earns  his  commissions,  if,  through  his  in- 
strumentality, the  buyer  and  seller  meet, 
and  negotiations  are  thus  opened  between 
them  which  culminate  in  a  sale,  though  for 
a  sum  less  than  that  first  fixed  by  the  prin- 
cipal.—Levy  V.  Coogan,  9  N.  Y.  8.  584. 

8.  A  real-estate  broker  earns  his  commis- 
sion if  he  procures  a  person  who  is  willing 
to  pay  the  price,  and  is  accepted  as  a  pur- 
chaser by  the  owner.— Kranner  v.  Heil- 
man.  9  N?  Y.  8.  633. 

Who  liable  for. 

4.  Where  a  vendee  fraudulently  conceals 
the  fact  that  she  purchased  through  a 
broker  employed  by  the  vendor,  and  rep- 
resents that  a  third  person  was  tlie  procur- 
ing cause  of  the  sale,  whereby  the  vendor 
is  induced  to  pay  the  commissions  to  such 
third  person,  the  broker  cannot  sue  the 
purchaser  for  lost  commissions,  as  the  ven- 
dor's liability  to  him  is  not  affected  by 
such  payment  to  the  third  person. — Cohen 
v.  Hershfleld,  9  N.  Y.  8.  612. 


Action  for — Pleading. 

5.  In  an  action  in  New  York  for  broker'* 
commissions  for  the  sale  in  Pennsylvania 
of  land  in  that  state,  the  answer  set  out 
certain  statutes  of  Pennsylvania  requiring 
real-estate  brokers  to  pay  a  yearly  license 
fee,  and  imposing  a  penalty  "to  be  recov- 
ered in  an  action  at  law,  as  debts  are. '  for 
"each  offense. "  The  answer  alleges  that 
plaintiff  had  no  license,  and  that  the  high- 
est court  of  Pennsylvania,  "in  a  proper 
case, "  had  decided,  and  still  holds,  that  a 
real-estate  broker  doing  business  without 
a  license  cannot  recover  for  his  services. 
Held,  that  the  answer  was  insufficient,  as 
it  did  not  show  that  the  facts  in  the  case 
before  the  supreme  court  of  Pennsylvania 
were  similar  to  those  in  this  case,  or  that 
the  contract  on  which  the  complaint  was 
founded  was  a  criminal  offense,  or  null  and 
void,  or  prohibited  bythe  statutes  of  Penn- 
sylvania.— Angell  ▼.  Van  Schaick,  9  N.  Y. 
a  568. 

6.  The  answer,  after  setting  out  the  stat- 
utes of  Pennsylvania,  and  averring  that 
they  were  the  whole  of  the  laws  and  stat- 
utes of  that  state  on  that  subject,  alleged 
that  by  such  statutes  plaintiff  was  abso- 
lutely prohibited  from  exercising  his  trade 
without  a  license,  and  from  recovering  in 
that  action.  HM,  that  these  averments 
were  merely  inferences  and  dednctiont 
from  the  statutes,  and  not  allegations  of 
fact.— Angell  v.  Van  8chaick,  9  N.  Y.  8. 
568. 

Evidence. 

7.  In  an  action  for  the  commissions,  the 
conveyance  to  the  purchaser  is  competent 
evidence  to  prove  the  fact  of  the  sale,  the 
consideration  therefor,  and  the  amount  of 
commission  to  which  plaintiff  is  entitled. 
—Levy  V.  Coogan,  9  N.  Y.  8.  5S4. 

8.  In  the  absence  of  a  special  agreement, 
evidence  that  the  broker  was  willing  to  ac- 
cept a  specified  sum  does  not  show  that  he 
was  not  entitled  to  the  entire  amount  of 
brokerage. — Donobue  v.  Flanagan,  9  N.  Y. 
8.  278. 

9.  In  an  action  to  recover  commissions  < 
on  the  sale  of  defendant's  goods,  evidence 
that,  after  plaintiff  left  defendant's  em- 
ploy, customers  to  whom  he  had  originally 
made  sales  bought  more  goods,  does  not 
make  out  a  case  for  commissions  upon  such 
later  purchases. — O'Neill  v.  Howe,  9  N.  Y. 
8.746: 

10.  The  fact  that  the  accounts  of  such 
customers  were  marked  in  defendant's 
books  with  the  initials  of  plaintiff  to  des- 
ignate them  as  his  customers  does   not 

Erove  that  such  later  sales  were  made  by 
im,  it  further  appearing  that  the  marks 
were  originally  made  on  old  accounts 
while  plaintiff  was  in  defendant's  employ, 
and  were  continued  in  the  subsequent  ac- 
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counts  by  the  book-keepers  for  their  own 
convenience,  and  not  by  order  of  defend- 
*nt— O'NeiU  v.  Howe,  9  N.  Y.  &  746. 

FIXTURES. 

Ab  between  lessor  and  lessee. 

The  lessor  of  a  factory  refused  to  put  in, 
or  contribate  to  the  expense  of,  a  new  en- 
gine, but  offered  to  consent  to  the  change 
on  the  condition  the  engine  should  belong 
to  him.  WithoDt  assenting  to  this,  the 
lessee  put  a  new  engine  on  the  old  founda- 
tion in  such  manner  that  it  could  be  re- 
moved without  injury  to  the  building. 
HeU,  that  the  new  engine  did  not  become 
part  of  the  freehold,  but  remained  the 
property  of  the  lessee. — Andrews  v.  Day 
Button  Co.,  9  N.  Y.  &  916. 

Foreclosure. 

See  Mortgages,  6-9. 

Foreign  Ck>rporation8. 

See  Corporations.  16. 

FORGERY. 
Eridenoe. 

Defendant  in  an  indictment  for  forgery 
told  prosecutor  that  he  had  a  customer  for 
a  diamond  ring,  whereupon  the  rine  was 
delivered  to  him.  Afterwards  he  said  that 
be  bad  sold  the  ring,  and  delivered  to  pros- 
ecutor $20  and  a  contract  of  purchase, 
with  the  names  of  the  alleged  purchaser 
and  a  surety  appended.  Defendant  admit- 
ted that  he  wrote  both  signatures  himself, 
and  that  he  delivered  the  paper  to  prose- 
cutor. The  court  charged  that  the  ques- 
tion was  whether  defendant  forged  the  in- 
strument with  intent  to  defraud,  and  that 
lie  was  entitled  to  the  benefit  of  a  reasona- 
ble doubt.  Held,  that  a  conviction  of  for- 
gery in  the  second  degree  would  not  be  dis- 
turbed.—People  V.  Efenries,  9  N.  Y.  8.  868. 

Former  Jeopardy. 

See  Criminal  Law,  2. 

Franchises. 

See  Horse  and  Street  Raitroadt,  1,  8. 

Fraud. 

See  Aitignmmtfor  Benefit  of  Cr editor i,  1,  8; 
Fraudulent  Conveyoneet. 

FRAUDUIiENT  CONVEY- 
AlfCES. 

ITecessary  parties  in  action  to  set  aside,  see 
Parties,  1. 


What  oonstitates. 

1.  A  Judgment  recovered  by  default  in 
an  action  commenced  at  the  suggestion  of 
the  debtor  is  fraudulent  so  far  as  it  in- 
cludes compound  interest,  for  which  there 
was  no  valid  agreement. — Peyser  y.  Myers, 
9  N.  Y.  8.  229. 

Change  of  possession. 

2.  A  father  having  guarantied  the  busi- 
ness indebtedness  of  his  son,  a  bill  of  sale 
of  the  son's  stock  in  trade  was  executed 
and  delivered  to  the  father  about  7  o'clock 
in  the  evening.  The  parties  then  went  to 
the  store,  and  shortly  thereafter  the  father 
locked  the  door,  and  handed  the  key  to  his 
son.  Before  the  son  opened  the  store  the 
following  morning  it  was  seized  under  ex- 
ecutions against  him.  Held,  that  whether 
there  had  been  an  actual  change  of  posses- 
sion was  a  question  for  the  jury.— Wood- 
worth  V.  Hodgson,  9  N.  Y,  8.  750. 

8.  The  testimony  of  both  father  and  son 
showed  that  there  had  been  no  conversa- 
tion between  them  in  regard  to  the  transac- 
tion, except  that  the  former  should  be  "se- 
cured, "  and  there  was  no  evidence  that 
there  bad  been  any  bargain  between  them 
by  which  the  one  should  sell  and  the  other 
buy  the  property.  Held,  that  the  instru- 
ment, though  absolute  in  its  terms  as  a  bill 
of  sale,  and  delivered  by  the  son  to  the 
father,  would  be  regarded  as  a  chattel 
mortgage  only.— Woodworth  v.  Hodgson, 
9  N.  Y.  8.  760. 

Stock  in  trade. 

4.  A  debtor  conveyed  his  stock  of  goods 
to  defendants,  his  creditors,  by  an  instru- 
ment which  recited  the  indebtedness,  and 
provided  that  the  debtor  was  to  act  as  de- 
fendants' agent  in  selling  the  goods,  and 
such  additions  thereto  as  defendants  might 
make;  that  the  debtor,  during  such  agency, 
was  to  render  weekly  statements,  remitting 
at  the  same  time  the  proceeds  of  the  sales, 
less  expenses;  and  that  the  agency  was  to 
be  revocable  at  the  pleasure  of  the  princi- 
pals. The  boTM  fides  of  defendants'  debt 
was  not  disputed.  Held  that,  in  the  ab- 
sence of  an  agreement  that  the  debtor 
should  retain  from  the  sales  more  than  a 
reasonable  compensation,  or  that  defend- 
ants knew  that  ne  was  appropriating  more 
than  this,  there  was  nothing  to  raise  a  pre- 
sumption of  fraud  iu  the  conveyance.  Af- 
firming 5  N.  Y.  8.  735.- Havens  V.  £zstein, 
9  N.  Y.  8.  605. 

Consideration. 

5.  Where  the  confession  of  a  Judgment 
includes  a  debt  not  due,  and  is  part  and 
parcel  of  a  scheme  to  remove  property 
from  the  reach  of  creditors,  it  is  void,  not 
to  the  extent  of  the  fraud,  but  absolutely, 
under  2  Rev.  8t.  N.  Y.  §  1,  p.  187;  and  it  is 
immaterial  whether  the  plaintiff  was  cog- 
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nizant  of  the  fraud  or  not  —  Simons  v. 
Goldbach,  9  N.  Y.  8.  859. 

What  oonstitateB — Confidential  rela* 
tions. 

6.  A  transfer  of  her  property  by  a  woman 
to  her  intended  husband  cannot  be  sus- 
tained in  his  favor  where  he  testifies  that 
he  had  no  affection  for  her,  and  refused  to 
marry  her  on  any  terms  other  than  an  ab- 
solute conveyance  to  him  of  all  her  prop- 
erty,and  letters  which  passed  between  them 
show  an  infatuation  on  her  part  which 
might  impel  her  to  give  him  all  her  estate 
free  from  any  conditions.— Shaw  t.  Shaw, 
9  N.  Y.  8.  897. 

7.  At  the  time  of  her  marriage,  prior  to 
the  passage  of  the  married  woman's  acts, 
a  wife  had  money  in  her  own  right  which 
she  loaned  to  her  husband,  under  a  pro- 
vision that  be  would  repay  it  with  interest. 
Ueld,  that  she  had  an  equitable  right  to  its 
repayment  sufficient  to  support  a  convey- 
ance for  the  purpose,  which  would  not  be 
defeated  by  mere  lapse  of  time. — Brooklyn 
Bank  v.  Lamon.  9  N.  Y.  S.  849. 

Bights  of  porohaaer. 

8.  Where  a  member  of  an  insolvent  firm 
fraudulently,  and  without  consideration, 
transfers  his  interest  In  certain  securities, 
pledged  by  him  for  a  bona  fide  indebted- 
ness, to  one  who  pays  the  amount  of  the 
pledge  and  takes  up  the  securities,  the 
transferee  can  only  be  compelled  to  ac- 
count to  the  judgment  creditors  of  the 
transferrer  for  the  excess  in  the  value  of 
the  securities  over  the  amount  of  the  loan 
at  the  time  of  the  transfer.  —  Hamilton 
Nat.  Bank  v.  Halsted,  9  N.  Y.  8.  858. 

Actions  to  set  aside. 

9.  Where  a  debtor  has  made  a  valid  as- 
signment for  the  benefit  of  creditors,  sub- 
sequent judgment  creditors  cannot  for 
their  own  benefit,  and  in  their  own  name, 
sue  to  set  aside  as  fraudulent  a  prior  con- 
veyance by  him:  and  if,  when  such  suit  is 
commenced,  plaintiffs  have  no  right  to 
bring  it,  nothing  that  happens  afterwards 
can  g^ve  them  standing. — Strickland  v. 
Laraway,  9  N.  Y.  S.  781. 

10.  It  is  not  necessary  that  the  answer  in 
such  a  suit  shall  allege  the  non -joinder  of 
the  assignees,  where  it  alleges  the  execu- 
tion, recording,  and  existence  of  the  as- 
signment, and  that  plaintiffs  are  not  the 

firoper  parties  to  bring  the  snit— Strick- 
and  V.  Laraway,  9  N.  Y.  8.  761. 

Svldence. 

11.  Testimony  that  a  person  heavily  in- 
debted, shortly  after  a  demand  for  pay- 
ment of  the  indebtedness  and  his  declara- 
tion not  to  pay,  makes  a  voluntary  trans- 
fer of  all  his  real  estate  in  the  county  where 
he  resides,  worth   |80,000,  to  bis  wife, 


through  his  son,  and  receives  at  the  time  a 
general  power  of  attorney,  and  that  an  ex- 
ecution issued  on  a  Judgment  for  more 
than  f  10,000  obuined  for  the  debt  is  re- 
turned unsatisfied  within  seven  montha 
after  the  execution  of  the  conveyance, 
makes  out  9k  prima  faeU  case  that  the  oob- 
veyance  was  intended  to  defraud  the  cred- 
itor.—Emmerick  V.  HeSeran,  9  N.  Y.  & 
801. 

OAMiNa: 

Fool-selling. 

By  Laws  N.  Y.  1887,  c.  479,  taxing  racing 
associations  on  their  receipts,  and  declar- 
ing that  "such  racing  and  all  pool-selling 
In  the  state  shall  be  confined  to  the  period 
between  the  15th  day  of  May  and  the  15th 
day  of  October  in  each  year,  and  all  pool- 
selling  shall  be  confined  to  the  trades 
where  the  races  take  place,  and  on  the 
days  when  the  races  take  place, '  it  waa 
the  intention  of  the  legislature  to  sanction 
pool-selling  at  the  times  and  places  fixed 
by  the  statute,  and  a  purchaser  of  a  pool 
ticket  at  such  a  time  and  place  may  sue  foe 
his  share  in  the  pool — ^Brennan  t.  Bright- 
on Beach  Racing  Ass'n,  9  N.  Y.  a  82a 

QIFTS. 

Gansa  mortis. 

Plaintiff  claimed  that  certain  bank  bookr 
were  a  gift  eauta  mortit  to  her  by  one  F. 
Her  husband,  the  only  witness  to  the  gift, 
testified  that  F.,  referring  to  the  books, 
said  to  plaintiff:  "'You  keep  them.  They 
are  for  you.'  He  said  he  thought  he  was 
going  to  die,  and  he  wanted  everything 
that  was  there  to  belong  to  her. "  This  tes- 
timony was  corroborated  by  plaintiff,  so- 
far  as  she  could  testify,  and  was  not  con- 
tradicted nor  in  any  manner  directly  at- 
tacked. Held,  that  F.'s  langnage,  as  testi- 
fied to,  was  sufficiently  definite  to  create  a 
gift  of  the  bank  account. — Devlin  t.  Far- 
mer, 9  N.  Y.  &  680. 

QUABDIAN  AND  WASD. 

Appointment  of  gnardian. 

1.  Code  Civil  Proc.  N.  Y.  §§  2881.  8825, 
which  give  the  surrogate  power  to  appoint 
general  guardians  of  infants,  and  provide 
that  on  the  return  of  the  citation  the  sar- 
rogate  must  make  such  a  decree  as  justice 
requires,  do  not  authorize  the  surrogate, 
on  appointing  a  guardian,  to  provide  that 
he  shall  notify  the  father  of  the  ward  of 
all  matters  affecting  the  ward's  person  and 
estate,  allow  him  to  visit  and  be  visited  by 
the  ward,  and  consult  him  as  to  the  ward's 
management,  and  the  surrogate  has  no 
such  authoriw.— In  re  Lindley,  9  N.  Y.  8. 
291. 
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Ancillary  guardianship. 

a.  Under  Civil  Code  Proc.  N.  T.  g  8888, 
which  provides  that  a  general  goardian  of 
an  infant  who  resides  without  the  state, 
and  within  the  United  States,  and  is  enti- 
tled to  property  in  this  state,  may  present 
a  petition,  doly  verified,  to  the  surrogate 
court,  asking  for  ancillary  letters  of  guard- 
ianship, a  petition  which  is  not  signed  by 
the  guardian,  and  is  verified  by  his  attor- 
ney alone.  Is  insufficient,  in  the  absence  of 
proof  of  any  authority  in  the  attorney  to 
act  except  his  own  declaration. — In  re 
Whitemore's  Estate.  9  N.  Y.  8.  396. 

HIGHWAYS. 

Xatabllsbment — Appeal  from  com- 
missioner. 

1.  A  notice  of  appeal  from  the  determi- 
nation of  a  highway  commissioner  laying 
ont  a  highway  stated  that  the  appeal  was 
taken  "from  the  said  determination  of  the 
said  commissiooer, "  and  tbat  the  ground 
upon  which  it  was  made  was  that  said  de- 
termination was  "unlawful,  illegal,  and  er- 
roneous, and  that  said  commissioner  had 
no  legal  power  and  authority  to  make  the 
same. "  Held,  that  it  brought  up  the  whole 
question  of  the  propriety  of  laying  out  the 
highway,  or  any  part  of  it,  though  the  fol- 
lowing clause  of  the  notice  stated  that  the 
appeal  was  brought  to  reverse  all  that  part 
of  Uie  determination  "which  lays  out  or 
continues  said  proposed  highway  west  of 
the  center  of  said  Barker  road, ''^ and  that 
the  decision  of  the  referees  that  the  deter- 
mination be  reversed  was  a  total  extin- 
guishment of  the  determination  and  con- 
dnsions  of  the  commissioner.  — King  y. 
Beed.  9  N.  Y.  B.  616. 

Abandonment. 

2.  Non-user  of  a  public  alley-way  for 
over  40  years,  in  connection  with  affirma- 
tive acts  of  abandonment,  justifies  a  finding 
that  the  alley  has  ceased  to  be  a  public 
highway.— Woodruff  v.  Paddock,  9  N.  T. 
&  881. 

Obstraotions  —  Bights    of    abutting 

land-owners. 

8.  A  purchaser  of  a  lot  bounded  on  a 
street  dedicated  to  the  public,  whose  deed 
does  not  purport  to  give  him  any  right  in 
the  street  beyond  the  general  public,  can- 
not recover  damages  against  a  railroad 
company  for  building  an  embankment 
across  the  street  900  feet  from  his  premises, 
thus  rendering  the  portion  of  the  street  on 
which  the  lot  is  situated  less  accessible. — 
Rummel  v.  New  York,  L.  &  W.  By.  Co..  9 
N.  Y.  8.  404.* 
Title  to  fee. 

4.  The  common-law  presumption  that 
the  owner  of  lots  abutting  on  a  public 


street  owns  the  fee  in  the  street  is  not  re. 
butted  by  the  fact  tbat  the  street  was 
opened  bv  statutory  proceeding. — Hoc- 
halter  y.  Manhattan  By.  Co.,  9  N.  Y.  8. 841. 

HOBSB  AND  STREET  RAIL- 
ROADS. 

Bights  of  abutting  property  owners,  see 
JSmineiU  Domain,  8-24. 

Franohlses. 

t.  Laws  N.  Y.  1860,  c.  461,  authorizing 
the  Broadway  Railroad  Company  of  Brook- 
lyn to  construct  three  branches  from  its 
main  line  through  certain  streets,  pro- 
vides, by  section  8,  that,  "said  railroad 
companT  shall  complete  the  tracks  upon 
the  said  several  streets  aud  avenues  or 
roads  named  in  the  first  section  of  this  act 
on  or  before  the  Ist  day  of  October.  1861, 
or  as  soon  thereafter  as  the  said  streets  and 
avenues  within  said  city  shall  have  been 
opened,  graded,  and  paved,  and  upon  any 
plank  road  or  roads,  whenever  the  consent 
of  the  plank-road  companies  shall  have 
been  obtained. "  Held,  that  the  company 
had,  at  its  option,  the  privilege  to  con- 
struct its  road  through  any  of  the  streets 
on  either  route  which  were  open,  graded, 
and  paved  when  the  act  was  passed,  and 
continue  the  construction  as  further  parts 
of  the  route  should  be  opened,  graded,  and 
paved,  but  it  was  not  its  duty  to  do  so.  and 
It  could  safelv  await  the  opening  of  the 
entire  route  of  any  branch  before  its  duty 
to  complete  any  part  of  the  branch  would 
mature. — People  v.  Broadway  R.  Co.,  0  N. 
Y.  S.  6. 

2.  Failure  to  build  one  branch  within 
the  time  limited  will  not  work  a  forfeiture 
as  to  the  other  branches. — People  v.  Broad- 
way R.  Co..  9  N.  Y.  S.  6. 

Motive  power — Cable  or  eleotrloity. 

8.  Const.  N.  Y.  art  8,  §  18.  providing 
that  no  law  shall  authorize  the  construc- 
tion or  operation  of  a  street  railway  except 
by  consent  of  the  owners  of  one-half  the 
value  of  the  property  bounded  on,  and  also 
of  the  local  authorities  in  control  of,  the 
the  street  on  which  it  is  proposed  to  con- 
struct or  operate  such  railroad,  applies  not 
only  to  proposed  street  railroads,  but  to 
construction  undertaken  by  corporations 
on  their  existing  lines  of  railroad;  and 
Laws  N.  Y.  1889,  c.  581,  §  12,  authorizing 
any  surface  railroad  to  operate  its  road  by 
cable  or  electricity,  instead  of  animal  or 
horse  power,  on  consent  of  the  owners  of 
one-half  in  value  of  the  abutting  property, 
is  unconstitutional,  in  that  it  dispenses 
with  Oke  consent  of  the  local  authorities. — 
People  Y.  Gilroy,  9  N.  Y.  8.  886,  888. 

4  Laws  N.  Y.  1863,  c.  388,  authorized  de- 
fendant to  operate  a  street  railroad  in  the 
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Streets  of  Albany,  and  to  aae  "the  power 
ot'  horses,  animals,  or  any  mechanical  or 
other  power,  or  the  combination  of  them. " 
Hf(d,  that  It  embraced  electricity  as  a  mo- 
tive power.— Hudson  River  Tel.  Co.  v.  Wa- 
tervliet  Turnpike  &  R.  Co.,  9  N.  Y.  B.  177. 

Negligenoe. 

5.  Where  a  boy,  attempting  to  cross  a 
street,  fell  some  20  to  25  feet  in  front  of  an 
approaching  horse-car,  and  there  was  noth- 
ing to  obstruct  the  driver's  view,  the  driv- 
er was  guilty  of  negligence,  where  no  ef- 
fort w»8  made  to  stop  the  car  until  the 
horses  were  upon  the  boy. — Fenton  v.  Sec- 
ond Ave.  R.  Co..  9  N.  Y.  a  163. 

0.  The  car  was  moving  on  the  up  grade, 
when  the  boy  fell,  about  six  or  eight  feet 
in  front  of  the  horses.  '  A  spectator  hailed 
the  driver,  who,  however,  took  no  ap- 
parent notice,  and  made  no  effort  to  stop 
the  car.  His  hand  was  not  on  the  brake. 
After  the  car  ran  over  the  boy,  the  driver 
took  hold  of  the  brake,  and  stopped  the 
car.  Held,  that  the  question  of  his  negli- 
gence was  for  the  jury. — Block  v.  Harlem 
Bridge,  H.  &  F.  Ry.  Co.,  9  N.  Y.  S.  164. 

7.  In  an  action  for  personal  injuries  sus- 
tained bv  plaintiff  in  a  collision  between 
bis  truck  and  defendant's  horse-car,  the 
court  refused  defendant's  request  to  in- 
struct that,  if  the  driver  of  the  car  was  ex- 
ercising reasonable  care,  and  did  what  a 
reasonably  prudent  man  would  have  done 
under  similar  circumstances,  defendant 
iTRs  not  liable,  on  the  ground  that  it  had 
already  charged  that  it  was  the  driver's 
duty  to  keep  entire  control  of  bis  team, 
"as  far  as  practicable, "  and  "to  be  in  a  po- 
sition to  speedily  apply  the  brake,  so  as  to 
enable  him,  as  far  as  practicable,  to  avoid 
Injury  to  others. "  Held,  that  the  refusal 
was  prejudicial  error,  as  the  jurors  could 
not  understand  from  the  charge  whether 
the  driver  was  bound  to  exercise  reasona- 
ble care  under  the  circumstances,  or  the 
highest  degree  of  care.— Moroney  v.  Brook- 
lyn City  R.  Co.,  9  N.  Y.  8.  546. 

Contributory  negligenoe. 

8.  In  an  action  for  injuries  sustained  in 
a  collision  between  plaintiff's  wagon  and 
defendant's  horse-car,  defendant  requested 
an  Instruction  that  if  plaintiff  thought  he 
had  so  stopped  his  wagon  as  to  leave  room 
for  the  car  to  pass,  and  defendant's  driver 
also  thought  he  had  room  to  pass,  and  both 
were  mistaken,  plaintiff  could  not  recover. 
Held,  that  it  was  properly  refused;  for,  if 
plaintiff's  thought  was  the  result  of  ob- 
servation and  prudent  judgment,  and  de- 
fendant's driver's  thought  was  not,  plain- 
tiff would  be  free  from,  and  defendant's 
driver  guilty  of,  negligence.  —  Gumb  v. 
Twenty-Third  St.  Ry.  Co.,  9  N,  Y.  S.  816. 

9.  It  was  proper  to  refuse  to  charge  that 
if   plaintiff    knew   that  his  wheels  were 


standing  on  defendant's  track,  and  saw  the 
car  approaching  at  a  rate  of  speed  that  ren- 
dered a  collision  imminent,  and  he  made 
no  attempt  to  avoid  that  collision,  he  wm 
negligent.  Plaintiff  was  not  bound,  u 
matter  of  law,  to  believe  that  the  rate  of 
speed,  which,  when  first  observed,  if  con- 
tmued,  would  end  in  a  collision,  would  in 
fact  continue.— Oumb  v.  Twentv-Tliird  St 
Ry.  Co..  9  N.  Y.  8.  816. 
_  10.  In  crossing  the  streets  of  a  crowded 
city,  a  person  is  bound  to  use  reasonable 
care;  and  if  he  has  ample  time  to  get 
across,  although  a  vehicle  is  approaching 
he  is  not  guilty  of  contributory  negligence, 
if  he  fall  In  attempting  to  do  so. — Fenton 
V.  Second-Ave.  R.  Co.,  9  N.  Y.  8.  163. 

11.  Plaintiff,  a  woman  80  years  old,  a  lit- 
tle deaf,  but  not  near-sighted,  testified  that 
if  the  cable-car  by  which  she  was  stmck 
was  within  half  of  a  block  of  her  she  conld 
have  seen  it,  but  that  she  neither  saw  nor 
heard  it;  that  it  was  her  habit  to  look  up 
and  down  for  cars  when  at  the  edge  of  a 
street,  but  would  not  say  she  looked  the 
morning  of  the  accident.  An  eye-witness 
testified  that  plaintiff  looked  up  and  down 
the  street  before  crossing  it,  and  that  she 
walked  in  a  stooping  position,  with  her 
head  bent  down,  as  an  old  person  naturally 
goes  along  the  street.  Held  sufficient  evi- 
dence to  justify  afinding  that  plaintiff  used 
reasonable  care  in  crossing  tbe  street. — 
Cowan  v.  Third- Ave.  Ry.  Co.,  9  N.  Y.  & 
610. 

12.  Where  the  evidence  showed  that  a 
bright  boy,  seven  years  of  age,  started  to 
cross  a  crowded  street  in  day-light,  and 
after  crossing  one  car  track  saw  a  car  ap- 
proaching on  the  other  track,  and  turned 
back;  that  a  car  was  also  approaching  on 
the  track  which  he  turned  to  cross  again; 
that  he  fell  on  the  outer  rail,  and  was  run 
over,  and  injured;  and  that  he  would  prob- 
ably have  crossed  in  safety  had  he  not  fall- 
en,—  the  question  of  contributory  negli- 
gence, and  of  the  boy's  capability  of  exer- 
cising judgment  and  discretion,  were  for 
the  jury.— Block  v.  Uarlem  Bridge,  H.  &  F. 
Ry.  Co.,  9  N.  Y.  8. 164. 


HUSBAND  AND  WIFB. 

See,  also.  Divorce;  Marriage. 

Conveyance    to    intended    husband,    see 

Fraudulent  Oomeyancte,  6',  7. 
Rights  of  survivor,  see  Deteeni  and  Di»- 

tribuUon,  1,  3. 

Conveyances  to — Estates  by  entirety. 

1.  Although  lands  are  conveyed  to  hus- 
band and  wife  in  express  terms  as  Joint 
tenants,  yet  they  do  not  take  as  such,  but 
as  tenants  by  the  entirety.— Joos  y.  Fey,  9 
N.  Y.  a  876. 
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"Wife's  separate  estate. 

2.  The  right  of  a  wife  to  bold  property 
la  as  absolute  as  that  of  any  other  person, 
«nd  whether  she  paid  anything  for  it  or 
not  does  not  concern  her  husband's  cred- 
itors, BO  long  as  it  did  not  come  throagb 
•or  ID  some  way  from  him. — Oishei  t.  Gil- 
bert, »  N.  Y.  S.  402. 

Wife's  power  to  contract. 

8.  To  render  a  married  woman  liable  for 
goods  purchased  by  her  on  credit,  it  is  not 
necessary  that  she  should  expressly  charge 
lier  separate  estate. — Van  Mallen  y.  Fuhr- 
man,  9  N.  Y.  S.  878. 

Ciontraots  between. 

4.  A  contract  between  a  husband  and 
-wife,  who  were  then  living  in  a  bouse 
-owned  by  the  wife,  that  the  wife  should 
furnish  the  house,  and  the  husband  the 

grovisions  for  the  table,  for  the  purpose  of 
eeping  boarders,  and  that  they  should 
sbare  equally  in  the  proceeds,  is  valid,  and 
A  recovery  may  be  had  for  board  and  lodg- 
Ingf  urnisbed  under  the  agreement. — Hook 
▼.  Kenyon,  9  N.  Y.  S.  40. 

6.  A  claim  by  a  husband  that  moneys  re- 
-ccived  by  him  from  his  wife  at  different 
times,  during  a  period  of  14  years,  were 
borrowed  under  an  agreement  that  he 
would  repay  them  with  interest  as  she 
may  require,  and  that  certain  securities  he 
liad  delivered  to  her  were  collateral  securi- 
ties for  the  repayment  of  such  loans,  can- 
not be  sustained  when  supported  mainly 
by  his  own  unsupported  testimony  relating 
to  verbal  communications  between  him 
snd  his  wife,  while,  on  the  other  hand,  the 
latter  positively  denies  making  any  loans, 
and  testifies  that  her  husband  voluntarily 
offered  to  manage  her  estate,  and  return  to 
Iher  all  the  increase  thereof,  whether  in- 
vested in  securities  or  his  business,  and  no 
reason  is  disclosed  why  the  securities 
turned  over  to  her  were  all  taken  in  her 
name,  as  if  part  of  her  separate  estate. — 
Abbey  v.  Ferris,  9  N.  Y.  8.  597 

Actions— By  wife. 

6.  Under  Code  Civil  Proc.  N.  Y.  §  460, 
which  provides  that  married  women  may 
sue  and  be  sued  as  if  single,  a  husband  is 
not  a  necessary  or  proper  party  plaintiff  in 
an  action  for  personal  injuries  sustained  by 
his  wife,  though  Laws  N.  Y.  1860,  c.  90,  § 
7,  as  amended  by  Laws  N.  Y.  1862,  c.  172, 
giving  married  women  the  right  to  sue  for 
personal  injuries  as  if  single,  was  repealed 
by  Laws  K.  Y.  1880,  c.  245,  §  1,  snbds.  86, 
88.  Following  Bennett  v.  Bennett,  23  N. 
B.  17.— Campbell  v.  Perry,  9  N.  Y.  a  830. 

Impeachment. 

Of  witness,  see  Witneti,  16, 17. 


INDICTMENT   AND   INTOE- 
MATION. 

Description   of  offense — Joinder   of 

counts. 

Under  Pen.  Code  N.  Y.  §  283,  subd.  2, 
declaring  that  "a person  who  ••♦  in- 
veigles or  entices  an  unmarried  female, 
•  •  *  of  previous  chaste  character,  into  a 
house  of  ill  fame  or  of  assignation,  or  else- 
where, for  Uie  purpose  of  prostitution  or 
sexual  intercourse,  is  guilty  of  abduction; 
and  section  284,  making  penal  the  seduc- 
tion, under  promise  of  marriage,  of  an  un- 
married female  of  previous  chaste  char- 
acter,-^an  indictment  which  charges  in 
several  counts  (1)  that  defendant  in  J.  coun- 
ty seduced  a  certain  woman  under  a  prom- 
ise of  marriage;  (2)  that  in  O.  county  de- 
fendant promised  to  marry  said  woman, 
and  on  the  same  day  seduced  her,  under 
such  promise,  in  J.  county;  and  (8)  that  de- 
fendant«nticed  said  woman  from  O.  coun- 
ty to  J.  county  for  the  purpose  of  prostitu- 
tion,— states  acts  that  may  constitute  dif- 
ferent crimes,"  within  Code  Crim.  Proc. 
N.  Y.  §279,  providing  that,  where  "the  acts 
complained  of  may  constitute  different 
crimes,  such  crimes  may  be  charged  in 
separate  counts. " — People  v.  Grotty,  9  N. 
Y.  a  987. 

lufoncy. 

See  Ovardian  and  Ward;  Parent  and  Uhiid. 

Infrin^ment. 

Of  trade-marks,  see  Trad&-Mark$. 

INJUNCTION. 

Against  street-railway  companies,  see  Em- 
inent DonMin,  18-17. 

Preliminary  injunctions. 

1.  Where  a  suit  to  restrain  a  threatened 
breach  of  contract  is  pending,  and  final 
judgment  therein  may  be  haa  before  the 
breach  can  inlure  plaintiff,  a  preliminary 
injunction  will  not  be  granted. — Metropol- 
itan Exhibition  Co.  v.  Ward,  9  N.  Y.  8.  779. 

2.  In  an  action  to  enjoin  a  city  from 
discharging  sewage  into  a  creek,  on  the 
ground  that  it  will  pollute  the  ice  in  plain- 
tiff's pond,  18  miles  down  the  stream,  a 
preliminary  injunction  will  be  set  aside 
when  the  proof  preponderates  in  favor  of 
the  absence  of  injury,  and  the  case  can  be 
tried  on  its  merits  before  another  winter, 
and  plaintiff's  ice  cannot  be  injured  in  the 
mean  time.— Finger  v.  City  of  Kingston,  9 
N.  Y.  a  175. 

Bestraining  suit. 

8.  In  an  action  in  equity  to  settle  in  one 
suit  numerous  claims  to  a  fond  held  by 
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plaintiffs,  and  thus  avoid  harassing  litim- 
tion,  an  injunction  may  issue  restraining 
the  prosecution  of  another  action  in  a 
different  court  by  one  of  the  claimants  in 
respect  to  her  interests  alone,  and  to  which 
the  other  claimants  are  not  made  parties. 
—Lawrence  v.  Manning,  9  N.  Y.  S.  223. 

Bestrainlng  breach  of  oontraot. 

4.  Where  a  person  enters  into  a  definite 
contract  to  render  to  another,  and  to  no 
one  else,  personal  services  of  such  a  nature 
that  their  loss  to  the  employer  and  acquisi- 
tion by  another  would  cause  injury  not  to 
be  compensated  for  in  damages,  a  breach 
of  the  contract  in  leavine  the  employer 
and  contracting  with  a  rival  may  be  re- 
strained by  injunction. — Metropolitan  Ex- 
hibition Co.  V.  Ward,  9  N.  T.  8.  779. 

6.  On  a  motion  to  restrain  the  perform- 
ance of  a  play,  being  a  dramatization  of  a 
work  by  defendant  C,  (which  had  been 
dramatized  and  produced  by  the  other  de- 
fendants, it  appeared  that,  plaintiff  having 
snggested  to  C.  that  his  work  coold  be 
successfully  dramatized,  the  latter  wrote 
him:  "That  would  be  nice,  but  I  cannot 
dramatize  It  •  •  •  But  you  could  do 
it,  and.  If  you  will  take  one-half  or  two- 
thirds  of  the  proceeds,  I  wish  you  would. 
Shan't  I  send  you  the  book?"  Plaintiff  re- 
plied: "I  shoaldbe  well  pleased  to  under- 
take the  dramatization.  •  •  •  Shall  be 
glad  if  you  will  send  me  a  copy  of  the 
book, "  etc.  Subsequently  plaintiff  read  or 
gave  C.  a  portion  of  the  work,  and,  as  he 
claimed,  was  directed  to  complete  it.  This 
was  denied,  but  it  was  not  suggested  that 
plaintiff  was  told  to  abandon  the  work. 
jteld,  that  the  correspondence  showed  a 
contract  definite  and  certain,  and  one 
which  could  be  specifically  performed  by 
C.,  and  that,  it  appearing  that  the  other 
defendants  had  notice  of  plaintiff's  rights, 
the  motion  would  be  granted. — House  v. 
Clemens,  9  N.  Y.  a  484. 

Bestraining     erection     of    wooden 
building. 

6.  The  erection  of  a  frame  dwelling- 
house  on  a  city  lot  will  not  be  enjoined,  at 
the  instance  of  an  adjoining  owner,  where 
the  complaint  contains  no  statement  from 
which  it  can  be  inferred  that  there  would 
be  any  special  damage  to  plaintiff  aside 
from  the  fact  that  a  city  ordinance  pro- 
hibits the  erection  of  wooden  buildings. — 
Young  v.  Scheu,  9  N.  Y.  a  849. 

Against  municipal  board. 

7.  A  proposed  contract  between  the 
board  of  electrical  control  of  New  York 
city  and  the  Standard  Electric  Subway 
Company  omitted  all  reference  to  a  reso- 
lution previously  adopted  by  the  board  des- 
ignating the  streets  and  avenues  on  which, 
and  limiting  the  time  within  which,  sub- 


ways for  the  aeeommodation  of  electric 
wires  were  to  be  constructed  by  the  com 
pany.  The  proposed  contract  provides  that 
all  disputes  as  to  the  use  of  the  subways  shall 
be  referred  to  the  board  of  control,  while 
Laws  N.  Y.  1887,  c.  716,  from  which  the 
board  derives  its  authority,  proTidea  for 
the  settlement  of  such  disputes  by  the  jos- 
tices  of  the  supreme  court  or  the  Judges  of 
the  court  of  common  pleas  or  superior 
court.  The  proposed  contract  also  gives 
the  city  the  option  to  purchase  the  sab- 
ways,  subject  to  all  incumbrances  placed 
thereon  by  the  company,  without  limita- 
tion as  to  the  amount,  while  the  act  de- 
clares that  the  incumbrances  at  the  time  of 
the  purchase  of  the  sobways  bv  the  city 
shall  not  exceed  60  per  cent,  of  their  cost. 
Held,  that  the  execution  of  the  proposed 
contiract  by  the  board  should  be  enjoined 
at  a  tax-payer's  suit,  as  it  is  illegal  and 
wasteful  within  the  meaning  of  IJaws  N. 
Y.  1887,  c.  678,  which  authorizes  the  pros- 
ecution of  an  action  by  a  tax-payer  against 
the  officers  or  commissioners  of  any  mu- 
nicipal corporation  "to  prevent  any  illegal 
official  act  on  their  part,  or  to  prevent  any 
waste  or  injury"  to  the  property  or  funds 
of  the  corporation. — ^Armstrong  ▼.  Grant, 
9  N.  Y.  8.  S8a. 

8.  The  complaint,  in  an  action  to  restrain 
the  mayor,  the  board  of  electrical  control, 
and  other  officials  of  the  city  of  New  York 
from  removing  the  wires  of  plaintiff  from 
certain  poles,  placed  plaintiff's  right  to  use 
the  poles  upon  its  possessing  a  franchise 
under  an  ordinance  giving  it  the  right  to 
place  Its  wires,  etc.,  "according  to  such 
plans  as  may  be  directed,  approved,  or  al- 
lowed by  and  subject  to  the  powers  of  the 
electrical  subway  commissioners,  and  to 
the  provisions  of  chapter  499  of  the  Laws 
of  1885. "  There  were  no  allegations  of  fact 
to  show  that  plaintiff  strung  its  electric 
wires  according  to  the  plans  and  provisions 
referred  to  in  the  ordinance,  or  that  it  had 
received  a  permit  from  the  board  of  elec- 
trical control  to  use  the  poles  for  the  wires, 
but  it  merely  alleged  that  it  strung  its  wirea 
"pursuant  to  the  authority  conferred  npon 
it  by  law. "  Held,  that  no  right  to  an  in- 
junction was  shown. — East  River  Electric 
Light  Co.  T.  Qrant,  9  N.  Y.  &  817. 

Against  one  not  a  party. 

9.  In  an  action  to  foreclose  a  mortga^ 
given  by  a  corporation  on  its  real  estate  in 
Texas,  to  secure  its  corporate  bonds,  the 
complaint  alleged  that  a  receiver  had  been 
appointed  of  the  mortgagor  in  a  suit  in 
New  York;  that  the  order  appointing  him 
was  of  no  effect,  so  far  as  tbe  rights  of  the 
mortgagee  were  concerned;  that  the  re- 
ceiver claimed  to  have  issued  certificates 
of  indebtedness,  which  must  be  junior  to 
the  lien  of  the  mortgage.    Upon  an  appli- 
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cation  by  the  receiver  in  the  action  in 
which  he  was  appointed,  an  injunction  was 
issned,  apon  an  order  to  show  cause,  with- 
ont  making  the  mortgagee  a  party  defend- 
ant, restraining  the  mortgagee  from  assail- 
ing in  the  foreclosure  suit  the  appointment 
or  powers  of  the  receiver.  Held  that,  as 
the  right  of  the  receiver  to  issne  certificates 
having  a  right  to  payment  over  the  preced- 
ing mortgage  was  a  legitimate  8uI)Ject  of 
litigation  in  the  foreclosure,  and  as  Code 
Civil  Proc.  N.  Y.  §f  603,  604,  regulating  the 
practice  of  obtaining  an  injunction,  were 
intended  to  provide  for  the  injunction  only 
against  a  party  to  the  action  and  those  act- 
ing nnder  him,  the  order  granting  the  in- 
Janction  was  erroneous,  aqd  wonTd  be  re- 
versed.—"Walton  V.  Orand  Belt  Copper  Co., 
»N.  Y.  B.  876. 

Interferenoe  of  telephone  and  eleo- 
trio  railway  wires. 

10.  Plaintiff,  a  telephone  company,  had 
anthority  to  string  its  wires  along  certain 
streets,  and  sued  to  restrain  defendant 
from  operating  its  electric  railway  on  the 
same  streets  on  the  ground  that  it  inter- 
fered with  the  telephone  communication. 
Upon  the  motion  for  an  injunction  pendente 
Ute,  it  appeared  that  the  adoption  bv  either 
party  oi  the  "metallic  circuit"  would  obvi- 
ate the  electrical  interference  complained 
of  by  plaintiS,  and  that  it  would  be  much 
cheaper  for  the  telephone  company  to  con- 
stmct  it  than  for  tne  railway.  Held,  that 
an  order  granting  the  injunction  would  be 
vacated,  upon  defendant  stipulating  that 
the  court  might  determine  on  the  trial  and 
adjudge  to  plaintiS  such  recovery  for  the 
expense  and  damage  to  it  by  reason  of  its 
constrncting  a  metallic  circuit  as  might  be 
Just  and  equitable,  and  upon  defendant 
^ving  a  bond  for  payment  to  plaintiff  of 
ttie  amount  awarded  against  it. — Hudson 
River  Tel.  Co.  v.  Watervliet  Turnpilce  &  R 
Co.,  9N.  Y.ai77. 

Violation. 

11.  The  National  Trotting  Association, 
an  organization  composed  in  part  of  driv- 
ing parl(  and  track  associations,  and  or- 
ganized for  the  promotion  of  trotting  in- 
terests, was  enjoined  from  investigating  a 
charge  of  fraud  then  pending  before  a  com- 
mittee of  the  association  known  as  the 
"  Board  of  Review, "  or  from  passing  any  or- 
der of  suspension  or  expulsion  in  the  case, 
or  from  taking  any  further  action  in  re- 
spect to  said  charge.  HeiA,  in  proceedings 
for  contempt,  that  the  Congress  of  the 
National  Trotting  Association,  composed 
of  the  owners  and  representatives  of  each 
local  race- course  within  this  association, 
being  a  different  organization,  and  created 
for  other  purposes,  could  suspend  the 
plaintiff  from  all  privileges  on  the  courses 


in  membership  with  the  National  Trotting 
Association  until  the  injunction  was  dis- 
solved, and  the  charge  of  fraud  legally  in- 
vestigated by  the  board  of  review. — Stand- 
ard Stock  Farm  v.  Nation^  Trotting 
Ass'n,  9  K.  Y.  S.  898. 

INSOLVENCY. 

See,  also.  Atgignmeni  for  Benefit  of  Ored' 
itori;  BankTuptey. 

Discharge. 

Code  Civil  Proc.  S'.  Y.  §  2162,  requires 
the  schedules  accompanying  the  petition 
of  an  insolvent  for  a  discharge  from  his- 
debts  to  state  the  place  of  residence  of  eacli 
creditor;  and  section  2165  requires  only  6' 
weeks'  publication  of  the  order  for  cred- 
itors to  show  cause  why  the  petition  should 
not  be  granted,  if  they  reside  within  lOO 
miles  of  the  place  where  cause  is  to  be 
shown,  and  10  weeks  if  one  or  more  of 
them  reside  at  a  greater  distance.  Held, 
that  as  the  proceedings  are  special,  and  a» 
astrict  compliance  with  statutory  requisites 
is  necessarv.  schedules  accompanying  the 

Eetition,  which  contain  the  street  numbers, 
ut  fail  to  state  the  city,  town,  or  village 
of  the  creditor's  place  of  residence,  are 
fatally  defective,  and  give  the  court  no  ju- 
risdiction to  proceed. — In  re  Cohen,  9  N. 
Y.  S.  49a 

Instructions. 
See  Orimindl  Law,  6;  Tritti,  1-8. 

INSUBANOE. 

Assignment  of  policy. 

1.  Where  an  assignment  of  a  life  Insur- 
ance  policy  by  the  assured  to  his  creditor, 
though  prima  faeie  absolute,  was  treated 
by  all  parties  as  intended  for  security 
merely,  and  the  creditor  himself  did  not 
claim  the  entire  amount  of  insurance,  bat 
on  the  death  of  the  assured  surrendered 
the  policy  and  assignment,  with  the  notes 
which  it  was  intended  to  secure,  on  pay- 
ment of  his  claim  by  the  insurer,  it  is  not 
essential  that  a  court  of  equity  should  de- 
cide that  the  assignment  was  intended  as 
security  merely,  before  bringing  suit  in  the 
city  court  of  New  York  to  enforce  pay- 
ment of  the  balance  of  the  policy  to  the 
representatives  of  the  assured. — Cushman 
V.  Family  Fund  Soc,  9  N.  Y.  S.  278. 

Application. 

2.  A  life  insurance  policy  made  the 
statements  in  the  application  part  of  the 
contract.  The  application  warranted  the 
answers  "to  be  full,  complete,  and  true. " 
In  answer  to  the  question  as  to  who  was 
his  usual  medical  attendant,  the  assured 
answered,  "Dr.  8., "  and  he  was  then  asked 
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'When,  and  for  what,  his  services  had  been 
required,  and  he  answered,  for  his  family. 
In  an  action  on  the  policy,  the  evidence 
showed  that  the  only  medical  attendant  of 
the  assured  for  a  year  prior  to  his  death, 
which  occurred  less  than  three  months 
from  the  application,  was  one  W.;  and 
there  was  no  evidence  that  S.  ever  attend- 
ed him.  Held,  that  there  was  such  abreach 
■of  warranty  as  would  avoid  the  policy. — 
Phillips  V.  New  York  Life  Ins.  Co.,  9  N.  Y. 
8.  886. 

iUonditioDa  of  policy — ^Waiver. 

8.  Afire  insurance  policy,  payable  to  a 
mortgagee  of  the  premises,  provided  that 
it  should  be  void  if  the  mortgage  was  fore- 
«losed  without  the  company  s  consent  A 
decree  of  foreclosure  was  obtained  Febxn- 
ary  4th.  On  February  2d  the  mortgagee's 
attorney  wrote  the  company,  announcing 
the  pendency  of  the  suit,  and  asking  a 
written  consent.  The  company  made  no 
Answer.  On  February  10th  the  premises 
were  burned.  Notice  of  loss  was  at  once 
given  by  the  mortgagee,  and  the  company 
made  no  objection  to  the  loss  papers,  ex- 
cept that  the  statement  was  not  made  by 
the  assured.  The  local  agent,  with  knowl- 
edge of  the  letter  of  February  2d,  stated  to 
the  mortgagee,  after  the  fire,  that  it  was  all 
right.— he  would  get  his  money.  Ifeld, 
that  there  was  either  a  waiver  of  the  condi- 
tion, or  a  neglect  to  refuse  the  consent  as 
promptly  as  the  occasion  required,  whereby 
the  mortgagee  was  deprived  of  all  power 
to  protect  himself  by  new  insurance  In 
case  of  a  refusal.— Armstrong  v.  Agricult- 
ural Ins.  Co.,  9  N.  Y.  8.  878. 

4.  There  being  an  express  provision  in 
the  policy  that  the  company  might  cause 
investigation  and  appraisal  to  be  made 
without  being  deemed  to  have  waived  any 
forfeiture,  no  waiver  could  be  inferred  by 
the  reference  of  the  matter  after  the  fire  to 
an  adjuster  for  Investigation  and  appraisal. 
—Hill  v.  London  Assur.  Corp.,  9  N.  Y.  8. 
«00. 

5.  A  fire  insurance  policy  expressly  stip- 
ulated that  no  officer  of  the  company 
•hould  be  held  to  have  waived  any  of  the 
terms  and  conditions  of  the  policy  unless 
such  waiver  was  indorsed  upon  the  policy. 
The  insured  delivered  the  policy  to  the 
Agent  of  the  company  to  procure  its  con- 
sent to  a  removal  of  the  insured  property, 
and  the  agent  returned  it  without  indorse- 
ment of  any  kind,  and  informed  the  in- 
sured that  all  proper  formalities  had  been 
complied  with,  lleld,  that  a  forfeiture  re- 
sulted from  a  removal. — Hill  v.  London 
Assur.  Corp.,  9N.  Y.  8.  500. 

Arbitration  clause. 

6.  Where  a  fire  insurance  policy  requires 
the  loss  to  be  determined  by  three  arbitra- 
tors, two  of  whom  are  to  be  chosen  by  the 


company  and  the  insured,  respectively, 
and  the  third  to  be  chosen  by  these  two. 
the  company  is  responsible  for  the  acts  of 
the  one  chosen  and  recognized  by  it,  where 
he  is  a  man  who  has  often  before  acted  for 
the  company  in  the  same  capacity,  and  has 
been  zealous  in  its  behalf. — Bishop  v. 
Anicultural  Ins.  Co.,  9  N.  Y.  S.  SSO. 

7.  Where  the  arbitrator  so  chosen  by  the 
company  has  prevented  the  selection  of  a 
third  person  by  his  refusal  to  agree  to  any 
of  the  persons  suggested  and  chosen  by 
the  arbitrator  selected  by_  the  insured,  the 
company  cannot,  in  a  suit  on  the  policy, 
raise  the  objection  that  the  losa  has  not 
been  determined  by  three  arbitrators  as 
provided  by  the  policy. — Bishop  ▼.  Agri- 
cultural Ini.  Co.,  9  N.  Y.  a  850. 

Froofls  of  loss. 

8.  Where  a  policy  is  payable  to  the  mort- 
gagee of  the  insured  premises,  as  his  inter- 
est may  appear,  he  is  the  "assured,"  with- 
in the  meaning  of  a  clause  in  the  policy 
requiring  the  "assured"  to  deliver  the  pre- 
liminary loss  statement. — Armstrong  ▼. 
Agricultural  Ins.  Co.,  9  N.  Y.  S.  878. 

Waiver. 

9.  An  adjuster  and  general  agent  of  i 
fire  insurance  company,  by  his  statements 
to  the  assured  that  he  need  not  make  oat 
any  proofs  of  loss,  binds  the  company  to  a 
waiver  of  the  right  to  insist  that  proofs  of 
loss  should  have  been  furnished  within  a 
certain  time,  in  accordance  with  a  condi- 
tion in  the  policy  requiring  them,  unless 
waived  by  the  company  in  writing. — Bish- 
op v.  Agricultural  Ids.  Co.,  9  N.  Y.  &  350. 

Release. 

10.  PlaintifF  insured  his  famitnre  and 
household  goods  against  loss  by  fire  or  col- 
lapse of  building.  The  building  collapsed 
in  consequence  of  an  excavation  made  by 
his  landlord  onanadjoininglot,  and  plain- 
tiff sued  the  landlord  for  the  loss,  inter  aUa, 
to  his  goods  and  merchandise.  The  action 
was  settled  by  the  landlord  paying  a  sum 
of  monev  to  plaintiff,  who  executed  a  re- 
lease under  seal  against  all  claims  and  de- 
mands whatsoever,  and  sued  the  insurance 
company  for  the  proportion  of  his  loss 
above  such  amount  Held,  that  the  insur- 
ance company  was  released  to  the  full  ex- 
tent to  which  the  landlord  was  released.— 
Dilling  V.  Draemel,  9  N.  Y.  a  497. 

Actioiis  on  policies — ^Pleading. 

11.  Where  the  complaint  alleges  that 
plaintiff  demanded  of  defendant  the 
amount  due  ber  under  the  certificate,  which 
she  is  informed  and  believes  amounts  to 
$8,000,  the  failure  to  deny  such  allegation 
must  be  taken  as  an  admiasion  that  that 
sum  is  due  on  the  certificate,  unleaa  it  is 
invalid  for  reasons  stated  in  the  answer.— 


Digitized  by 


Google 


INDEX. 


ioo.> 


Doty  ▼.  New  York  State  Mat.  Ben.  Aaa'n. 
9  N.  Y.  8.  42. 

Eridenoe. 

12.  In  an  action  on  a  life  ingnrance  certifi- 
cate, where  there  is  nothing  in  the  contract 
OJF  insurance  requiring  the  notice  of  death 
to  state  its  cause,  plaintiff  need  only  prove 
death ;  the  cause  being  a  matter  of  defense. 
—Buffalo  Loan,  Trust  &  Safe-Deposit  Co. 
T.  Knights  Templar  &  Masonic  Mat  Aid 
AM'n,  9  N.  Y.  S.  846. 

18.  A  witness  having  testified  on  Us  di- 
rect examination  that  he  had  had  experi- 
ence in  Judging  what  was  indicated  by 
refuse  after  fires,  it  was  competent  for  de- 
fendant to  ask  him  on  cross-examination 
as  to  how  many  other  fires  he  had  had. — 
Schlesingen  y.  Springfield  Fire  &  Marine 
Ins.  Co.,  9  N.  Y.  B.  W. 

14.  A  question  put  to  plaintiff  as  to  "what 
was  the  amount  of  loss  and  damage"  by 
reason  of  the  fire,  called  for  the  result  of  a 
calculation  upon  such  facts  as  the  witness 
might  choose  to  consider,  and  was  prop- 
erly excluded. — Schlesingen  t.  Springfield 
Fire  &  Marine  Ins.  Co.,  9  N.  Y.  S.  727. 

15.  In  an  action  on  a  policy  covering  a 
stock  of  goods  the  most  important  wit- 
nesses for  plaintiffs  were  their  clerks  and 
one  of  the  plaintiffs,  and,  instead  of  prov- 
ing the  amount  of  merchandise  on  hand  at 
the  time  of  the  fire  by  their  books  of  ac- 
count, they  produced  an  inventory  of  goods 
on  hand,  made  six  months  before  the  fire; 
and.  to  show  the  changes  of  stock  In  the 
mean  time,  numerous  white  and  yellow 
slips  of  paper,  made  by  the  clerks,  were  put 
in  evidence,  the  white  slips  being  claimed 
to  show  the  goods  sent  into  the  base- 
ment where  the  fire  occurred,  and  the  yel- 
low slips  to  show  the  goods  sent  out  of  the 
basement.  Held,  that  this  testimony  did 
not  incontrovertibly  show  that  the  amount 
claimed  by  plaintiff  as  loss  and  damage 
was  correct. — Schlesingen  v.  Springfield 
Fire  &  Marine  Ins.  Co.,  9  N.  Y.  S.  727. 

16.  In  an  action  on  a  policv  on  the  life 
of  plaintiff's  husband,  defenaant  pleaded 
false  statements  in  relation  to  decedent's 
health.  Defendant's  witnesses  testified 
that  before  the  application  was  made  the 
applicant  was  afflicted  with  Tarious  ail- 
ments. Defendant  also  proved  plaintiff's 
oral  and  written  admissions  that  her  hus- 
band spit  blood;  that  his  health  had  en- 
tirely given  out;  and  that  he  had  contracted 
chronic  diarrhea,  which  was  followed  by 
epileptic  fits,  which  resulted  in  general  de- 
bility, and  caused  his  death.  It  further 
proved  declarations  of  the  insured  that  he 
had  had  chronic  diarrhea,  and  other  ail- 
ments. Plaintiff  denied  making  the  oral 
admissions,  and  testified  that  she  did  not 
know  the  contents  of  the  papers  contain- 
ing the  written  admissions,  and  that  she 


never  knew  of  her  husband  having  the  al- 
leged diseases;  that  his  health  was  good; 
and  that  he  had  attended  to  his  business, 
except  when  he  had  some  slight  indisposi- 
tion, until  his  last  sickness.  Several  other 
witnesses  testified  that  they  had  known 
plaintiff's  husband,  and  had  been  with  him 
more  or  less,  and  had  never  observed  indi- 
cations of  any  disease.  Held,  that  the 
question  was  properly  submitted  to  the  ju- 
ry, and  that  a  verdict  for  plaintiff  would 
not  be  disturbed. — Doty  v.  New  York. 
State  Mat.  Ben.  Ass'n,  9  N.  Y.  8.  42. 
Instructions. 

17.  A  charge  that  if  the  applicanthad  had 
any  of  the  diseases  alleged  in  the  answer, 
or  had  had  any  severe  illness  or  injury,  or 
his  general  healtL  had  not  been  good,  or 
that  he  had  concealed  any  of  the  facts 
mentioned  in  the  answer,  then  the  certifi- 
cate was  void,  and  plaintiff  could  not  re- 
cover, is  sufficient,  without  taking  up  each 
particular  disease,  on  defendant's  request, 
and  charging  in  regard  to  it,  both  as  to 
warranty  and  concealment.— Doty  v.  New 
York  State  Mut.  Ben.  Ass'n,  8  N.  Y.  &  42. 
Aooident  insurance. 

18.  There  can  be  no  recovery  in  an  ac- 
tion at  law  on  an  accident  insurance  cer- 
tificate providing  for  the  payment  of  the' 
amount  to  be  collected  by  an  assessment  of 
all  the  members  at  the  time  of  the  accident, 
not  exceeding  $1,000,  where  there  is  nei- 
ther allegation  nor  proof  of  the  amount 
which  would  have  been  realized  on  an  as- 
sessment, or  that  an  assessment  would, 
have  yielded  any  amount. — Martin  v.  Eq- 
uitable Ace.  Ass'n,  9  N.  Y.  S.  16. 
Mutual  benefit  insurance. 

19.  Laws  N.  Y.  1879,  c.  18B,  incorporat- 
ing a  mutual  aid  society,  provides  (section 
2)  that  its  object  is  to  assist  and  support 
members  or  their  families  in  case  of  want, 
sickness,  or  death.  Section  8  provides  for 
a  beneficiary  fund.  Section  4  provides  that 
the  beneficiary  fund  may  be  provided  and. 
set  apart  to  the  families,  heirs,  or  legal  rep- 
resentatives of  deceased  or  disabled  mem- 
bers, or  to  such  persons  as  such  deceased 
members  may,  wnile  living,  have  directed. 
The  beneficiary  fund  shall  not  be  liable  to- 
be  seized,  taken,  or  appropriated  by  any 
legal  or  eqaitable  process,  to  pav  any  debt 
of  such  deceased  member.  Held,  that  a. 
member  has  no  property  interest  in  the 
beneficiary  fund,  and  a  designation  of  a. 
beneficiary  to  receive  the  money  and  pay 
the  member's  debts  is  invalid.  Reversing  7 
N.  Y.  S.  B.— Boasberg  v.  Cronan,  9  N.  Y.  S. 
664. 

20.  A  certificate  of  membership  In  a. 
mutual  life  insurance  association  declared 
that  within  60  days  after  proof  of  the  death, 
etc.,  the  amount  therein  mentioned  should 
be  payable  from  the  death  fund  at  the 


Digitized  by 


Google 


1006 


IKDBX. 


time  of  th«  death,  or  from  any  moneys  that 
should  be  realized  to  the  fund  from  the 
next  assessment  made  after  the  death,  and 
"no  claim  should  be  otherwise  due  or  pay- 
able, except  from  the  reserve  fnnd,  as 
hereinafter  provided. "  It  also  provided 
that,  if  the  death  fund  was  insufficient  to 
meet  existing  claims  by  death,  an  assess- 
ment should  be  made  on  every  member 
whose  certificate  was  in  force  at  the  date 
of  the  death  last  assessed  for,  and  the  net 
Amount  received  from  such  assessment, 
(less  20  per  cent,  for  the  reserve  fund.) 
as  provided  in  the  constitution  and  by- 
laws, shall  go  into  the  death  fnnd.  The 
constitution  provided  that,  whenever  the 
mortuary  fund  was  insufficient  to  meet  a 
death  claim  in  full,  there  should  be  paid 
in  full  satisfaction  of  such  claim  a  sum  pro 
rata  of  the  membership  and  benefits  in 
force  at  the  time  of  the  death.  The  com- 
pany required  each  person  proposing  to 
become  a  member  to  pay  a  certain  sum, 
which  was  called  "First  death  assessment. " 
The  assured  was  the  first  member  to  die. 
And  the  death  fund  at  his  death  was  insuffi- 
cient to  pay  the  claim;  and  assessments 
were  made  to  meet  it.  Held,  the  claim  was 
not  satisfied  by  paying  the  amount  of  the 
death  fund  on  band  at  the  time  of  the 
death,  and  that  the  proceeds  of  the  assess- 
ments made  to  meet  it  should  be  appropri- 
ated to  the  full  satisfaction  thereof.  — 
Wadsworth  ▼.  Jewelers'  &  Trsdesmea's 
C0..9N.  Y.  aWl. 

Mutual  benefit   insuranoe  —  Action 

on  oertifloate. 

21.  An  action  at  law  is  maintainable  on 
a  certificate  of  life  insurance  issued  bv  a 
mutual  benefit  association.  Following 
O'Brien  v.  Society,  38  N.  B.  954.— Doty  v. 
New  York  Stote  Mnt.  Ben.  Ass'n,  9  M.  Y. 
B.  43. 

33.  The  by-laws  of  a  life  insurance  asso- 
ciation provided  that  a  member  might  at 
Any  time  withdraw  therefrom  by  giving 
notice  in  writing  of  his  intention  to  do  so. 
And  paying  all  assessments  and  dues  to  date. 
Held,  in  an  action  on  his  certificate  after  his 
death,  that  a  notice  of  withdrawal  by  de- 
cedent was  a  bar  to  the  action,  though  the 
company  had  not  assented  or  dissented,  nor 
erased  his  name.— Cramer  v.  Masonic  Life 
Assn.  9  N.  Y.  8.  856. 

23.  In  an  action  on  a  life  insurance  cer- 
titicnte,  where  the  question  of  membership 
is  in  issue,  evidence  showing  that  deceased 
had  given  notice  of  withdrawal  is  admis- 
sible, though  the  withdrawal  Is  not  plead- 
ed.— Cramer  v.  Masonic  Life  Ass'n,  9  IT. 
Y.  8.  856. 

Interest. 

See  Uaury. 

As  damages,  see  Salt,  4. 


Joinder. 

Of  causes,  see  Aetion, 
parties,  see  Partiet,  4-S, 

JUDGMENT. 

By  de&olt. 

1.  An  order  denying  a  motion  to  open  a 
default  will  not  be  disturbed  where  the 
moving  papers  merely  show  that  plaintifE. 
who  was  an  attorney,  left  the  coart-room  a 
short  time  before  the  case  was  called,  leav- 
ing "some  one"  in  attendance  to  answer 
should  the  case  be  called,  and  that  plaintiff 
was  absent  about  16  minntes,  and  'upon 
his  return  he  learned  that  his  case  was  dis- 
missed on  motion  of  defendant's  attorney,* 
and  it  is  not  even  asserted  that  plaintiit 
was  ready  and  intended  to  go  to  trial. — 
Clute  V.  Mahon,  9  N.  Y.  a  718. 
Bets  adjudlcata — Counter-olalm. 

3.  An  omission  to  set  up  a  counter-claim 
arising  on  an  independent  cause  of  action 
does  not  preclude  a  subsequent  snit  there- 
on.—Potter  V.  Gates.  9  N.  Y.  &  87. 

Iiien. 

8.  Code  Civil  Proc  N.  Y.  §  2558,  provides 
that  the  county  clerk  shall  docket  the  de- 
crees of  the  surrogate  as  pres^bed  by  law 
for  the  docketing  of  a  Judgment  of  the  su- 
preme court,  and  that  "the  docketing  of 
such  a  decree  has  the  same  force  and  effect; 
the  lien  thereof  may  be  suspended  or  dis- 
charged, and  the  decree  may  be  assigned 
or  satisfied,  as  if  it  was  such  a  judgment  * 
Held,  that  a  surrogate  cannot  discharge  the 
lien  of  his  decree  after  it  has  been  docketed. 
—In  re  Underhill's  EsUte,  9  N.  Y.  a  457. 
Collateittl  attack. 

4.  In  a  contest  between  Judgment  credit- 
ors, as  to  who  should  profit  by  a  decree 
setting  aside  the  debtor's  assignment,  evi- 
dence as  to  what  transpired  between  one  of 
such  creditors  or  his  attorney  and  the  debt- 
ors, tending  to  show  a  collusive  under- 
standing with  regard  to  the  Judgment  re- 
covered by  such  creditor,  is  not  objectiona- 
ble, as  involving  an  attack  on  such  jadg- 
ment.— Childs  v.  Latham.  9  N.  Y.  a  619. 

5.  Under  Code  Civil  Pro&  N.  Y.  §  81«, 
subd.  8,  withholding  Jurisdiction  from  the 
city  court  of  New  York  in  actions  agalnit 
an  executor  or  administrator  in  his  indi- 
vidual capacity,  a  Judgment  recovered  in 
that  court  against  an  administrator  is  void, 
though  he  appeared  and  answered  in  the 
action,  and  may  be  adjudged  such  by  the 
surrogate  in  the  accounting  proceeding 
by  the  administrator. — ^In  re  Radde's  I^- 
tate,  9  N.  Y.  8.  8ia. 

SatlBfaotion. 

6.  Where  a  Judgment  has  been  improp- 
erly satisfied,  the  proper  remedy  for  tha 
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-party  aggrieved  is  to  vacate  the  aatisfac- 
-tion  and  restore  the  Judgment,  after  which 
the  lien  can  be  enforced. — Dundee  Nat. 
Bank  v.  Wood,  9  N.  Y.  S.  851. 

^A-mendment. 

7.  A  Judgment  in  ejectment  for  plaintiff 
may  be  amended  where  it  fails  to  specifr 
plaintiff's  estate  in  the  property  recovered, 
«■  required  by  Code  Civil  Proa  N.  Y.  § 
1519.— Qasz  ▼.  Strick,  9  N.  Y.  8.  408. 

8.  It  is  no  objection  to  the  amendment 
of  a  Judgment  in  ejectment  for  plaintiff 
that  another  Judge,  atipecial  term,  has,  on 
motion  of  defendant,  vacated  it,  and  grant- 
-ed  a  new  trial  under  Code  Civil  Proc  M.  Y. 
§  1625,  which  reqaires  a  new  trial  to  be 
granted  the  party  against  whom  the  judg- 
ment is  rendered  on  payment  by  him  of 
costs  and  damages.  Bach  action  of  the 
Judge  being  merely  ministerial,  the  rale 
that  one  Judge  at  special  term  shall  not 
-overrule  the  decision  of  another  Judge, 
bat  leave  the  party  aggrieved  to  bis  appeal, 
does  not  apply.— Oasz  ▼.  Strick,  9  K.  Y.  & 
408. 

9.  A  Judgment  in  ejectment  for  plaintiff, 
"without  costs  to  either  party,''  though 
plaintiff  was,  under  the  statute,  entitled  to 
them,  may  at  a  subsequent  term  of  the 
court  be  amended  so  as  to  award  the  costs 
to  him.— Gasz  v.  Strick,  9  N.  Y.  8.  408. 

10.  Where  plaintiff,  on  entering  judg- 
ment, credits  thereon  the  amount  of  an  in- 
sufficient tender  made  before  suit  brought, 
and  paid  into  court,  he  is  properly  allowed 
to  correct  the  mistake,  and  enter  Judgment 
for  the  full  amount,  and  then  credit  the 
«nm  tendered,  so  as  to  preserve  his  right 
to  costs.— Goldstein  v.  Stern,  9  N.  Y.  8. 
274. 

Opening  and  vacating. 

11.  A  motion  to  vacate  a  Judgment,  on 
the  ground  that  the  appearance  of  the  at- 
torney was  unauthorized,  is  properly  de- 
nied, after  the  death  of  the  attorney,  and 
«f  the  defendant  who  retained  him,  where 
it  appears  tlukt  the  moving  party  has  been 
guilty  of  laches,  and  refuses  to  submit  him- 
self generally  to  the  Jurisdiction  of  the 
court,  so  that  it  is  impossible  to  cross-ex- 
amine him  as  to  his  knowledge,  and  the 
authority  from  him  to  his  attorney. — Yilas 
v.  Butler,  9  N.  Y.  8.  82. 

12.  Code  Civil  Proc.  K.Y.  g  724,  limiting 
the  time  within  which  application  should 
be  made  for  relief  from  a  decree  taken 
through  "mistake,  in  advertence,  surprise, 
or  excusable  neglect, "  does  not  apply  to  a 
decree  which  the  court  had  no  power  to 
make.  In  such  case  there  is  no  limitation. 
-In  re  Underbill's  Estate,  9  N.  Y.  8.  4S7. 

18.  To  enable  a  defendant  served  out  of 
the  state  to  come  in  and  defend,  under 
Code  Civil  Proc.  N.  Y.  §  445,  permitting  a 
defendant  thus  served  to  defend  the  action, 


on  application  and  sufficient  cause  shown, 
withiikooe  year  after  service  of  the  notice 
of  the  Judgment,  and.  in  the  absence  of 
such  notice,  within  seven  years,  it  is  not 
incumbent  on  him  to  show  irregularity  in 
the  proceedings  or  anv  defect  in  the  judg- 
ment.—Marvin  V.  Brandy,  9  N.  Y.  8.  593. 

14.  It  is  not  laches  for  a  defendant  served 
out  of  the  state  to  make  an  application  to 
defend  against  the  judgment  rendered 
against  him  at  the  latestperiod  prescribed 
by  Code  Civil  Proc.  N.  Y.  §  445,  where  no 
intervening  facts  appear  rendering  it  un- 
conscionable for  the  application  to  be 
granted.— Marvin  v.  Brandy,  9  N.  Y.  8.  598. 

15.  Sufficient  cause  is  shown  for  grant- 
ing the  application  when  the  proposed  an- 
swer denies  that  defendant  executed  the 
mortgage,  the  foreclosure  of  which  is 
sought  to  be  set  aside,  and  is  sustained  by 
the  moving  affidavits.— Marvin  y.  Brandy, 
9N.  Y.8.B93. 

Judicial  Salea 

Of  decents'  lands,  see  Bxteuton  and  Ad- 
minitiratori,  48-50. 

JTJBT. 
Sttinmonlng. 

It  is  improper  for  the  justice  to  instruct 
the  constable  that  the  parties  to  an  action 
were  farmers,  and  wanted  a  farmer's  Jury, 
and  that  he  was  not  to  summon  jurors 
from  the  village ;  but,  m  the  absence  of  any- 
thing to  the  contrarv,  it  will  be  assumed 
that  the  constable  did  his  duty,  and  sum- 
moned a  jury  without  reference  to  any 
particular  class  of  men. — Oibbons  v.  Van 
Alstyne,  9  N.  Y.  8. 156. 

JUSTICES  OF  THE  FEAOE. 

Validity  of  judgment. 

1.  It  is  not  essential  to  the  validity  of  a 
Justice's  judgment  that  the  return  should 
affirmatively  show  that  the  Justice  waited 
an  hour  after  the  time  mentioned  in  the 
summons  before  proceeding  with  the  cause 
in  the  absence  of  defendant,  as  required 
by  Code  Civil  Proc.  N.  Y.  g  2898.— Knight 
V.  Willson,  9H.  Y.&aO. 

Bevlew  of  judgment. 

2.  Where  the  summons  in  a  justice's 
court  is  served  as  required  by  Code  Civil 
Proc.  N.  Y.  g  2878,  the  fact  that  the  com- 
plaint was  not  sufficiently  served  to  au- 
thorize the  Justice  to  enter  Judgment  by  de- 
fault without  further  proof,  does  not  pre- 
vent the  Justice  from  taking  proof  and  en- 
tering Judgment  accordingly;  and  whether 
he  proceeded  properly,  or  entered  judg- 
ment without  proper  proof,  can  only  be 
considered  in  a  direct  proceeding  to  review 
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the  judgment.— Strickland  y.  Lsraway,  0 
N.  Y.  8.  761.  » 

Presence  of  jiutioe  in  Jury-room. 

8.  The  presence  of  the  JuBtice  in  the 
jury-room,  while  the  jury  were  deliberat- 
ing, without  consent  of  the  parties,  is  re- 
versible error. — Gibbons  ▼.  Van  Alstyne,  9 
N.  Y.  a  166. 

LANDLOBD  AND  TENAITT. 

When  relation  exists. 

1.  A  power  of  attorney,  given  by  a  mort- 
gagor to  his  mortgagee,  to  rent  the  mort- 
gaged premises,  collect  the  rents,  and  ap- 
ply them  to  the  mortgage,  and  for  the  fur- 
ther purpose  of  selling  and  conveying  the 
premises,  does  not  place  the  mortgagee  in 
possession  so  as  to  make  him  the  landlord 
of  a  tenant  to  whom  he  had  let  the  prem- 
ises.—In  re  Hosley,  9  N.  Y.  a  762. 

Termination  of  tenancy — Notioe. 

Z.  Where  a  tenant  is  in  possession  under 
an  indefinite  monthlv  renting,  and  pays 
his  rent  in  advance,  the  most  that  can  be 
inferred,  as  to  any  agreement  on  the  sub- 
ject of  notice  to  termmate,  is  that  a  reason- 
able notice  should  be  given. — Ludington  v. 
Qarlock.  9  N.  Y.  a  84. 

8.  The  failure  by  the  landlord  to  object 
to  the  sufficiency  of  a  notice  of  the  termi- 
nation of  the  tenancy  when  it  was  given, 
and  until  after  the  tenant  bad  moved  out 
and  tendered  the  key,  is  a  waiver  of  a  reg- 
ular notice.  —  Ludington  v.  Qarlock,  9  N. 
Y.  8.  24. 

Removal  of  tenant — Bight  to  recov- 
er possession. 

4.  In  an  action  by  a  landlord  to  remove 
his  tenant,  under  Code  Civil  Proc.  N.  Y.  § 
2281,  for  non-payment  of  rent  and  taxes, 
possession  was  awarded  to  the  landlord, 
and  a  warrant  for  possession  issued.  Sec- 
tion 2236  provides  that  where  a  tenant  is 
removed  for  non-payment  of  rent,  and  the 
unexpired  term  oi  the  lease  has  five  years 
to  run,  the  tenant  may,  within  a  year  after 
the  warrant  is  executed,  pay  or  tender  all 
rent  in  arrear  and  all  costs,  and  shall  be 
thereupon  entitled  to  possession.  Held, 
that  section  22.56  applies  only  to  redemp- 
tion for  non-payment  of  rent,  and  does  not 
entitle  the  tenant  to  resume  possession  on 

Savment  of  the  taxes.— Witty  ▼.  Acton,  9 
:."Y.  8.  247. 

Bights  of  subtenants. 

5.  Where  a  lessee  becomes  insane,  and 
is  thereby  disabled  to  pay  his  rent,  and  in 
conse(|uence  thereof  his  subtenants  are  re- 
moved by  summarv  proceedings,  neither 
he  nor  his  estate  is  liable  to  the  subtenants 
for  the  difference   between  the  rent  re- 


served in  the  subleases  and  the  valne  to 
them  of  the  leasehold  estates. — In  re  Straa- 
burger's  Estate,  9  N.  Y.  8.  204. 

Leases. 

6.  An  agreement  to  occupy  a  part  of  a 
house  for  "a  long  time — for  five  yean  or 
eightyears"— falls  within  8  Rev.  St.  N.  Y. 
(7th  Ed. )  p.  2200,  i$  1.  providing  that  agree- 
ments for  occupation  of  tenements  in  Kew 
York  city,  which  shall  not  particularly 
specify  the  duration  of  such  occupation, 
shall  be  deemed  valid  until  the  lat  day  of 
May  next  after  the  possession  under  snch 
agreement  shall  commence;  and  the  fact 
that  the  rent  was  fixed  at  so  much  per 
month,  and  payable  monthly,  is  immate- 
rial.—Spies  V.  Voas.  9  N.  Y.  a  588. 

Surrender. 

7.  A  tenant,  during  his  term,  vacated  the 
premises,  and  offered  the  keys  to  the  land- 
lord, who  refused  to  accept  them.  The 
next  day  the  keys  were  left  at  Uie  house  of 
the  landlord,  who  thereupon  re-entered  up- 
on the  premises,  and  endeavored  to  lease 
to  others.  Held,  that  a  surrender  and  ac- 
ceptance of  the  lease  were  not  shown. — 
Spies  V.  Voss,  9  N.  Y.  8.  688. 

Holding  over. 

8.  In  an  action  for  rent  for  the  year  com- 
mencing Mav  1,  1889,  on  the  ground  that 
there  was  a  holding  over  after  that  date, 
it  was  shown  by  defendant's  testimony  that 
all  machinery  had  been  taken  from  the 
premises  before  that  date,  and  that  that  and 
the  preceding  davs  were  legal  holidays,  and 
that  on  the  8d  of  May,  by  reason  of  a  civic 
procession,  defendant  was  unable  to  cross 
the  street  with  the  trucks,  but  that  at  that 
time  there  only  remained  some  broken 
boards  upon  the  premises.  Held,  that 
whether  were  was  a  holding  over  was  a 
question  for  the  jury,  and  it  was  error  to 
enter  judgment  for  plaintiff. — Hammond 
V.  Eckliardt,  9  N.  Y.  8.  608. 

9.  Where,  on  the  expiration  of  a  lease, 
there  was  a  stove  and  some  rubbish  left  on 
the  premises,  and  the  key  was  not  tendered 
to  the  landlord  until  the  following  day,  it 
is  a  question  for  the  jury  whether  there 
was  a  tortious  holding  over  snfBcient  to 
imply  a  new  tenancy.— vMcCabe  v.  Evers,  9 
N.  Y.  a  641. 

Bent. 

10.  A  judgment  for  defendant  in  an  ac- 
tion for  rent  will  not  be  disturbed  on  ap- 
peal where  there  is  evidence  tending  to 
show  a  surrender  of  the  premises  by  de- 
fendant, and  acceptance  by  plainuit— 
Harft  V.  Tonnelly,  9  N.  Y.  B.  518. 

Leases. 

See  Landlord  and  Tenant,  t. 
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UBEL  AND  SI<Ain>EB. 

TrlTlleged  oommunioatlons. 

1.  A  statement  by  defendant  concern- 
ing plaintiff's  character,  in  answer  to  an 
inquiry  by  one  who  has  an  interest  in 
knowing,  is  not  privileged  when  made  in 
the  presence  of  other  persons  besides  the 
one  interested.— Webljer  v.  Vincent,  9  N. 
Y.  8. 101.* 

Damages. 

3.  In  an  action  for  slander  against  a  hus- 
band and  wife,  for  words  spoken  by  the 
wife,  a  charge  "that,  as  to  any  words 
spoken  by  the  wife  in  the  absence  of  her 
husband,  and  without  his  knowledge,  a 
jury,  in  awarding  exemplary  damages, 
sliould  not  render  damages  to  as  full  an  ex- 
tent— should  be  more  careful  in  it — than  if 
the  words  were  spoken  by  the  husband,  or 
spoken  with  his  knowledge  or  assent,"  is 
as  favorable  as  the  husband  has  a  right  to 
expect.  —  Webber  y.  Vincent,  0  N.  T.  & 
101. 

Actions  for— Pleading. 

8.  In  an  action  for  slander  the  complaint 
alleged  that  defendant  said  of  plaintiff: 
"We  have  not  paid  him  any  commissions. 
We  have  lent  him  money  which  he  has  not 
repaid.  We  have  done  printing  for  him 
for  which  no  charge  has  been  made;"  that 
the  words  were  spoken  in  answer  to  an  in- 
quiry as  to  whether  commissions  had  been 
paid  by  defendant  to  plaintiff,  and  were 
accompanied  with  "certain  inflections  of 
voice,  glances,  gestures,  and  movements 
indicating  the  ironical  sense  of  the  words, 
*  *  *  and  explaining  the  trne  meaning 
of  the  language  used  to  be  that  the  said 
loan  and  services  were,  in  fact,  payments 
as  commissions  or  rewards;"  that  such 
conversation  took  place  between  defend- 
ant and  an  officer  of  plaintiff's  employer; 
and  that  the  result  thereof  was  that  plain- 
tiff was  discharged  from  his  position.  No 
evidence  was  offered  as  to  the  ironical 
meaning,  inflections  of  voice,  gestures,  etc. 
Beld,  that  a  Judgment  for  plaintiff  could 
not  be  sustained.— Bond  y.  Brewgter,  9  N. 
Y.  8.  616. 

Evldenoe. 

4.  Where  the  answer  in  an  action  for 
slander  puts  in  issue  plaintiff's  good  char- 
acter, and  there  is  evidence  that  her  char- 
acter was  in  fact  bad,  it  is  competent  for 
witnesses  who  know  her  to  state  that  they 
know  her  character  to  be  good,  or  that 
they  have  no  personal  knowledge  to  the 
contrary.— Graves  v.  Gilchrist,  9  N.  Y.  8. 
88. 

5.  Where  a  witness  testifies  that  defend- 
ant used  the  words  alleged  in  the  com- 
plaint, he  may  also  testify  to  the  use  of 
other  words  on  the  same  occasion,  as  the 

V.9N.Y.8. — 64 


whole  transaction  may  be  given  in  evi- 
dence: and  it  is  for  the  jury  to  say  whether 
the  words  were  proved  substantially  as 
alleged.— Webber  v.  Vincent,  9  N.  Y.  a 
101. 

IdenB. 

Of  attachment,  see  Attachment,  12. 

attorneys,  see  Attorney  and  CHeni,  S-S. 
judgment,  see  Judgment,  8. 
mortgages,  see  Mortgages,  8,  4. 

TilMITATION    OP    ACTIONS. 

For  accounting,  see  Exeeutort  and  Adminit- 
trators,  23-24 

When  statute  is  applicable. 

1.  Supplementary  proceedings  are  not 
"an  action  on  a  judgment. "  within  Code 
Civil  Proc.  K  Y.  §  882,  subd.  7,  providing 
that  an  action  on  a  judgment  rendered  in  a 
court  not  of  record  must  be  commenced 
within  six  years.- Green  v.  Hauser,  9  N.  Y. 
8.660. 

Running  of  statute. 

2.  Under  Code  Civil  Proc.  N.  Y.  §  1819, 
providing  that  a  cause  of  action  for  a  dis- 
tributive share  of  a  decedent's  estate  "ia 
deemed  to  accrue  when  the  executor's  or 
administrator's  account  is  judicially  set- 
tled, and  not  before, "  the  claim  of  a  resid- 
uary legatee  under  a  bill  probated  more 
than  20  years  before  the  accounting  is  not 
barred,  where  the  account  shows  that  va- 
rious payments  will  have  to  be  made  before 
the  residuary  legatee's  interest  can  be  as- 
certained.—In  re  May.  9  N.  Y.  8.  785. 

8.  Under  Code  Civil  Proc.  N.  Y.  §  2740, 
providing  that  the  statute  shall  commence 
to  run  against  a  debt  due  an  executor  from 
decedent  from  the  first  judicial  settlement 
of  the  executor's  account;  and  section  2514 
subd.  8,  defining  a  "judicial  settlement"  of 
an  account  as  a  decree  of  the  surrogate's 
court,  whereby  the  account  is  made  con- 
clusive on  the  parties  to  the  special  pro- 
ceeding,— the  statute  will  run  against  the 
executor's  claim  from  the  time  of  a  judi- 
cial settlement  of  his  acconnt  in  proceed- 
ings to  which  testator's  wife  alone  was  cit- 
ed, though  the  remainder  men  were  not 
bound  thereby. — In  re  Willard's  Estate,  9 
N.  Y.  8.  656. 

4.  The  statnte  of  limitations  begins  to 
run  against  an  action  to  recover  money  paid 
under  an  illegal  street  assessment  at  the 
time  the  payment  is  made.  Following 
Diefenthaler  v.  Mayor,  19  N.  E.  48.— Trim- 
mer V.  City  of  Rochester,  9  N.  Y.  S.  695. 

6.  Between  1861  and  1866,  a  merchant  in 
China  shipped  goods  to  another  in  New 
York,  under  an  agreement  whereby  the 
New  York  merchant  was  to  pay  all  neces- 
sary expenses,  including  Insuranoe,  and  to 
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receive  one-half  of  the  net  profits,  which 
agreement  was  sometimes  varied  by  the 
payment  of  fixed  commissions.  The  New 
York  merchant  was  alone  known  in  those 
transactions,  and  between  1864  and  1867  he 
received  various  sums  as  rebates  on  insur- 
ance previously  paid  by  him.  Held  that, 
whether  considered  as  a  partner  or  as  a 
factor,  the  New  Yorli  merchant,  on  the  re- 
ceipt of  the  rebates,  became  clothed  with 
an  implied  trust  to  pay  them  to  the  Chinese 
merchant  without  aemand,  and  that  conse- 
quently the  statute  of  limitations  began  to 
run  from  the  receipt  of  the  rebates,  and 
not  from  the  time  of  demand  by  the  Chi- 
nese merchant. — Middleton  v.  Twombly,  9 
N.  y.  S.  924. 

Pleading. 

6.  Code  Civil  Proc.  N.  Y.  §  883,  subd.  7, 
provides  that  an  action  on  a  judgment  ren- 
dered In  a  court  not  of  record  must  be  com- 
menced within  six  years.  Section  876  pro- 
Tides  that  judgments  of  courts  of  record 
•re  "presumed  to  be  paid  and  satisfied  aft- 
er the  expiration  of  20  years."  Section 
418  provides  that  "the  oblection  that  the 
action  was  not  commenced  within  the  time 
limited  can  be  taken  onlv  by  answer. " 
Held,  that  the  defense  of  limitation  in  an 
action  on  a  justice's  Judgment  must  be  set 
up  in  the  answer.— Green  t.  Hauser,  9  N. 

T.  aeco. 

Continuing  ii^nries. 

7.  In  an  action  for  damages  to  abutting 
property  caused  by  the  operation  of  an 
elevated  railroad,  no  recovery  can  be  had 
for  damages  which  arose  more  than  six 
years  prior  to  the  commencement  of  the 
action;  but  all  damages  sustained  within 
the  six  years  may  be  recovered. — Hamilton 
y.  Manhattan  Ry.  Co.,  9  N.  Y.  S.  818. 

US  PENDENS. 

Canoellatlon  of  notice. 

Under  Code  Civil  Proc.  N.  Y.  §  1674, 
providing  that,  if  a  plaintlfl!  who  has  filed 
a  notice  of  pendency  of  action  neglects  un- 
reasonably to  proceed,  the  court  may  order 
the  notice  canceled,  an  order  of  cancella- 
tion is  properly  made  when  the  applica- 
tion shows  a  judgment  of  dismissal  volan- 
tarily  entered  by  plaintiff,  an  affirmance  of 
the  judgment  rendered  against  him,  and 
prejudice  to  defendant  arising  from  the 
continuance  of  the  notice  uncanceled. — 
Leunun  v.  Stiles,  9  N.  Y.  S.  858. 

lilTEBABT  FROFEBTY. 

Title  to  manuscript. 

In  replevin  for  literary  manuscript  the 
evidence  showed  that  plaintiff,  who  was  a 
college  professor,  had  conceived  the  idea 


which  led  to  its  preparation,  and  bad  for 
80  years  gathered  material  for  it;  that  de- 
fendant was  a  young  man,  who  had.  a 
short  time  before  the  preparation  of  the 
manuscript,  been  a  student  at  the  college: 
that  he  and  plaintiff  labored  together  on 
the  work,  plaintiff  directing  the  sources 
from  which  the  work  should  be  taken; 
that  plaintiff,  by  his  discriminating  exam- 
ination and  correction  of  the  manuscript, 
gave  it  its  really  great  value;  that  after- 
wards defendant,  thinking  he  could  con- 
duct the  work  alone,  worked  without 
plaintiff's  help,  and,  with  his  and  his  sis- 
ters' executive  skill  and  labor,  continued 
and  increased  the  work.  Held  that,  in  the 
absence  of  a  definite  contract,  plaintiff 
was  entitled  to  all  the  manuscript  which 
was  prepared  under  his  supervision  and  in 
accordance  with  his  directions,  and  the 
material  furnished  by  him. — Patera  v. 
Borst.  9  N.  Y.  &  789. 

LOTTEBIES. 

Joint  pnrohase  of  tickets. 

1.  Under  Pen.  Code  N.  Y.  gg  824, 884,  de- 
claring lotteries  to  be  unlawful,  and  a  pub- 
lic nuisance,  though  drawn  in  another 
state,  and  authorized  by  the  laws  of  such 
state,  an  agreement  to  make  a  joint  pur- 
chase of  tickets  in  the  Louisiana  state  lot- 
tery, and  to  share  equaUy  in  the  results,  is 
illegal,  and  cannot  be  enforced  in  the  New 
York  courts,  though  the  tickets  were  act- 
ually purchased  in  New  Orleans. — Good- 
rich V.  Houghton,  9  N.  Y.  S.  214. 

2.  Plaintiff  and  defendant  agreed  to 
make  a  joint  purchase  of  tickets  in  the 
Louisiana  state  lottery,  and  share  eqnallv 
in  the  results.  After  the  drawing,  defend- 
ant informed  plaintiff  that  their  tickets  had 
drawn  a  prize;  and  it  was  arranged  that 
the  money  should  be  sent  by  express  to  de- 
fendant, who  promised  to  divide  it  with 
plaintiff.  HeUi,  that  the  promise  bad  ref- 
erence to  the  original  bargain,  which  was 
illegal,  and  afforded  no  basis  for  a  recov- 
ery oy  plaintiff  of  her  share  of  the  money 
when  received  by  defendant. — Goodrich  v. 
Houghton,  9  N.  Y.  S.  214 

Magistrates. 

See  JiuHeet  of  Vis  Peae$. 

HANDAlfUS. 

To  water  company. 

Mandamu*  will  lie  to  compel  a  water 
company,  incorporated  under  Acta  N.  Y. 
1873,  c.  787,  as  amended  by  Laws  1^5.  a 
422,  for  the  purpose  of  supplying  a  village 
'and  its  inhabitants' with  water,  to  per- 
form its  contract  with  a  consumer  who  has 
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Said  the  rates  legally  dne;  but  it  is  not  suf- 
cient  if  he  tenders  a  bond  to  pay  what- 
ever rates  the  court  may  adjudge.— People 
v.  Green-  Island  Water  Co.,  9  N.  Y.  S.  168. 

MABBIAQB. 

What  oonstitates. 

Upon  an  issue  whether  anon -ceremonial 
marriage  between  decedent  and  A.  had 
been  consumated  between  April  8,  1888, 
when  the  former  executed  his  will,  and 
April  28, 1884.  when  he  executed  a  codicil, 
there  was  evidence  that  in  1888  A.  was  a 
servant  in  decedent's  employ;  that  an  illi- 
cit intercourse  was  then  commenced  be- 
tween them;  that  in  January,  1884,  dece- 
dent placed  her  in  a  tenement  house  in 
New  York  city,  where  a  child  was  born, 
while  he  took  a  suite  of  rooms  at  an  hotel 
in  the  city;  that  during  this  period  the  cod- 
icil was  executed,  leaving  a  legacy  to  A., 
by  her  maiden  name,  and  also  one  to  the 
child,  giving  it  his  own  name;  and  that 
during  this  time  decedent  did  not  hold  her 
out  as  his  wife.  There  was  also  evi- 
dence that  decedent  called  A.'s  mother 
bis  mother  prior  to  the  making  of  the 
codicil,  and  that  he  bought  a  house  about 
the  time  the  codicil  was  executed  which 
he  said  was  for  "his  family,"  or  "for  his 
wife  and  family."  His  business  partner 
testified  that  on  April  24  or  26,  1884,  de- 
cedent stated  to  him  that  his  social  stand- 
ing, and  the  ignorance  of  the  girl,  would 
not  admit  of  his  marrying  her  at  that  time. 
Held,  that  on  April  28,  1884,  the  parties 
had  not  passed,  by  mutual  consent,  from 
a  state  ot  illicit  intercourse  into  that  of 
marriage.— In  re  Gall's  WUl,  »  N.  Y.  a 
46e. 

IIASTEB  AND  SERVANT. 

Compensation. 

1.  Plaintiff  entered  defendant's  employ 
under  a  written  agreement  to  receive  for 
his  services  one-iourth  part  of  the  net 
profits  of  the  business,  "to  be  paid  him  as 
follows:  The  sum  of  $20  each  week  dur- 
ing said  employment,  and  at  the  end  of 
each  year's  business  •  •  •  such  a  sum 
as.  added  to  the  aggregate  amount  of  such 
weekly  payments,  shall  equal  the  one- 
fourth  of  the  net  profits  of  said  business. " 
He'd,  that  defendant  was  not  entitled  to 
have  the  weekly  payments  to  platntiS 
treated  as  part  of  the  expense  account, 
and  that  the  profits  were  properly  esti- 
mated on  the  finished  sales  while  plain- 
tiff was  in  defendant's  employ.— Brlggs  v. 
Groves,  9  N.  Y.  8.  765. 

Aotlon  for. 

2.  In  an  action  for  salary,  where  the  term 
of  employment  has  not  expired  by  limita- 


tion, plaintiff  is  not  required  to  show  a 
continuance  of  the  employment  in  order 
to  make  ont  a  prima  fade  case,  as,  in  the 
abfience  ot  proof  to  U>e  contrary,  its  con- 
tinuance will  be  presumed.— Berg  y.  Car- 
roll, 9  N.  Y.  8.  809. 

8.  Kor  is  it  incumbent,  in  such  action, 
for  plaintiff  to  show  an  actual  rendition  of 
services;  readiness  to  act  under  directions 
of  defendant  l>eing  all  that  can  be  required. 
—Berg  V.  Carroll,  9  N.  Y.  8.  509. 

Haster'B  liability  for  servant's  torts. 

4.  In  an  action  for  false  arrest  by  defend- 
ants' floor-walker  on  a  charge  of  shop- 
lifting, defendants'  store  superintendent 
testified  that  it  was  the  floor-walker's  duty 
to  report  to  him  when  a  person  was  detect- 
ed in  shop-lifting,  and  that  "we  [himself 
and  subordinates]  never  apprehend  a  per- 
son on  suspicion."  There  was  also  evi- 
dence that  it  was  the  floor-walker's  duty 
to  look  after  thieves,  and  to  arrest  persons 
caught  in  the  act  of  stealing.  Meld,  that 
the  evidence  warranted  a  finding  tliat  it 
was  within  the  scope  of  the  floor- walker's 
employment  to  arrest  persons  for  shop- 
lifting.—Mallach  V.  Ridley,  9  N.  Y.  8.  922. 

6.  A  store-keeper  is  liable  for  mistreat- 
ment ot  a  cnstomer  by  an  employe. though 
the  employe  was  not  acting  within  the 
scope  of  his  employment. — Mallach  v.  Rid- 
ley, 9  N.  Y.  a  922. 
Negligenoe  of  master. 

6.  Plaintiff's  son,  14  years  old.  was  hired 
by  defendant  to  saw  logs,  under  defend- 
ant's directions,  with  another  boy,  IS  years 
old.  The  log,  which  weighed  about  8,600 
pounds,  was  placed  with  its  middle  on  a 
projecting  stnmp,  standing  on  a  steep  hill- 
side. Plaintiff's  son  was  placed  on  the  hill 
above  the  log,  and  directed  to  stay  there; 
but  after  a  time  he  changed  places  with  the 
other  boy,  who  was  below  the  log.  .  When 
the  log  was  sawed  through,  the  two  pieces 
rolled  down  the  hill  over  plaintiff's  son, 
and  killed  him.  Defendant  was  near 
enough  to  see  or  hear  the  log  roll.  Seld, 
in  an  action  to  recover  for  the  death  of  de- 
ceased, that  whether  defendant  was  guilty 
of  negligence,  and  deceased  of  contribu- 
tory negligence,  were  questions  for  the 
jury,  and  that  it  was  error  to  order  a  non- 
suit.—Skaarup  V.  Stover,  9  N.  Y.  8.  92. 

7.  While  plaintiff  was  cutting  bauds  for 
defendants'  threshing-machine,  the  "table" 
on  which  he  was  standing  became  de- 
tached, and  he  was  thrown  upon  the  ma- 
chine, and  injured  by  the  teetn  of  the  cyl- 
inder. The  "table"  was  attached  to  the 
machine  by  means  of  horizontal  hinges, 
and  was  prevented  from  slipping  by  a  soft- 
wood cleat,  which  rested  against  a  hard- 
wood peg.  The  vibration  of  the  machine 
caused  constant  friction  between  the  cleat 
and  the  peg.    The  evidence  showed  that 
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the  cleat  wbb  worn  by  use,  and  that  its  de- 
fective condition  would  have  been  appar- 
ent on  careful  examination.  Held,  that  de- 
fendants' negligence  was  a  question  for 
the  jury.— aneider  v.  Treichler,  9  N.  Y.  8. 
684. 

8.  Plaintiff,  while  naing  an  elevator  in 
performing  his  duty  as  defendants'  em- 
ploye, was  injured  by  reason  of  the  ele- 
vator's refusing  to  stop.  The  evidence 
showed  that  the  defective  condition  of  the 
elevator  was  due  to  repkirs  begun  Aat  day, 
and  not  finished;  that  plaintiff  had  no 
notice  of  this,  though  defendants  knew 
that  the  repairs  could  not  be  completed; 
and  that  the  reason  the  steam  was  on  the 
elevator  was  that  one  of  defendants  had 
insisted  that  goods  be  sent  up  by  it.  Held, 
that  the  proof  was  sufficient  to  warrant  a 
finding  that  defendants  were  negligent. — 
Dervin  v.  Herrman,  9  N.  Y.  8.  722. 

9.  Plaintiff's  intestate  was  employed  in 
a  quarry.  Defendant's  foreman,  knowing 
that  a  hole  drilled  and  charged  in  a  per- 
pendicular wall  of  rock  had  failed  to  ex- 
plode, placed  workmen  to  drill  new  holes 
near  the  unexploded  one,  and  directed  in- 
testate to  drill  other  holes  near  the  bottom 
of  the  wall,  and  underneath  the  upper 
workmen.  The  unexploded  blast  unex- 
pectedly exploded,  and  a  fragment  of  rock 
struck  and  killed  intestate.  The  court 
charged  the  jury  to  find  for  defendant  if 
the  explosion  occurred  from  the  possible 
carelessness  of  the  workmen  drilling  near 
the  unexploded  blast,  but  not  if  it  occurred 
from  percussion  or  concussion,  or  from 
sparks  flying  from  drills  near  it,  unless  in- 
testate was  chargeable  with-  contributory 
negligence.  Held,  that  the  charge  was  as 
favorable  to  defendant  as  he  had  a  right  to 
demand,  and  that  a  verdict  for  plaintiff 
would  not  be  disturbed.— CuUen  v.  Norton, 
9  N.  y.  8. 174. 

NegUgenoe  of  fellow-servantB. 

10.  The  R.  Company,  having  the  right  to 
run  its  trains  over  defendant's  track  be- 
tween O.  and  F.,  subject  to  the  rules  of 
defendant,  sent  out  a  special  train,  which 
was  held  at  F.  for  orders.  An  order  was 
sent  by  defendant  to  run  the  special  train 
to  O.,  but  no  notice  of  such  order  was  sent 
to  the  manager  of  the  shifting  engine  in 
defendant's  yard  at  0.;  the  engineer  of 
which,  on  seeing  the  train  approaching, 
abandoned  his  engine.  A  collision  oc- 
curred, and  the  shifting  engine  went  for- 
ward with  increased  speed,  and  into  an 
engine  of  the  &  Company,  on  which  plain- 
tiff's intestate  was  fireman.  Held,  that  the 
fact  that  deceased  and  the  engineer  of  the 
speciul  train  were  fellow-servants  did  not 
affect  the  question  of  defendant's  liability; 
the  rule  of  non-liability  for  the  negligence 
of  a  fellow-servant  applying  only  when 


the  action  is  brought  against  the  common 
master.— Nary  v.  New  York,  O.  &  W.  Ry. 
Co..  9  N.  Y.  8.  168. 

MECHANICS'  LIENS. 

Who  may  olaim. 

1.  A  contract  for  the  erection  of  a  build- 
ing provided  that  the  owner  ahonld  deduct 
from  the  moneys  otherwise  due  thereun- 
der the  amount  which  might  be  allowed  to 
lienholders  prior  to  the  discharge  of  the 
notices  of  lien  in  one  of  the  ways  provided 
by  law.  The  contractor  obtained  a  loan 
from  a  bank.and  assigned  to  it  an  equivalent 
amount  of  the  money  due  or  to  grow  dne  un- 
der the  contract.  Subsequently,  in  consid- 
eration of  work  and  materials  furnished  the 
buildings,  he  assigned  another  portion  of 
the  moneys  dne  or  to  become  due  under 
the  contract  to  oneT.,  subject  to  the  prior 
transfer  to  the  bank.  Held  that,  it  not  ap- 
pearing that  the  assignment  to  T.  was  ac- 
cepted as  a  payment  of  the  indebtedness. 
there  was  no  waiver  by  T.  of  his  right  to 
file  a  lien  for  the  same  work  and  materials. 
— Moran  ▼.  Murray  Hill  Bank,  8  N.  Y.  & 
715. 

Notice  of  claim. 

2.  A  notice  of  mechanic's  lien,  which 
falsely  states  that  all  the  work  and  materi- 
als for  which  the  claim  is  made  have  been 
actually  performed  and  furnished,  is  mis- 
leading and  invalid. — Close  v.  Clark,  9  N. 
Y.  8.  m. 

8.  Laws  K.  Y.  1886,  c.  842,  g  1.  (4  Rev.  St., 
8th  Ed.,  p.  2698, )providingthat  persons  per- 
forming work,  etc.,  in  erecting  any  house, 
etc.,  "with  the  consent  of  the  owner, '  may 
have  a  lien  on  the  lot  on  which  the  house 
stands,  and  (section  4)  that  the  notice  of 
lien  shall  state  "the  name  of  the  owner, 
lessee,  general  assignee,  or  person  in  pos- 
session of  the  premises,  against  whose  in- 
terest a  lien  is  claimed, "  does  not  require 
the  notice  of  lien  to  state,  in  so  many 
words,  that  a  lien  is  claimed  against  the 
interest  of  any  particular  person  or  owner, 
but  is  satisflea  when  the  names  of  the  per- 
sons against  whose  interest  the  lien  is 
claimed  are  given  with  a  statement  of  the 
facts  subjecting  their  interesu  to  the  lien. 
—Ross  V.  Simon,  0  N.  Y.  S.  586. 

Enforcement. 

4.  Laws  N.  Y.  1882,  c.  410,  §  1830.  (con- 
solidation act,)  providing  that,  in  actions 
to  foreclose  a  mechanic's  lien,  "all  parties 
who  have  filed  claims  nnder  this  title  may, 
by  answer  in  such  action,  set  forth  the 
same,"  does  not  confer  upon  a  subcon- 
tractor the  right  to  set  up  his  lien  in  an  ac- 
tion prior  to  the  commencement  of  which 
no  claim  had  been  filed  bv  him. — Moran  t. 
Murray  Hill  Bank,  9  N.  Y.  &  716. 
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5.  Where  the  complaint  in  an  action  to 
foreclose  a  mechanic's  lien  alleges  that 
plaintiffs  furnished  all  the  materials  for 
the  building,  it  is  competent  for  defendant 
to  show  under  her  general  denial  that  cer- 
tain lumber  was  supplied  bv  her.— Close  t. 
Clark.  9  N.  T.  8.  588. 

6.  Where  an  action  to  foreclose  a  me- 
chanic's lien  is  tried  on  the  assumption 
that  it  WHS  brought  to  recover  for  material 
furnished  to  a  contractor,  to  whom,  at  the 
time  of  the  filing  of  the  notice  of  lien,  there 
was  money  due  from  the  owner,  defend- 
ants should  be  permitted  to  show  in  de- 
fense, though  not  alleged  in  the  answer, 
that  the  contractor  had  not  completed  the 
work;  the  amount  of  work  uncompleted: 
the  cost  of  completing  the  work;  and  any 
payments  made  to  the  contractor  on  ac- 
count of  the  contract.— Frazier  t.  HcQuck- 
In,  9  N.  T.  8.  435. 

7.  A  complaint,  in  an  action  to  foreclose 
»  mechanic  s  lien,  which  shows  that  a  build- 
ing has  been  erected  by  the  lessee  of  the 
premises,  and  that  plaintiff  did  part  of  the 
work,  and  has  not  Deen  paid,  and  that  the 
building  was  erected  wiUi  the  knowledge 
and  consent  of  the  owner,  states  a  good 
cause  of  action  against  the  owner,  without 
setting  forth  how,  or  under  what  circum- 
stances, the  consent  of  the  owner  was  giv- 
en. Reversing  8  N.  Y.  S.  2.— Rou  v.  Si- 
mon. »  N.  T.  S!  586. 

MTTiTTIA. 

Dellnquenoy  oourta — Service. 

Under  Military  Code  N.  Y.  §  118,  (Laws 
N.  Y.  1888,  c.  299,)  which  provides  that  a 
•ummons  notifying  a  private  to  appear  be- 
fore the  delinquency  court  may  be  served 
by  mail,  directed  to  his  residence  or  place 
of  business,  a  return  by  the  officer  serving 
a  summons,  stating  that  it  had  been  di- 
rected to  the  private's  "residence  or  usual 
place  of  business, "  without  stating  that 
the  postage  had  been  prepaid,  gives  the 
court  no  jurisdiction  of  his  person. — ^Peo- 
ple v.  Crane,  9  N.  Y.  a  670. 

Minors. 

8ea  Ovardian  and  Ward;  Parent  and  OhUd. 

MOBTQAQEB. 

What  oonstituteB. 

1.  To  prove  that  a  deed  absolute  in  form 
was  in  fact  intended  aa  a  mortgage,  the 
evidence  must  be  plain  and  convincing,  be- 
yond reasonable  controversy. — Shattuck  v. 
Bascom,  9  N.  Y.  S.  934. 

Constmotion  end  eStoot. 

2.  A  mortgage  reciting  that  it  is  given  as 
"security  for  toe  payment  of  any  and  all 


notes,  checks,  and  drafts  indorsed  by  [the 
mortgagee]  for  the  benefit  or  accommoda- 
tion of  Tthe  mortgagor,]  or  of  any  firm  in 
which  [he]  is  interested,  or  in  any  way 
connected, "  will  be  held  to  secure  not  only 
past  but  all  future  indorsements,  when  it 
appears  that,  at  the  time  it  was  executed, 
there  was  but  one  indorsement  outstand- 
ing, and  that  on  a  note  of  the  mortgagor's 
firm.— Farr  v.  Doxtater.  9  N.  Y.  8.  1«. 

Lien — Priorities. 

8.  As  security  for  plaintiff's  indorsement 
of  notes,  the  maker  thereof  gave  him  a 
mortgage  on  land,  bat,  through  an  error  in 
the  description,  it  did  not  include  the  land 
intended  to  be  conveyed.  The  mortgagee 
was  not  recorded,  but  thereafter  another 
mortgage,  correctly  describing  the  proper- 
tv,  was  given,  and  duly  recorded.  Prior  to 
tne  execution  of  the  second  mortgage  a 
judgment  was  docketed  against  the  mort- 
gagor. Plaintiff  had  no  knowledge  of  this 
until  after  the  recording  of  his  mortgage 
and  the  payment  \>j  him  of  the  notes.  Aft- 
er the  recording  of  the  second  mortgage 
the  judgment  was  assigned  for  value  to 
parties  who  had  no  actual  knowledge  of 
the  mortgage.  BeJd,  that  the  lien  of  the 
mortgage  was  snperior  to  that  of  the  judg- 
ment against  the  assignees  as  well  as  the 
judgment  creditor. — Flagler  v.  Malloy,  9 
K.  Y.  8.  578. 
Constmotive  notloe. 

4.  Where  one  resides  in,  and  has  ex- 
clusive control  of,  certain  portions  of  a 
dwelling-house,  under  a  mortgage  from 
the  owner  of  the  fee,  a  subsequent  grantee 
or  mortgagee  has  constructive  notice  of 
his  interest  in  and  lien  on  the  promises. — 
Bassett  v.  Wood,  9  N.  Y.  a  79. 

Asalgninent  of  mortgage. 

6.  Where  a  mortgage  has  been  duly  as- 
signed, any  subsequent  agreement  between 
the  mortgagor  and  mortgagee  cannot  af- 
fect the  rights  of  the  assignee. — Titos  v. 
Haynes,  9  K.  Y.  a  743. 

Foreclosure — Parties. 

6.  A  deed  and  purchase-money  mort- 
gage misdescribed  the  premises.  On  dis- 
covering the  mistake  the  vendor  executed 
a  further  deed,  locating  the  land  as  it 
should  have  been  described,  and  at  the 
same  time  the  parties  made  an  agreement 
correcting  the  mortgage,  and  confirming 
it  as  an  incumbrance.  Held,  that  the  ven- 
dor (mortgagee)  was  not  a  necessary  or 
proper  party  to  an  action  to  foreclose  the 
mortgage,  brought  by  an  assignee  thereof. 
— Haaren  v.  Lyons,  9  N.  Y.  8.  211. 

Practice. 

7.  In  a  suit  to  foreclose  a  mortgage  the 
order  for  service  of  the  summons  by  publi- 
cation bore  the  caption,  "At  a  special 
term,"  etc.,  and  at  the  end  thereof  ap- 
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Seared  in  the  jndgfe's  handwriting,  "Ent. 
[.  W.  R."  It  also  contained  the  usual  re- 
citals of  a  special  term  or  "court"  order: 
"Upon  reading  and  filing"  certain  affidavits 
ana  other  papers,  etc.  Code  Civil  Proc.  ^ 
440,  then  in  force,  prescribed  that  the  or- 
der for  publication  should  be  made,  not  by 
the  court,  but  by  a  Judge.  Held,  that  the 
title  deduced  through  such  a  suit  was  not 
fatally  defective,  as  the  caption  and  direc- 
tion to  enter  might  be  disregarded,  and  the 
order  treated  as  a  chambers  order. — Regan 
v.  Traube,  9  N.  Y.  8.  495. 

Foreclosure — Pleading. 

8.  A  mortgage  which  misdescribed  the 
premiseswas  afterwards  corrected  byagree- 
ment  between  mortgagor  and  mortgagee. 
On  foreclosure  by  an  assignee,  the  com- 
plaint set  forth  the  making  and  delivery  of 
the  mortgage,  its  correction,  and  that  a 
part  of  the  debt  was  due  and  unpaid,  and 
contained  the  necessary  formal  allegations. 
Held,  that  a  demurrer  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  was  properly  overruled. 
— Haaren  v.  Lyons,  9  N.  Y.  8.  811. 

Evidence. 

9.  On  foreclosure,  it  appeared  that  plain- 
tiff's testator  took  a  note  signed  by  defend- 
ant as  principal  and  others  as  sureties,  to 
securewhich  note  the  mortgage  was  execut- 
ed to  the  sureties.  The  latter,  in  consid- 
eration of  their  release  as  sureties,  assigned 
the  mortgage  to  plaintiff.  Held,  that  evi- 
dence that  the  mortgage  was  given  to  the 
sureties  to  indemnify  them  against  damage 
by  reason  of  their  suretyship,  and  not  to 
secure  them  against  liability  on  tbe  note, 
was  as  incompetent  against  plaintiff  as  it 
would  have  been  against  the  mortgagees. 
—Knight  V.  Warren,  9  N.  Y.  8.  880. 

Bedemption. 

10.  A  mortgagee  who  has  sold  the  mort- 
gaged premises  at  foreclosure  sale  is  not  a 
proper  party  to  an  action  to  redeem,  and  is 
not  maae  such  by  an  allegation  in  the  com- 
"plaint  that  she  is  interfering  with  the  rents, 

n  the  absence  of  any  alleged  claim  of  right 
to  do  so  as  owner  or  mortgagee  in  posses- 
sion.—Johnson  V.  Oolder,  9  K.  Y.  a  789. 


t 


MUNICIPAL  CORPOBA- 
TIONS. 

Ordinances. 

1.  An  ordinance  for  the  paving  of  an 
avenue  in  the  city  of  New  York,  which 
provides  for  the  relaying  of  the  cross- 
walks which,  in  the  opinion  of  the  com- 
missioner of  public  works,  should  not  be 
found  to  be  in  good  repair,  or  not  on  a 
grade  adapted  to  a  new  pavement,  is  not 
such  an  unlawful  delegation  of  authority 
as  to  vitiate  an  assessment  made  under  it. 


— Burchell  v.  City  of  New  York.  9N.  Y.  a 

196. 

Police  deportment. 

2.  The  action  of  the  police  commission- 
ers in  dismissing  a  patrolman  for  leaving 
his  post  without  being  relieved,  and  in 
coming  to  the  police  station  so  intoxicated 
as  to  be  unfit  for  duty,  cannot  be  re- 
viewed, where  the  evidence  as  to  the  in- 
toxication is  entirely  uncontroverted. — 
People  V.  French,  9  N.  Y.  8.  262. 

8.  On  the  trial  of  a  policeman  charged 
with  conduct  unbecoming  an  officer,  in 
arresting  a  saloon-keeper  for  the  violation 
of  the  excise  laws,  and  agreeing  with  him 
to  make  tbe  charge  that  of  exposure  for 
sale  instead  of  for  an  actual  sale,  for  the 
consideration  of  |25,  the  saloon-keeper 
testified  that  defendant  first  arrested  his 
bar-tender,  and  then  arrested  the  witness 
at  his  own  suggestion,  and  discharged  the 
bar-tender;  that  witness  was  taken  to  the 
station  and  discharged;  that  he  gave  de- 
fendant $10,  because  it  was  a  big  favor  he 
had  done,  taking  witness  instead  of  the 
bar-tender;  and  that  no  contract  was  made 
for  the  payment  of  the  money.  The  arrest 
was  made  at  half  past  1  in  the  morning, 
when  it  was  apparent  the  law  was  being 
violated  by  having  the  saloon  open.  The 
officer  denied  receiving  the  money.  Held, 
that  the  action  of  the  commissioners  in 
discharging  defendant  would  be  affirmed. 
—People  V.  McClave,  9  N.  Y.  8.  263. 

4.  A  park  policeman  was  charged  with 
being  off  his  post,  and  sitting  down  and 
having  a  can  of  beer  in  the  gate  box  at  one 
of  the  entrances  to  the  park.  His  expla- 
nation that  he  went  into  the  box  to  drink 
his  coffee  was  met  by  the  testimony  of  the 
sergeant  that  there  was  no  coffee  in  the 
box,  and  no  arrangement  by  which  to  heat 
coffee;  and  there  was  also  testimony  that, 
upon  the  approach  of  the  sergeant,  relator 
attempted  to  hide  himself  by  getting  on 
the  floor.  Held,  that  the  testimony  was 
sufficient  to  sustain  a  finding  that  the 
charge  was  true.— People  ▼.  Robb,  9  N.  Y. 
8.881. 

6.  The  record  stated  the  testimony  of  the 
relator  as  follows:  "John  J.  Qninn,  [re- 
lator,] being  duly  sworn,  testified  aa  fol- 
lows: Question.  Are  yon  guilty,  or  not 
guilty?  Answer.  I  am  guilty  of  going  in 
the  box  for  the  simple  purpose  of  drink- 
ing my  coffee.  •  •  •  Q.  But  yon  were 
there,  sitting  down?  A.  No,  sir;  I  deny 
sitting  down."  Held,  that  it  did  not  ap- 
pear that  relator  was  wrongfully  compelled 
to  be  sworn  as  a  witness  against  himself. 
—People  V.  Robb,  9  N.  Y.  &  831. 

Contracts. 

6.  A  contract  with  a  city  to  z«pair  a 
bridge  provided  that  the  city  engineer 
could,  with  the  consent  of  tbe  commor 
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council,  vary  the  quantity  of  worlE  daring 
its  progress;  that  all  vaiuable  material 
found  in  tlie  structure  should  be  the  prop- 
erty of  the  city,  and  be  used  by  the  con- 
tractors, who  should  allow  for  it  such  sum 
as  the  engineer  should  deem  equitable; 
that  by  the  return  of  the  engineer  the 
amount  of  the  labor  and  material  should 
be  computed;  and  that,  in  case  of  any  dis- 
pute, the  engineer's  decision  should  be 
final.  Held,  that  the  engineer  had  no  au- 
thority to  vary  the  contract  without  the 
consent  of  the  common  council;  that  his 
return  was  conclusive  on  the  contractors, 
and  no  recovery  could  be  had  by  them  for 
additional  work  not  included  therein,  al- 
though necessary  for  the  safe  construction 
of  the  work;  and  that  ibe  engineer  bad  no 
right  to  give  to  the  contractors  stone  taken 
from  the  old  structure,  and  used  in  the 
new,  but  it  was  his  duty  to  fix  the  amount 
to  be  allowed  therefor,  to  be  deducted  from 
the  final  payment  when  the  work  was  com- 

gleted.— Dillon  v.  City  of  Syracuse,  9  N.  Y. 
.98. 

7.  Where  a  contract  to  grade  a  street  re- 
quired the  work  to  be  done  to  the  satisfac- 
tion of  the  commissioner  of  public  works, 
and  according  to  the  plans  and  specifica- 
tions, and  a  certificate  of  completion  and 
acceptance  has  been  signed  by  the  com- 
missioner of  public  works,  and  other  offi- 
cers connected  with  street  improvements, 
and  it  is  not  denied  that  the  work  was  done 
as  directed  by  those  officers,  a  contention, 
after  the  street  has  been  in  use  for  four 
years  without  objection  to  the  work,  that 
the  rock  was  not  taken  out  below  the  curb, 
as  required  by  the  contract,  cannot  be  sus- 
tainecl;  and  a  verdict  is  proper! v  directed 
for  the  contract  price  of  the  work.— Brady 
V.  City  of  New  York,  9  N.  Y.  a  898. 

Bepairing  streets. 

8.  Laws  N.  T.  1888,  c.  819,  §  S.  declares 
that  the  provisions  of  the  Albany  city 
charter  as  to  ordinary  repairs  to  g^ranite 
block,  or  other  kind  of  square  stone,  pave- 
ment, shall  apply  to  Trinidad  asphalt  pave- 
ment, if  selected  by  the  propertyowners, 
to  be  laid  on  Delaware  avenue.  The  char- 
ter (Laws  1888.  c.  298,  tit.  10.  §  8)  provided 
that  "the  carriage  way  of  all  streets  now 
paved,  or  that  may  be  hereafter  paved, 
with  granite  blocks,  or  other  kind  of  square 
stone  pavement,  *  •  ♦  shall  be  charged 
upon  said  city."  An  ordinance  to  pave 
Delaware  avenue  with  Trinidad  aspnalt, 
(the  pavement  selected  by  the  property 
owners,)  directed  the  board  of  contract  to 
require  the  contractor  to  agree  "to  keep 
the  said  pavement  In  repair  for  seven  years 
from  ana  after  its  acceptance  by  the  city, 
without  expense  to  the  city,  or  abutting 
property  owners. "  Held,  that  a  contract 
embodying  this  provision  was  void,  as  the 


eftect  of  it  was  to  throw  upon  the  property 
owners  the  expense  of  keeping  tne  pave- 
ment in  repair,  where  such  expense  was 
only  chargeable  upon  the  city. — People  v. 
Maher,  9  K.  Y.  S.  94. 

9.  Oertiorari  to  review  the  action  of  the 
board  in  letting  the  contract,  and  not  an 
application  for  reduction  of  the  assess- 
ment to  be  levied,  was  the  remedy  of  the 
property  owners,  as  it  could  not  be  told 
that  lower  bids  might  not  have  been  made 
if  the  specifications  bad  not  contained  the 
objectionable  provision. — People  t.  Ma- 
her, 9  N.  Y.  a  94. 

Ck>ntrol  of  streets — Coasting. 

10.  Defendant  city  authorized  the  use  of 
"small  sleds,  or  sleds  without  horses, "  for 
sliding  or  riding  on  a  street.  While  on 
such  street,  plaintiff  was  injured  by  a  large 
bob-sled  loaded  with  13  or  14  persons. 
Held,  that  whether  or  not  plaintiff's  hurt 
came  from  the  use  of  the  street  as  the  res- 
olution intended,  and  such  use  of  a  public 
street  was  improper,  were  questions  of 
fact,  for  the  jury,  and  that  their  verdict  in 
favor  of  the  city  would  not  be  disturbed. — 
Arthur  v.  City  of  Cohoes,  9  N.  Y.  8. 160. 

Defeotlve  street. 

11.  Although  a  municipal  corporation 
has  actual  notice  of  a  dangerous  accumula- 
tion of  ice  and  snow  on  a  sidewalk,  it  is, 
nevertheless,  absolved  from  the  imputa- 
tion of  negligence  if  there  was  no  reason- 
able opportunity  to  remove  the  danger  be- 
tween the  time  of  its  first  appearance  and 
the  happening  of  an  accident. — O'Connor 
V.  City  of  New  York,  9  N.  Y.  S.  492. 

Public   improTements — Bights    of 

property  owners. 

12k  Where  an  owner  of  unimproved  lands 
in  a  city,  for  the  purpose  of  converting 
them  into  building  lots,  conveys  a  portion 
to  the  city  for  a  street,  and  then  petitions 
the  common  council  for  an  ordinance  pro- 
viding for  the  grading  and  paving  of  the 
entire  street,  and  for  flagging,  etc.,  the 
sidewalks,  he  cannot  object  that  the  con- 
tract for  the  work  is  illegal  because  it  pro- 
vides that  the  street  shall  be  graded  for  its 
entire  width,  and  that  the  necessary  exca- 
vations would  involve  a  trespass  upon  bis 
lands  outside  the  lines  of  the  street,  where 
all  the  proceedings  had  his  approval  until 
the  cost  of  the  work,  as  shown  by  the  low- 
est bid,  was  made  known. — People  v.  Ma- 
her, 9  N.  Y.  8.  124. 

18.  Laws  N.  Y.  188S.  c.  113,  as  amended 
bjr  Laws  1884,  c.  281,  providing  for  a  com- 
mission to  assess  damages  "whenever  the 
grade  of  anv  street  •  *  •  in  an  v  incor- 
porated village  in  this  state  shall  be 
changed  or  altered. "  to  the  injury  of  the 
owners  of  houses  already  existing  on  ad- 
Joining  lots,  applies  to  the  change  ot  a 
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grade  ^hlch  was  that  of  the  natural  surface 
of  the  earth. — HcCall  ▼.  Village  of  Sarato- 
ga Springs,  9  N.  Y.  8.  170. 

U.  Where  bj  an  assessment  the  entire 
cost  of  a  street  pavement  was  imposed  on 
the  property  fronting  on  the  avenue,  though 
a  former  ordinance  required  a  railroad  com- 
pany to  pay  for  25  feet  of  the  pavement  in 
the  middle  of  the  avenue,  a  property  own- 
er who  had  paid  the  assessment  in  igno- 
rance of  the  ordinance  was  entitled  to  re- 
cover baclc  the  excess  over  and  above  that 
amount  for  which  his  property  was  liable. 
— Burchell  v.  City  of  New  York,  9  N.  Y.  8. 
196. 

15.  The  Utica  city  charter,  (Laws  N.  Y. 
1870,  c.  28.)  providing  that  the  "common 
council  is  hereby  authorized  to  require 
all  railroad  companies  operating  street 
railroads  in  any  of  the  streets  of  the  city 
to  repave  between  their  trades,  and  at 
least  two  feet  in  width  on  each  side  there- 
of, whenever  the  common  council  shall 
deem  such  repavement  necessary, "  is  man- 
datory, and  an  assessment  levied  on  abut- 
ting owners  for  the  repavement  of  snch 
portion  of  the  street  is  illegal  and  void. 
— Qllmore  v.  City  of  Utica,  9  N.  Y.  a  912. 

Taking  seotirity  for  taxes. 

16.  The  city  of  Buffalo,  being  author- 
ized by  title  1,  §  1,  of  its  charter,  (Laws 
1870,  c.  619,)  to  take,  purchase,  and  hold 
and  convey  real  and  personal  property  as 
its  purposes  may  require,  has  full  power 
to  accept  a  mortgage  on  real  estate  as  se- 
curity for  taxes  which  had  accrued  there- 
on.—Clark  V.  Locke.  9  N.  Y.  8.  918. 

Water  rates. 

17.  A  vendee  of  land  in  New  York  city 
is  charged  with  notice  of  the  New  York 
consolidation  act,  (LawsN.  Y.  1882,  c.  410, 
§  850.)  authorizing  the  commissioner  of 
public  works  to  establish  scales  of  rent 
for  supplying  water,  and  to  modify  and 
increase  them  from  time  to  time,  and  mak- 
ing charges  for  rent  a  lien  on  the  build- 
ings; and  the  commissioner  is  not  es- 
topped to  raise  to  the  proper  amount  the 
back  rent  for  supplying  a  building  with 
water,  by  the  fact  that  the  vendee,  when 
he  purchased  the  building,  examined  the 
books  in  the  commissioner's  office,  and 
found  a  less  amount  charged  against  it. 
— Reid  V.  City  of  New  York,  9  N.  Y.  a 
6U7. 

AotloiiB. 

18.  Laws  N.  Y.  1886,  c.  572,  provides  that 
no  action  against  any  city  having  a  popu- 
lation of  over  50,000,  for  personal  injury 
sustained  through  its  negligence,  shall  be 
maintained,  unless  commenced  within  one 

J  rear  after  cause  of  action  accrued,  nor  un- 
ess  notice  of  the  intention  to  commence 
such  action,  and  of  the  time  and  place  at  | 


which  the  injuries  were  received,  shall 
have  been  filed  with  the  counsel  to  the 
corporation  within  six  months  after  the 
cause  of  action  shall  have  accrued.  Bdd 
not  complied  with  by  the  filing  of  a  daim 
with  the  comptroller  of  the  city,  under  the 
consolidation  act,  and  the  forwarding  of 
the  same  to  the  corporation  counsel,  and 
an  examination  thereafter  of  the  claimant 
by  the  latter  officer  within  six  months  aft- 
er the  cause  of  action  accrued. — Babcoek 
V.  City  of  New  York,  9  N.  Y.  a  868. 

Mutual  Benefit  Iiuraxaiioe. 

See  Insurance,  19-28. 

NEQUGENCK 

See,  also.  Hone  and  Street  Bailroade,  5-lS; 
Matter  and  Servant,  6-9;  Bailroad  Cemp*- 
tltM,  2-& 

What  oonstittites. 

1.  That  a  panel  of  a  stove  in  a  railway 
station  falls  from  its  place  while  an  em- 
ploye is  raking  the  fire  Is  saflScient  evi- 
dence of  negligence  on  the  part  of  the 
company  to  go  to  the  jury,  in  an  action  by 
a  passenger  injured  thereby,  and  to  sus- 
tain a  virdict  in  his  favor. — Wilson  ▼. 
Brooklyn  El.  R.  Co.,  9  N.  Y.  a  277. 

2.  Plaintiff's  husband  was  killed  while 
lading  flour  in  bags  upon  defendants'  ves- 
sel. The  men  were  working  upon  a  "stool' 
formed  by  bags,  and  intestate  was  strode 
with  one  of  the  slings  of  flour,  and  knocked 
from  the  stool  into  the  lower  hold  of  the 
vessel,  through  the  deck,  in  which  the 
hatchway  haabeen  left  open,  receiving  in- 
juries from  which  he  died.  From  the  place 
at  which  deceased  was  working  he  was  not 
able  to  see  the  open  hatchway  behind  him, 
which  was  not  lighted,  and  could  have  been 
discovered  only  by  accident  or  sped^  ef- 
fort. The  question  whether  it  was  cnstom- 
ary  to  cover  the  space  was  submitted  to  the 
jury,  and  also  whether  the  working  place 
was  reasonably  safe,  with  instructions 
that,  if  they  found  that  it  was  reasonably 
safe,  defendants  were  entitled  to  a  verdicL 
The  Jury  were  instructed  that  if  deceased 
assisted  in  the  construction  of  the  stool,  or 
saw  that  the  space  was  open,  and  contin- 
ued voluntarily  in  the  employment,  there 
could  be  no  recoveir.  Had,  that  the  case 
was  fairly  submitted  to  the  jury,  and  their 
verdict  for  plaintiff  would  not  be  disturbed. 
— Hogan  V.  Smith,  9  N.  Y.  8.  881. 

8.  An  instruction  requested  by  defend- 
ant, that  if  intestate  was  nnable  to  see  the 
open  space  into  which  he  fell  be  was  guilty 
of  contributory  negligence  in  undertaking 
to  work  in  such  a  position,  was  properly 
refused.— Hogan  v.  Smith,  9  N.  Y.  a  881. 

4.  The  B.  (Jompany  having  the  right  to 
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Tun  its  trains  over  defendknt's  track  be- 
tween O.  and  F.,  subject  to  the  roles  of 
-defendant,  sent  out  a  special  train,  which 
was  held  at  F.  for  orders.  An  order  was 
sent  by  defendant  to  ran  the  special  train 
to  O.,  but  no  notice  of  such  order  was  sent 
to  the  manager  of  the  shifting  engine  in 
■defendant's  yard  at  O.;  the  engineer  of 
which,  on  seeing  the  train  approaching, 
abandoned  his  engine.  A  collision  oc- 
surred.  and  the  shifting  engine  went  for- 
ward with  increased  speed,  and  into  an  en- 
gine of  the  R  Company  on  which  plain- 
-tifl's  intestate  was  fireman.  Held,  that  a 
finding  that  the  nncontrolled  condition  of 
"Oie  shifting  engine  was  the  result  of  de- 
fendant's neKligence  was  warranted. — 
Nary  ▼.  New  Yorlt,  O.  &  W.  Ry.  Co.,  9  N. 
Y.  8.  158. 

6.  It  was  proper  to  charge  that  "if  the 
■order  was  not  soflBciebtly  definite,  taken  in 
-connection  with  the  rules  which  were  in 
-existence,  then  it  was  negligence  on  the 
part  of  the  defendant.  "—Kary  t.  New 
York,  O.  &  W.  Ry.  Co..  9  N.  Y.  8. 158. 

6.  Plaintiff's  intestate  was  injured  in  a 
■collision  between  the  engine  on  which  he 
was  a  fireman  and  a  shifting  engine.  The 
•engineer  of  the  latter,  on  seeing  a  special 
tram  approaching,  abandoned  his  engine. 
A  collision  ensued,  and  the  shifting  engine 
"went  forward  with  increased  speed,  and 
into  the  engine  on  which  plaintiff's  intes- 
tate was  fireman.  The  engineer  of  the 
«pecial  train  testified  that  he  was  running 
six  to  nine  miles  an  hour,  and  was  giving 
signals  of  its  approach.  HM  that,  whether 
the  engineer  of  the  shifting  engine  should 
have  heard  the  signals,  or  was  too  hasty  in 
abandoning  his  engine,  were  qaettions  for 
the  jury.— Nary  V.  New  York,  O.&W.  Ry. 
Co.,  9  N.  Y.  S.  168. 

7.  Plaintiff,  while  employed  on  defend- 
«nt's  ship,  was  injured  oyHhe  breaking  of 
A  rope.  It  was  conceded  a  three-inch  rope 
was  unsuitable.  Three  witnesses  for  plain- 
tiff testified  that  the  rope  in  question  was 
only  three  inches  thick,  and  three  wit- 
nesses for  defendant  testified  that  it  was 
not  less  than  four  inches.  Held,  that  the 
question  of  defendant's  negligence  was 
for  the  jury,  and  their  verdict  for  plaintiil 
would  not  be  disturbed.  —  Mikkelsen  ▼. 
Ocean  ft  Inland  Transp.  Co.,  9  N.  Y.  8. 
741. 

8.  In  an  action  for  personal  injuries  sus- 
tained by  an  iron  plate  from  an  elevated 
railway  falling  on  plaintiff,  the  latter 
proved  the  falling  while  be  was  riding  un- 
der the  structure,  and  rested.  Held,  that 
A  motion  to  dismiss  the  complaint  was 
properly  denied,  as  the  evidence  raised  a 

£  resumption  of  negligence.  — Volkmar  y. 
Lanhattan  Ry.  Co.,  9  N.  Y.  a  70a 

9.  In  an  action  for  injuries  to  a  horse 
cansed  by  a  ranaway  team  of  defendant. 


evidence  that  defendant's  horses  were 
spirited,  and  at  the  time  of  the  accident 
were  running  loose  on  a  public  dock,  with 
their  bridles  off  and  feed  bags  on,  and  with 
no  driver  in  control,  constitutes  n  prima 
faei»  case  of  negligence  which  is  not  sat- 
isfactorily explained  by  evidence  showing 
that  defendant's  driver  had  removed  tlie 
horses'  bridles  to  feed  them,  and  was  sitting 
five  feet  from  them,  when  a  passing  boat 
blew  a  loud  whistle,  which  caused  the 
horses  to  run,  and  that  the  driver  ran  after 
but  did  not  succeed  in  catching  them  in 
time  to  avoid  the  collision. — McMahon  v. 
Kelly,  9  N.  Y.  8.  644. 

10.  Trustees  of  a  village,  authorized  by 
statute  to  erect  a  lock  in  the  channel  of  a 
lake  in  order  to  regulate  the  discharge  of 
waters  therefrom,  cannot  be  held  liable  for 
damages  resulting  to  a  land-owner  by  rea- 
son of  the  constraction  of  a  coffer-dam  to 
enable  them  to  perform  the  work,  in  the 
absence  of  evidence  showing  any  neglect 
on  their  part  in  the  construction  of  the 
dam,  or  a  failure  to  remove  it  as  soon  as  it 
could  be  dispensed  with,  or  any  lack  of  dil- 
igence in  prosecuting  the  work  which 
made  its  continuance  necessary. — Atwater 
T.  Village  of  Canandaigua.  9  N.  Y.  8.  557. 

11.  To  repair  a  hole  in  the  wooden  path- 
way of  its  bridge,  defendant  put  down  a 

filank,  the  edges  of  which  were  not  beveled, 
n  walking  across  the  bridge  at  night, 
plaintiffs  tumbled  against  the  edge  of  the 
plank,  and  was  injured.  Held,  that  it  was 
a  question  for  the  Jury  whether  defendant 
was  negligent  in  its  manner  of  repairing 
the  walk.— Kelly  v.  New  York  Cent.  <&  a. 
R.  R.  Co.,  9  N.  Y.  a  90. 

Bemote  and  proximate  cause. 

13.  In  an  action  for  the  death  of  plain- 
tiff's intestate,  caused  by  the  negligence  of 
the  driver  of  the  defendant's  horse-car.  It 
appeared  that  intestate  was  taken  to  a 
hospital,  and  lived  for  20  days  after  the  ac- 
cident, and  that  while  there  his  arm  was 
amputated,  but  no  evidence  was  given  that 
the  injury  was  sufllcient  to  cause  death  or 
to  require  amputation,  and  neither  the 
hospital  doctors,  nor  the  surgeon  who  per- 
formed the  amputation,  were  callea  as 
witnesses.  The  onlv  witness  relied  on  to 
prove  that  the  death  of  intestate  resulted 
from  the  accident  was  a  physican  who 
made  ti  poet  mortem  examination,  and  gave 
it  as  his  opinion  that  the  cause  of  death 
was  exhaustion  and  pleurisy  following 
amputation,  but  he  did  not  account  for  the 
origin  of  the  pleurisy.  Held,  that  the  com- 
plaint was  properly  dismissed  for  want  of 
proof  that  the  doatn  was  the  legitimate  re- 
sult of  defendant's  negligence. — Bchoen  v. 
Dry-Dock,  £.  B.  ft  B.  K.  Co.,  9  N.  Y.  & 
709. 

18.  In  an  action  for  personal  injuries  al- 


Digitized  by 


Google 


1018 


INDBZ. 


\egei  to  have  been  Bnstained  by  falling 
over  a  vault  cover  in  the  sidewalk  in  front 
of  defendant's  premises,  plaintiff  testified 
tbat  she  caught  her  heel  in  stepping  on  the 
cover,  and  so  fell.  It  was  conceded  a  por- 
tion of  the  cover  was  missing,  and  there 
was  evidence  that  some  part  of  the  hole 
was  thereby  exposed,  in  which  she  mi^ht 
have  caught  her  foot.  Held,  that  a  finding 
that  plaintiff  met  with  her  accident  in  the 
manner  described  by  her  was  justified. — 
Blaechinska  y.  Howard  Mission  and  Home, 
9  N.  Y.  8.  679. 

Dangerous  premises. 

14.  In  an  action  for  personal  injuries 
plaintiff  testified  that  be  entered  defend- 
ant's saloon  to  make  a  purchase;  that  be 
attempted  to  depart  by  a  side  door,  which 
was  unlocked,  and  which  he  had  frequent- 
ly used  as  a  means  of  exit;  that,  stepping 
outward  towards  the  street,  he  fell  into  the 
cellar  opening,  and  was  injured;  and  that 
there  was  inau£9cient  light  to  enable  him 
to  see  the  opening.  Defendant's  evidence 
tended  to  show  that  the  side  door  was 
locked,  and  tbat  plaintiff  was  warned 
against  leaving  by  it,  but  that,  heedless  of 
Uie  warning,  he  unbolted  it.  Held,  that  the 
questions  of  defendant's  negligence  and 
plaintiff's  contributory  neglieence  were  for 
the  jury,  and  that  their  verdict  for  plain- 
tiff would  not  be  disturbed.— James  v.  Ford, 
9  N.  Y.  S.  504. 

15.  Plaintiff  sued  defendant  city  for  per- 
sonal injuries  sustained  from  stepping  off 
the  side  of  a  gang-plank  extending  from 
the  foot  of  a  stairway  at  the  end  of  defend- 
ant's dock,  which  gang-plank  was  used  by 
her  in  disembarking  from  a  boat.  There 
was  no  proof  that  the  boat  or  the  gang- 
plank was  the  property  of  defendant,  or 
that  either  was  managed  or  operated  by 
its  servants;  nor  did  it  appear  that  the  dock 
was  defective,  or  its  condition  dangerous. 
Held,  that  the  complaint  was  properly  dis- 
missed.— Holland  v.  City  of  New  York.  9 
N.  Y.  S.  499. 

16.  While  passing  along  a  public  street 
in  the  evening,  plaintiff  fell  over  the  iron 
door  of  a  manhole  in  the  sidewalk  which 
defendants,  the  abutting  owners,  had 
caused  to  be  left  open.  In  an  action  to 
recover  for  the  injuries,  plaintiff  testified 
that  he  was  walking  fast  at  the  time,  and 
that  there  was  no  guard,  or  anytliing  to 
indicate  that  the  door  was  open,  but  that 
the  sidewalk  was  lighted.  Held,  that  a 
nonsuit  was  error.— Wells  v.  Bibley,  9  N. 
Y.  8.  843. 

17.  In  an  action  to  recover  for  injuries 
sustained  by  plaintiff  from  the  falling 
upon  her  of  a  stoue  slab,  which  had  been 
placed  upon  the  top  fire-escape  of  a  tene- 
ment owned  and  controlled  by  defendant, 
there  was  evidence  that  defendant  had  bad 


actual  notice  of  the  position  of  the  stone, 
and  had  neglected  to  remove  it,  although 
eight  days  before  the  accident  the  apart- 
ments, in  front  of  which  the  fire-escape 
was,  had  been  vacated,  and  defendant  giv- 
en full  control  over  them;  and  that  the  de- 
fendant's housekeeper,  who  had  charge  of 
the  house  generally,  had  seen  the  stoo» 
from  12  to  18  months  in  the  same  position. 
Held,  that  motions  to  dismiss  the  com- 
plaint, and  to  direct  a  verdict  for  defend- 
ant, were  properly  denied. — Bchachne  t. 
Barnett,  9  N.  Y.  8.  717. 

Contributory  negligence. 

18.  Laws  N.  Y.  1848,  c.  821,  provides 
that  all  steam- boats  passing  up  and  down 
certain  portions  of  the  East  river  shall  be 
navigated,  as  near  as  possible,  in  the  cen- 
ter of  the  river,  except  in  going  in  or  out 
of  their  usual  berths,  and  shall  not  be  pro- 
pelled above  a  certain  rate  of  speed,  and 
provides  a  punishment  for  its  violation  by 
the  master,  pilot,  or  engineer  of  any  steam- 
boat. Held,  tbat  proof  of  the  violation  of 
the  statute  by  the  pilot  of  a  ferr^-boat 
was  not  such  absolute  proof  of  negligence 
on  his  part  as  to  preclude  his  recovering 
for  injuries  sustained  in  a  collision,  but 
merely  placed  the  burden  upon  him  of 
showing,  not  only  that  defendants  were 
negligent,  but  that  his  violation  of  the 
statute  in  no  way  contributed  to  the  in- 
'ury. — Minerley  v.  Union  Ferry  Co.,  9  N. 
',8.  104. 

19.  Plaintiff  had  his  hands  in  his  pockets, 
and  was  walking  quickly,  the  weather  be- 
ing very  cold,  when  he  struck  his  foot 
against  a  patch  on  the  bridge  and  felL 
Held,  that  the  question  of  his  contributory 
negligence  was  for  the  Jury,  even  though, 
he  knew  of  the  existence  of  patches  on 
the  bridge. — Kelly  v.  New  York  Cent.  & 
H.  R.  R.  Co..  9  N.  Y.  8.  90. 

Pleading. 

20.  In  an  action  for  injuries  caused  by 
an  explosion  of  gas  in  a  public  street  the 
complaint  alleged  the  incorporation  of  one 
of  the  defendants  as  a  gas  company;  that 
the  other  defendant  was  the  owner  of  cer- 
tain premises;  and  that  plaintiff  was  in- 
jurcd "by  bein^  hit  by  some  object  thrown 
from  the  premises  at  said  place  by  an  ex- 
plosion of  gas  thereon,  which  explosion, 
as  the  plaintiff  is  informed  and  believes, 
was  caused  by  the  negligence  of  the  de- 
fendants, "  etc.  Held,  that  a  motion  to 
make  the  complaint  more  definite  and  cer- 
tain, by  Betting  forth  the  act  or  neglect 
claimed  to  have  caused  the  explosion,  was 
properly  denied. — Jackman  v.  Lord,  9  N. 
Y.  8.  200. 

Variance. 

21.  The  complaint  alleged  that  the  prem- 
ises, when  plaintiff   was    injured,    were 
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owned  by  defendant,  and  the  answer  ad- 
mitted that  he  occupied  the  premises  and 
carried  on  his  business  therein.  Hdd, 
that  failure  to  prove  ownership  of  the 
premises  by  defendant  was  not  such  a  vari- 
ance as  could  have  misled  defendant — 
James  v.  Ford,  9  K.  Y.  a  604 

Evidence. 

22.  In  an  action  for  personal  injuries,  it 
is  competent  for  plaintiff's  wife  to  state 
the  visible  indication  of  plaintifTs  injuries 
immediately  after  the  accident. — James  v. 
Ford,  9  N.  Y.  8.  604. 

28.  Plaintiff,  having  stated  on  cross-ex- 
amination that  he  could  not  identify  the 
Serson  accompanying  him  after  the  acci- 
ent.  was  properly  allowed  to  testify  con- 
cerning the  reason  why  he  was  not  posi- 
tive.—James  V.  Ford,  9  N.  Y.  8.  604. 

24.  In  an  action  for  injuries  caused  by 
the  fall  of  an  iron  plate  from  defendant  s 
elevated  railway,  defendant  showed  that 
the  plate  had  been  secured  according  to  the 
best  method  known,  and  with  more  than 
usual  precaution;  that  it  could  have  only 
come  off  by  reason  of  the  breaking  of  a 
bolt;  and  that  the  break  was  not  discovered 
or  discoverable  notwithstanding  the  exer- 
cise of  great  care.  RelA,  that  it  thereupon 
became  the  duty  of  plaintiff  to  point  out 
the  specific  thing  constituting  the  alleged 
negligence  of  defendant.  —  Volkmar  v. 
Manhattan  By.  Co.,  9  N.  Y.  a  708. 

Bequests  for  instmctioiis. 

26.  The  words  "wrongful"  and  "negli- 
gent" being  synonymous,  plaintiff's  coun- 
sel, by  asking  to  go  to  the  jury  on  the  ques- 
tion of  the  act  being  "wrongful,"  did  not 
abandon  the  theory  of  negligence. — Wells 
▼.  Sibley.  9  N.  Y.  8.  843. 

NEOOTIABIiE  INSTBU- 
MENTS. 

Liability  of  indorsers. 

1.  Indorsers  of  a  promissory  note  can- 
not take  advantage  of  the  fact  that  the  sig- 
nature of  the  maker  was  forged. — Arnson 
y.  Abrahamson,  9  K.  Y.  a  614 

Actions  oa — Evidence. 

2.  In  an  action  by  the  payee  of  a  note 
against  an  indorser,  defendant  may  show 
what  was  said  by  the  parties  at  the  time  as 
to  the  purpose  for  which  defendant  in- 
dorsed the  note,  in  order  to  disprove  the 
averment  of  the  complaint  that  it  was  to 
secure  for  the  maker  of  the  note  credit  with 
the  payee,  and  to  show  that  defendant 
acted  on  the  assumption,  which  was  au- 
thorized by  the  form  of  the  note,  that  he 
was  to  be  liable  only  as  second  indorser. — 
Wvckofl  V.  Wilson,  9  N.  Y.  8.  628. 

8.  In  a  suit  against  the  maker  by  the  pur- 


chaser for  value  before  maturity  of  a  note 
given  in  consideration  of  a  contract,  which 
from  its  nature  was  improbable  and  specu- 
lative, where  the  evidence  shows  that  de- 
fendant was  induced  to  make  the  note 
through  fraudulent  representations  of  the 
payee,  and  is  conflicting  as  to  whether 

glaintiff  knew  of  such  fraud  at  the  time  of 
is  purchase,  a  verdict  for  defendant  will 
not  be  disturbed.  Following  Watson  v. 
Blossom.  4  N.  Y.  8.  489.— Matson  v.  Blos- 
som. 9  N.  Y.  8.  225;  Garlock  v.  Markbam, 
Id.  66o. 

Burden  of  proo£ 

4.  In  an  action  against  the  maker  of  a 
promissory  note  discounted  by  plaintiff  be- 
fore maturity  in  the  ordinary  course  of 
business,  the  burden  of  proof  is  on  defend- 
ant to  show,  not  only  that  the  original 
holder  had  negotiated  the  note  in  violation 
of  his  agreement  to  hold  it  as  collateral 
security,  but  also  that  plaintiff  is  not  a 
bona-fide  holder  for  value. — Tradesmen's 
Nat.  Bank  v.  Ertell,  9  N.  Y.  8.  874 

NEW^  TRTATi. 

In  criminal  cases,  see  Criminal  Late,  7,  8. 

Newly-dlsoovered  evidence. 

1.  A  motidb  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence  can  only  be 
made  on  a  case  which  presents  the  evi- 
dence, and  enables  the  court  to  say  whethei 
the  new  evidence  is  cumulative  or  not,  and 
whether  it  will  probably  change  the  result 
of  the  trial.— Russell  v.  Randall,  9  N.  Y.  8. 
837. 

2.  An  affidavit  of  the  proposed  witness 
not  made  or  entitled  in  the  action,  and 
only  a  copy  of  which  is  attached  to  the 
moving  papers  as  an  exhibit,  cannot  be 
taken  either  as  proof  of  tbe  facts  stated 
therein,  or  that  the  proposed  witness  would 
testify  to  such  facts  on  another  trial. — Rus- 
sell V.  Randall,  9  N.  Y.  8.  827. 

8.  Nor  could  the  statements  in  the  affi- 
davit be  taken  as  established  by  reason  of 
the  fact  that  the  affidavit  had  been  the  ba- 
sis of  an  action  for  libel,  in  which  defend- 
ant pleaded  its  truth,  and  bad  a  verdict;  it 
being  impossible  to  say  from  the  verdict 
whether  the  jury  found  the  justification 
established,  or  that  defendant  was  not 
chargeable  with  the  publication  of  the  li- 
bel.—Russell  V.  Randall.  9  N.  Y.  8.  827. 

4  If  the  supreme  court  has  power  to 
^ant  a  new  trial  for  newly-discovered  ev- 
idence, after  the  affirmance  of  the  judg- 
ment by  the  court  of  appeals,  it  should  be 
exercised  only  in  a  very  strong  case,  and 
not  where  the  new  evidence  is  either  cu- 
mulative, ormust  have  been  known  to  exist 
at  the  time  of  the  trial.— Albert  v.  8weet, 
9  N.  Y.  8.  88. 
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5.  A  new  trial  on  the  ground  of  newly- 
discovered  evidence  is  properly  refused 
when  the  only  reason  given  for  not  having 
the  proposed  witness  present  at  the  trial 
was  that  the  moving  party  did  not  and 
could  not  anticipate  that  his  adversary 
would  testify  as  he  did.— Hawxhurst  v. 
Hennion,  9  N.  Y.  S.  64S. 

EfTeot  of  motion. 

6.  A  motion  for  a  new  trial  after  entry  of 
an  interlocutory  judgment  on  exceptions, 
pursuant  to  Code  Civil  Proc.  g  1001,  brings 
up  only  the  questions  at  law  presented  by 
the  exceptions  taken  to  the  findings  of  the 
court  and  its  refusals  to  find.— Toms  v. 
Oreenwood,  9  IT.  Y.  B.  066. 


OFETOB  AND  OFFIOEB. 

Officers  of  corporations,  see  CvrpwaMwM, 
1,8. 

Appointment. 

1.  The  right  to  appoint  an  Interpreter  to 
the  general  sessions  of  the  peace  in  the 
city  of  New  York  being  vested,  by  Laws 
N.  Y.  1883,  c.  410,  (consolidation  act,)  §S 
1529,  1581,  in  the  recorder,  city  judge,  and 
Judge  in  the  court  of  general  sessions, 
these  appointments  are  not  governed  by 
the  civil  service  laws. — Cutugno  v.  City  of 
New  Yorli,  9  N.  Y.  S.  729. 

BoldlerB  and  sailors. 

2.  Laws  N.  Y.  1888,  c.  348.  (taking  effect 
May  8,  1888.)  which  re-enacts  Code  Civil 
Proc.  §  801,  authorizing  the  judges  of  the 
superior  court  of  Buflalo  to  appoint,  and  at 
pleasure  to  remove,  a  crier  of  that  court, 
Deing  a  later  enactment  than  Laws  1888,  c. 
119,  (taking  effect  April  10,  1888,)  which 

Provides  that  no  honorably  discharged  sol- 
ier  or  sailor  of  the  war  of  the  Rebellion 
holding  certain  offices  shall  be  removed  ex- 
cept for  cause,  excepts  the  ofiice  of  crier 
from  the  operation  of  chapter  119,  (civil 
service  law.)— People  v.  Judges  of  Superior 
Court.  9  N.  Y.  8.  691. 

8.  Laws  N.  Y.  1887,  c.  464,  §  1,  provides 
that  honorably  discharged  Union  soldiers 
shall  be  preferred  in  municipal  appoint- 
ments. Buffalo  City  Charter,  tit.  2,  §  50, 
(Laws  N.  Y.  1870,  c.  519.)  provides  that  the 
street  commissioner,  "by  and  with  the  ad- 
vice and  consent  of  the  common  council, " 
may  appoint  as  many  inspectors  of  streets 
as  the  council  might  authorize.  HM,  that 
»ian(2umu«  would  not  lie  to  the  council  to 
con  tirm  an  appointment  made  by  the  street 
commissioner  pursuant  to  the  act  relating 
to  veterans,  where  there  was  no  bad  faith 
on  the  part  of  the  council  in  rejecting 
such  appointment — People  v.  Summers,  9 
N.  Y.  S.  700. 


Opinion  XiVldenoa. 

See  iiM<t«n««,  5-8. 

Ordinance. 

See  MunisSpal  Corporatiatu,  1. 

PARENT  AND  CHILD. 

Serrloes   rendered    by   step-son  — 
Compensation. 

1.  In  an  action  for  services  rendered  and 
for  goods  furnished  to  defendant's  intes- 
tate, the  fact  that  plaintiff  was  the  step- 
son of  decedent,  and  a  member  of  his  fam- 
ily, does  not  require  him  to  prove  an  ex- 
press contract  by  decedent  to  pay,  bnt  it 
is  sufficient  if  he  proves  facts  ana  circum- 
stances showing  that  decedent  expected  to 
pay,  and  plaintiff  to  receive,  the  value  of 
such  services  and  goods. — Davis  t.  Galla- 
gher, 9  N.  Y.  S.  11. 

2.  Evidence  that  decedent  was  paid  for 
the  education  and  maintenance  of  plaintiff 
during  plaintiff's  minority;  that  plaintiff 
worked  for  him  during  such  time,  and  on- 
tll  he  was  about  23  years  old,  when  they 
had  a  settlement;  and  that  decedent  had 
stated  after  the  settlement  that  be  owed 
plaintiff  for  his  work  and  for  matters  ex- 
isting between  them, — shows  that  both  par- 
ties intended  that  plaintiff  should  be  paid 
for  his  services  and  property. — Davis  v. 
Gallagher,  9  N.  Y.  S.  11. 

8.  llie  fact  that  plaintiff  gave  a  dece- 
dent a  note  for  money  received  of  the  de- 
cedent does  not  disprove  an  agreement  be- 
tween them  that  plaintiff  was  to  be  paid 
for  his  services  and  property,  where  dece- 
dent stated  Uiat  he  did  not  want  a  note. 
and  plaintiff  insisted  on  giving  it  because 
it  would  be  useful  when  they  came  to  set- 
Ue.— Davis  v.  Gallagher.  9N.  Y.  8. 11. 

Bight  to  ohlld'a  wages. 

4.  Laws  N.  Y.  18S0,  c.  266,  §  1.  providing 
that  "it  shall  be  necessary  for  the  parents 
or  guardians  of  such  minor  cldlaren  as 
may  be  in  service  to  notify  the  party  em- 
ploying such  minor,  witnin  thirty  days 
after  the  commencement  of  such  service, 
that  said  parent  or  guardian  claims  the 
wages  of  said  minor,  and  in  default  of  such 
notice  payment  to  ■ncU  minor  shall  be 
valid, "  was  not  intended  to  prevent  the 
parent  from  collecting  any  wa^es  if  he 
failed  to  give  notice  within  the  Ume  speci- 
fied, and  a  subsequent  notice  la  anffldent 
to  enable  the  parent  to  collect  the  infant's 
future  earnings. — McClorg  v.  McKerdter, 
9  N.  Y.  B.  672. 

Parol  Evidence. 

See  Etichmee,  10. 
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FABTIES. 

ICeoesaary  parties. 

1.  A  member  of  a  firm  transterred  stock 
held  by_  him  in  a  certain  insurance  compa- 
ny to  his  BOD,  for  the  benefit  of  the  trans- 
ferrer's daughter.  The  insurance  compa- 
ny failed,  and  the  proceeds  of  the  stock 
were  paid  to  the  son,  who  on  the  same  day 
loaned  the  money  to  the  firm.  The  firm 
executed  an  assignment  for  benefit  of  cred- 
itors, in  which  the  son  was  preferred  for 
the  amount  of  the  loan.  Beta,  in  an  action 
^to  set  aside  the  assignment,  and  to  recover 
of  the  son  the  amount  of  the  preference 
which  had  been  paid  to  him  by  the  as- 
signee, that  the  ^ft  of  the  stock  could  not 
be  impeached  without  the  presence  of  the 
daughter  as  a  party  defendant. — Hamilton 
Nat  Bank  t.  Halsted,  9  N.  Y.  B.  852. 

Proper  parties. 

3.  A  complaint  aUeged  that  defendant 
A.  sold  to  plaintiff  all  the  property,  ma- 
chinery, and  interests  in  patents  owned  by 
him;  that  A.  has  made  and  delivered  to 
defendant  K.  several  machines  covered  by 
the  patents,  without  plaintifll's  consent; 
and  prayed  that  E.  be  restrained  from  pay- 
ing to  A.  any  royalties  for  the  use  of  such 
machines,  and  from  using  them,  except  on 
condition  that  he  pay  plaintiff  a  proper 
royalty.  Held,  that  K.  was  not  a  proper 
party  defendant,  since,  in  the  absence  of 
any  agreement  with  plaintiff,  he  could  not 
be  charged  with  money  damages  except 
through  an  action  for  an  infringement,  of 
which  the  federal  courts  had  exclusive 

iurisdiction.— Allison  Bros.  Co.  v.  Hart,  9 
I.  Y.  8. 692. 

Beal  party  in  interest. 

8.  Where  a  person  does  business  under 
the  name  and  style  of  the  "National  As- 
sociated Press,  J.  H.  O.,  President,"  and 
under  snch  style  enters  into  a  contract, 
he  may  sue  personally  for  a  breach  there- 
of.— Goodsell  V.  Western  Union  Tel.  Co., 
»  N.  Y.  8.  426. 

Joinder. 

4.  In  an  sction  for  services  in  cutting 

and  skidding  logs,  defendant  proved  that 
several  persons,  including  himself,  owned 
and  occupied  the  laud  as  tenants  in  com- 
mon, and  a  nonsuit  was  granted  on  the 
ground  that  the  other  owners  should  have 
been  joined  as  co-defendants.  Beld  error, 
in  the  absence  of  evidence  that  plaintiff 
had  any  knowledge  or  information  as  to 
any  one  having  interest  in  the  land  besides 
defendant— Baley  t.  Henderson,  9  N.  Y. 
8.846. 

6.  In  an  action  at  law  against  the  sure- 
ties on  an  undertaking  given  on  appeal 
from  a  Judgment,  the  answer  alleged  that 
property  of  certain  third  persons,  in  the 


hands  of  plaintiff,  was  applicable  to  the 

Sayment  of  the  judgment,  and  thus  to  the 
ischarge  of  the  liability  of  defendants, 
and  that  this  involved  an  accounting.  An 
order  was  m:ade,  on  defendants'  motion, 
bringing  in  these  third  persons  as  parties 
defendants,  and  giving  them  "twenty  days 
from  the  service  of  the  said  answer  to  plead 
to  the  same.  "  Eeld,  that  the  new  defend- 
ants were  not  entitled  to  answer  the  com- 
plaint—Manufacturers' &  Traders'  Bank 
V.  Winslow,  9  N.  Y.  a  689. 

6.  An  action  was  brought  by  the  widow 
and  infant  heirs  at  law  of  a  testator  to  re- 
cover damages  sustained  by  the  wrongful 
conduct  of  defendant,  special  guardian  of 
the  infants,  on  the  sale  of  testator's  real 
estate.  Held,  that  there  was  a  misjoinder 
of  parties  plaintiff,  the  rights  of  the  widow 
and  infants  being  entirely  different,  and 
Code  Civil  Proc.  §  446,  providing  that  all 
persons  having  an  interest  in  the  subject 
of  the  action  may  be  joined  as  plaintiffs, 
except  as  therein  prescribed,  not  being  in- 
tended to  embrace  actions  for  damages  de- 
pendent upon- different  interests.— Hynes 
V.  Farmers'  Loan  &  Trust  Co.,  9  N.  Y.  a 
260. 

Defect  of  parties — ^Demurrer  for. 

1.  Though  a  complaint  may  state  facts 
sufficient  to  entitle  plaintiff  to  relief  in  eq- 
uity, yet,  where  such  facts  are  so  connect- 
ed by  allegations  affecting  the  suggested 
relief  as  to  third  parties  that  their  presence 
as  parties  to  the  action  is  indispensable,  a. 
demurrer  to  the  complaint  is  properly  suS' 
tained. — Inman  t.  Corwin,  9  N.  Y.  S.  195. 

Substitution. 

8.  Code  Civil  Proc  N.  Y.  §  820,  provid- 
ing  that  a  defendant  against  whom  an  ac- 
tion to  recover  on  a  contract,  or  an  action 
of  ejectment,  or  an  action  to  recover  a 
chattel,  is  pending,  may,  at  any  time  be- 
fore answer,  on  proof  that  a  person  not  a 
party  makes  a  demand  against  him  for  the 
same  debt  or  property,  have  an  order  for 
the  substitution  of  that  person  in  his  place, 
applies  only  to  actions  at  law.— Lane  v. 
New  York  Life  Ins.  Co.,  9  N.  Y.  8.  58. 

9.  After  joinder  of  issue  in  an  action  to- 
restrain  the  operation  of  an  elevated  rail- 
road in  front  of  plaintiff's  premises,  and 
to  recover  past  damages,  plaintiff  con- 
veyed the  fee  of  the  premises  to  his  wife. 
After  trial,  but  before  final  submission  of 
the  action,  he  also  assigned  to  her  all  his 
causes  of  action.  She  tnerenpon  moved  to 
be  substituted  as  plaintiff.  Held,  that  it 
was  within  the  discretion  of  the  court  to 
impose  as  conditions  of  granting  the  mo- 
tion that  the  trial  already  had  should  be 
set  aside,  and  that  the  cause  of  action  for 
present  injuries  be  severed  from  that  for 
past  damages;  but  that  a  provision  that  no- 
relief  be  granted  unless  the  conditions- 
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were  complied  with  would  be  stricken  out, 
and  a  clause  inserted  providing  that,  un- 
less the  conditions  were  complied  with, 
the  application  to  be  substituted  should  be 
denied,  with  |10  costs.— Benft  t.  Manhat- 
tan R.  Co.,  9  N.  Y.  &  804 

10.  In  an  action  to  recover  attached 
goods,  where  the  sheriff's  indemnitors  are 
substituted  in  his  place  as  defendants,  and 
directed  to  answer  "  the  complaint  herein, " 
the  rules  governing  the  cases  of  inter- 
pleader do  not  apply,  and  no  amendment 
of  the  complaint  is  required;  it  being  on- 
ly necessary  to  prove  the  cause  of  action 
against  the  sheriff.— Pool  t.  Ellison,  9  N. 
Y.  8. 171. 

PARTITION. 

Adjustment  of  rents. 

1.  Testator  left  leasehold  propertj;  to  his 
wife  for  life,  remainder  to  his  children. 
After  the  death  of  testator's  wife,  at  which 
time  his  estate  was  free  from  debt,  one  of 
the  children  collected  the  rents,  supposing 
he  was  entitled  to  them  as  her  administra- 
tor. Held,  in  an  action  by  the  executor  of 
one  of  the  children  for  a  partition  of  the 
leasehold,  that,  under  Code  Civil  Proc.  N. 
T.  ^  1582,  providing  that  where  persons 
bold  and  are  in  possession  of  real  estate  as 
joint  tenants  or  tenants  in  common,  in 
which  either  of  them  has  an  estate  of  in- 
heritance, or  for  life,  or  for  years,  one  or 
more  of  them  may  maintain  an  action  for 
partition ;  and  section  1589,  providing  that 
in  such  action  the  rights  of  the  parties  to 
rents  collected  may  be  adjusted, — the  ac- 
tion should  have  been  sustained  as  to  the 
accounting  for  the  rents,  though  the  lease- 
hold term  had  expired.— Walther  T.  Reg- 
nault,  9  N.  Y.  S.  849. 

Decree. 

3.  In  partition,  a  judgment  directing  a 
sale  of  tne  property,  in  Tien  of  actual  par- 
tition, will  not  be  disturbed  where  the  value 
of  the  property  consists  in  its  adaptation  as 
a  whole  to  business  purposes. — David  v. 
David.  9  N.  Y.  8.  256. 

PABTNESSHEP. 

"Wliat  conBtltutes. 

1.  The  fact  that  a  savings  bank  was  not 
legally  incorporated,  though  organized  by 
the  election  of  a  president,  cashier,  and 
board  of  directors,  does  not  render  holders 
of  what  appears  to  be  its  stock  liable,  as 
partners,  to  the  depositors,  in  the  absence 
of  any  agreement  on  their  part  to  become 
partners,  or  of  any  act  which  indicated  that 
they  were  acting  as  such,  or  that  they 
had  an^  knowledge  of  the  acts  of  others 
tn  relation  thereto. — Merchants'  Nat.  Bank 
*.  Pendleton,  9  N.  Y.  S.  46. 

9.  8.  and  E.  made  a  contract  whereby  the 


former  agreed  to  purchase  of  a  third  person 
certain  lots,  and  erect  two  bouses  on  them. 
K.  to  make  the  necessary  advances  to  com- 
plete the  same  over  and  above  s  certain 
amount  to  be  raised  on  a  builder's  loan. 
It  was  also  agreed  that  on  completion  of  the 
buildings  S.  would  convey  to  K.  either  one 
of  the  houses,  or  at  the  option  of  K..  in  case 
the  lots  were  sold  at  a  price  satisfactory  to 
both  parties,  S.  would,  after  paying  all  ad- 
vances, pay  to  K.  one-half  Uie  sum  received 
on  the  sale;  "it  being  the  intent  of  the 
parties  to  equally  divide  any  profits  whicb 
may  be  realized  by  the  sale  of  said  build- 
ings." Held,  that  the  agreement  was  a* 
mere  executory  contract  of  sale  by  S.  to  E. 
of  one  of  the  honses,  which  did  not  con- 
stitute them  partners  in  the  baUding  ad- 
venture.— Demarest  v.  Eoch,  9  N.  z.  8. 
726. 

EMdenoe  of. 

8.  Evidence  that  a  person  owns  the 
horses,  trucks,  and  utensils  need  in  the 
business  of  a  partnership,  and  that  bills  of 
the  firm  have  been  paid  by  her,  justlfles  a 
finding  that  she  was  a  member  of  the  firm. 
— Pilwisky  v.  Cattoberry.  9  N.  Y.  B.  888. 

Bights  inter  se — Dissolution. 

4.  After  the  dissolution  of  a  partnership, 
a  corporation  organized  by  some  of  the 
members  of  the  firm  cannot  be  restrained 
from  using  the  name  which  was  arbritrarily 
adopted  and  used  by  the  firm,  nor  from 
carrying  on  the  same  kind  of  business. — 
Macdonald  v.  Trojan  Button-Fastener  Co., 
9  N.  Y.  8.  888. 

5.  In  an  action  to  establish  a  copartner- 
ship between  plaintiff's  intestate  and  de-  . 
fendant,  and  for  an  accounting,  it  appeared 
that  prior  to  April,  1874,  intestate  had 
drawn  out  of  or  received  from  the  business 
an  amount  equal  to  his  advances;  that 
after  that  date  he  ceaaed  to  take  any  part 
in  the  management  of  the  business,  or  to 
exercise  control  over  it;  that  defendant 
continued  the  business  in  the  original 
place  until  1877,  when  she  removed  to 
premises  fitted  up  by  her.  and  continued 
the  business  with  one  R.;  that  on  October 
1,  1874,  intestate,  in  his  capacity  as  insur- 
ance broker,  procured  insurance  upon  the 
property  in  the  name  of  defendant  as  own- 
er, and  in  1879  procured  a  policy  in  the 
names  of  defendant  and  R.,  and  rendered 

a  bill  for  such  insurance,  and  received  and 
receipted  payment;  and  that  between  1874 
and  1879  intestate  borrowed  small  sums 
from  defendant,  which  were  not  entered 
in  the  books  of  the  business.  No  claim 
was  made  by  intestate  that  he  continued 
to  be  a  partner  with  defendant.  i/<U  suf- 
ficient to  sustain  a  finding  that  the  part- 
nership was  dissolved  on  or  before  Octo- 
ber 1, 1874.-Rice  v.  Haddock,  9  N.  Y.  & 
624. 
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<i.  A  transfer,  after  notice  of  dissolution, 
by  two  members  of  a  firm,  of  all  the  firm 
property,  to  a  corporation  organized  by 
them  for  the  purpose  of  continuing  the 
business  under  a  new  arrangement,  cannot 
Affect  the  rights  of  a  remaining  partner, 
who  does  not  consent  thereto,  and  he  is 
thereafter  entitled  to  the  ezclusive  control 
of  all  firm  property  for  the  purpose  of 
winding  up  the  partnership  business. — 
Macdonald  t.  Trojan  Button-Fastener  Co., 
«  N.  Y.  8.  888. 

Tirm  and  private  orediton. 

7.  One  member  of  a  partnership  cannot 
«all  upon  the  other  to  contribute  out  of  his 
individual  propertv  to  the  payment  of  a 
firm  debt,  when  there  are  sufflcient  firm 
assets  to  pay  all  debts  in  full,  in  the  ab- 
sence of  an  express  or  implied  agreement 
to  make  such  contribution. — Mendez  y. 
fichleuter,  9  N.  Y.  8. 278. 

8.  Sudi  an  agreement  cannot  be  implied 
from  the  fact  that  the  partner  from  whom 
the  contribution  is  sought,  upon  selling 
out  his  interest  in  the  partnership  business, 
«ither  fraudulently  or  innocently  omitted 
to  call  the  purchaser's  attention  to  the  debt 
in  question. — Mendez  t.  Bchleater,  8  N.  Y. 
a  278. 

9.  Where  the  owners  of  a  saloon  permit 
their  firm  name  to  be  used  after  a  sale  and 
transfer  of  possession  of  the  premises, 
without  any  indication  of  a  change  of  own- 
«r8hip,  they  will  be  estopped  to  deny  that 
ffoods  sold  and  deliverea  at  and  for  the  nse 
of  the  saloon  were  sold  to  them  and  on 
their  credit.— Dreher  v.  Connolly,  9  N.  Y. 
8.686. 

Actions. 

10.  In  an  action  against  copartners,  one 
partner  can  demur  while  the  other  answers 
the  complaint  upon  the  merits. — Allison 
Bros.  Co.  V.  Hart,  9  N.  Y.  &  692. 

Speolal  partners. 

11.  Contribution  of  capital  by  a  special 
partner  by  means  of  a  certified  check  on  a 
solvent  bank  is  an  "actual  cash  payment," 
within  4  Rev.  St.  N.  Y.  (8th  Ed.)  p.  iM92.  §  2, 
requiring  special  partners  to  contribute 
their  share  of  the  capital  "in  actual  cash 
payments." — Metropolitan  Nat  Bank  t. 
Palmer,  9  N.  Y.  S.  289. 

12.  Where  there  are  substantial  grounds 
for  a  contention  that  a  special  partner  was 
to  be  released  from  his  contribution  by 
means  of  a  check  for  the  amount  thereof, 
drawn  in  his  favor  by  one  of  the  partners 
on  the  day  tbat|he  special  capital  was  con- 
tributed, if  the  existence  of  any  such  nn- 
demtanding  is  to  be  derived  by  way  of  in- 
ference from  the  conduct  of  the  parties,  it 
is  a  question  for  the  Jury  to  decide.— Met- 
ropolitan Nat  Bank  v.  Palmer,  9  N.  Y.  8. 
289: 


18.  A  mere  expectation  that  the  capital 
of  the  partnership  would  be  employed  to 
purchase  the  stock  of  an  immediately  pre- 
ceding firm  does  not  deprive  the  former  of 
its  character  as  a  limited  partnership;  for, 
in  the  absence  of  an  actual  agreement  to 
that  effect  when  the  capital  was  contrib- 
uted, the  partnership  would  be  at  liberty  to 
use  its  capital,  when  it  was  received,  in 
that  or  any  other  direction.  —Metropolitan 
Nat  Bank  v.  Palmer,  9  N.  Y.  S.  239. 

14.  The  special  partner  is  not  rendered 
personally  liable  for  the  debts  of  the  part- 
nership merely  because  loans  were  made 
to  the  preceding  firm,  and  by  the  latter  to 
the  partnership  for  mutual  accommoda- 
tion, on  the  ground  that  these  transactions 
constitute  a  change  in  the  business. — Met- 
ropolitan Nat  Bank  v.  Palmer,  9  N.  Y.  8. 
289. 

PAKTY-WAIiLS. 

Bights  of  owners — Similar  use. 

In  the  absence  of  a  special  agreement  or 
controlling  custom  providing  otherwise,  it 
is  an  essential  characteristic  of  a  party- wall 
that  it  should  be  capable  of  substantially 
similar  use  by  each  of  the  adjoining  own- 
ers.— Eammann  v.  Jordan,  9  N.  Y.  8.  428. 

PAYMENT. 

What  constitutes. 

1.  Wherea  debt  due  acorporation  is  paid 
to  its  only  authorized  agent,  the  money 
thereupon  becomes  the  property  of  ihe 
corporation;  and  its  immediate  return  to 
the  debtor  in  payment  of  the  individnal  in- 
debtedness of  the  agent  does  not  operate 
to  rescind  or  disaffirm  the  payment  — 
Bhailer  v.  Morgan,  9  N.  Y.  8.  492. 

2.  Lessors  accepted  rent  from  a  sublessee 
on  the  understanding  that  the  lessees  were 
to  continue  liable  if  be  did  not  pay.  The 
sublessee  gave  his  check  for  rent  to  the 
lessors  after  banking  hours  on  a  Friday, 
taking  the  usual  receipt  acknowledging 
payment  The  lessors  did  not  present  the 
check  until  the  following  Monday,  when 
payment  was  refused.  Had  it  been  pre- 
sented before  2  p.  m.  on  Saturday,  which 
was  practicable,  it  would  have  been  paid. 
Beld,  that  the  rent  was  not  paid,  and  that 
the  lessees  were  liable  therefor. — Olcott  v. 
Erwin,  9  N.  Y.  8.  71. 

Voluntary  payment. 

8.  A  purchaser  of  mining  property 
agreed  in  writing  to  make  an  '^equitable'" 
settlement  of  a  balance  claimed  by  defend- 
ant for  his  services  in  opening  mines  on 
the  premises,  and  to  idemnify  his  vendor 
therefrom.  The  agreement  also  recited 
that  the  vendor  did  not  admit  any  liability 
whatever  to  defendant    Without  malting 
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further  inquiry  plaintiff  paid  defendant 

part  of  an  amount  which  the  latter  f  alselj 

represented  to  be  due  him.    Held,  that  this 

was  not  a  payment  made  under  a  mistake 

of  fact.— Emerson  t.  Loveland,  9  N.  Y.  S. 

768. 

Pleading  payment. 

4.  A  complaint  was  in  two  counts.  One 
averred  an  indebtedness,  and  a  payment 
thereon;  the  other,  damages  by  reason 
of  facts  therein  stated.  Held,  that  a  mere 
denial  of  the  complaint  did  not  permit 
proof  of  payment.— Potter  v.  Gates,  9  N. 
Y.  8.  87. 

Physicians  and  Surgeons. 

PrlTileged  communications,  see  WUneu,  S. 

FLEADINQ. 

Complaint,  see  Quieting  TitU,  % 

Filing  pleadings,   see    Praetiu   In   OtvU 

Catei.  1. 
In  particular  actions,  see  Attumptit,  9. 
Pleading  negligence,  see  NegUgenee,  30,  SI. 

payment,  see  PaymerU,  4. 

statute,  see  LimitaUon  of  Aetiotu,  8. 

Declaration  and  complaint. 

1.  That  a  complaint  is  entitled  in  form 
against  the  defendant  "as  sheriff,"  while 
the  allegations  of  the  complaint  show  only 
an  individual  liability,  will  not  defeat  an 
otherwise  good  cause  of  action. — Lehman 
V.Koch,  9 N.Y.  8.  802. 

2.  An  allegation  "that  by  reason  of  the 
foregoing  facts  the  plaintiff  alleges,  upon 
information  and  belief,  that  the  above- 
named  defendants  were  at  the  time  here- 
inafter named  copartners,  doing  and  car- 
ry ing  on  the  business  of  banking  under  the 
name  and  style  of  the  '  Home  Savings 
Bank,'  "  is  an  allegation  of  a  conclusion, 
and  not  an  allegation  of  independent  facts. 
—Merchants'  Nat.  Bank  v.  Pendleton,  9N. 
Y.  8.  46. 

8.  A  complaint  alleged  that  defendant 
railroad  company  charged  plaintiff  more 
for  the  transportation  of  coal  over  its  lines 
than  it  charged  certain  other  customers, 
and  that  such  undue  and  unreasonable  dis- 
criminations were  made  under  and  were 
controlled  by  and  in  violation  of  the  stat- 
ute of  Pennsylvania  in  such  case  made  and 
provided.  It  then  set  out  the  statute  in 
full,  and  alleged  that,  br  reason  of  the 
premises,  defendant  was  liable  to  plaintiff 
in  damages  treble  the  amount  of  the  inju- 
ries suffered.  Held,  that  plaintiff's  cause 
of  action  rested  solely  on  a  violation  of  the 
Pennsylvania  statute,  and  that  on  demur- 
rer plaintiff  could  not  be  allowed  to  shift 
his  claim  to  a  cause  of  action  at  common 
law.— Langdon  ▼.  New  York,  L.  E.  &  W. 
U.  Co.,  9  N.Y.  a  245. 


Answer. 

4.  An  answer  which  denies  the  makinr 
of  a  contract  sued  on,  and  which  also  af 
leges  that  the  contract  was  procured  Ij- 
plaintiff's  fraudulent  representations,  con- 
tains inconsistent  defenses,  and  the  gen- 
eral denial  will  be  stricken  ouL — Marx  v. 
Gross,  9  N.  Y.  8.  719. 

5.  In  an  action  for  breach  of  contract, 
an  averment  that  defendant  "refused"  to- 
deliver  certain  goods,  as  required  by  the 
contract,  is  material,  and  is  not  denied  by 
allegations  of  the  answer  that  nothing  is- 
due  plaintiff  as  damages,  and  that  defend- 
ant is  and  always  has  been  "ready  and 
willing"  to  deliver  the  goods. — Hand  v. 
Belcher  Mosaic  Glass  Co.,  9  N.  Y.  &  73a 

6.  A  complaint  alleged  that  plaintiff  as- 
signed a  certificate  of  purchase  of  state 
lands  to  defendant,  and  also  gave  him  a 
chattle  mortgage  to  secure  him  for  indon- 
ing  plaintiff's  note,  and  that  plaintiff  paid 
the  note,  and  requested  a  reassignment  of 
the  certificate  and  satisfaction  of  the  mort- 
gage, which  defendantrefnsed.  The  relief 
asked  was  that  defendant  be  compelled  to- 
deliver  up  the  certificate  and  satisfy  the- 
mortgage.  The  answer  alleged  that  de- 
fendant refused  to  execute  the  papers  be- 
cause he  did  not  know  their  force.  Held, 
that  a  motion  for  Judgment  on  the  frivo- 
lousness  of  the  answer  was  properly  grant- 
ed, and  that,  defendant  not  having  asked 
time  to  consult  his  counsel,  but  positively 
refusing  to  sign  the  papers,  he  was  rightly 
charged  with  costs  of  the  motion  and  of 
the  action. — Deerman  v.  Smith,  9  N.  Y.  S. 
91. 

Motion  to  strilte  oat. 

7.  Where  the  general  issue  is  pleaded,  the- 
court  has  no  power  to  strike  out  the  an- 
swer as  sham. — Wilson  v.  Eastman  A  H. 
Co.,  9  N.  Y.  a  189. 

Motion  to  make  definite  and  oertain. 

8.  Where  the  plain  import  of  a  complaint 
is  to  state  a  number  of  different  causes  of 
action,  and  plaintiff  takes  the  ground  that 
there  is  but  one  cause  of  action  set  out,  a. 
motion  to  make  the  complaint  more  defi- 
nite and  certain  by  separateljr  stating  and 
numbering  each  cause  of  action  shonld  be- 
granted,  but  with  leave  to  plaintiff,  on  pay- 
ment of  costs  and  disbursements,  to  amend 
the  complaint  so  as  to  omit  therefrom  all 
matters  irrelevant  to  a  single  cause  of  ac- 
tion.—Blake  V.  Barnes,  9  N.  Y.  a  8SS. 

Motion  to  compel  repl^. 

9.  A  motion  to  compel  a  reply  to  an  an- 
swer pleading  a  statute  of  limitations  was- 
opposed  on  the  ground  that  the  complaint 
disclosed  the  facts  relied  on  to  meet  the 
plea.  It  appeared  that,  if  plaintiff  relied 
solely  on  those  facts,  defendant,  when  they 
were  pleaded  in  a  reply,  would  be  in  a  posi- 
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tion  to  demur,  and  thns  have  tlie  question 
settied  without  the  expense  of  preparing 
for  trial.  Btli,  that  uie  granting  of  the 
motion  was  a  proper  exercise  of  the  court's 
discretion. — Cavanagh  t.  Oceanic  S.  8.  Co., 
»  K.  Y.  &  108. 

Amendment. 

10.  It  la  within  the  power  of  the  court  at 
special  term  to  allow  an  amendment  to  an 
answer  setting  up  a  new  defense. — Marxv. 
Gross,  9  N.  Y.  S.  719. 

11.  A  demurrer  is  not  an  answer,  within 
Code  Civil  Proc.  N.  Y.  §  842,  permitting  a 
pleading  to  be  once  amended  as  a  matter 
of  course,  so  that  the  demurrer  may  be 
withdrawn  and  an  answer,  as  an  amend- 
ment, served  as  of  course.  Following 
Smith  V.  Laird,  44  Hun,  RSO,  and  Wise  v. 
Oessner.  47  Hun,  806,  and  disapproving 
Robostelli  v.  Noxon,  5  N.  Y.  8.  815.— Cash- 
man  V.  Reynolds,  9  N.  Y.  8.  614. 

12.  The  court  at  special  term  can  insert 
in  an  order  permitting  an  amendment  of 
the  complaint  a  requirement  that  defend- 
ant answer  within  30  days,  which  is  the 
statutory  time  within  which,  under  Code 
Civil  Proc.  N.  Y.  §§  418,  422,  an  answer 
must  be  served  after  service  of  summons. — 
Second  Ave.  R.  Co.  v.  Metropolitan  Bl.  R. 
Co.,  9  N.  Y.  8.  784. 

BiU  of  partloalan. 

18.  In  an  action  to  recover  damages  for 
injury  to  plaintiff's  property  by  the  negli- 
gence of  defendant  in  setting  Are  to  the 
same,  the  answer  alleged  that  plaintiff  had 
had  in  his  possession  highly  inflammable 
materials,  which  were  liable  to  burn  spon- 
taneously, and  that  the  negligent  keeping 
of  these  chemicals  caused  the  flre.  De- 
fendant was  ordered  to  furnish  a  bill  of 
particulars  specifying  "wherein  said  ma- 
terials were  negligently  and  carelessly 
used  or  exposed  by  plaintiff  so  as  to  cause 
said  flre, "  and  also  what  dangerous  or 
highly  combustible  materials,  likely  to  ig- 
nite at  a  low  temperature,  etc..  were  care- 
lessly kept  and  exposed  by  plaintiff. 
Held,  that  the  first  of  the  above  reauire- 
ments  should  be  stricken  out,  and  the 
other  modified  so  as  to  require  defendant 
to  specify  the  materials  referred  to,  or,  if 
he  IS  unable  to  specify  them,  to  give  a 
suflJcient  reason  why  he  is  not  able  to  be 
more  specific,  and  further  to  give  as  full  a 
description  as  he  is  able  to. — Loeberv. 
Roberts,  9  N.  Y.  a  7ia 

Pleading  and  proof— Variance. 

14.  In  an  action  for  money  had  and  re- 
ceived by  defendant  for  the  use  of  one  6., 
plaintiff's  assignor,  the  answer  alleged 
that  defendant  had  received  the  money 
from  a  brother  of  8.,  with  instructions  to 
use  it  in  defraving  the  expenses  of  8.  in 
establishing  himself  in  business  in  8au 
T.9li.T.S. — 65 


Francisco,  and  not  to  pav  it  over  until  he 
was  permanently  so  established, and  that  be 
returned  the  money  because  S.  had  aban- 
doned the  project.  Defendant  testified 
that  his  refusal  to  pay  over  the  money  was 
because  he  had  been  instrumental  in  help- 
ings, obtain  itfromhisbrotherforthe  pur- 
pose of  establishing  himself  in  San  Frau- 
cisco,  and  that,  when  8.  decided  to  estab- 
lish himself  in  New  York,  he  believed  it 
his  duty  not  to  pay  over  the  money  until 
he  had  heard  fnrUier  from  the  brother. 
On  cross-examination,  he  admitted  that 
the  true  reason  of  his  refusal  was  that  he 
thereby  intended  to  prevent  S.  from  estab- 
lishing himself  in  business  in  New  York  in 
competition  with  defendant.  Held,  that 
such  defense  was  neither  pleaded  nor 
proved,  and  it  was  error  to  direct  a  verdict 
for  defendant— Prisco  v.  Hug,  9  N.  Y.  S. 
720. 

FLEDQE. 

Bights  of  pledgeor. 

1.  B.  &  Co..  private  bankers,  negotiated 
several  loans  with  defendants,  and^  as  col- 
lateral security  for  one  of  them  pledged 
stock  deposited  with  them  by  plaintiff  as 
security  for  any  overdrafts  he  might  make. 
B.  &  Co.  having  failed,  defendant  sold  out 
the  different  stocks  deposited  with  them. 
Upon  the  sale  of  the  securities  pledged  for 
the  first  loan,  there  was  a  surplus:  and  on 
the  sale  of  the  securities  for  the  second 
loan,  among  which  was  plaintiff's  stock,  a 
surplus  was  realized,  but  on  the  closing 
out  of  the  other  transactions  B.  &  Co.  re- 
mained indebted  to  defendants.  Held  that, 
as  against  the  true  owners  of  the  various 
securities,  defendants  were  holders  for 
value  only  to  the  extent  of  the  particular 
loans  made  upon  the  particular  securities; 
that  plaintiff  had  no  claim  on  the  surplus 
from  the  sale  of  the  stock  pledged  for  the 
first  loan,  but  could  recover  the  whole  of 
the  surplus  from  the  sales  of  the  collater- 
als for  the  second  loan,  in  the  absence  of 
other  claims  to  the  fund,  and  was  not  re- 
stricted to  such  proportion  of  that  surplus 
as  his  stock  bore  to  the  whole  of  the  secu- 
rities pledged.— Smith  v.  Bavin,  9  N.  Y.  a 
106. 

Inability  of  bona  fide  holder. 

2.  Plaintiff's  shares  were  sold  on  May 
14th,  but,  because  of  the  peculiar  power  of 
attorney  plaintiff  had  attached  to  the  cer- 
tificate, they  were  not  a  good  delivery  up- 
on the  stock  exchange,  and,  because  of  a 
notice  given  by  plaintiff,  defendants  were 
unable  to  transfer  the  stock  until  June 
24th.  Held,  that  defendants  were  charge- 
able with  the  value  of  the  stock  as  of  May 
14th,  the  date  of  the  sale. — Smith  v.  Savin, 
9  N.  Y.  8.  106. 

8.  The  fact  that  the  power  of  attorney  at- 


Digitized  by 


Google 


1026 


INDBZ. 


Ucbed  to  the  certificate  was  not  of  the 
form  anthorized  by  the  stock  exchange  did 
not  aftect  defendants'  rights  as  bona  Ma 
holders.— Smith  ▼.  Savin,  9  N.  Y.  S.  106. 

Bights  of  pledgee. 

4.  Where  collaterals  are  deposited  with 
a  broker  to  secure  the  result  of  a  sale  and 
purchase  of  stock,  he  holds  the  collaterals 
as  a  pledge,  and  is  not  bound,  in  the  ab- 
sence of  an  agreement,  to  sell  or  return 
them  before  bringing  suit  to  recover  the 
loss  resulting  from  the  transaction. — De 
Cordova  v.  Barnum,  9  K.  Y.  8.  287. 

Police  Department. 

See  Municipal  Corporation*,  3-S. 

POWEJiS. 

Testamentary  powers. 

1.  Where,  under  a  will,  theezecators  are 
given  a  power  of  sale  over  the  real  estate 
if.  In  their  judgment,  "it  be  for  the  ad- 
vantage of  the  estate, "  the  Judgment  of 
the  surviving  executor  is  conclusive  so  far 
as  the  title  conferred  upon  Uie  purchaser 
Is  concerned. — Carroll  v.  Conley,  9  N.  Y. 
S.  865. 

3.  Where  s  will  authorizes  the  executors 
to  sell  the  real  estate  as  they  "shall  deem 
most  expedient,  and  for  the  best  interest" 
of  the  residuary  legatees,  they  cannot  give 
a  good  title  to'  one  who  knows  that  they 
have  sufficient  funds  to  meet  all  the  lega- 
cies referred  to  in  the  power  of  sale. — 
Hovev  V.  Chlsholm,  9  N.  Y.  S.  671. 

8.  A  testator  bequeathed  one-half  the  in- 
come of  his  real  and  personal  estate  to  his 
widow  for  life,  if  she  remained  unmarried. 
The  remainder  of  the  income  he  gave  to 
his  children,  to  be  expended  under  the  di- 
rections of  his  executor,  provided  Uiat,  If 
any  child  should  die  before  the  youngest 
child  became  of  age,  leaving  issue,  such 
issue  should  take  the  parent's  share.  At 
the  death  of  the  wife,  and  on  the  arrival 
of  the  youngest  child  at  the  age  of  21,  the 
entire  estate  was  given  to  the  children 
equally.  A  full  power  of  sale  was  given 
to  the  executor.  Held,  that  the  children 
took  the  fee  of  the  land  sdbject  to  the 
power  of  sale,  and  a  deed  by  the  widow  in- 
dividually, and  as  administratrix  with  the 
will  annexed,  would  convey  a  good  title. — 
Hickey  v.  Peterson.  9  N.  Y.  B.  917. 

PRACTICE  IN  CIVIL.  OASES. 

See,  also,  Appeal;  Certiorari;  Oo*t»;  Depo- 
sition; Judgment;  New  Trial;  Partite; 
Pleading;  Reftrmce;  Trial;  Writi. 

TUing  pleadings. 

1.  Where  a  reply  is  served  by  leave  of 
£.  urt,  after  the  cause  ha*  been  noticed  for 


trial,  it  is  within  the  discretion  of  the  court 
to  change  the  date  of  filing  the  note  of  is- 
sue, instead  of  requiring  a  new  note,  and 
the  payment  of  an  additional  fee,  and  this 
power  may  be  exercised  after  the  reply  has 
been  served  nunc  pro  tunc — ^Hnnnewell  ▼. 
Shaffer.  9  K.  Y.  S.  640. 

Service  of  papers. 

a.  Under  Code  Civil  Proc.  N.  Y.  g  479, 
which  provides  that  if  a  copy  of  the  com- 
plaint is  not  delivered  to  a  defendant  at  tha 
time  of  the  delivery  of  a  copy  of  the  sum- 
mons to  him,  either  within  or  without  the 
state,  his  attorney  may,  "at  any  time  with- 
in 20  days  after  service  of  summons  is  com- 
plete, "  serve  on  plaintiff's  attorney  a  writ- 
ten demand  for  a  copy  of  the  complaint,  a 
non-resident  defendant,  to  whom  copies  of 
the  summons  and  of  the  complaint  were 
personally  delivered  before  the  service  bv 
pubHcation  was  complete,  is  not  entitled, 
after  completion  of  such  service,  to  demand 
a  copy  of  the  complaint — Skinner  ▼.  Skin- 
ner, 9  N.  Y.  B.  60. 

Notice  of  trial. 

8.  A  notice  of  trial  is  snfBcient  to  bring 
on  a  hearing  on  the  issue  of  law  raised  by  a 
demurrer,  and  a  notice  of  ari^nment  is  not 
essentiaL— Townsend  v.  HUlmann,  9K.  Y. 
S.fl29. 

4.  The  fact  that  a  notice  of  trial  is  liable 
to  be  defeated  by  the  service  of  an  amend- 
ed pleading,  so  long  as  the  right  to  amend 
exists,  does  not  preclude  a  party  from  no- 
ticing a  cause  for  trial,  as  to  existing  issues, 
so  long  as  no  amended  pleading  is  actuaUv 
served— Townsend  v.  HUlmann,  9  N.  x. 
&0S9. 

Preferences. 
See  .dw^fn«n(/«r  Benefit  tf  OrtdUan,  4-4l 

Presumption. 

Of  death,  see  Death. 

On  appeal,  see  Appeal,  W-SS. 

PRINCIPAIi  AND  AQENT. 

See,  also,  Attomeg  and  OUaU;  FaeUtre  and 
Brokere. 

Liability  of  agent  to  third  persons. 

1.  A  person  managing  property  as  agent, 
who,  without  intimating  that  he  is  acting 
as  such,  orders  repairs  to  be  made  by  > 
contractor  who  does  not  know  of  his  re- 
lation to  the  property,  is  personally  liable 
therefor.— Eneeland  ▼.  Coatsworth,  9  K. 
Y.  8.  416.» 

2.  The  fact  that  the  contractor  has  pre- 
viously repaired  the  property,  at  the  agenf  i 
request,  and  was  paid  therefor  by  checks 
drawn  by  the  agent  in  the  owner's  name. 
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is  not  notice  of  the  Bgency. — Eneelaad  ▼. 
CoatBworth,  9  N.  Y.  8.  416.« 
Compensation. 

3.  Defendant  agreed  to  pay  plaintifiF  a 
commission  If  be  obtained  the  approval  of 
the  United  Btates  government  to  the  nse  in 
a  certain  blasting  operation  of  an  explo- 
sive manufactured  by  defendant.  Plain- 
tiff called  the  attention  of  the  government 
to  the  explosive,  and  experiments  were 
made,  which  resulted  in  its  being  rejected. 
Nothing  further  was  done  by  plaintiff  to 
induce  the  government  to  use  the  explo- 
sive. Two  years  later,  after  plaintiff  had 
left  defendant's  employ,  defendant  claim- 
ing to  have  improved  its  explosive,  fur- 
ther experiments  were  made,  with  which 
plaintiff  had  no  connection,  and  which  re- 
sulted in  the  government  approving  the 
explosive.  Afterwards  the  govemmentin- 
Tited  proposals  for  explosives  for  the  op- 
eration in  question,  and  defendant's  bid 
was  accepted.  Seld,  that  plaintiff's  claim 
for  his  commission  could  not  be  main- 
tained.— Warren  v.  Bendrock  Powder  Co., 
9  N.  Y.  a  848. 

FBINCIFAIi   AITD   STIBETY. 

Bights  of  surety. 

1.  Plaintiff  was  assignee  of  a  bond  exe- 
cuted by  defendant  as  surety  for  her  hus- 
band, the  principal  obligor,  which  was  se- 
cured by  a  first  mortgage  of  the  husband's 
land.  The  plaintiff  was  also  the  holder 
of  a  second  mortgage  of  the  same  land. 
The  husband  was  Insolvent,  Beld,  that 
plaintiff  would  be  required  to  exhaust  bis 
security  under  the  mortgage  before  enforc- 
ing defendant's  liability  on  the-  bond,  and 
an  action  theretofore  brought  on  the  bond 
would  be  suspended  until  proceedings  were 
bad  on  the  mortgage. — Sheppard  v.  Con- 
ley,  9  N.  Y.  8.  777. 

2.  Sureties  on  an  appeal-bond  are  not,  on 
affirmance  of  the  order  appealed  from,  en- 
titled to  an  assignment  of  it  as  a  condition 
of  their  making  payment  — Wadley  v. 
Poncher,  9  N.  Y.  8.  60. 

Discharge  of  surety. 

8.  The  bond  in  suit  was  executed  by  £, 
solely  for  the  accommodation  and  benefit 
of  C.  and  H.,  bis  co-obligors,  and  the  con- 
sideration of  the  bond  was  a  balance  of 
money  due  from  C.  and  H.  to  the  obligee, 
and  all  of  these  facts  were  known  to  the 
obligee  at  the  time  of  the  execution  of  the 
bond.  This  bond  was  executed  before  the 
enactment  of  Code  Civil  Proc.  N.  Y.  §  768, 
providing  that  the  estate  of  a  person 
jointly  liable  on  a  contract  with  oUiers 
shall  not  be  discharged  by  his  death,  Seld 
that,  as  £.  had  no  beneficial  interest  in 
the  bond,  or  dealings  leading  up  to  ft,  and 
was  a  surety,  merely,  to  the  Knowledge  of 


the  obligee,  and  was  unsecured  by  his  prin- 
cipals, his  estate  was,  by  his  death  before 
the  prindpals',  discharged  of  all  liability 
in  equity  as  well  as  in  law.— Chard  ▼. 
Hamilton,  9  N.  Y.  8.  576. 

Privileged  Oommnnloatioii. 

BMLib«landSUmd«r,l;  WitMu,&-6. 

Process. 

Sea  Wrii*. 

Publication. 
Of  lummons,  see  Writi,  2. 

PXTBUO  IiAin>S. 

Grant  by  state  to  city. 

By  Act  N.  Y.  May  20,  1872,  the  city  of 
Elmira  was  authorized  to  use  a  portion  of 
the  Chemung  canal  for  a  pablic  street;  a 
construction  of  the  act  as  disposing  of  the 
fee  being  expressly  provided  against.  By 
Laws  N.  Y.  1878,  c.  171,  the  same  portion 
of  the  canal  was  "  released  and  transferred  " 
to  the  city  "for  the  purposes  of  a  street," 
subject  to  certain  rights  of  the  state  in  a 
sewer.  Bel(f,  that  the  latter  act  was  in- 
tended to  operate  as  a  conveyance  of  the 
fee  of  the  lands  therein  named,  and  that 
the  clause  restricting  the  use  operated  at 
most  as  a  condition  subsequent. — De  Witt 
T.  Elmira  Transfer  Ry.  Co..  9  N.  Y.  S.  149. 

QT7IETINQ  TITLB. 

Bights  InTolved. 

1.  Under  Code  Civil  Profc  N.  T.  §  1646. 
which  provides  that  final  judgment  for 
plaintifc  in  an  action  to  determine  a  claim 
to  land  must  be  to  the  effect  that  defendant, 
"and  ever^  person  claiming  under  him  by 
title  accruing  after  •  •  *  notice  of  the 
pendency  of  the  action,  •  ♦  •  be  for- 
ever barred  from  all  claim"  to  the  land,  the 
court  will  not  consider  the  rights  of  per- 
sons who  claim  under  mortgages  executed 
by  defendant  before  the  bringing  of  the 
action,  and  who  are  not  made  parties  there- 
to.—Phillips  V.  Rome,  W.  &  O.  B.  Co.,  9 
N.  Y.  8.  799. 

Pleading — Complaint. 

2.  Code  Civil  Proc.  N.  Y.  §  1888,  provides 
that  an  action  to  compel  the  determination 
of  a  claim  to  land  may  be  maintained  by 
one  in  possession  thereof  for  three  years 
against  another  who  asserts  a  claim  there- 
to "  in  fee  or  for  life,  or  for  a  term  of  years, 
not  less  than  ten,  in  possession,  reversion, 
or  remainder. "  Section  1639,  subd.  3,  pro- 
vides that  tne  complaint  in  such  an  action 
must  allege  that  defendant  unjustly  claima 
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an  estate  In  the  land  "of  the  character 
Bpeciiled  In  the  last  section. "  Held,  that  a 
complaint  which  alleges  that  defendant 
unjustly  claims  an  estate  in  land  "in  fee 
or  for  life,  or  for  a  term  of  years  not  less 
than  ten  years,  or  In  reversion  or  remain- 
der." sufficiently  complies  with  the  pro- 
visions of  the  statute.— Phillips  ▼.  Rome, 
W.  &  O.  R  Co.,  9  K.  Y.  S.  799. 

QTTO  WABBANTO. 

AtmnlUng  corporate  charter. 

An  action  in  the  nature  of  a  quo  warranto 
to  annul  the  charter  and  franchises  of  a 
railroad  company  is  within  the  spirit,  if 
not  the  letter,  of  Code  Civil  Proo.  K.  Y. 
%  1797  et  seq..  relating  to  "action  by  the 

Seople  to  annul  a  corporation. " — People  ▼. 
roadway  R.  Co.,  9  N.  Y.  8.  «. 

RAILROAD  COMPARES. 

Bee,  also,  Oarriert;  Horte  and  Btritt  BaOr 
roads. 

ConsoUdatioB. 

1.  A  consolidation  of  three  railroad  com- 
panies was  pfoposed,  the  necessary  funds 
to  be  raised  by  subscriptions  of  the  stoclc- 
holders  of  the  several  companies.  It  was 
doubtful  whether  one  of  the  companies 
(the  R.  &  A.)  could  obtain  legislative  con- 
sent to  enter  the  combination,  but  it  was 
arranged  that  the  other  two  should  com- 
bine at  all  events,  and  the  subscribers  were 
aware  of  this.  The  first  call  under  the  sub- 
scription stated  that  It  was  for  the  exten- 
sion of  one  of  the  two  roads  whose  consol- 
idation was  definitely  arranged  for,  and  for 
"other  purposes."  Afterwards  the  entire 
fund  was  paid  in.  A  committee  was  ap- 
pointed, after  the  first  Installment  was 
paid,  to  receive  and  disburse  the  fund. 
After  this  the  consolidation  agreement  was 
filed.  Held,  that  a  loan  by  the  committee 
to  the  R.  &  A.  Company,  for  the  purpose 
of  completing  its  line  of  railroad,  to  be  re- 
paid in  case  the  agreement  should  not  be- 
come operative  as  to  that  company,  was  a 
misappropriation  of  the  fund,  for  which 
they  became  liable  to  account  to  the  sub- 
scribers upon  the  legislature  refusing  to 
consent  to  the  company  entering  the  com- 
bination; but  that  the  shareholders  could 
not,  at  the  time  of  compelling  such  ac- 
counting, insist  that  the  committee  should 
also  account  for  bonds  taken  by  them  as 
collateral  for  the  loan.  Reversing  5  N.  Y. 
8.  928.— Gould  v.  Seney,  9  N.  Y.  S.  818. 

Neglii^nce — Accidents  at  crosslnga. 

2.  In  an  action  for  injuries  caused  by  be- 
ing run  over  at  a  crossing,  testimony  of  de- 
fendant's witnesses  having  charge  of  the 
bell  or  whistle,  and  interested  In  proving 


that  the  proper  signals  were  gn'ven,  is  not 
necessarily  conclusive,  as  against  the  testi- 
mony of  plaintiff's  witnesses  that  they  did 
not  hear  the  signals. — Scott  v.  Pennsylva- 
nia R.  Co.,  9  N.  Y.  8.  189. 

8.  In  an  action  for  Injuries  sustained  by 
plaintiff  by  being  run  over  by  defendant's 
train,  the  court  charged  that,  if  the  train 
came  upon  plaintiff  so  suddenly  that  before 
he  could  act  he  was  caught  by  the  train. 
that  fact  would  not  excuse  the  compan}*; 
but.  If  they  ^ave  him  suflScient  time  for  a 
man  of  ordinary  intelligence,  exercising 
"ordinary  care,  to  get  out  of  the  way, 
that  relieved  the  company  of  liability.  De- 
fendant requested  an  instruction  that,  if 
the  vigilance  and  caution  of  plaintiff  were 
not  proportionate  to  the  known  danger  of 
his  position,  then  he  was  not  entitled  to- 
recovpr.  Held,  that  the  request  waa  right- 
ly refused  as  too  abstruse,  and  also  be- 
cause the  question  of  contributory  negli- 
gence had  already  been  covered  by  the 
charge,  and  that,  the  court  having  ex- 
plained the  words,  "ordinary  care"  by 
stating  that  it  meant  'the  care  of  an  ordi- 
narily prudent  person  under  like  circum- 
stances, "  defendant  had  no  cause  of  com- 
plaint-Scott V.  Pennsylvania  R.  Co.,  9  X. 
Y.  B.  189. 

4.  At  the  crossing  of  a  street  b^v  three  of 
defendant's  tracks,  a  train  standing  on  the 
middle  track  obstructed  the  view  of  the 
third  track.  Plaintiff's  intestate  was  kiUed 
at  such  crossing,  just  after  he  had  passed 
the  middle  track,  by  an  engine  backing 
down  the  third  track.  Held,  that  deceasecT 
having  waited  for  the  gates  to  open,  and 
seeing  a  team  enter  the  opposite  side  of 
the  crossing,  had  a  right  to  take  it  for 
granted  that  the  crossing  was  safe;  and  his 
failure,  after  passing  the  standing  train,  to 
stop  and  look  both  ways  Is  not  such  con- 
clusive evidence  of  contributory  negli- 
gence as  will  warrant  the  court  In  taking 
the  case  from  the  jury.— Oldenburg  v.  New 
York  Cent  &  H.  R.  R.  Co.,  9  N.  Y.  a  419. 

0.  An  ordinance  limiting  the  rateof  speed 
of  trains  within  the  cit^  limits,  though  not 
pleaded.  Is  admissible  in  evidence  to  show 
that  the  train  was  running  at  an  unlawful 
rate  of  speed.^-Oldenburg  ▼.  New  York 
Cent  &  H.  R.  R.  Co.,  9  N.  Y.  8.  419. 

6.  In  an  action  against  a  railroad  compa- 
nv  for  the  alleged  negligent  killing  of 
plaintiff's  intestate,  it  appeared  that  thre» 
of  defendant's  tracks,  guarded  by  ^tes, 
crossed  a  street  at  the  place  of  the  accident. 
A  train  standing  on  the  middle  track  ob- 
structed the  view  of  the  third  track.  When 
deceased  arrived  at  the  crossing,  the  gates 
were  closed  for  a  passing  train.  He  waited 
for  the  gates  to  open;  and.  Just  after  pass- 
ing the  middle  track,  he  was  struck  by  an 
engine  and  tender  backing  at  an  unlawful 
rate  of  speed  down  the  utird  track,  ud 
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concealed  from  view  by  the  standing  train. 
IMd,  tiiat  the  question  of  defendant's  neg- 
ligence was  for  the  Jury,  and  that  the  conrt 
properly  refused  to  direct  a  verdict  for  de- 
fendant.— Oldenburg  ▼.  New  York  Cent  & 
H.  RRCo.,9N.  Y;  8.  419. 

7.  While  attempting  to  drive  across  de- 
fendant's tracks  at  a  street  crossing,  plain- 
tiff was  struck  by  a  train  going  south,  the 
approach  of  which  was  obscured  by  a  train 
going  north .  Plaintiff  had  been  waiting  to 
cross  while  the  north-bound  train  was  pass- 
ing, and,  seeing  the  gate  go  up,  attempted 
to  cross,  but  was  shut  in  upon  the  track  by 
the  lowering  of  the  gate  on  the  opposite 
aide.    Held,  that  the  question  of  his  negli- 

fence  was  for  the  Jury.— Kane  v.  New  York, 
r.  H.  &  H.  R  Co., »  N.  Y.  8.  878. 

8.  A  charge  that  raising  the  gates  was  an 
Msnrance  of  safety,  and  an  invitation  for 
plaintiff  to  proceed,  was  not  error.— Kane 
▼.  New  York.  N.  H.  &  H.  B.  Co.,  9  N.  Y. 
&879. 

BAPB. 

SnflSolenoy  of  evidenoe. 

Prosecutrix,  a  girl  not  quite  17  years 
old,  testified  that  at  the  time  the  rape  was 
committed  she  was  alone  with  defendant. 
In  his  intelligence  office,  having  remained 
after  the  other  elrls  had  left,  on  his  sug- 
gestion that  employers  might  come  in ;  that 
defendant  suddenly  seized  her,  and  car- 
ried her  into  a  back  room,  locked  the  door, 
and  pulled  out  a  bench  from  the  wall,  hold- 
ing her  fast  all  the  while;  and  that  she 
struggled  and  kicked  to  get  defendant  off. 
Defendant  gave  testimony  as  to  aCDrmative 
consent,  which  was  palpably  false.  Held, 
that  there  was  snfllcient  evidence  of  re- 
sistance to  go  to  the  Jury,  though  prose- 
cutrix made  no  outcry.- People  ▼.  Connor, 
9N.Y.  8.  874. 

Beoonventloii. 

Be»B«t-Offand  Counter-claim, 
Becord. 

On  appeal,  see  Appeal,  11-18. 

Bedemptlon. 
From  foreclosure  sale,  see  Hartgagt»,  10. 

BEFEB.ENCE. 

Wben  ordered. 

1.  Under  Code  Civil  Proc.  N.  Y.  g  1018, 
authorizing  a  compulsory  reference  where 
the  trial  will  require  the  examination  of  a 
long  account,  a  reference  will  not  be  or- 
dered because  the  answer  sets  up  a  coun- 
ter-claim consisting  of  numerous  items. 


when  the  items  result  collaterally  from  an 
agreement  between  the  parties  to  loan,  ad- 
vance, and  sell  on  the  one  hand,  and  on 
the  other  to  manufacture  and  consign  for 
sale,  and  depend  expressly  upon  the  charge 
that  defendant  had  suffered  damages  from 
the  alleged  misconduct  of  pluntiff.  — 
HitcheU  v.  Oliver,  9  N.  Y.  S.  867. 
Notloe  to  terminate. 

a.  Under  Code  Civil  Pro&  N.  Y.  §  1019, 
stating  that  a  notice  to  end  a  reference, 
when  a  report  is  not  filed  or  delivered  with- 
in 60  days,  may  be  served  before  the  re- 
port is  filed  or  delivered,  a  notice  to  ter- 
minate, served  after  the  filingof  the  re- 
port, is  nugatory. — O'Neill  v.  Howe,  9  N. 
Y.  8.  746. 
Procedure  before  referee. 

8,  Under  Code  Civil  Proc.  N.  Y.  g  1088, 
providing  that  either  party  to  a  reference 
may  submit  a  statement  of  facts  which  he 
deems  established  by  the  evidence,  and  of 
the  rulings  on  qnestions.of  law  which  he 
desires  the  referee  to  make,  and  that,  at  or 
before  the  rendering  of  the  report  or  de- 
cision, the  referee  must  note  in  the  marg;in 
of  the  statement  the  manner  in  which  each 
proposition  has  been  disposed  of,  and  sec- 
tion 2546,  making  section  1028  applicable 
to  a  reference  directed  by  a  surrogate,  it  is 
error  for  a  referee  appointed  by  a  surro- 

?'ate  in  an  accounting  by  an  executor  to  re- 
use to  acton  requests  to  find  facts. — In  re 
Mellen's  Estate,  9  N.  Y.  8.  929. 
Waiver  of  irregularltiea. 

4.  The  irregularity  of  a  referee  appoint- 
ed by  a  surrogate  in  refusing  to  pass  on  the 
requests  submitted  to  him  is  waived  where 
the  party  does  not  apply  to  the  surrogate 
to  require  the  referee  to  pass  on  sndi  re- 

auests.  but  takes  the  report,  tog^ether  with 
le  evidence,  before  tne  surrogate  to  be 
disposed  of  as  in  his  Judgment  may  seem 
proper.- In  re  Mellen  s  Estate,  9  N.  Y.  S. 

Reformation. 

See  EgvOii,  1. 

BELEASE  AND  DIS- 
OHABQE. 

Discharge  of  surety,  see  Printipal  anA 
Swtty,  3. 

Fromiae  by  third  person. 

1.  A  promise  by  a  third  person  that,  if 
one  of  several  creditors  would  release  his 
claim  against  the  debtors,  the  promisor 
would  settle  the  balance  of  the  debt,  where 
the  debtors  were  not  present,  and  took  no 
part  in  the  arrangement,  is  not  a  release 
of  the  debt,  though  the  creditor  in  ques- 
tion assented.— Meyer  ▼.  Stitz,  9  N.  Y.  & 
806. 
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Parol  evidence. 

2.  Defendant's  teitator,  to  procure  the 
release  of  a  claim  against  him  for  loss  of 
rents  upon  the  settlement  of  his  deceased 
brother's  estate,  of  which  he  was  trustee, 
orally  agreed  with  plaintiff,  one  of  the  dis- 
tributees, that  if  she  would  sign  a  general 
release  she  would  lose  nothing,  as  he 
would  leave  her  an  equal  share  of  the 
bulk  of  his  estate  with  his  nephew  and 
niece.  Held,  that  the  agreement  was  not 
inconsistent  with,  and  did  not  directly  or 
indirectly  contradict  or  destroy  the  legal 
effect  of,  the  release,  so  aa  to  exclude  evi- 
dence thereof. — Andrews  v.  Brewster,  0  N. 
T.  8.  U4. 

Damages. 

8.  In  an  action  for  breach  of  said  agree- 
ment, the  measure  of  damages  is  the 
amount  of  testator's  estate  which  under  th« 
agreement  should   have  been  devised  to 

ftlaintifl,  and  not  the  amount  of  the  rents 
ost,  for  which  the  release  was  given. — 
Andrews  v.  Brewster,  9  N.  Y.  S.  114. 

KEUQIOnS  SOOIETIES. 

Vestrymen — TWt^nrtftTX"''ff- 

Under  Laws  N.  Y.  1818,  c.  60,  §  8;  Laws 
1875,  c.  79,  §  4;  and  Laws  1876,  &  176,  §  1, 
— constitatlng  the  wardens,  vestrymen, 
and  rector  of  an  incorporated  Episcopal 
Church  the  vestry  and  trustees  of  the 
church,  and  intrusting  to  them  the  man- 
agement of  the  temporalities,  estate,  and 
property  of  the  charch,  the  rector  has  the 
right  to  Institate  mandamus  proceedings  to 
compel  the  attendance  of  vestrymen  who 
refuse  to  attend  a  meeting  of  tne  vestry; 
and,  it  being  shown  that  a  meeting  is  nec- 
essary, and  cannot  be  held  without  their 
presence,  and  the  purpose  sought  to  be  ob- 
tained being  merely  to  secure  a  meeting,  a 
peremptory  writ  will  issne.— People  v. 
Winans,  911.  Y.  B.  249. 

Bemote  and  Proximate  Oaiue. 

Bee  NegKgenee,  12, 18. 

Beply. 

Motion  to  compel,  see  PUading,  9. 

Bes  Adjndlcata. 

See  Judgment,  2. 

Bescission. 

Of  contracts,  see  Sale,  S. 

Boada. 

See  Highwayt, 


SALE. 

Delivery. 

1.  Plaintiff  agreed  to  sell  and  deliver  to 
defendants  S00,()00  sets  of  box  shooks,  to 
be  paid  for  in  lots  of  20,000.  Held,  that  the 
acceptance  by  plaintiff  of  parents  on  ac- 
count was  not  a  waiver  of  his  right  to  in- 
sist on  the  payment  of  the  balance  due  be- 
fore completing  his  contract;  nor  was  hia 
right  to  payment  for  each  lot  of  2S,000 
waived  by  his  making  one  or  more  deliv- 
eries without  payment. — Barnea  v.  Dens- 
low,  9  N.  Y.  8.  88. 

Warranty. 

2.  When  buying  a  horse  from  defendant, 
plaintiff's  attention  was  called  to  a  defect 
on  its  hind  legs,  which  defendant  said  was 
natural.  The  sale  was  not  concluded  at 
that  time.  A  day  or  two  afterwards  an 
employe  of  defendant  brought  the  hotM 
to  pluntiff,  and  agreed  that,  if  it  went 
lame  on  account  of  the  defect,  there  should 
be  no  sale.  Plaintiff  took  the  horse,  which 
went  lame  from  the  defect.  HM,  that  de- 
fendant was  bound  by  the  warranty,  and 
that  the  measure  of  damages  for  the  breach 
thereof  was  the  depreciation  in  valae  be- 
cause of  the  defect — Chase  v.  Nichols,  9 
N.  Y.  8.  878. 

8.  Error  in  the  admission  of  evidence  of 
the  employe  in  proof  of  his  agency  was 
cured  by  proof  of  statements  by  defend- 
ant that  uie  employe  was  authorized  to 
warrant  against  the  defect. — Chase  v. 
Nichols.  9  N.  Y.  a  878. 
Interest. 

4.  Interest  should  not  be  allowed  as  dam- 
ages for  a  breach  of  warranty  in  the  sale 
of  goods. — Kiss  T.  Messmore,  9  N.  Y.  S. 
820. 

BeBoission. 

5.  There  can  be  no  rescission  of  a  joint 
contract  by  one  of  the  purchasers  wiuout 
the  consent  of  the  others. — Brewster  v. 
Wooster,  9  N.  Y.  S.  812. 

Action  for  price. 

6.  Defendant  ordered  carts  of  plaintiffs, 
to  be  similar  in  all  respects  to  carts  made 
for  him  the  previous  year,  but  refused  to 
pay  for  them  on  the  ground  that  the  carts 
of  the  previous  year,  which  he  had  never 
seen,  were  of  a  different  size  from  that 
specified  in  the  order.  He  admitted  that 
he  had  frequently  visited  the  neighbor- 
hood where  the  carts  were  stored,  and  said 
that  he  paid  for  them  without  examination. 
Heid  there  was  no  question  of  facts  as  to 
defendant's  opportunity  to  see  the  carts  of 
the  year  before.— Pngsley  v.  Devlin,  9  N. 
Y.  8.  680. 

7.  In  an  action  for  the  price  of  vans,  ev- 
idence that  they  had  been  used  by  defend- 
ants for  a  long  time,  and  were  still  being 
used,  without  any  retnm  or  offer  to  return. 
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warrants  the  conclusion  that  defendants 
had  accepted  the  vans  as  bnilt  in  accord- 
ance with  the  contract.  —  Schnckman  t. 
Winterbottom,  9  If .  Y.  8.  788. 

8.  Teatimony  that  one  of  the  defendants 
was  at  plaintiff's  shop  every  few  days  dar- 
ing the  construction  of  the  vans,  and  took 
charge  of  them,  and  called  plaintiff's  at- 
tention to  the  manner  in  which  the  panels 
should  be  constrncted,  precludes  any  re- 
covery by  defendants  on  the  ground  of  a 
latent  defect,  in  that  the  panels  were  not 
as  thick  as  they  should  be  for  vans  of  such 
a  size. — Schnckman  v.  Winterbottom,  9  K. 
Y.  &788. 

Service  of  Process. 

See  Writt.-L 


SET-OFF  Aim  COUNTEB- 
C5LAIM. 

When  allowed. 

1.  Where  a  stock-broker,  who  has  been 
holding  stock  on  a  customer's  account  for 
several  years,  as  partial  security  for  a  debt, 
is  sued  by  the  customer  on  that  and  other 
transactions,  he  is  not  obliged  to  realize 
on  the  stock  before  counter-claiming  for 
the  whole  amount  of  the  indebtedness  ex- 
isting at  the  time.— Hattem  v.  Sage,  9  N. 
Y.  a  587.  . 

8.  In  an'  action  for  damages  for  breach 
of  warranty,  defendant  cannot,  as  a  coun- 
ter-claim, recover  either  the  contract  price, 
where  the  breach  consisted  in  defendant's 
failure  to  deliver  the  article  which  he  agreed 
to  deliver,  or  the  value  of  the  article,  where 
the  value  is  not  proved. — Riss  v.  Messmore, 
9  N.  Y.  8.  820. 

■  ■      Claims  in  different  rights. 

8.  A  vendee  who  assumes  a  mortgage  on 
the  premises  is  not  entitled,  when  sued  on 
his  covenant,  to  counter-claim  for  debts 
due  him  by  the  mortgagor.— Boyle  v.  You- 
mans,  9  N.  Y.  S.  14. 

Evidence. 

4.  Plaintiffs  received  goods  on  commis- 
sion from  defendant,  and  made  advances 
thereon,  for  which  the  latter  gave  receipts 
stating  that  the  goods  were  to  be  sold 
without  limit  as  to  time  and  price.  In  an 
action  to  recover  the  difference  between 
what  the  goods  realized  and  the  advances, 
defendant  claimed  that  plaintiffs  guaran- 
tied astipulated  price,  and  counter-claimed 
therefor.  The  court  ignored  the  counter- 
claim, but  found  for  defendant  without 
costs.  Held  error;  for,  if  defendant's  tes- 
timony wfks  to  be  believed  at  all,  he  was 
entitled  to  both  his  counter-claim  and  costs. 
-Wise  V.  Rosenblatt.  9  N.  Y.  S.  600. 


SHEBIFFS  AND  OONSTA- 
BliES. 

Iiiabilltles — Bent  of  attached  prop- 
erty. 

Defendant,  as  sheriff,  seized,  nnder  at- 
tachment, stock  and  fixtures  in  a  build- 
ing leased  to  the  debtor  by  plaintiff.  The 
attaching  creditors  and  tiie  debtor  agreed 
that  the  sheriff  should  pay  the  rent,  and 
charge  it  as  an  expense  in  the  action,  and 
that  the  property  might  remain  in  the 
building  during  his  discretion.  Plaintiff 
showed  these  agreements  to  defendant's 
deputy,  who  assented  to  them,  and  assured 
plaintiff  he  would  get  the  money  out  of  the 
property  attached,  and  that  it  was  ample 
to  meet  all  charges  against  it  Defendant 
taxed  the  rent  fn  his  bill  of  costs.  Htld 
not  to  establish  an  obligation  on  the  part 
of  defendant,  individually,  to  pay  the  rent. 
—Whitman  v.  Bowe,  9  N.  Y.  &  &. 

BTTTPPINQ. 

Gtoneral  average — Action  on  bond. 

1.  In  an  action  on  a  general  average 
bond,  given  by  defendant  on  the  partial 
wreck  of  a  vessel  containing  a  cargo  which 
it  had  insured,  and  part  of  which  bad  been 
Jettisoned,  the  court  has  no  authority  to 
assume  that  the  pay  of  one  tug  for  ordi- 
nary service  would  be  the  same  as  the  pay 
of  another  tug  for  wrecking  service. — 
Wheeler  v.  Continental  Ins.  Co.,  9  N.  Y. 
8.142. 

2.  The  expenses  incurred  after  the  cargo 
was  substantially  all  delivered,  but  before 
the  vessel  was  in  a  place  of  safety,  are 
properly  allowed  in  general  average;  the 
community  of  interest  between  the  vessel 
and  cargo  not  ceasing  until  the  vessel  was 
in  a  place  of  safety. — ^Wheeler  v.  Conti- 
nental Ins.  Co.,  9  K.  Y.  8.  142. 

8.  Plaintiff,  having  settled  the  bills  of  the 
salvors,  is  properly  allowed  interest  from 
the  time  of  their  payment. — Wheeler  v. 
Continental  Ins.  Co.,  9  K.  Y.  8.  142. 

Slander. 

See  label  and  BUmder. 

STATUTES  CITED  AND  CON- 
STBUED. 

NEW  YORK. 

CoRSTirnnoK. 

Arts,!  17 g» 

Art.  8,1 18 687,884 

Arts,  §  a 713 

Art.6,  S8 718 

C0D>  or  Pboobdubb. 
sea 001 
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190 Ml 

§249 16 

I2S2 861 

S898 8U 

CoDa  Crvn.  PsooBDnm. 

Ch.4,|88a 081-668 

Ch.4,|4U 457 

Ch.  12,  tit  4 210 

Art  1,  tit  8,  oh.  IS,  11828 462 

Art  5,  oh.  14. 400 

f  8,  Bubd.! 827 

SIO 896 

166 218 

1186 894 

■"2 647 

|801 682 

[818 748 

3  816,  BUM.  8 818 

1819 744 

8 629 

[840 401,687 

J84S 744 

J  848 401,687 

11876,878. 668 

12 217,598,661-668 

J410. 457,786 

J412 668 

1418 199,668 
414 457,663 
M18,422,42& 735 
440 49B 
441 60 
445 594 
446 262 

1449 865 
452 889,855 
479 60 
487 615 
488 266,616 

IS  489-499 616 

$500. fil5 

$622 788 

1642. 615 

I  544^ ^^ 594 

549, 'Bui)d.*4*". '.'.*'".*.'..*.". ','.'.*."'.'.'.'.*.'.''.*.!".  636 

649  (Amend.  Laws  1886,  oh.  672) 778,  776 

650  (Amend.  Laws  1886,  oh.  679) 773 

660 6'>r. 

je08 877 

IS  685,  686 »!4 

$688 484 

11644,648 888 

$697 S60 

1$  731,  733 413 

$738 412,484,636,785 

$724 412,457,785 

11726-788. 412 

$781 374,602 

$8  783-784 274 

$756 806 

$7.'>7 803,808 

$7.58 576 

$779 28,487,541 

$805 480 

$812 299 

$820 62,68 

$828 266 

$829 13,472,597 

$831 366,267 

$834 443 

$885 128,146,244 

§841 040 


vn. 2w 

878 479,480 

878 41S,41«,47» 

889. 748 

910. 804 

968. 547,616 

964 547,616,630 

966 547,616 

$966 61« 

$968 411, 7» 

i970 988,  SM 
971 „ 208 
977 690 
980 647,680 
999 548 

$997 398 

$999 583,601 

$1001 668,667 

$1008 583 

$1005.... 989 

$1009 785 

$1018 887.  36j 

$1019 748 

$1099 410 

$1093 tao 

"  1189 817 

1200 2TO 

1260 2B3 

1368 588 

$1284,1288,1267 852 

1268 6U 

1979 738 

1394 412,433 

1396 433 

1806 744 

$1816 415 

$1817 699 

$1828 744 

$$1828,1829 439 

$1339 358 

$  1844 534 

11846 SS4 
1847 980,534 
1861 304 
1880 452 
$1408,1407 6B0 

$1492 541 

$1496 411,610 

$1497 610 

$1519 410 

il526 400,411 
16«8 401 
1548 401,403 
1646 403 
1661 330 

$1688 9S0 

$$1680,1046 800 

11767 683,884 
$1781,1789 877 
1797 11 
1819 457.786,873 
1839 63 

$1838 453 

$$1835, 1886 4S3,4i3 

$$1885,1886. 508 

$1863 4S9 

$1866 473,473 

$1899 89 

$1903 89.198,453,700 

$1903 196,463 

$3134 944 

$2185 244,833 

$3188 &33 
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SSlflB «8 

(81«6 499 

18881 848,349,758 

Is  2885,  8868 248 

S2854 249 

J88S0 248,^49 

ysaeo 687,638 

jicaes 63* 

$2488 668 

18485 16,  662-664 

SS2487,  8488 529 

18441 806 

{8446 306 

$8447 _ 806,529 

if  2448,  8448 Hue 

{8468 16,  663 

SI  2476, 8475 605 

$8514 446,507 

$8516 t 460,461 

1 8617 460-462 

18646 931 
8646 980 
8658 458 
8564 453 
8668 2«0 

$8678 948 

$8606 660,651 

$8618 183 

$8620 899 

$8681 473 

$$8647,  8648 460 

$8688 253 

$2684 299 

$8685 899,445 

$8718 181 

$2788 468,473 

$8784 651 

$8r28 928 

$2789 664,867,939 

$2740 557 

$2750 449,461 

$8759,  tabd.B 44U 

$8881 291 

$3886 892 

$8888 396 

S8847 295 

jg  <e07Os«««»«9»**  ••••••••••••••••••■••••••••    fO« 

$2898 21 

f  2956 S<8 

1 8016 817 

$8017 491,661,662 

$8049 880 

$$3060,8067, 688 

$8068 880 

$  3165,  anbd.  8 483,484 

$8169 804 

$8176 317 

$$8191,8198    634 

1 8318  (Amend.  Iaws  1888.  cti.  881) ...  .687,  688 

$8828. 411,  4U,  593 

$8229 593 

$8889 414,416 

$8840 593 

$8261 414,547 

$$8266,8866,8867 416 

$8896 416,416,748 

$$8838,888* 416,668 

$8865 668 

OoDa  Crimihai.  Pboobditiib. 
$  86,  subd.  18  (Amend.  Laws  1889,  oh.  188)  685 

1 184 ; 988 

$$151,183. 686 


SS  978,879. 988 

$880 939 

$481 880 

$$468,466. 879 

$i648,  647,648 686 

ii717,  781 181 
784 686 
899 440 

Pbvai.  Codb. 

$148 887 

il68,ral)d.5 938 

$  863  (Amend.  Laws  1888,  oh.  86S) 508 

§$888,384. 938 

1$  884,  886,  884 315 

8$  861,  858 221 

«$  640, 646. 686 

$668,  BUbd.8 988 

Kiviui)  Statutes. 

Pt  1,  oh.  16,  tit.  1,  art.  4,  $$  86,  $) 618, 619 

Ptl,  oh.  80,  at.  10,  $9 105 

Pt.  8,  oh.  1,  tit  3, 1  86 688 

Pt.2,  oh.  l.tlt.6,  $1 158 

Pt.3.  oh.l,tit.6,|8 688 

Pt.  8,  oh.  8  (Amend.  Laws  1889,  oh.  406,  $ 

1) 814 

Pt.9,oh.8,$43 81 

PU  3,  oh.  6,  tit.  8,  art.  1,  $  9  (Amend.  I^aws 

1874,  oh.  4,70) 816 

Pt.  8,  cb.  6,  tit.  8,  art.  8,  $  70 656 

Pt  8,  oh.  6,  tit.  8,  $  88 657 

Ch.  6,  tit  1,  art  8,  $  48 4ra 

Ch.  6,  ttt  1,  art  8,  $  48. 467 

Volwne  1. 

Page  167,  $18 188 

Page  784 40 

Page  744,  $4 588 

Page  749,  $4 295 

Volume  3. 

(3h.  7,  tit  2,  $$  6,  9 751 

PageCi,  ?§30,81 460 

Page?-),  !>^39,  80 28.34 

Page  TS,  §40 syj 

Pageb:;,  §6,  8ubds.6,6 4T5 

Page  84,  §13 «5l 

Pagess,  §33 * 463 

PageMt,  S  37 698 

Page  'J3,  $  53  (Amend.  Laws  18M,  ch.  868, 

$8) 398 

Page  98,  $  79  (Amend.  Laws  1867,  oh.  788) 

88,84 

Page  115,  $18 453 

Page  187,  $1 3>W 

Pages  847, 848,  $$  187, 188 6i>l 

Page  296 6<U 

Page714,$19 181 

Second  EdUiUm. 

Volume  3. 
Page3i,|6 917 

Sicelh  EdMon. 

Volume  8. 

Page918,$36 221 

Page  1109,  $78 886 

Page  1114 628 

Page  1180 628 

Page  1180,  $3 921 
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Page  1164,  |7 248 

Page  1165,18 281 

Volume  8. 

Page  68,  S  88,  snbds.  2,  8 897 

Page  143 761 

Page  146, 1 1 882 

Seventh  Edition. 

Volume  8. 

Page  1868,11 440 

Page  1069 440 

Page  2200, 1 1 638 

Page  2249 926 

Page 2249,  SI 494 

Page  2385, 1  40 864 

Page 2299,  S36 S91 

Page  2800 692 

Fage2847,|20 295 

Sighth  Edition. 

Volume  8. 
Page  1880,  !  80 ■. 018 

Volume  4. 

Page  2481 162 

Page  2476 81 

Page 2492,  S2 240 

Page  2648 4«7,  472 

Page  2658 661 

Page2661,  pt.2.  ch.  6,art.2,  S8S. 664 

Page  2568 089 

Page  2604  (Amend.  Laws  1863,  oh.  862, 1 8)  898 

Edmonds'  Edition. 
IBt.  at  Large,  oh.  18 088 

Bbbbion  Laws. 

1813 841 

1813,  oh.  60,  SS 860 

1823,  oh.  263 81 

18SU,  ch.  820  (Amend.  Rev.  St.  pt  8,  oh.  8)  814 

1832,  ch.l38,  IL 268,269 

1838,  ch.  279 494 

1840,  ch.  326 818,604 

1840,  oh.  343,  J  13 886 

1842,  ch.  157,  S  2  (Amend.  Laws  1889,  ch. 

406,  J  2) 658,656,816 

1842,  ch.  306,  i  8  (Amend.  Laws  1888,  ch.  4)  183 

1847,  ch.  80,  §  1. 639 

1847,  oh.  450 709 

1847,  ch.  4.W 618 

1848,  oh.  200 »,24 

1848,  ch.  831,  8S  1,2 104 

1849,  oh.  375 28,24 

I860,  ch.  140 6,159 

1860,  oh.  2(i«,  8  1 573 

1856,  ch.  294 658,659,661 

1858,ch.3(l3 6 

1869,  ch.  30i 885 

1860,  ch.  90 24 

1860,  ch.  461 6-11 

1861,  ch.  311,  81 882,888 

1862,oh.l7U 24 

1862,  oh.  233 177 

1862,  ch.478,  8  8 687 

1868,  ch.  862,  8  8 298 

1887,  oh.  7b3 83,24 

1867,  oh.  905 7,10 

1870,  ch.  2,  88 896 

1870,  oh.  28,  8  79,  subd.  5 918,  914 


870,  oh. 619 Sa,r* 

.870,  ch.  619,  Uk  8,  8  60 * 

872,  ch.  785 151,1-^ 

,878,  ch.  489 3-< 

878,  ch.  787  (Amend.  Laws  UeiS,  eh.  48^  l" 
873,oh.788 II 

874,  oh.  470 SV, 

875,  oh.  79,  8  4. &.' 

.875,  oh.  611,  8 18 iy' 

.876,  ch.  176, 1  1 &> 

.877,  oh.  466  (Amend.  Lawa  1888,  ch.  2M) 

75^T5> 
:877,  oh.  466,  8  80,  subd.  6  (Amend.  L«wb 

1878,  ch.  818) TKt 

.878,  ch.  171 1»-;j2 

.878,  oh.  818 VG 

.878, oh.  189,  82-4 esa 

880,  oh.  269,  8  3 S»4..»5 

880,  oh.  MO,  810...: X6 

880,  oh.  876 *» 

880.  oh.  478 274 

881,  oh.  258,  8  3 1j» 

881,  oh.  414 76S 

881,  oh.  488 160,151 

'"l,ch.l86 4il 

I,  oh.  410,  8  123 369 

I,  ch.  410,  8  215 Stt 

I,  oh.  410, 8  350 ew 

882,  oh.  410,  I  871 818,504 

.882,  oh.  410,  f  1482 fla6>,  745 

882,  oh.  410, 1 1483 745 

882,  oh.  410,  Is  1589, 1681 79 

.882,  oh.  410, 1 1887 -  »:« 

883,  oh.  410, 1 1880 Tl« 

.888,  oh.  118  (Amend.  Laws  1884,  oh.  881)  ITU 
.888.  ch.  884. Vil 

1888,  oh.  898,  tit.  10,  8  8. <6 

.888,  ch.  298.  tit  11,  8  4  (Amend.   Laws 

1887,  ch.842) 96 

888,  oh.  299,  88  104, 118,  114 .010,  OH 

888,  oh.  864, 1  8. 701 

888,  ch.  858 il6 

884,  oh.  268. 150 

.884,  oh.  868  (Amend.  Iiaws  1888,  ch.  6S1. 

818) 087,688 

^ch.281 in> 

884,  oh.  812,  8  1 7U8 

884,  oh.  881 K7 

885,  ch.  13 S49 

885,  ch.  342,  §8  I,  4 &« 

885,  ch.  422 l& 

885,  ch.  488  (Amend.  Laws  18S7,  db.  718, 

8  25) 188,184 

885,  ch.  488,  8  1  (Amend.  Laws  1887,  ch. 

713,81) 4« 

186,  oh.  400 m,Si» 

886,  oh.  413 «n 

886,  ch.  S<)3 »-» 

886,  ch.  573 309,370 

.886,oh.  b5S !B8,6M»,S« 

886,  oh.  673 73 

1887,  oh.  124 SIS 

'887,  oh.  3-13 95 

887,ch.2Ml !3 

887,  oh.  4itt,  8  99 914 

887,  ch.  47V»,  8  4 82S 

887,  ch.  56«,  8  26 TIS 

887,  oh.  673 *ii 

887,  oh.  698 eri 

887,  ch.  713,  J  1 444, 485,  M6 

.887,  ch.  713,  88  2,4,18 4«,4« 

887,  ch.  718,  8  86  (Amend.  Lawa  1888,  ch. 

479) 18S,t!)4 
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1887,  oh.  ne B88,«8B.SW,«B9 

1888,  oh.4 188 

1888,  oh.  119,  8U,a 691,692 

1888,  oh.  191,  S  8 265 

1888,  oh.  294,  »  2 768,759 

1888,  oh.  819,  $  5 95 

1888.  oh.  832 ~..  07;L 

1889,  oh.  406,  J  1 814 

1889,  oh.  406, 1 2 668,654,814,815 

1889,  Ota.  4T9 188,184 

1889,  oh.  606 786 

1889,  oh.  631 884,885 

1880,  oh.  581,  {  12 687,689 

Stock. 
In  corpontioDB,  gee  Corporationi,  11-18. 

SununonB. 
8m  Writa. 

SUNDAY. 

OontraotB  to  be  performed  on  Sun- 

day. 

A  contract  to  give  instructiong  in  the  art 
of  photography  on  Sunday  is  illegal  and 
Toia,  since  ute  work  contracted  for  is  in 
violation  of  Pen.  Code  N.  Y.  §  268,  as 
amended  by  Laws  K.  Y.  1888,  c.  858,  which 
prohibits  'all  labor  on  Sunday  •  •  • 
excepting  the  works  of  necessity  or  chari- 
ty;" and  there  can  be  no  recovery  for  serv- 
ices rendered  under  it. — Bilordeaux  v.  H. 
Bencke  Lithographic  Co.,  9  K.  Y.  S.  607. 

TAXATION. 

Legacy  taxes,  see  Betcent  and  DUirxbution, 

Assessment— Review. 

1.  The  right  to  a  writ  of  eertiorari  to  re- 
view an  assessment  against  the  personal 
property  of  one  claiming  to  be  a  non-resi- 
dent is  not  lost  by  his  failure  to  appear  be- 
fore the  assessors  on  grievance  day  and 
object,  where  it  appears  that  the  assessors 
were  folly  aware  of  his  claim,  and  that  his 
appearance  before  them  would  have  been 
futile.— Paddock  v.  Lewis,  9  N.  Y.  S.  333. 

2.  Where  property  has  been  assessed  for 
improvements,  certiorari,  and  not  manda- 
mus, is  the  proper  remedy  for  reviewing 
the  decision  of  the  assessors. — People  v. 
Gilon.  9  N.  Y.  S.  563. 

3.  It  is  not  material  upon  the  question 
of  the  right  to  a  writ  of  eertiorari  to  re- 
view an  assessment,  under  LawsN.  Y.  1880, 
c.  209,  g  2,  that  the  assessment  roll   has 

Sassed  out  of  the  assessor's  hands. — Pad- 
ock  V.  Lewis.  9  N.  Y.  8.  888. 

Application — Diversion  firom  proper 
nse. 

4.  Under  Laws  K.  Y.  1869.  c.  907,  $;  4.  as 
amended  by  Laws  1871,  c.  288,  providing 


that  all  taxes,  except  school  and  road  taxes, 
collected  by  certain  towns  from  a  railroad 
in  aid  of  which  they  should  issue  bonds, 
shall  be  paid  into  a  sinking  fund  for  the 
benefit  of  the  towns,  state  and  county 
taxes  collected  by  the  town  from  the  rail- 
road, and  diverted  to  other  uses  by  the 
county  supervisors,  may  be  recovered  in 
an  action  by  the  town  supervisor.  Fol- 
lowing Strough  V.  Supervisors,  38  N.  E. 
662.— Wood  V.  Board  of  Snp'rs,  9  N.  Y.  S. 
699. 

Void  tax — Power  to  validate. 

6.  It  is  competent  for  the  legislature  to 
validate  a  void  tax,  as  well  for  the  amount 
of  the  tax  as  for  interest  npon  it. — Collins 
V.  Long  Island  City,  9  N.  Y.  S.  866. 

Actions  by  tax-payers. 

6.  Laws  N.  Y.  1886,  c.  201.  requires  town 
assessors,  after  hearing  complaints  to  the 
assessment  roll  as  prepared  by  them,  and 
after  making  the  necessary  corrections,  to 
vorifv  the  rolL  The  general  village  stat- 
ute (Laws  N.  Y.  1870,  c.  291)  requires  the 
trustees  of  villages  to  act  as  village  assess- 
ors, and  makes  them  subject  to  the  statute 
regulating  the  duties  of  town  assessors. 
Held,  that  a  verification  of  the  assessment 
roll  by  village  trustees  before  the  hearing 
of  complaints,  and  the  making  of  the  nec- 
essary changes  and  corrections,  was  a 
nnllity.and  that  they  were  personally  liable 
to  a  tax-payer  whose  property  had  been 
seized  under  a  warrant  issued  by  them  on 
the  unverified  assessment  roll. — Smith  v. 
Mosher,  9N.  Y.  S.786. 

7.  In  an  action  against  the  village  trus- 
tees for  the  seizure  of  property  under  the 
warrant  issued  by  them,  the  introduction 
in  evidence  of  the  warrant,  with  three  re- 
newals indorsed,  extending  beyond  the 
date  of  the  levy,  is  sufficient  proof  that  the 
levy  was  made  within  the  time  limited  by 
tbe  renewals  to  uphold  a  Judgment  against 
defendants,  who  made  no  suggestion  at  the 
trial  that  the  levy  was  not  fully  warranted 
by  the  process  issued  by  them. — Smith  v. 
Mosher,  9N.  T.  a786. 

Taxation  of  Costs. 

See  Gotit,  6-14. 

TENDER. 

After  action  brought. 

An  action  for  a  conversion  against  a 
carrier  for  wrongful  delivery  of  goods  is 
not  one  to  recover  "damages  for  a  casual 
or  involuntary  injury  to  property,"  with- 
in the  meaning  of  Code  Civil  Proc.  N.  Y. 
g  781,  authorizing  the  defendant  in  such 
an  action,  at  any  time  before  trial,  to  ten- 
der such  a  sum  of  money  as  he  conceives 
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to  be  aufflclent  to  make  amends  for  the  in- 
Jary,  togeUier  with  the  costs  up  to  that 
time.— element  ▼.  New  York  Cent.  A  H. 
R  R.  Ca,  9  N.  Y.  B.  601. 

Title. 

Of  Tendon,  see  Veiidor  and  V&nde»,  1,  X 

Torts. 

See  Arrtit;  Death  by  Wrotufitt  Act;  Libel 
and  Slander;  NegV^efnet;  Irtipat*;  Trover 
and  Convertion. 

Measure  ot  damages  tor,  see  DtuMgee,  Z,  i. 

TBADE-MABK8. 

Infringement. 

Plaintiffs  published  a  book  called  "The 
Good  Things  of  Ufe, "  which  consisted  of 
pictorial  ilfastratioDB  and  short  dialogues 
taken  from  a  serial  owned  by  some  of  the 
plaintiffs,  and  called  "Life. "    Defendants 

Eublished  a  book  called  "The  Spice  of 
life,"  containing  illustrations  and  dia- 
logues from  a  Qerman  paper.  The  word 
"Life"  was  in  quotation  marks  on  plain- 
tiffs' book,  but  not  on  defendants',  and  the 
letters  forming  the  word  were  double  the 
size  on  plaintiffs'  book  of  those  on  de- 
fendants'^ book.  The  color  of  the  letter- 
ing on  the  two  books  was  different,  and, 
with  the  exception  of  a  similarity  in  size 
and  binding,  the  two  books  were  dissimi- 
lar, including  the  contents.  Held,  that  it 
was  evident  that  plaintiffs  used  the  word 
"Life"  in  a  different  sense  from  that  in 
which  it  was  employed  bv  defendants,  and 
that  the  nse  of  the  word  by  the  latter  in 
no  respect  infringed  upon  its  employment 
by  plaintiffs.— Stokes  v.  Allen,  9  N.  Y  8. 
846. 

Transactions  with  Decedents. 

Bee  WitMM,  4-6. 

TRESPASS. 

Evldenoe. 

1.  Defendant  occupied  a  store  adjoining 
plaintiff's  land,  and  alleged  that  be  owned 
three  feet  beyond  the  store.  Plaintiff 
claimed  to  occupy  up  to  the  store.  De- 
fendant did  not  perfect  his  plea  of  title  by 
giving  the  undertaking  required  by  Code 
Civil  Proc.  §  2953.  Held,  that  the  question 
was  simply  one  of  poBBession,  and  that  ev- 
idence as  to  the  extent  of  the  occupancy 
by  prior  occupants  of  defendant's  store 
was  immaterial.— Smith  t.  Bingham,  9  N. 
Y.  8.  «7. 

Damages. 

2.  Where  the  admitted  acts  of  defendant 
are  such  that  the  action  is  not  vexatious. 


the  Terdlct  in  hia  favor  will  be  set  aside 
and  a  new  trial  will  be  granted,  where 
plaintiff    shows   some    damaeea,   though 
smaU.— Smith  v.  Bingham,  9  N.  T.  a  97. 
CMminal  trespass. 

8.  Under  Code  Grim.  Proc.  K.  T.  g  58. 
anbd.  18.  which  gives  the  conrt  of  special 
Bessions  Jurisdiction  over  "malieions  tres- 
pass on  lands,  trees,  or  timber. "  a  warrant 
issued  out  of  that  court  charging  defend- 
ant with  having  committed  "mallciont  tres- 
pass" on  designated  land  is  sufficient,  with- 
out stating  the  clrcnmstancea  of  the  of- 
fense.—People  V.  Upton,  9  K.  Y.  a  884. 

4.  On  trial  for  malicious  treapasa,  evi- 
dence that  a  number  of  young  men,  among 
whom  was  defendant,  threw  flre-crackers 
under  the  horses  of  the  prosecuting  wit- 
ness while  plowing  on  his  land,  that  they 
threw  his  wagon  and  plow  into  a  pond  on 
his  land,  and  obstructed  a  race-way  lead- 
ing to  the  pond,  is  sufficient  to  warrant  a 
conviction  of  defendant.  All  having  nnlted 
in  the  trespass,  each  is  responsible  there- 
for.—People  V.  Upton,  9  S.  Y.  &  884. 

TRTAT., 

See,  also,  Appeal;  GerUorari;  PraeUe*  m 
Oita  Catee;   Wiineet. 

Instrnotions. 

1.  In  an  action  on  a  fire  insurance  policy, 
plaintiffs  proposed  that  the  Jurr  inspect 
the  remains  of  the  fire,  "if  the  aefendant 
consents. "  Defendant-said  nothing.  Held, 
that  defendant  was  entitled  to  an  instruc- 
tion that  its  obiection  to  the  jnr^  making 
the  inspection  did  not  create  any  inference 
or  opinion  in  favor  of  the  calculations  and 
claims  of  plaintiffs. — Schlesingen  v.  Spring- 
field Fire  &  Marine  Ins.  Co.,  9  N.  Y.  S.  72<. 

5.  There  was  a  dispute  between  a  wit- 
ness for  defendant  and  the  coroner  .who  ex- 
ecuted a  replevin  writ,  as  to  the  amount  of 
goods  taken  thereunder.  Held,  that  It  was 
error  for  the  court  to  instruct  that  the  jnry 
were  to  discriminate  between  this  testi- 
mony.-Weaver  V.  Grant,  9  N.  Y.  a  7a 

8.  Plaintiff  testified  that  certain  alleged 
false  representations  were  made  on  a  cer- 
tain day.  Defendant  showed  that  they 
could  not  have  been  made  on  that  day.  be- 
cause the  party  alleged  to  have  made  them 
was  elsewhere.  Plaintiff  beins  recalled, 
the  court  refused  to  allow  teatimony  that 
the  representations  were  made  on  another 
day.  Held,  that  it  was  error  to  instruct 
that,  if  the  jury  believed  plaintiff  was  mis- 
taken as  to  the  day,  but  believed  that  the 
statements  were  made,  then  plaintiib 
would  be  entitled  to  a  verdict. — Weaver  v. 
Grant.  9  N.  Y.  a  78. 
Findings  of  oonrt. 

4.  Conflict  in  the  findings  of  fact  by  the 
court  without  a  jury  is  a  j  ndicial  error,  and 
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cannot  be  corrected  after  lodgment  on  a 
motion  made  at  a  term  other  than  that 
at  which  the  judgment  'was  rendered. — 
Bohlen  v.  Metropolitan  El.  By.  Co.,  9  N. 
Y.  8.424. 

TBOVEB  AND  CONVER- 
SION. 
Demand. 

1.  Where  defendant  in  an  action  for  con- 
Teraion  claims  in  his  answer  to  be  absolute 
owner  of  the  property,  and  does  not  deny 
on  the  trial  the  sale  of  the  property  by  him, 
and  the  appropriation  of  tne  proceeds,  his 
objection,  on  appeal,  that  no  demand  ap- 
pears to  have  been  made  by  plaintiff  for 
possession  of  the  property  before  snlt 
Drought,  is  withont  merit. — Reading  t. 
Lamphier,  9  K.  T.  a  696. 

S.  Where  defendant  obtained  furniture 
from  plaintiff  under  a  promise  to  return  it 
to  her  after  making  repairs,  which  he 
failed  to  do,  plaintiff,  after  waiting  a  rea- 
sonable time  for  the  repairs  to  be  made,  is 
not  bound,  as  a  condition  precedent  to 
making  a  demand,  to  tender  the  money 
which  would  have  been  due  if  defendant 
had  oerformed  his  agreement. — Phillips  t. 
M^b.  9  K.  T.  &  m. 
Findings. 

8.  In  an  action  for  conTenlon,  a  Judg- 
ment for  the  plaintiffs  cannot  be  sustained 
in  the  absence  of  any  findings  of  title  to 
the  property  or  right  of  possession  in  plain- 
tiffs, or  of  any  wrongful  taking  or  with- 
holding of  the  same  by  defendant.— Roehm 
T.  Blanchard.  9N.  Y.  S.  890. 

TBUSTS. 

Suit  for  removal— Fartiea. 

1.  A  suit  by  the  holders  of  a  greater  part 
in  value  of  bonds  secured  by  the  deposit  of 
aecurities  in  the  hands  of  a  trustee,  under 
an  instrument  of  trust,  to  remove  the  trus- 
tee for  misconduct,  and  appoint  another  to 
administer  the  trust,  without  making  the 
holders  of  the  rest  of  the  bonds  parties, 
cannot  be  maintained.  It  is  not  sufficient 
to  name  them  in  the  title  as  defendants,  as 
"the  unknown  persons,  owners  and  hold- 
ers of  the  debenture  bonds  mentioned  in 
the  complaint "— Farrington  v.  American 
Loan  &  Trust  Co..  9 N.  YT  S.  488. 
Bxpreaa  trusts — Death  of  tmstee. 

2.  A  direction  to  executors  to  invest  a 
specified  sum  "upon  bond  and  mortgage  of 
real  estate,  or  such  stocks  as  they  may  re- 
gard safe  and  permanent,"  does  not  make 
the  executors  trustees  of  an  express  trust, 
within  the  meaning  of  Laws  N.  Y.  1882,  c. 
186,  (Rev.  St  N.  Y..  8th  Ed.,  p.  8444,)  which 
provides  that,  on  "the  death  of  a  surviving 
trustee  of  an  express  trust,  the  trust-estate 


shall  not  descend  to  his  next  of  kin  or  per- 
sonal representatives,  but  the  trast,  if  un- 
executed, shall  vest  in  the  supreme  court " 
—In  re  Post's  Estate.  9  K.  Y.  S.  449. 

TJSTTIIY. 

Usury  as  a  defense — Pleading. 

On  foreclosure  of  a  mortgage  given  to 
secure  plaintiff  against  loss  by  reason  of  a 
loan  of  his  credit  to  defendant  at  a  certain 
bank,  the  answer  alleged  a  usurious  agree- 
ment made  with  defendant  by  plaintiff, — 
"but  whether  in  his  individual  capacity,  or 
as  an  ofBcerand  agent  of  the  bank  named, 
of  which  he  was  president,  defendant  doea 
not  know,"  under  and  in  pursuance  of 
which  the  mortgage  was  given;  that  in  all 
of  the  loans,  discounts,  and  renewals, 
which  culminated  in  certain  notes  men- 
tioned in  the  complaint,  usurious  interest 
was  agreed  upon  and  reserved;  and  an  ac- 
counting was  asked  for  to  ascertain  the 
amount  of  such  interest,  and  notice  given 
that  if  it  should  appear  that  the  bank, 
throngh  plaintiff,  as  its  officer  and  agent, 
was  the  party  to  the  usurious  agreement, 
defendant  would  offset  the  amount  of  such 
interest  to  the  amount  of  the  notes;  bnt  if, 
on  the  other  hand,  it  should  appear  that 
the  agreement  and  transactions  were  had 
and  made  with  plaintiff  in  his  individual 
capacity,  then  that  the  notes  and  mortgage 
be  declared  void  and  ordered  canceled. 
Held,  that  the  court  properly  refused  to 
strike  out  any  portions  of  the  answer, 
and  to  require  defendant  to  make  it  more 
definite  and  certain.— Sexton  ▼.  Bennett,  9 
N.  Y.  8.  894. 

Variance. 

See  Pteadtng.  14. 

VENDOB  AND  VENDEE. 

See,  also.  Deed;  Fraudultnt  Coniityane«$; 
Bolt. 

Vendor's  title. 

1.  Plaintiff  purchased  land  of  defendants 
subject  to  a  mortgage  for  f  16,000,  bearing 
interest  at  6  per  cent  The  record  showed 
a  mortgage  on  the  land  for  $88,000,  at  7 
per  cent  Defendants  stated  that  16.000 
had  been  paid  on  this  mortgage,  and  the 
interest  reduced  to  6  per  cent;  that  the 
mortgagee  was  abroad,  bnt  that  R.  &  Co., 
bankers,  were  his  agents,  and  had  in  their 
possession  the  bond,  with  payments  on  ac- 
count of  both  principal  and  interest  in- 
dorsed on  it,  and  a  satisfaction  piece,  all 
of  which  plaintiff  might  see.  Defendanta 
also  offered  to  furnish  the  affidavit  of  W., 
one  of  the  owners  of  the  land,  of  Uie  pay- 
ment of  the  f6,000,  and  a  certificate  of  R. 
&  Co.  to  the  same  effect,  and  that  the  in- 


Digitized  by 


Google 


1038 


INOSZ. 


terest  had  been  reduced  from  7  to  S  per 
cent  Held  that,  as  the  certificate  and  aflS- 
davit  wonld  not  ma^e  the  record  title  clear, 
plaintiff  waa  jastifled  in  refusing  to  accept 
the  property. — Oppenheimer  v.  Ham- 
phreys,  9  N.  Y.  8.  840. 

2.  Premisea  Bold  at  f  oreclosare  sale  were 
described  in  the  deed  to  the  mortgagor, 
the  mortgage,  the  decree,  and  notices  of 
sale,  as  No.  347  West  Sixteenth  street,  and 
as  commencing  366  feet  east  of  Eighth  ave- 
nue. In  the  deed  to  the  mortgagor's  gran- 
tor the  premises  were  described  as  com- 
mencing Si26  feet  east  of  the  avenue.  Seld, 
that  the  title  was  not  a  marketable  one, 
and  that  the  purchaser  was  entitled  to  be 
relieved  from  his  purchase.— Fitzpatrick  t. 
Sweeney,  9  N.  Y.  S.  219. 

Bights  of  rendee. 

8.  A  land  contract  stated  that  a  mortgage 
on  the  property,  assumed  by  the  purchaser, 
had  five  years  to  run,  when  in  fact  it  had 
only  three.  Three  days  before  the  day  set 
for  completion  of  the  purchase  the  error 
was  discovered,  and  the  purchaser's  attor- 
ney notified  the  vendor  that  he  would  in- 
sist on  the  production  of  an  extension  of 
the  mortgage,  and  refused  to  extend  the 
time  of  closing.  Held,  that  the  vendee 
was  justified  in  refusing  to  complete  the 
purchase  after  the  time  specified  in  the 
contract,  and  was  entitled  to  recover  from 
the  vendor  money  expended  about  the  pur- 
chase.—Schmitt  V.  Reed,  9  N.  Y.  S.  706. 

4.  Where  defendant  advances  money  to 
complete  a  building,  and  takes  possession 
of  it  under  an  agreement  with  the  owner 
whereby  she  was  to  collect  the  rents  until 
her  advances  were  repaid,  a  subsequent 

grantee  of  the  owner  takes  with  notice  of 
efendant's  rights,  and  cannot  sue  defend- 
ant for  rents  appropriated  by  her  until  her 
advances  are  paid  in  folL — Qaylord  v. 
Howes,  9  K.  Y.  S.  637. 

Time  of  performanoe  of  contract. 

6.  Where  the  completion  of  a  purchase 
of  real  estate  has  been  adjourned,  from 
time  to  time,  to  specified  dates,  the  pur- 
chaser is  entitled  to  insist  upon  the  per- 
formance at  the  time  appointed,  and  is  not 
bound  to  wait  in  order  that  difficulties  or 
incumbrances  affecting  the  title  might  be 
removed.— Oppenheimer  v.  Humphreys,  9 
N.  Y.  8.  840. 

6.  The  rule  in  equity,  that  time  is  some- 
times not  regarded  as  the  essence  of  the 
contract,  has  no  application  to  actions  at 
law,  and  the  rights  of  the  parties  are  to  t>e 
determined  strictly  by  the  agreement. — 
Oppenheimer  V.  Humphreys,  9K.  Y.  S.  840. 

Iiiablllty  of  Tendee  —  Street  asseaa- 
xnent. 

7.  Where  property  is  purchased  after  the 
making  of  a  street  improvement,  but  be- 


fore the  assessment  is  made,  the  purchaser, 
if  he  desires  to  protect  himseli:  from  the 
lien  of  the  assessment,  must  provide  there- 
for in  his  deed  or  contract — ^People  v. 
Qilon,  9  N.  Y.  8.  212. 

VENUE  IN  UiVLL  CASES. 

Change  of  venne — Discretion  of  trial 

oonrt. 

1.  The  decision  of  the  special  term.  de-. 
nying  a  motion  for  a  change  of  venue  for 
convenience  of  witnesses,  will  not  be  dis- 
turbed by  the  general  term  unless  there 
has  been  a  plain  and  evident  misuse  of 
discretion.— Lane  v.  Town  of  Hancock,  9 
N.  Y.  &  97. 

3.  An  order  changing  place  of  trial  for 
convenience  of  witnesses  will  not  be  dis- 
turbed by  the  general  term,  thoagh  it  would 
also  have  affirmed 'the  order  if  the  court 
below  had  arrived  at  a  different  concloaion. 
—Schmidt  v.  Rochester  Lithographic  3s 
Printing  Co.,  9  N.  Y.  8.  287. 

Besldenoe  of  defendant. 

8.  Where  neither  party  to  an  action  for 
divorce  is  a  resident  of  the  coanty  where- 
in the  action  is  brought,  defendant's  mo- 
tion to  change  the  venue  to  the  county  of 
his  residence  must  .prevail  against  plain- 
tiff's counter-motion  to  retain  the  venne 
for  convenience  of  witnesses. — Stimson  v. 
SUmson,  9  K.  Y.  S.  28a 

Waiver  of  right. 

4.  Where,  after  filing  an  undertaking  for 
removal  of  a  cause  from  a  district  court  of 
Kew  York  city  to  the  court  of  common 
pleas,  an  adjournment  is  taken  to  allow  de- 
fendant to  produce  his  sureties,  and.  on  the 
adjourned  day.  Judgment  goes  against  him 
by  default,  a  subsequent  stipulation  by  de- 
fendant, on  opening  of  the  default,  to  come 
in  and  defend  on  the  merits,  payment  of 
the  amount  of  plaintiff's  claim  into  court, 
and  subsequent  adjournments  from  time  to 
time,  are  a  waiver  of  his  right  to  removaL 
Code  Civil  Proc.  N.  Y.  §  8216,  requires  ap- 
plication for  an  order  of  removal  to  be 
made  after  issue  is  Joined,  and  before  an 
adjournment  on  defendant's  application. — 
Erahner  v.  Heilman,  9  N.  Y.  &  683. 

Venue  in  Criminal  Ctuseo. 

See  Oriminal  Law,  8. 

Warranty. 

See  Sale,  9-4. 

WHASVES. 

DefectlTe  pier — ^Personal  injnries. 

The  lessee  and  occupant  of  a  public  pier 
In  the  city  of  New  York,  who  is  required 
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by  the  terms  of  the  lease  to  keep  the  pier 
in  repair,  is  liable  for  the  death  of  a  stran- 
ger bT  reason  of  a  hole  which  had  been 
pemutted  to  exist  in  the  pier  for  a  long  pe- 
riod of  time. — Olack  ▼.  IQdgewood  Ice  Co., 

WILLS. 

8ee,  also,  Dttetnt  and  Dittributton;  Sxeeu- 

U>r$  and  AdmmUtratori. 
Testamentaiy  powers,  see  Pmotn. 

Capacity  to  make. 

1.  An  Instrument  subscribed  as  a  will, 
understood  by  testatrix,  and  made  accord- 
ing to  her  directionB,  is  entitled  to  pro- 
bate, though  testatrix  was  of  very  moder- 
ate mental  capacity,  and  so  far  limited  In 
her  mental  acquirements  as  to  have  but  lit- 
tle ability  for  counting,  and  none  for  writ- 
ing with  ease  or  facility.— In  re  Voorhis' 
"Will,  0  N.  T.  8.  801. 

2.  A  husband  gave  by  his  will  to  his  sec- 
ond wife  his  entire  estate,  part  of  which 
was  in  expectancy,  to  the  exclusion  of  his 
children  byliis  first  wife,  one  of  whom  was 
an  imbecile;  and  the  wife  without  children 
executed  a  will,  bearing  even  date,  giving 
her  husband  her  estate,  which  was  twice 
as  large  as  his.  The  husband  surTived  six 
years  without  disavowing  his  will.  iSMi, 
that  probate  of  the  husband's  will  would 
not  be  denied,  though  he  was  a  man  of 
weak  will,  and  was  completely  governed 
by  bis  wife.— In  re  De  Baun's  Estate,  9  N. 
Y.  a807. 

Exeoation. 

8.  Where  a  will  is  dictated,  in  the  pres- 
ence of  the  testator,  by  his  attorney,  is 
read  over  to  him,  paragraph  by  paragraph, 
is  assented  to  by  nim,  and  is  executed  by 
him  some  days  tnereafter,  and  he  keeps  ft 
for  some  years  prior  to  his  death,  an  ob- 
jection that  he  did  not  understand  its  con- 
tents, based  principally  on  its  peculiar  pro- 
visions,  cannot  be  sustained. — In  re  Qra- 
ham's  Will,  9  N.  Y.  S.  122. 

Attestation. 

4  Under  8  Rev.  St.  N. Y.  (7th  Ed.)  p.  2285, 
§  40,  requiring  a  testator  to  sign  his  will  in 
the  presence  of  the  attesting  witnesses,  or 
to  acknowledge  the  signature  to  each  of 
them,  and  to  declare  at  the  time  that  the 
instrument  subscribed  is  his  last  will,  pro- 
bate of  a  will  is  properly  revoked  when 
the  name  of  the  testator  was  not  signed  in 
the  presence  of  either  of  the  attesting  wit- 
nesses, and  he  did  not  acknowledge  the 
signature  to  be  his  to  either  of  them,  and 
did  not  declare  the  instrument  to  be  his 
last  will  and  testament  beyond  answering 
"Yes"  to  the  question  of  one  of  the  wit- 
nesses as  to  whether  testator  and  his  wife 


were  making  their  wHls. — In  re  Simmons' 
Will,  9  N.  Y.  S.  862. 

6.  Under  8  Rev.  St.  N.  Y.  (8th  Ed.)  p.  68, 
g  88,  providing  that  the  testator  at  the  time 
of  subscribing  his  will,  or  of  acknowledg- 
ing the  same,  shall  declare  the  instrument 
so  subscribed  to  be  his  last  will  and  testa- 
ment," a  will  is  not  entitled  to  probate, 
though  in  testator's  handwriting,  where 
the  testimony  of  the  subscribing  witnesses 
shows  that  testator  purposely  withheld 
from  them  tiie  fact  that  the  document 
which  they  were  attesting  was  his  will. — 
In  re  Dale's  Will,  9  N.  Y.  S.  896. 

6.  Proof  that  on  a  subsequent  occasion 
one  of  the  subscribing  witnesses  was  in- 
formed by  testator  ttiat  the  document  he 
had  signed  was  testator's  will  does  not  es- 
tablish such  an  acknowledgment  as  the 
statute  requires. — In  re  Dale's  Will,  9  N. 
Y.  8.  896. 

7.  Kor  is  such  an  acknowledgment  estab- 
lished by  proof  that  Just  before  testator's 
death  one  of  the  next  of  kin  placed  a  light- 
ed candle  in  one  band  of  testator,  and  the 
will  in  the  other,  for  the  obvious  design  of 
having  it  burned.— In  re  Dale's  Will,  9  N. 
Y.  S.  39«. 

Probate  and  contest. 

8.  Where  one  of  the  subscribing  witness- 
es to  a  holographic  will  testifies  that  it  was 
executed  according  to  law,  the  instrument 
isentltled  to  probate,  though  her  testimony 
is  contradicted  by  the  other  subscribing 
witness.— In  re  StIUman's  Estate,  9  N.  X. 
&44e. 

9.  A  surrogate  can  acquire  Jurisdiction 
of  a  proceeding  for  the  probate  of  a  will 
notwitiistanding  the  pendency  in  another 
county  of  an  application  for  letters  of  ad- 
ministration, based  on  the  allegation  that 
he  had  left  no  will.— In  re  Gould's  Will,  9 
N.  Y.  S.  608. 

10.  Code  Civil  Proc.  N.  Y.  §  8618,  provid- 
ing that,  before  a  will  shall  be  admitted  to 
probate,  two  at  least  of  the  subscribing 
witnesses  must  be  produced  and  examined, 
if  so  many  are  within  the  state,  and  com- 
petent and  able  to  testify,  does  not  require 
that  each  or  any  of  the  witnesses  must  tes- 
tify that  the  requirements  of  the  statute  in 
respect  to  execution  have  been  complied 
with.— In  re  Graham's  Will,  9  N.  Y.  S.  188. 
Will  destroyed  by  fteud. 

11.  Actual  fraud  in  the  destruction  of  a 
will  in  testator's  life-time  must  be  shown, 
in  order  to  establish  the  will,  under  Code 
Civil  Proa  N.  Y.  §  1865,  which  provides 
that  a  lost  or  destroyed  will  cannot  be  es- 
tablished unless  it  was  in  existence  at  the 
time  of  testator's  death,  "or  was  fraudu- 
lently destroyed  in  his  life-time. "  Follbw- 
ing  Timon  v.  Clafly,  45  Barb.  48a— In  re 
De  Groot's  Will,  9  N.  Y.  8.  471. 

18.  On  application  to  admit  a  will  de- 
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stroyed  In  the  life-time  of  testatrix  to  pro- 
bate, it  appeared  that  testatrix  had  delib- 
erately executed  it,  deviging  everything  to 
a  man  to  whom  she  was  engaged  to  be 
married,  and  that  the  relations  between 
her  and  the  devisee  continued  until  her 
death.  Though  she  had  abundant  oppor- 
tunity to  destroy  the  will,  it  was  not  de- 
stroyed until  the  morning  of  her  death, 
when  it  was  burned  by  her  brother,  not  in 
her  presence,  and  under  circumstances  in- 
dicating stealth.  The  only  evidence  tend- 
ing to  show  an  intention  to  destroy  the 
will  was  the  contradictory  testimony  of  the 
brother,  and  the  testimony  of  testatrix's 
nurse.  From  the  testimony  of  a  servant  it 
appeared  that  on  the  morning  of  her  death, 
and  shortly  before  the  will  was  destroyed, 
testatrix  had  not  changed  her  intention, 
and  thought  the  will  was  still  in  her  pos- 
session. Jleld,  that  actual  fraud  in  the  de- 
struction of  the  will  was  shown.— In  re  De 
Groot's  Will,  9  N.  Y.  8.  471. 

18.  On  such  application  It  was  shown 
that  testatrix  baa  made  a  holographic  will, 
which  she  delivered  to  her  attorney,  M., 
with  instructions  to  draw  a  new  will  con- 
taining the  same  provisions.  The  old  will 
was  produced  and  identified  by  M.  and 
one  C.,  who  testified  that  C.  held  and 
read  it  to  M.,  who  wrote  the  new  will  in 
the  same  words,  repeating  each  sentence, 
as  he  wrote  it,  for  accuracy;  that  only  cer- 
tain slight  changes  were  made.  They  also 
testified  that  the  will  as  thus  drawn  bad 
been  executed  b^  testatrix.  Held,  that  the 
will  was  established,  within  Code  Civil 
Proc.  N.  Y.  §  1865.  which  requires  the 
provisions  of  a  destroyed  will  to  be  "clear- 
ly and  distinctly  proved  by  at  least  two 
credible  witnesses,  a  correct  copy  or 
draught  being  equivalent  to  one  witness. " 
—In  re  De  Groot's  Will,  9  N.  Y.  8.  471. 

Berooation  of  probate. 

14  The  fact  that  an  appeal  is  pending 
from  that  part  of  a  decree  admitting  a  will 
to  probate  which  determines  the  disposi- 
tion of  lapsed  legacies,  does  not  bar  an  ap- 
plication to  revoiie  the  probate  on  the 
ground  that  the  will  is  invalid. — In  re  Bon- 
netfs  Will,  9  N.  Y.  8. 459. 

15.  Code  Civil  Proc.  N.  Y.  §  2617.  re- 
quiring a  citation,  issued  on  presentation 
of  the  petition  in  a  special  proceeding  in  a 
surrogate's  court,  to  be  served  on  the  ad- 
verse party  within  60  days  after  the  peti- 
tion is  presented,  applies  to  the  citation  re- 
quired to  be  issued  by  the  surrogate  court, 
under  section  2647,  on  presentation  of  a 

fetition  to  revoke  the  probate  of  a  wilL — 
n  re  Bennett's  WUl.  9  K.  Y.  8.  4S9. 
Construotion. 

16.  Where  one  owning  bonds  and  stocks 
of  various  corporations  makes  bequests  in 
different  sums  to  different  legatees  of  such 


stocks  and  bonds  at  their  par  valae.  with- 
out describing  them  particularly,  the  fact 
that  the  stocks  and  bonds  vary  in  value 
does  not  make  the  bequests  void  for  uncer- 
tainty.—In  re  Hadden's  Will.  9  N.  Y.  S- 
4S8. 

17.  Where  a  testator  owns  bonds  and 
stocks  of  various  corporations,  bequests 
in  different  sums  to  different  legatees  of 
"my"  stocks  and  bonds  at  their  par  Taloe, 
not  describing  them  particularly,  ore  gen- 
eral legacies;  and  it  is  the  duty  of  the  ex- 
ecutors to  make  the  selection  of  each  lega- 
tee's bonds  and  stocks. — In  re  Badden'i 
WU1,9N.  Y.  8.  468. 

18.  Testatrix,  after  several  devises  and 
bequests,  both  general  and  specific,  direct- 
ed by  the  seventh  clause  of  her  wiU  that 
the  rest  and  residue  "  of  her  estate  be  con- 
verted into  cash,  and  provided  for  the  pay- 
ment of  numerous  legacies  and  annuities, 
the  latter  being  for  the  lives  of  the  annui- 
tants, with  the  provision  that  the  principal 
sums  set  apart  for  their  pavment  should 
"fall  into,  and  be  disposed  of  as  a  part  of. 
her  residuary  estate."  By  the  eigthth 
clause,  she  provided  that,  after  payment 
of  and  provision  for  the  legacies  and  annui- 
ties mentioned,  there  should  be  paid,  "oat 
of  the  residue  of  the  proceeds  of  my  resid- 
uary estate,  the  following  legacies. '  enu- 
merating 16,  principally  to  charitable  in- 
stitutions; and  furtner,  that  "all  the  rest 
and  residue  of  my  said  residuary  estate, 
not  herein  oUierwise  disposed  of,'*'  should 
be  given  to  three  persons,  her  relatives, 
equally,  with  limitation  over  in  case  of 
death.  By  a  codicil  she  revoked  and  modi- 
fled  some  legacies,  and  added  an  after-born 
person  to  the  three  ultimate  residuary  lega- 
tees. The  estate  was  insufficient  to  pay  all 
the  legacies  of  the  eighth  clause  in  fall,  and 
some  of  those  of  the  seventh  clause  lapsed. 
Held,  that  the  lapsed  and  void  legacies  did 
not  go  to  the  residuary  legatees,  but  formed 
part  of  the  general  estate,  to  be  applied  to- 
th  e  payment  of  the  general  legacies.  Mod- 
ifying  8  N.  Y.  8.  179.— Wetmore  v.  New 
York  Institution  for  the  Blind,  9  N.  Y.  8. 
758. 

19.  The  "residuary  estate"  which  testa- 
trix directed  that  the  annuity  funds,  after 
the  death  of  the  annuitants,  should  "fall 
into,  and  be  disposed  of  as  part"  thereof, 
was  the  final  residue  which  was  given  to- 
the  four  residuary  legatees. — Wetmore  v. 
New  York  Institution  for  the  BUnd.  9  N. 
Y.  S.  758. 

20.  A  clause  in  the  will  which  directs 
that,  after  payment  of  testator's  debto  and 
the  cost  of  a  monument,  his  personal  prop- 
erty shall  be  equally  divided  among  all  his 
children,  does  not  show  an  intention  of 
testator  that  growing  crops  on  land  specific- 
ally devised  shall  pass  into  the  residue  of 
his  estate,  to  be  divided  with  the  personal 
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propert7.— In  re  demauB'  Estate,  9  K.  T. 

21.  Testator  beqaeathed  the  residue  of 
his  estate  to  his  caildren,  and  to  their  re- 
spective heirs,  executors,  and  assigns,  for- 
ever, to  be  eqaally  divided  between  them, 
share  and  share  alike,  "snbject,  however, 
in  regard  to  the  portion  of  my  sons,  to  the 
limitations  herein  next  stated,  and  also 
subject,  in  regard  to  the  portions  of  my 
daughters,  to  the  trusts  hereinafter  de- 
clared in  regard  thereto. "  Testator  then 
provided  for  the  shares  of  the  sons,  and 
continned  by  declaring  that  the  portions 
of  his  daaghters  shonld  be  vested  in  his 
ezecotors,  as  trustees  for  them,  during 
their  natural  lives.  He  bequeathed  these 
shares  to  his  executors  in  trust,  "to  invest 
the  same  in  their  or  his  names  or  name,  as 
such  trustees  or  trustee,  in  the  manner 
hereinafter  directed,  and  to  pay  over  the 
interest  *  *  *  to  my  said  daughters, 
respectively,  from  time  to  time,  to  and  for 
theirown  separate  use  and  benefit,  •  •  • 
during  the  residue  of  their  natural  lives, " 
and,  after  the  decease  of  the  daiuhters,  re- 
spectively, the  executors  were  directed  to 
pay  over  and  distribute  the  principal  of  the 
share  of  the  daughter  dying  to  her  issue 
living  at  the.time  of  her  decease,  including 
the  issue  of  such  as  may  then  be  deceased, 
equally,  share  and  share  alike.  Held,  that 
it  was  testator's  intention  that  the  shares 
of  the  daughters  should  be  held  in  trust  for 
them  during  their  natural  lives,  and  that 
no  title  or  Interest  in  the  capital  of  the  trust 
should  at  any  time  vest  in  either  of  the 
daughters.— Howland  v.  Howland,  9  K.  Y. 
8.  m 

23.  A  will  gave  testator's  wife,  in  addi- 
tion to  other  bequests,  one  undivided  third 
of  bis  estate,  to  her  use  for  life,  in  lieu  of 
dower.  The  residue  of  the  real  estate  was 
devised  to  the  executors  in  trust  to  hold 
the  same,  and  divide  the  net  income,  after 
deducting  the  wife's  share,  between  testa- 
tor's children.  Then  followed  a  clause 
empowering  the  executors  to  sell  all  or  any 
portion  of  the  real  estate,  except  the  part 
occupied  by  the  wife  and  her  lamily,  and 
to  invest  the  proceeds  either  in  building 
upon  or  repairing  buildings,  or  in  securi- 
ties of  the  United  States,  to  be  held  for  the 
benefit  of  the  children,  and  their  heirs, 
who  would  be  entitled  to  the  land  If  the 
same  had  not  been  sold;  but  no  portion  of 
the  proceeds  should  be  used  for  building 
on  any  of  the  property  unless  the  portion 
devised  to  the  wife  in  the  lands  so  to  be 
sold  should  be  used  with  the  shares  of  the 
children,  with  her  consent,  for  that  pur- 
pose. Held,  that  it  was  testator's  intention 
merely  to  limit  the  power  of  investment  in 
building  to  the  life-time  of  the  widow  so 
far  as  her  consent  was  concerned,  and  that 
after  her  death  the  authority  to  sell  and  in- 
V.9N.T.8.— 66 


vest  continued.— Brown  v.  Chesterman,  9 
N.  Y.  S.  187. 

88.  Testetor,  after  giving  the  use  of  his 
personalty  and  realty  to  his  wife  for  life, 
gave  tF.o  pecuniary  legacies,  and  devised 
all  of  his  )«al  and  personal  estate,  except 
the  legabies,  to  certain  of  his  children  and 
grandchildren,  naming  them,  to  be  divided 
equally  between  them,  share  and  share 
alike."  "  Such  devises  and  bequests  are  to 
take  effect,  and  such  division  of  my  estate  to 
be  had,  kfter  the  decease  of  my  said  wife. " 
He  also' authorized  his  executors,  after  the 
death  of  bis  wife,  to  sell  his  real  estate, 
and  divide  the  proceeds  as  above  directed. 
Held,  that  the  interests  of  all  the  legatees 
and  devisees  vested  at  the  death  of  the  tes- 
tator, subject  to  the  life-estate  In  the 
widow,  ahq  the  power  of  sale  in  the  execu- 
tor, and  none  of  them  lapsed  by  the  death 
of  the  legatee  or  devisee  during  the  life  of 
the  widow.— In  re  Hedger's  Estate,  9  N.  Y. 
8.847.'^ 

Nature  of  estate. 

.  94.  A  testator  devised  land  to  his  son  for 
life,  and  after  his  death,  "to  my  daughter, 
Margaret,  for  and  during  her  natural  life, 
and  after  her  death  then  to  her  heirs,  for- 
ever; or,  in  the  event  of  her  being  dead  at 
the  time  of  the  death  of  myson,  then  to 
her  heirs  directly  in  fee.*  Held- tbtit,  tes- 
tator having  died:  before  the  passage  of  the 
Revised  Statutes  abolishing  the  rule  in 
Shelley's  Case,  the  entire  fee  passed  to 
Margaret  on  the  death  of  the  son  In  her 
life-time.— Spader  v.  Powers,  9  N.  Y.  8.  89l 

25.  A  testator  directed  that  the  residue 
of  his  real  and  personal  estate  should  "go" 
to  his  daughter,' and  he  then  devised  toner 
all  his  real  estate,  "to  have  and  to  hold  the 
same  to  her  In  her  own  rigbt,"  subject  to 
a  certain  expenditure  in  favor  of  her  sis- 
ter. '  By  a  subsequent  clause,  testator  de- 
clared that  it  was  his  will  "that,  in  the 
event  of  my  daughter  dying  without  mar- 
rying and  leaving  children  her  surviving,- 
tne  estate  given  to  her  in  the  previous 
clause  •  •  •  shallgo  tothenextofkin 
of  my  blb'od, "  etc.  Held  that,  having  sur- 
vived her  father,  the  daughter  took  the  ab- 
solute fee  of  the  realty,  and  that  the  con- 
tingency of  her  death,  referred  to,  was  a 
death  during  the  life-time  of  her  father. — 
Carroll  v.  Conley,  9  N.  Y.  S.  866. 

96.  A  direction  to  executors  to  pay  the 
Income  of  a  trust  fund  to  testatrix's  hus- 
band for  life,  and  on  his  death  to  pay  the 
principal  of  the  fund  to  designated  per- 
sons, gives  such  persons  a  vested  interest, 
which  is  not  defeasible  by  their  death  dur- 
ing the  husband's  life-time.— In  re  Post's 
Estate,  9  K.  Y.  S.  449. 

27.  A  testator  bequeathed  to  his  wife  all 
his  tiersonal  property,  "for  her  own  use 
and  benefit  daring  her  natural  life,"  and 
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directed  that  his  ezecntors  should  Imme- 
diately after  her  death  "proceed  to  sell, 
collect,  and  settle  up  the  personal  proper- 
ty that  may  be  left  hy  her, "  sna  divida 
tLe  same  among  his  children.  Seld,  that 
the  words  "left  by  her"  showed  that  the 
intention  of  the  testator  was  to  give  hii 
widow  something  more  than  a  mere  life- 
estate,  limited  to  the  benefit  of  the  income, 
and  subject  to  the  payment  of  the  taxes 
and  other  usual  burdens  of  a  life-tenant, 
though  she  was  limited  to  her  own  per- 
sonal uses  and  benefits,  and  had  not  the 
absolute  ownership  or  power  of  disposi- 
tion.—In  re  Williamson's  Estate,  9  N.  Y. 
S.  476. 

28.  Where  land  is  devised  to  execntors 
in  trust,  to  divide  it  into  as  many  shares 
as  testator  has  children,  and  to  apply  the 
income  of  each  share  to  the  use  of  each 
child  during  minority  and  daring  the 
widowhood  of  testator  s  wife,  a  subsequent 
dcTise  of  each  share  to  each  child  "upon 
the  death  or  remarriage  of  my  wife, "  and 
on  the  child's  attaining  majority,  will  vest 
only  on  the  happening  of  the  conditions' 
mentioned;  and  the  share  of  a  daught&r 
dying  during  the  life-time  of  testator's 
widow,  unmarried,  cannot  be  devised  by 
her.— Marson  t.  Purdy,  9  N.  T.  8.  679. 

29.  A  testator  devised  his  residuarr  es- 
tate to  his  sons  and  daughters,  "  their  heirs 
and  assigns,  forever, "  to  be  divided  equal- 
ly :  provided,  however,  that  if  any  daugh- 
ter died  without  issue,  her  share  should  de- 
scend to  her  brothers  and  sisters;  "but  my 
said  daughters  shall  severally  have  the 
right  to  use  and  manage  their  shares  in 
such  manner  as  they  shall  severally  choose, 
and,  if  the  income  thereof  shall  be  insuf- 
ficient for  their  comfortable  support,  th«y 
may  use  as  much  of  said  share  as  may  be 
necessary. "  Held,  that  there  was  no  lim- 
itation on  the  absolute  disposition  of  the 

Sroperty  by  a  daughter,  within  3  Rev.  St. 
[.  Y.  (eth  £d.)  p.  1114,  §  85,  providing  that 
"every   power   of    disposition    shaU    be 
'deemed  absolute,  bjr  means  of  which  the 
grantee  is  enabled  in  his  life-time  to  dis- 

Sose  of  the  entire  fee  for  his  own  bene- 
t.  "—Hart  V.  Castle.  9  N.  Y.  a  633. 

Construotion — Description  of  bene- 
ficiaries. 

80.  At  a  time  when  he  had  three  brothers 
living,  one  sister,  and  a  niece,  the  daugh- 
ter of  a  deceased  brother,  testator  executed 
a  will  whereby  he  directed  his  residuary 
estate  "to  be  divided  into  as  many  equal 
parts  as  I  shall  have  brothers,  or  their  law- 
ful issue,  me  surviving;"  and  that  "the  is- 
sue of  a  deceased  brother,  whether  one  or 
more,  shall  stand  in  the  place  of  his,  her, 
or  their  father,  as  one  person  only. "  One 
of  said  equal  parts  was  then  given  to  one 
of  the  living  brothers,  and  a  trust  in  an- 


other equal  part  was  created  for  each  of 
the  other  two;  no  disposition  being  made 
of  a  fourth  equal  part.  The  will  then  pro- 
vided that,  "in  case  any  of  nay  property  re- 
mains undisposed  of  *  *  *  by  reason 
of  the  death  of  my  said  brothers  withoat 
issue  before  my  death,  I  give  such  proper- 
ty •••  to  my  sister."  Held,  that  it 
was  testator's  intention  to  divide  his  entire 
residuary  estate  primarily  between  his 
three  brothers  living  when  he  made  the 
will,  and  their  issue,  to  the  exclusion  of  his 
sister  and  niece. — SpoSord  v.  Pearaall,  9  ^. 
Y.  8.  86. 

—  Bigfats  of  benefioiarieB. 

81.  Under  2  Rev.  8t.  N.  Y.  p.  88,  §  6, 
subds.  6,  6,  which  provide  that  crops  grow- 
ing on  land  of  a  decedent  at  the  time  of  his 
death  shall  go  to  his  personal  representa- 
tive,  and  be  applied  and  distributed  as  per- 
sonal estate,  it  is  the  duty  of  the  personal 
representatlTe  to  take  possession  of  a 
growing  crop,  in  the  first  instance,  for  the 
purposes  of  administration ;  but  where  ttie 
land  on  which  the  crop  is  growing  has 
been  specifically  devised,  and  the  crop  Is 
not  needed  for  the  payment  of  debts,  it 

goes  to  the  devisee  as  a  chattel  specifically 
equeathed.  unless  a  contrary  intention 
pltunJT  appears  from  the  wiU. — In  re  Clem- 
ans'  Estate.  9  N.  Y.  8.  474. 

82.  Where  testatrix  provided  for  the  pay- 
ment of  certain  legacies,  and  by  a  codidi 

gave  95,000  to  endow  a  bed  in  a  hospital, 
ut  did  not  direct  the  order  of  its  payment, 
this  was  a  general  legacy,  and  subject  to 
abatement,  though  given  for  a  special  pur- 
pose which  an  abatement  would  defeat. — 
Wetmore  v.  New  YorlE  Institution  for  the 
Blind,  9  N.  Y.  &  758. 

88.  Testator  gave  his  household  famitora 
to  his  wife  absolately,  and  in  another 
clause  of  his  will  devised  to  her  "all  the 
residne  and  remainder  of  my  real  and  per- 
sonal estate,  to  be  used  for  her  own  per- 
sonal benefit  during  her  natural  life. "  The 
executor  was  authorized  to  sell  any  of  the 
estate,  with  the  advice  and  consent  of  the 
widow,  "the  use  of  the  money"  so  arising 
to  be  given  to  her,  and  certain  specific  Im- 
acies  were  made  payable  at  her  death. 
Held,  that  the  widow  was  only  entitled  to 
the  income  of  the  residuary  estate  during 
her  life,  and  the  executor  should  be  charged 
with  any  of  the  principal  turned  over  to 
her,  and  lost  to  the  estate.— In  re  Millard's 
Gstate,9N.  Y.  8.  136. 

C!ontraotB  to  make  wills. 

84.  On  an  issue  whether  a  devise  made 
by  plaintiff's  father  to  his  wife  was  in  re- 
liance on  her  agreement  to  divide  the  same 
eaually  among  their  children,  the  attorney 
wno  drew  the  will  testified  that,  before  tlM 
will  was  signed,  testator  declared  to  his 
wife  he  wanted  to  divide   his  proper^ 
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equally  amonff  hii  children,  and  had 
'Willed  It  all  to  her,  and  that  she  wai  to  di- 
vide it  between  them  as  they  might  there- 
after agree,  and  that  after  her  assent  the 
will  was  ezecated.  The  witness  admitted 
that  on  a  settlement  of  a  judgment  against 
|>laintiff  he  had  stated  that  the  widow  was 
the  absolute  owner  of  the  property,  and 
that  plaintlil  would  never  get  anything  un- 
less she  chose  to  give  it  to  him.  Other 
-witnesses  testified  to  statements  of  the 
widow  that  she  intended  the  property  to 
be  divided  as  her  husband  "wanted  it" 
Evidence  was  also  given  of  a  partial  di- 
vision of  the  property  among  the  children. 
BM,  that  the  devise  was  made  on  tes- 
tator's request  to  his  wife  to  divide  the 
proper^  at  or  before  her  death  among  th  eir 
children,  and  on  her  promise  to  do  so. — 
Oraves  ▼.  Graves,  9  K.  Y.  S.  14S. 

Xrldenoe. 

86.  The  declarations  of  the  widow  as  to 
the  distrlbntlon  of  the  property  ^en  com- 
petent evidence,  not  only  to  corroborate 
the  testimony  of  the  attorney,  but  to  show 
what  the  arrangement  in  fact  was.— Graves 
V.  Graves.  9  N.  Y.  8. 145. 

80.  To  explain  the  statement  by  the  at- 
torney at  the  time  of  the  compromise  of 
the  judgment  against  plaintiff,  the  latter 
ofFered  to  show  by  Uie  attorney  that  the 
settlement  was  made  by  the  voluntary  of- 
fer of  the  holder  of  the  judgment.  EeU, 
that  the  testimony  was  improperlv  exclud- 
ed ;  for,  if  the  statement  waa  caaual.  and  not 
to  induce  a  settlement,  its  bearing  on  the 
credibili^of  the  witness  would  be  very 
dUterent.— Oraves  v.  Graves,  9  N.  Y.  B.  14S. 


WITNESS. 

See,  also.  Deposition;  Evidenee.  ^ 

Competency — Htuband  and  wllb. 

1.  fii  an  action  forcrim.  con.,  plaintiff  is 
not  prohibited  from  testifying  in  his  own 
behalf  by  Code  Civil  Proc.  N.  Y.  8  881. 
providing  that  "a  husband  or  wife  is  not 
competent  to  testify  against  the  other  np- 
«n  the  trial  of  an  action  •  •  •  founded 
upon  an  allegation  of  adultery,  except  to 
prove  the  marriage, "  or  disprove  the  alle- 

ation  of  adultery.    Following  Smith  v. 
>'Brien,  6  N.  Y.  8. 174— Woods  v.  Gled- 

Mi,  9  N.  Y.  B.  aee. 

TriTlleged  oommnnloationa. 

2.  On  proceedings  to  probate  a  wfll.  ev- 
idence of  a  physician  as  to  a  statement 
made  to  him  by  decedent,  and  which  he 
testifies  was  not  necessary  to  enable  him 
to  act  in  his  professional  capacity,  is  ad- 
missible, though  Code  Civil  Proc.  K  Y.  g 
484,  forbids  physicians  to  disclose  infor- 
mation obtained  while  acting  in  a  profes- 


^^ 


Sional  capacity.— In  re  Halsey's  Estate,  9 
N.  Y.  8.  441. 

8.  Consolidation  Act  N.  T.  §  316,  (Laws 
1882,  c.  410,)  requires  the  corporation  coun- 
sel to  furnish  every  department  and  oifl- 
cer  of  the  city  government  such  advice 
and  legal  assistance,  as  attorney  in  or  out 
of  court,  as  mav  be  required.  Held,  that 
his  advice  to  tne  board  of  assessors  is 
privileged,  under  Code  Civil  Proc.  K.  Y.  § 
886,  which  provides  that  attorneys  shall 
not  be  allowed  to  disclose  professional 
communications,  and  the  boara  cannot  be 
compelled  to  disclose  such  advice  on  its 
return  to  a  writ  of  ««r(i<>raW.— People  v. 
Gilon,  9  N.  Y.  8.  248. 

Traxuaotions  with  deoedenta. 

4.  In  an  action  for  services  rendered  and 
for  goods  furnished  to  defendant's  intes- 
tate, where  a  transaction  between  plaintiff 
and  decedent  was  shown  by  defendant's 
examination  of  plaintiff,  it  is  competent 
for  plaintiff  to  testify  in  his  own  behalf  in 
relation  thereto. — Davis  v.  Gallagher,  9 
K.Y.  ail. 

6.  In  an  action  for  money  which  plain- 
tiff alleged  he  had  loaned  to  defendant  to 
promote  an  election  at  which  they  were 
both  candidates,  the  testimony  of  a  wit- 
ness as  to  communications  made  to  him  by 
plaintiff  was  objected  to  as  privileged 
communications  to  him,  as  an  attorney  at 
law.  The  witness  was  the  political  friend 
of  both  parties.  Plaintiff  sought  his  in- 
tervention to  procure  a  settlement,  and  as 
soon  as  the  nature  of  the  business  was  dis- 
closed the  witness  declined  to  act.  Held, 
that  his  testimony  was  properly  admitted. 
-Avery  v.  Mattlce,  9  N.  Y.  8.  166. 

6.  In  an  action  for  services  rendered  and 
for  goods  furnished  to  defendant's  intes- 
tate, testimonv  of  plaintiff's  mother,  the 
widow  and  administratrix  of  decedent,  as 
to  conversations  between  herself  and  de- 
cedent, was  not  prohibited  by  Code  Civil 
Proc.  N.  Y.  §  829,  rendering  a  party  to  an 
action  against  an  administrator  incompe- 
tent to  testify  as  to  a  personal  transaction 
had  with  intestate,  unless  the  administrator 
testifies  in  his  own  behalf;  she  being  only 
a  nominal  party  to  the  action,  and  her  tes- 
timony being  against  her  interest— Davis 
V.  Gallagher.  9ll.  Y.  a  11. 

"Branilnation. 

7.  Leading  questions  being  within  the 
discretion  of  tiie  court  or  referee,  no  ex- 
ceptions lie  to  their  allowance.— O'Neill  v. 
Howe.  9  N.  Y.  8.  746. 

8.  A  witness  having  testified  that  he  had 
no  recollection  of  the  transaction,  plaintiff 
could  not,  to  refresh  his  memory,  ask  him 
when  he  first  beard  of  plaintiff's  claim. — 
Avery  v.  Mattice,  9  N.  Y.  8.  166. 

9.  In  an  action  for  money  which  plain- 
tiff alleged  he  bad  loaned  to  defendant  to 
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promote  an  election  at  which  they  were 
both  candidates,  npon  his  redirect  exam- 
ination defendant  taatifled  that  there  was 
a  treasurer  holding  the  f nnds  for  disburse- 
ment at  the  election.  (Tpon  cross-exami- 
nation he  was  asked  to  give  the  name  of 
the  treasurer.  Held,  properly  exdnded, 
there  being  no  claim  tiiat  plaintifC  had 
himself  deliTered  the  money  to  the  treas- 
urer.—Avery  V.  Mattice,  9  N.  T.  B.  16& 

CredibUily. 

'  10.  The  fact  that  a  witness  on  the  second 
trial  of  a  cause  supplies  crucial  testimony 
which  he  did  not  mention  when  he  testt- 
fled  on  the  former  trial,  will  not  justify  a 
refusal  to  submit  such  testimony  to  the 
Jury.— Bickford  ▼.  Menier,  9  N.  T.  a  776. 

11.  While  it  is  a  suspicious  circumstance 
for  a  witness  to  recollect  on  a  second  trial 
a  crucial  fact  which  he  did  not  mention  on 
the  former  trial,  yet  it  Is  not  sach  conclu- 
sive evidence  of  his  dishonesty  as  to  call 
for  a  reversal,  as  his  demeanor  npon  the 
stand  may  have  been  such  as  to  have  en- 
tirely overcome  the  suspicion  that  his  tes- 
timony was  an  after-thought— Cowan  v. 
Third  Ave.  Ry.  Co.,  9  N.  ■?T  8.  610. 

12.  The  court  charged:  "I  will  not  charge 
you  that  a  man  who  is  confessedly  a  fur- 
tive from  Justice  is  entitled  to  the  same 
credit  as  a  witness  who  comes  here  utterly 
unlmpeacbed  in  any  way,  but  I  will  charge 
you  that  he  is  not  prevented  from  being  a 
witness,  and  that  it  is  for  you  to  determine, 
with  those  facts  before  you,  and  with  his 
relation  to  the  case,  exactly  what  weight 
you  will  give  to  his  testimony."  MM 
proper  in  the  absence  of  any  special  ex- 
ception.—Copp  T.  HoUins,  9  N.  T.  8.  S7. 

18.  A  witness  may  be  asked  questions 
tending  to  show  his  hostility  to,  or  bias  in 
favor  of,  one  of  the  parties  to  the  action,  and 
if  he  denies  such  hostility  or  bias  he  may 
be  contradicted  by  other  evidence.— Ham- 
ilton V.  Manhattan  Ry.  Co.,  9  N.  T.  8. 818. 

14.  At  the  trial  of  an  action  for  labor  and 
material  in  constructing  stairs  in  a  build- 
ing owned  by  defendant,  a  witness  called 
by  plaintiff  to  prove  his  employment  by 
defendant,  which  was  denied,  and  who 
was  employed  in  some  work  on  the  prem- 
ises for  defendant,  was  asked  on  his  cross- 
examination  whether  he  was  not  a  con- 
tractor for  the  entire  job.  Held,  that  the 
question  was  improperly  excluded,  as  an 
answer  in  the  a£9rmative  would  have 
tended  to  discredit  the  witness'  statement 
that  plaintiff  was  employed  by  defendant 
to  put  up  the  stairs.— Hurdy  ▼.  Main,  9  N. 
Y.  8.  268. 

15.  The  testimony  of  B.,  a  witness  for 
plaintiff,  was  taken  in  Canada  on  commis- 
sion. Before  leaving  suddenly  for  Can- 
ada, he  was  president  of  a  bank  in  New 
York.    He  has  remained  in  Canada  since, 


without  any  disclosed  object  Than  waa 
testimony  as  to  his  having  had  trouble 
with  the  bank,  and  of  ita  failure.  On 
cross-interrogatories,  he  stated  that  he  was 
indebted  to  various  parties  in  New  York, 
but  he  refused  to  state  why  he  left  the 
United  States,  or  what  name  he  used  when 
he  first  arrived  in  Canada,  liecause  of  "the 
evident  tendency"  of  tha  questions  to 
criminate  him.  Hdd,  that  the  court  prop- 
erly refused  to  instruct  that  "the  fact  that 
there  may  be  unfavorable  rumors  about 
E.'s  financial  transactions  does  not  dis- 
credit him  as  a  witness.  Even  an  untried 
indictment  again  St  him  would  not  discredit 
him  as  a  witness.  He  is  entitled  to  the 
same  credit  and  confidence  as  any  other 
unimpeached  witness.  Until  convicted  of 
some  offense,  mere  accuaations,  even  whea 
made  by  indictment  do  not  impair  hia 
credit  as  a  witness  in  a  court  of  Justice, 
and  the  Jury  are  bound  to  weigh  his  teati- 
mony  in  the  same  manner,  and  Jndffo  of  ita 
truth  by^e  same  rules,  as  in  the  case  of 
any  other  unimpeached  witness,  "—as  it  in- 
volved the  assumption  that  the  witneaa 
was  entirely  unimpeached. — Copp  ▼.  Hol- 
lins,  9N.y:8.57. 

Impeaohment. 

18.  A  party  producing  and  examining  a 
witness  cannot  afterwards  impeach  bim 
by  evidence  showing  his  bias  or  interest 
in  favor  of  tha  adverse  party.— la  n  Mel- 
len's  Estate,  9  N.  Y.  S.  939. 

17.  A  witness  called  to  impeach  another 
testified  that  he  had  been  in  the  same  busi- 
ness as  the  latter  for  18  years,  and  had  had 
dealings  with  him,  ana  waa  then  aslced 
what  was  the  reputation  of  such  witneaa 
for  truth  and  veracity,  and  whether  he 
would  believe  bim  under  oatli.  Hsld,  that 
it  was  not  error  to  exclude  the  question 
for  Tant  of  a  proper  foundation. — ^Healey 
T.  Teny,  9  N.  Y.  B.  619. 

WBITS. 

See,  also,  AttaekmgtUj  OtrUurmrtj:  Bueu- 
tion;  It^uneUon;  MandamMs;  Quo  War- 
rmUo. 

Senrioe  of  prooeu. 

1.  Upon  a  motion  to  vacate  a  Judgment 
as  rendered  without  service  of  process,  the 
evidence  relied  on  by  defendant  to  meet 
the  positive  testimony  that  he  was  served 
with  the  papers  at  a  certain  hotel  in  New 
York  city  on  the  morning  of  February  4, 
1886,  consisted  principally  of  hia  ovm  tes- 
timony that  he  liad  left  the  hotel  on  the 
previous  evening,  and  arrived  at  Baltimore 
the  following  morning,  and  the  testimony 
of  his  wife,  who  corroborated  him  as  to 
the  time  he  left  the  hotel,  and  testified  that 
ahe  followed  him  on  the  morning  of  th» 
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4th;  bnt  it  appeared  that  when  her  trnnk 
wasanpacked  thesammonB  and  complaint 
were  among  the  papers  then  taken  oat,  and 
she  in  no  way  attempted  to  explain  their 
presence  there.  The  person  wno  served 
the  papers  testified  that,  after  defendant 
bad  been  Berved,  he  went  back,  apparently, 
to  his  room,  and  shortly  afterwards  left 
the  hoteL  Seld,  that  the  motion  was  prop- 
erly denied.— Wygant  t.  Brown,  9  N.  Y.  B. 
873. 

Pablloatlon  of  mmmons — Amend- 
ment. 
S.  After  a  sommons  in  attachment  had 

t>een  published  for  toor  weeks  it  was  dli- 


covered  that  it  was  a  six-day  and  not  a  ten- 
day  summons,  as  required  bv  Code  Civil 
Proc.  K.  Y.  §  8166,  subd.  2.  Held,  that  the 
amendment  of  the  summons,  and  the  con- 
tinuation of  its  publication  in  its  amended 
form  for  the  residue  of  the  six  weeks,  re- 
quired by  law,  was  sufficient  compliance 
with  Code  Civil  Proc.  N.  T.  §  688,  reouir- 
ing  that  service  by  publication  of  "the 
summons"  be  commenced  within  80  days 
after  the  granting  of  the  warrant — Deimel 
▼.  Scheveland,  9N.  Y.  S.  483. 

Wrongflil  Attachmexit. 

See  Attachment,  14 
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